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CURRENT TOPICS. 


HE readers of this journal are invited to give to 
the editor accounts of any practical tests in 
evidence which they may have personally known to 
be adopted on trials — such as experiments, exhi- 
bitions of the human body, and other exhibitions, 
and of any such tests which have been proposed and 
excluded, and of which there are no published ac- 
counts or only accuunts not generally known. 


It is a very serious question whether Governor 
Hill had any power to pardon the Onondaga super- 
visor, Welch, for contempt in disobeying the order 
of the Supreme Court in respect to election returns. 
Our first impression was that the pardoning power 
does not extend to such cases, and this is strength- 
ened by ex-Governor Cornell’s argument. He says: 


“The Supreme Court existed long before the State 
or the Constitution, and was possessed of all requisite 
powers, rights and prerogatives to maintain its author- 
ity and enforce its mandates. * * * The Supreme 
Court has never been divested of its legal authority 
and jurisdiction, but has been preserved as an inde- 
pendent branch of the State government. Ability to 
enforce its lawful mandates is an essential element of 
its powers and duties. The right to punish for neglect 
or contempt of its processes is the only effective weapon 
by which the force and authority of the court can be 
appropriately manifested and maintained. * * * 
It is of vital importance to the independence of the 
judiciary and the freedom and liberties of the people 
that he should not be authorized to exercise clemency 
orin any manner interfere with the custody of per- 
sons under punishment for indifference or refusal to 
observe the mandates of the Supreme Court.’”* 


Every thing depends on the sense in which the 
words ‘‘after conviction ” are used in the Constitu- 
tion. Their ordinary and popular meaning un- 
doubtedly implies a preliminary trial, by a court 
and jury, and a verdict, which is the ‘‘ conviction.” 
It could not have been the intention to enable the 
executive to interfere with and arbitrarily thwart 
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the judicial power of punishing for contempt, or to 
afford occasion for such an unseemly conflict be- 
tween two independent branches of the government 
as is now presented. Can it be contended that a 
commitment of a witness for contempt on a trial 
for impertinence to the court is a ‘* convietion,” and 
that the power is vested in the governor to pardon 
him for such an offense? As the courts have no 
power to compel the governor’s action by mandamus 
or his attendance by subpena, so he has no power 
to nullify their punishment for contempt. These 
disabilities grow out of the independent nature and 
functions of the two offices and the necessity for 
allowing to each the capacity of judging for itself. 
Judge Noah Davis points out, in the 7ribune, that 
section 13, Code of Civil Procedure, provides that 
punishment for contempt shall not bar an indict- 
ment for the same offense, but in sentencing, the 
court must take into consideration the former pun- 
ishment, and argues that if the former punishment 
were upon a ‘‘conviction,” the proceeding by in- 
dictment would be constitutionally unlawful as put- 
ting the accused twice in jeopardy. No man can be 
twice “convicted ” of the same offense. This reason- 
ing seems conclusive. The case must be judged by our 
peculiar constitutional and legislative provisions 
above mentioned, and so construed, it seems that 
the governor has exceeded his powers. But it will 
be impossible for any adherent of Judge Kennedy 
to support him when he admits that Welch was 
‘tried and convicted.” This admission would 
clearly give away his case. It is always dangerous 
to chatter to reporters. 


When we look at the books the meaning of the 
word ‘‘conviction” is not made entirely clear. 
Bishop says it ‘‘ ordinarily signifies the finding of 
the jury, by verdict, that the prisoner is guilty.” 
Such is the meaning given by Bouvier and by An- 
derson. ‘‘In ordinary phrase, the meaning of the 
word conviction is the finding by the verdict of a 
jury that the accused is guilty.” By Folger, J., in 
Blaufus v. People, 69 N. Y. 107. The same is said 
in Quintard v. Knoedler, 53 Conn. 485; 8. C., 55 
Am, Rep. 149. The Massachusetts Constitution for- 
bids pardon ‘‘ before conviction,” and Gray, J., in 
Com. v. Lockwood, 109 Mass, 323; S. C., 12 Am. 
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Rep. 609, in a very learned opinion, citing a great 
number of authorities, ancient and modern, reaches 
a like conclusion. Blackstone speaks of conviction 
as accruing in ‘‘ two ways: either by his confessing 
the offense and pleading guilty, or by his being 
found so by the verdict of his country.” ‘‘ In com- 
mon parlance no doubt it is taken to mean the ver- 
dict at the time of trial; but in strict legal sense it 
is used to denote the judgment of the court.” By 
Tindall, C. J., in Burgess v. Bactefeur,7 M. & G. 481. 
(This is contrary to Folger, J.’s, view, which is that 
it is the verdict, and not the judgment.) In JU. 8. 
v. Watkins, 6 Fed. Rep. 152, it is held that under 
the Oregon Constitution, providing that “ the privi- 
leges of an elector shall be forfeited by a convic- 
tion of any crime which is punishable by imprison- 
ment in the penitentiary,” the word ‘‘ conviction ” 
does not include ‘ sentence,” and is used in its or- 
dinary sense of verdict or plea of guilty. To the 
same effect is Blair’s Case, 25 Gratt. 850. In Keith- 
ler v. State, 10 Sm. & Marsh. 192, it was held that 
** conviction” includes judgment. But it must be 
borne in mind that these utterances concern the 
meaning of the word as distinguished from judg- 
ment. In Re Mullee, 7 Blatch. 23, the court held 
that it would not relieve the prisoner from impris- 
onment for contempt in disobeying an injunction, 
until the president should disclaim the power to 
pardon him, and that such pardon was within the 
president’s “ power to grant reprieves and pardons 
for offenses against the United States,” citing Hz 
parte Kearney, 7 Whart. 38, in which the Supreme 
Court say: ‘* When a court commits a party for a 
contempt, their adjudication is a conviction, and 
their commitment in consequence is execution.” 
But in the latter case the question was not of par- 
don, but only of habeas corpus, which it was held 
would not lie in such a case. Bishop, citing this 
case, says: ‘‘Contempts of court are public of- 
fenses, pardonable like any other.” Wharton says: 
‘*In our American practice the right of executive 
pardon has been asserted,” citing the case of Mul- 
lee, but he also says that there is ‘‘a strong reason” 
to the contrary “inthe fact that if the executive 
could discharge from imprisonment witnesses im- 
prisoned for contempt, no trial, legislative or judi- 
cial, could proceed without executive consent.” 
Webster defines conviction as ‘the act of proving, 
finding or determining to be guilty of an offense 
charged against a person before a legal tribunal; as 
by confession, by the verdict of a jury, or by the 
sentence of other tribunal, as in the summary con- 
victions before commissioners of the revenue.” The 
Century Dictionary defines it as ‘‘ the act of prov- 
ing or finding guilty of an offense charged; espe- 
cially the finding by a jury or other legal tribunal, 
that the person on trial is guilty of the offense 
charged ; sometimes used as implying judgment or 
sentence ;” and defines summary conviction as ‘‘a 
conviction had without trial by jury, as in cases of 
contempt of court, of attempt to corrupt or with- 
hold evidence,” etc. We have thus given, impar- 
tially, we believe, the various meanings and expres- 








sions on this subject. The precise case under con- 
sideration never before arose, but it seems to us that 
the peculiar language of our Constitution means 
‘*after verdict.” Thisis strengthened by the asso- 
ciated words, ‘‘reprieves” and ‘‘commutations.” 
Judged by the rule, a sociis, the word ‘‘ conviction” is 
used only in respect to offenses to which the words 
‘*reprieves” and ‘‘commutations” are applicable. 
It seems that only one class of offenses is contem- 
plated —the ordinary class indictable and triable 
by a jury, in respect to which the governor may re- 
prieve or commute after sentence or pardon after 
verdict. 


It is very difficult to write so as not to be misun- 
derstood. We have rather prided ourselves on hav- 
ing at least the virtue of writing clearly, but our 
pride has received a shock from the American Law 
Review's inability to understand one of our preach- 
ments. In its current number, the Review, speak- 
ing of our recent comments on the Georgia decision 
that a negro’s house is his castle, says: ‘‘ Our con- 
temporary seems to think it remarkable that such a 
decision should emanate from a southern court.” 
Not at all. We neither said, nor implied, nor 
thought any thing of the sort. On the contrary we 
should have thought it remarkable if such a decision 
had not so ‘‘emanated.” We simply advised the 
southern people to respect it. The only southern 
court in which there is any lack of justice to the 
negro is the court of Judge Lynch, and his court is not 
confined to the south, but sits in the west, and occa- 
sionally in the north. We heartily concur with the 
Review when it says: ‘‘ We cannot recall a case 
where we have discovered the faintest disposition on 
the part of a southern appellate court to discrimi- 
nate against a defendant” (party?) ‘‘ because of his 
color.” So, good Mr. Reviewer, when you do us 
the compliment to read us please read us more care- 
fully, and make us not the text for a page of implied 
fault-finding. 


The Review says it has not learned the result in 
the case of the Democratic State committeeman in 
this State, who being nominated for Supreme Court 
judge would not ‘quit the ticket nor quit the ma- 


chine.” We can tell him. He was elected, but has 
not yet ‘“‘quit.” It is hoped and believed now that 
on New Year’s day, the usual time for forming good 
resolutions, he will let go his hold on the machine, 
Nobody wants him to give up his office, for he is 
eminently fit. The Reviewer tells one startling piece 
of news, ‘‘The American Law Review, for instance, 
is a corporation; but nearly all its stock is held by 
a talented Harvard law student, who, being at once 
ambitious.and wealthy, devotes himself to his law 
studies and the care of his investments. He will no 
doubt be heard from in the editorial department of 
this publication in the fullness of time.” But don’t 
let him conduct the Review on the Harvard law 
school ‘‘method!” The Review has a capital por- 
trait of Judge Dillon, with a good memoir of the 
accomplished lawyer, judge and author. Its lead- 
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ing articles are of interest, especially ‘‘ Liberty of 


Contract under the Police Power,” by Frederick N. 
Judson, the ‘‘History of the First Georgia Code,” 
by Richard H. Clark, and ‘“‘A Lawyer’s Commcn, 
tary upon the famous case of Shylock v. Antonio,” 
by the late Judge Love, of Iowa. The last is the 
best of the kind that we have ever seen. The fol- 
lowing in regard to ‘‘relative dramatic probability,” 
affords us especial delight: 

“ Thus if the scene were laid in Wall street, it would 
be absurd to exhibit the ghost of a dead stock-jobber 
prowling upon the street. For in the first place, every 
spectator would be apt to say in his own heart that 
there never was a stock-jobber with soul enough left 
in him to make a respectable ghost; and in the second 
place, such an exhibition would not inspire awe, since 
very likely the impression would prevail that it wasan 
evil spirit sent by the devil to bull or bear the stock 
market. A money panic might be the consequence, 
but certainly not the tragic emotions of pity and ter- 
ror.’’ 

The writer also gives a vigorous vindication of 
the Jewish race. We do not see that Mr. Judson 
comments on the adjudications holding that a mas- 
ter may not contract beforehand with his servant 
for exemption from liability for injury by his own 
or his employee’s neglect, which seems to us the 
very acme of injustice and absurdity. There is a 
very readable and admirable London letter on the 
present English bench and bar, the best thing of 
the kind that we have seen in many years. From 
this we learn that Lord Chancellor Halsbury is an 
expert Hebrew scholar, that Lord Hannen is a vege- 
tarian, and that Mr. Justice Hawkins loves horse- 
racing. Judge Dillon, in a touching memoir of 
Judge Love, ‘‘weighing his words” pronounces 
him ‘‘ the best nisi prius judge I have ever seen.” 
The Review declares the Federal Supreme Court 
to be ‘‘the greatest judicial tribunal in the world.” 
Careful, careful! For saying exactly that It of Mani- 
toba took us severely to task. 


NOTES OF CASES. 


N Atchison, T. & S. F. R. Co. v. Wilson, Circuit 
Court of Appeals, Eighth Circuit, October, 1891, 

it was held that in an action against a railroad 
company, brought under the Revised Statutes of 
Missouri, § 4425, et seg., by a widow for the death of 
her husband while in its employ, the loss of compan- 
ionship or society of the husband is not an element of 
damages and it is error to instruct that the jury may 
consider such loss in estimating the damages. The 
court said: ‘‘ Error is also assigned on the charge of 
the court that the jury might consider the loss which 
defendant in error sustained in consequence of be- 
ing deprived of her husband’s society. In two cases 
reported from the Supreme Court of Missouri before 
this action was tried, it was held that such dam- 
ages were properly allowed in an action by a hus- 
band for an injury to his wife. Blair v. Railroad 
Co., 89 Mo. 385; Furnish v. Railway Co., 102 id. 
669. In the absence of other expression from that 
court, it might well be assumed that the same rule 








would obtain in an action on the statute by husband 
or wife. Since this case was tried however an opin- 
ion of that court has been published which dis- 
tinctly declares that, in an action on the statute by 
a wife for the death of her husband, nothing shall 
be allowed for loss of society. Schaub v. Railway 
Co. (Mo. Sup.), 16 8. W. Rep. 924. As already 
pointed out, the earlier cases were common-law ac- 
tions for injuries to the wife, and it is not to be as- 
sumed that the last case is in conflict with the 
others. On the authority of the Schaub Case, and 
because it seems to be in accord with the current of 
authority elsewhere, we feel bound to declare that 
the law of Missouri is and has been that in an action 
on the statute of that State by a wife for the death 
of her husband, the loss of companionship or so- 
ciety of the husband is not an element of damages, 
and therefore there was error in the instruction 
mentioned.” 


In People v. Cahoon, Michigan Supreme Court, 
November 20, 1891, the court said: “Zeal in a 
prosecuting attorney is entitled to the highest com- 
mendation, but that zeal must be exercised within 
proper limits. In civil cases counsel often take too 
much latitude in the cross-examination of witnesses, 
Witnesses are entitled to respectful consideration, 
and it is the duty of courts to see that they are 
protected from the insinuations and attacks of 
counsel whether the insinuation or attack is direct 
or is in the form of a suggestive question. In crimi- 
nal cases the prosecuting attorney is a public offi- 
cer, acting in a quasi judicial capacity. Juries very 
properly regard him as unprejudiced, impartial and 
non-partisan; and insinuations thrown out by him 
regarding the credibility of witnesses for the de- 
fense are calculated to prejudice the defendant. 
Here the prosecution depended upon one witness. 
The defendant and his wife were the only persons 
at the affray. The questions put to Mrs. Cahoon, 
viz.: ‘Is it not a fact that you were not there at all? 
Has this been written out? Is it not a fact that you 
and your husband have concocted this whole story? 
You have been a witness for your husband in every 
lawsuit he has had, have you not? ’— reflected upon 
the character of the witness, and bring the case 
within the rule laid down in Sullivan v. Deiter 
(Mich.), 49 N. W. Rep. 261. See also Leahy v. 
State (Neb.), 48 id. 390; People v. Montague, 71 
Mich. 447; People v. Quick, 58 id. 321; People v. 
Dane, 59 id. 550, The witness does not appear to - 
have attempted to evade any questions. When asked 
if she and her husband had not talked the matter 
over, she replied promptly that they had. The 
prosecuting attorney had an undoubted right to fol- 
low up this answer, and bring out that talk; but 
clearly he had no right to discredit the witness by 
innuendo. Hecould not have expected the witness 
to have answered that what she had sworn to was 
written out for her, or that she and her husband had 
concocted tie story. The questions as to her hus- 
band’s lawsuits, and as to whether she had not been 
a witness in all of them, were manifestly improper. 
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What occurred after the defense had rested is 
equally indefensible. However innocent the pur- 
pose of the prosecuting attorney may have been, his 
remarks were calculated to impress the jury with the 
belief that the people were prepared to impeach the 
defendant by his own neighbors, and that the pro- 
curement of witnesses for that purpose was usually 
difficult, but in the present case was an easy matter. 
When the court declined to admit the testimony, 
the prosecuting attorney recalled the defendant, and 
proceeded to question him as to whether he had 
not been impeached in other cases, and if, in a num- 
ber of other instances, his neighbors had not been 
brought into court for the purpose of impeaching 
him. This was clearly an attempt to break down 
this witness by methods innuendo, rather than by 
competent testimony, and could not have been less 
than prejudicial.” It is our impression that none of 
this would have been held objectionable or even ob- 
jected to in this State. 


In Bennett v. Van Riper, Court of Errors and 
Appeals of New Jersey, November, 1890, the by- 
laws of a charitable association, organized to estab- 
lish arelief fund for the benefit of its members, pro- 
vided that on satisfactory proof of a member’s death 
the person or persons designated by such member 
‘related to” or dependent upon him should be en- 
titled to the sum named in his certificate of mem- 


bership. Held, that the phrase ‘‘related to” prop- 
erly includes the wife of a member’s grand-nephew, 
though she was neither related to the member by 
blood, nor dependent upon him. The court said: 
‘*T think there was error in confining the meaning 
of this term ‘related to’ within the narrow limit 
which has been adopted in the construction of wills 


and in some statutes. From the indefinite extent 
of the word ‘relations’ it has been found necessary 
to limit it in these cases by confining it to the next 
of kin under the statute of distributions. Smith v. 
Campbell, 19 Ves. 400; Bennett v. Honeywood, Amb. 
708. This includes relations by blood and not by 
affinity, and is applied unless the testator has sub- 
joined to the gift expressions declaratory of an in- 
tention to include them. 2 Jarm. Wills, 666; Esty 
v. Clark, 101 Mass. 36. In Bacon on Beneficial 
Societies, section 260, it is said: ‘It has long been 
settled that the word ‘relatives,’ when used in a 
will or statute, includes those persons who are next 
of kin under the statute of distributions; unless 
from the nature of the bequest, or from the testator 
having ,authorized a power of selection, a different 
construction is allowed.’ Mahon v. Savage, 1 
Schoales & L. 111; cases in notes to Harding v. 
Glyn, 1 Atk. 469; 3 White & T. Lead. Cas. 810; 
Drew v. Wakefield, 54 Mo. 291. In this certificate 
there is a power of selection given, not by will, but 
by the contract between the parties. There are 
therefore qualifications to this rule of construction, 
even in cases of wills, when a contrary intention is 
manifested. There can be no question about the 
intention of the holder in this case upon the face of 
the certificate. In Craik v. Lamb, 1 Colly. 489, 








495, Vice-Chancellor Shadwell says, that ‘in John- 
son’s Dictionary, in Richardson’s Dictionary and in 
Bailey’s edition of Facciolati, the word ‘relations’ 
is treated as extending to affinity; and the expres- 
sions ‘a relation by marriage,’ and a ‘relation in 
the law,’ as denoting connections by affinity, are 
popularly, whether correct or incorrect, of occa- 
sional, if not of frequent, use.’ In our more mod- 
ern dictionaries we find that a ‘relation’ or ‘rela- 
tive’ is defined as a person connected by blood or 
affinity. When used in a contract, as in this case, 
I do not find that it has such a fixed and definite 
meaning that we must thwart the purpose of this 
decedent, who supposed that by the terms of the ar- 
ticle giving him control of his benefit in the relief 
fund, he could bestow it on any one of those popu- 
larly called ‘relatives’ whom he might select. It 
seems also that a liberal, rather than a restricted, 
meaning given to the word ‘relative,’ used in this 
article of the association, would better comport 
with its benevolent purpose. The construction 
contested for against this certificate would exclude 
a member’s wife, unless she came within the other 
part of the phrase by being dependent on him for 
her support. The ties of affinity are often stronger 
than those between collateral, or even lineal, kins- 
men by blood; and there is nothing unreasonable 
in saying that this certificate was made payable to 
one whom the holder supposed was properly classed 
among his relatives, and that the council so in- 
tended. Where there is no fixed legal or technical 
meaning which the court must follow in the con- 
struction of a contract, then ‘ the best construction,’ 
says Chief Justice Gibson, ‘is that which is made 
by viewing the subject of the contract as the mass 
of mankind would view it; for it may be safely as- 
sumed that such was the aspect in which the par- 
ties themselves viewed it. A result thus obtained 
is exactly what is obtained from the cardinal rule of 
intention.’ Wavigation Co. v. Moore, 2 Whart. 491. 
It seems that the objects of this association will be 
best attained by the adoption of a common, though 
it may be an inexact, interpretation of the words 
‘related to’ as used in the article above referred to, 
rather than by a restricted meaning that may not 
have been known, and is certain to defeat the pur- 
pose of this deceased member; and that no rule of 
legal construction will be violated by giving it such 
meaning.” 


CONSTITUTIONAL LAW — REGULATION OF 
COMMERCE— PENALTY FOR DETENTION 
OF RAILROAD FREIGHTY. 


NORTH CAROLINA SUPREME COURT, SEPT., 1891. 


Baae v. RAILROAD Co. 


A statute of North Carolina imposing a penalty on railroad 
companies for detention of freight is not unconstitutional 
as to freight consigned to points beyond that State, as an 
infringement of the powerof Congress to regulate com- 
merce, 


‘HIS was a civil action brought to recover a penalty 
imposed by section 1967 of the Code for detention 


of freight more than five days after delivery for ship- 
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ment without the consent of the consignor, tried be- 
fore Armfield, J., at September Term, 1890, of the Su- 
perior Court of New Hanover county. 

The termini of the defendant’s road are the one in 
North Carolina and the other in South Carolina. The 
goods were consigned by a shipper in Wilmington, N. 
C., to a person at a station on defendant's line in South 
Carolina. 

The court intimated an opinion that the statute was 
unconstitutional as to freight shipped beyond the lim- 
its of the State of North Carolina, and that the plain- 
tiff could not recover. Plaintiff thereupon submitted 
to a judgment of non-suit and appealed. 


Avery, J. The power to regulate commerce among 
the several States, as well as with foreign nations, was 
delegated to the Federal government in pursuance of 
a preconceived purpose on the part of the leading rep- 
resentatives of public Opinion, to provide for and pro- 
mote the free and unrestricted sale and interchange 
of commodities between the States. It appears from 
contemporaneous history of the condition of the 
country, especially from the journals of the General 
Assemblies of the States and of the Federal conven- 
tion, that there was a deep-seated desire in all parts of 
the Union to establish a uniform system of commer- 
cial regulation, such as would prohibit one State from 
imposing burdens upon the business of citizens of 
other States, whether by a tax upon their persons or 
property in transitu, on their goods when offered for 
sale or by an impost tax. 1 Elliott’s Debates, 140; 5 
id. 540. 

The earlier cases that gave rise to the construction 
of this clause of the Constitution were chiefly contro- 
versies as to the right of a State to levy a tax upon 
passengers or products passing through and along its 
highways to a market beyond its borders. The test of 
constitutionality to which every doubtful State stat- 
ute was subjected, was involved in the inquiry 
whether its enforcement would tend to trammel the 
trade between citizens of different States or em- 
barrass them in passing from one to another. 

The idea was crystallized by Justice Strong in the 
definition of regulating commerce given by him in 
Railroad vy. Husen, 95 U.S. 470, to wit: ‘‘ Transpor- 
tation is essential to commerce, or rather it is com- 
merce itself, and every obstacle to it or burden laid 
upon it by legislative authority is regulation.” Ward 
v. Maryland, 12 Wall. 418; Case of State Freight Taz, 
15 id. 232; Wilton v. State of Missouri, 91 U.S. 275; 
Henderson v. Mayor of NewYork, 92 id. 259; Chy Lung 
v. Freeman, id. 275. 

* Commerce [said Chief Justice Marshall] undoubt- 
edly is traffic, but it is something more, it is inter- 
course.” 

The police power is the authority to establish such 
rules and regulations for the conduct of all persons as 
may be conducive to the public interest, and under 
our system of government is vested in the Legislatures 
of the several States of the Union, the only limit toits 
exercise being that the statute shall not conflict with 
any provision of the State Constitution or with the 
Federal Constitution or laws made under its delegated 
powers. Martin v. Hunter’s Lessee, 1 Wheat. 326; 
State v. Moore, 104 N. C. 714; State Tax on Railroad 
Gross Receipts, 15 Wall. 284. So long as the State leg- 
islation is not in conflict with any law passed by Con- 
gress in pursuance of its powers, and is merely in- 
tended and operates in fact to aid commerce and to 
expedite instead of hindering the safe transportation 
of persons or property from one Commonwealth to 
another, it is not repugnant to the Constitution of the 
United States, and will be enforced either as supple- 
mentary to partial Federal statutes relating to the 
same subject, or in lieu of such legislation, where Con- 





gress has nut exercised its powers at all. Morgan S. S. 
Co. v. Louisiana, 118 U. 8. 455; Train v. Boston Dis- 
infecting Co., 144 Mass. 523; Smith v. Alabama, 124 U. 
S. 465; Railroad v. Alabama, 128 id. 96; Wilton v. Mis- 
souri, 91 id. 275; Railroad v. Fuller, 17 Wall. 560. 

The power of Congress over commerce between the 
States is, as a general rule, exclusive, and its inaction 
is equivalent to a declaration that it shall be free from 
any restraint, which it has the right to impose, except 
by such statutes as are passed by the States for the 
purpose of facilitating the safe transmission of goods 
and carriage of passengers and are not in conflict with 
any valid Federal legislation. Cooley Const. Lim. 595; 
County of Mobile v. Kimball, 102 U. 8. 697; Wilson v.. 
McNamee, 102 id. 572; Wilson v. B. B., etc., Co., 2 Pet. 
245; Pound v. Turck, 95 U. 8. 495; Turner v. Mary- 
land, 107 id. 38; Morgan S. S. Co. v. Lowisiana, su- 
pra. 

Familiar instances of statutes falling within the 
foregoing exceptions are found in those reJating to har- 
bor pilotage, beacons, buoys, the improvement of nav- 
igable waters, the examination as to fitness of engi- 
neers and other railroad employees, and which are dis- 
cussed by the courts in the cases cited above. 

The validity of these and other State laws, which re- 
late directly to or indirectly affect commerce between 
the States, has been sustained upon the ground either 
that the particular statute upon its face appeared to 
have been passed for the purpose of expediting the 
safe transportation of persons and property, or in the 
exercise of police powers which it is more convenient 
to leave subject to local legislation, such as the build- 
ing of bridges over inland navigable streams. 

Where the manifest tendency of enforcing sucb laws 
has been, as far as could be foreseen from their terms, 
to impede the free and expeditious conduct of com- 
merce over inter-State lines byland or water, they 
have been declared repugnant to the organic law and 
void even where Congress had failed to legislate on the 
branch of the subject to which they relate. The futile 
attempts by-State Legislatures either to give exclusive 
privileges to a particular telegraph company, or to 
subject telegraph companies generally to such license 
tax or tax on messages, as would imply the right to 
destroy their business by burdening them with such 
imposts, illustrate the views which we have submitted 
that where Congress has not exercised a police power 
comprehended under the general authority to regulate 
commerce, the States may exercise the power to aid 
but not to impede or obstruct it. Pensacola Co. v. W. 
Un. Tel. Co., 96 U. 8.1; Tel. Co. v. Texas, 105 id. 460; 
Leloup v. Port of Mobile, 127 id. 640. 

The Supreme Court of the United States has also, in 
a long line of cases, passed upon the power assumed 
by some of the States to impose a tax on persons or 
goods in transitu to another State, a license tax upon 
travelling salesmen, who might offer to sell within 
their borders merchandise manufactured in or com- 
modities shipped from another State before such arti- 
cles of commerce should become intermingled with its 
own products. These adjudications within the last 
decade have marked much more clearly the line, to 
which Congress may rightfully claim exclusive author- 
ity to legislate, and have also indicated more definitely 
the limit to which the States may still cross that boun- 
dary in the exercise of permissive police power. The 
controlling principle which pervades all of them is, 
that only such legislation by the States is inhibited as 
impedes, obstructs or controls commerce or comes in 
conflict with some statute passed by Congress to regu- 
late it. Robbins v. Shelby Taxing District, 120 U. 8. 
489; McCall v. California, 136 id. 104; Asher v. Texas, 
128 id. 129; Lyng v. Michigan, 135 id. 166; Walling v. 
Michigan, 116 id. 446; Jnman S. Co. v. Tinker, 94 id. 
238; Jn re Rahm, 140 id. 545; Bowman v. Chicago & R. 
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Co., 125 id. 465; Philadelphia S. Co. v. Pennsylvania, 
122 id. 326. 

In Railroad v. Husen, supra, Justice Strong deliver- 
ing the opinion, said: ‘ Many acts of a State may in- 
deed affect commerce, without amounting to a regula- 
tion of it, in the constitutional sense of the term. And 
it is sometimes difficult to distinguish between that 
which merely affects or influences and that which reg- 
ulates or furnishes a rule of conduct. * * * While 
we unhesitatingly admit that a State may pass sani- 
tary laws and laws for the protection of life, liberty, 
health or property within its borders, while it may 
prevent animals suffering from contagious or infec- 
tious diseases or convicts from entering the State, 
while for the purpose of self-protection it may estab- 
lish quarantine and reasonable inspection laws, it may 
not interfere with transportation into or through the 
State beyond what is absolutely necessary for its self- 
protection. It may not under the cover of exerting 
its police power substantially prohibit or burden either 
foreign or inter-State commerce.” 

In Wilton v. State of Missouri, 91 U.S. 282, it is said: 
* The fact that Congress has not seen fit to prescribe 
any specific rules to govern inter-State commerce does 
not affect the question. Its inaction on this subject, 
when considered in reference to its legislation with 
respect to foreign commerce, is equivalent to a decla- 
ration that inter-State commerce shall be free and un- 
tram melled.”’ 

In W. U. Tel. Co. v. Pendleton, 122 U. 8. 358, Justice 
Field says: ‘In these cases the supreme authority of 
Congress over the subject of commerce by the tele- 
graph with foreign countries or among the States is 
affirmed, whenever that body chooses to exert its 
power, and it is also held that the State can impose no 
impediments to the freedom of that commerce.”’ 

In Walling v. Michigan, 116 U.8., Justice Bradley, 
speaking for the court, says: ‘‘ We have repeatedly 
held that so long as Congress does not pass any law to 
regulate commerce among the several States, it thereby 
indicates that such commerce shall be free and un- 
trammelled.”” Phoun v. Houston, 114 U.S. 631. 

When we come therefore to the application of the 
authorities to the case at bar, the question arises at 
the threshold of the inquiry, whether the statute 
which is drawn in question would, in its enforcement, 
tend to trammel or obstruct the trade carried on be- 
tween the States and not whether it might remotely 
influence it. 

The statute (the Code, § 1967) which was declared 
to be repugnant to the Constitution of the United 
States in the court below is as follows: 

“Tt shall be unlawful for any railroad company 
operating in this State to allow any freight they may 
receive for shipment to remain unshipped for more 
than five days, unless otherwise agreed between the 
railroad company and the shipper, and any company 
violating this section shall forfeit aud pay the sum of 
$25 for each day said freight remains unshipped to any 
person suing for the same.” 

Neither the act of Congress passed in 1887 to regu- 
late commerce, nor the amendatory act of 1889, pre- 
scribes the time or the manner in which freight re- 
ceived for shipment to another State shall be for- 
warded, nor do these statutes clothe the commission 
with power to regulate the time of shipment. There- 
fore if the defendant company, whose line extends 
into the section of our State, where many farmers are 
engaged in raising vegetables for sale in northern 
cities, should for the purpose of stimulating produc- 
tion in a State further south and more remote from 
the markets, fail to furnish transportation to this class 
of persons known as “‘truckers’’ for more than five 
days, and thereby give to the planters of South Caro- 
lina the exclusive benefits of the markets till vege- 








tables of the same kind then mature here,should ripen 
in Virginia, the producers would suffer loss without 
adequate remedy because no provision is made in any 
National law for preventing such secret preference. It 
would be almost impossible in the very nature of 
things to prove the existence of such a purpose, though 
in fact entertained and acted upon by some agent in 
control ef the through line, or in any way to show that 
in a system so extensive and complicated the injury 
was due to any cause other than undesigned and un- 
avoidable accident. In the same way, in the absence 
of a State statute imposing a penalty or any other local 
legislation on the subject, facilities for shipment may 
be furnished more promptly to one town or station 
than to another neighboring one and thereby its busi- 
ness may beinjured and its improvement retarded. 
No other compulsory law could be conceived of that is 
calculated to operate so uniformly in insuring the 
shipment of both local and inter-State products with- 
out preference to one class of shippers over another, 
or to one station overa neighboring one. If the evil 
to be remedied were the habit of giving the prefer- 
ence to through freight consigned to another State 
over !ocal shipments to points within the State, where 
is the power to compel fairness lodged? The power 
delegated to Congress to control through shipments 
would not warrant the enactment of alaw going fur- 
ther than to prohibit unfairness and insure prompt- 
ness in transporting goods shipped to another State. 
If then the authority of the State is confined to such 
legislation as will apply to and insure uniformity and 
dispatch in forwarding freight to points within its 
own territory, how could the evil of giving advantage 
either to the through or local shipper be corrected? 
Surely as between the Federal Legislature acting un- 
der well-defined and delegated powers, and the States 
that have retained and may exercise all the residuary 
authority to provide by statute for the protection of 
its citizens, subject only to the restraints of their own 
organic law, the right should be conceded to the latter 
without question. 

lt is settled that the statute under consideration is 
valid, as to the transportation of freight to points 
within the State, andso far may be enforced in the 
State courts just as the license taxes could be collected 
from persons selling the products of the State that im- 
posed them and within its limits. 

If we concede then that each power, State and Na- 
tional, is sovereign and exclusive within its own do- 
main in dealing with the problem of expediting ship- 
ments, we have located the authority to regulate the 
conduct of each class of consignments inter sese, and 
it might be exercised if the statutes sv provided by 
two railroad commissions supplemeuting each other. 
But when the interests of State and inter-State traders 
conflict, and such regulation is needed, as will prevent 
corporations from giving undue preference to either 
over the other, under this theory it would seem that 
the States have neither delegated nor reserved the 
right to afford such relief by appropriate legislation, 
but that in the transfer of delegated anthority to the 
Federal Union this power, so conducive if not essential 
to the public weal, has been ludged in nubibus beyond 
the reach ofeither. There is nothing upon the face of 
the statute, as in that discussed in Robbins v. Shelby 
Taxing District, supra, to show that it was intended to 
operate or does operate as a restriction upon the inter- 
Statecommerce. On the contrary the enforcement of 
the penalty is at once a stimulus anda compensation 
placed within the reach of every one, who consigns his 
freight to another State, and he may avail himself of 
its aid as an incentive to promptness to the same ex- 
tent as the local shipper may do. In fact the contro- 
versy before us has its origin in a failure to ship goods 
to another State, and we are asked to declare the law 
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invalid when its aid bas been invoked to expedite 
inter-State commerce, and to thereby leave the de- 
fendant at liberty to embarrass such traffic, not by leg- 
islation but by inaction or unfair conduct. 

It was contended on the argument that a State 
could not compel railroad companies doing business 
between States to provide cars for removing freight 
within a given period without risk of impairing the 
facilities for shipment from the adjacent State by with- 
drawal of the company’s cars from it. That is an evil 
that may be met and provided against by the enact- 
meut of a similar statute in the adjacent State, and 
thus forcing the company to provide an adequate sup- 
ply of cars to remove its freight without delay. Be- 
side the same result would as naturally follow if the 
statute were limited in its operation to compelling the 
removal of freights consigned to points within the 
State, and if the argument were allowed to influence 
us at all we would be driven to the conclusion that the 
penalty cannot be recovered even where the agreement 
is to ship the freight to a station in North Carolina. 
Cars cannot be provided for the shipment of local 
freight if*they are moved to particular points not to 
fulfilla duty due to persons who have been induced by 
the invitation of the carriers to intrust goods to their 
care, but to avoid the consequences of disregarding a 
penal statute without influencing to some extent the 
business of the whole line. 

Where these arteries of trade have termini in differ- 
ent States, or where they lie entirely within a single 
State, but constitute a part of a long through line 
formed for the purpose of competing for business with 
other similar lines, it would be as certainly impossible 
to interfere in any way with any branch of the system 
whether located entirely within one or situate in two 
States, without to some extent affecting the whole 
line, as it would be to check the flow of blood in a 
vein of one’s arm or to temporarily open the vein with- 
out influencing the action of the main artery of that 
arm. 

This case illustrates the distinction drawn by Jus- 
tice Strong in Railroad v. Husen, supra, between a 
State statute that affects or influences incidentally, 
even to the slightest extent, the transportation of 
commodities from one State to another, and one that 
is palpably intended to embarrass such commerce and 
trammel it by restrictions, especially where in addi- 
tion there is a plain discrimination in favor of the lo- 
cal trade or production. 

Neither the clause of the Constitution which we have 
considered nor any other has been construed to inter- 
fere with “The power of the State, sometimes termed 
its police power, to prescribe regulations to promote 
the health, peace, murals, education and good order of 
the people, and to legislate so as to increase the indus- 
tries of the State, develop its resources and add to its 
wealth and prosperity.”’ Barber v. Connolly, 113 U. 
8.27; Mayler v. Kansas, 123 id. 623. The palpable pur- 
pose of the Legislature in enacting our statute was to 
stimulate trade and develop the resources of its people. 
It throws the aegis of State protection alike over 
freight consigned under the care of the State and that 
of which the general government has the right of su- 
pervision. The requirements of a State law that loco- 
motive engineers be examined as to the condition of 
their eyes to determine whether they were color blind 
and as to fitness generally, and required to have a li- 
cense, have been declared valid under the general au- 
thority to protect life, health and property, yet such 
statutes interfere with and affect but do not obstruct 
commerce between the States. Smith v. Alabama, su- 
pra; N.C. & St. L. R. R. v. Alabama, 128 U. 8. 96. In 
Smith v. Alabama, the court said: “If the State has 
power to secure to passengers conveyed by common 
carriers in their vehicles of transportation a right of 





action for the recovery of damages, occasioned by the 
negligence of the carrier in not providing safe and 
suitable vehicles, or employees of sufficient skill and 
knowledge, or in not properly conducting or managing 
the act of transportation, why may not the State also 
impose on behalf of the public, as an additional means 
of prevention, penalties for the non-observance ot 
these precautions ?”’ 

Justice Field, in delivering the opinion of the court 
in N. C., etc., R. v. Alabama,.supra, said: ‘It is con- 
ceded that the power of Congress to regulate inter- 
State commerce is plenary; that as incident to it Con- 
gress may legislate as to the qualifications, duties and: 
liabilities of employeesand others on railway trains’ 
engaged in that commerce; that such legislation wil: 
supersede any State action on thesubject. But until 
such legislation is had it is clearly within the compe-. " 
tency of the States to provide against accidents on 
trains whilst within their limits.” 

If it is not only the right but the duty of State Legis- 
latures to provide for the safety of the persons alike of 
its own citizens and those of other States passing 
across its territory on trains by such legislation as 
Congress had plenary power to pass, if it had chosen 
to exercise that power, it would seem doubly due to all 
persons interested in the traffic conducted along the 
railway lines which cross it, that their property in- 
trusted to the corporations owning them should be 
protected by proper legislation, especially if the power 
of Congress in the premises is not plenary, and there 
is no authority lodged any where except in the States 
to pass a statute that will operate uniformly and on all 
classes of freight. 

It is true that section 1967 has been modified so as to 
give persons injured by failure to ship within five days 
the right to recover double the amount of damage ac- 
tually sustained. Laws 1891, chap. 520. But by its terms 
the statute does not apply to actions pending in the 
courts so as to affect the right to recover the prescribed 
penalty. 

We might add that though Congress has plenary au- 
thority over whisky stored in a government distillery 
and in the custody of a gauger, it is nevertheless lar- 
ceny to steal such whisky. State v. Harmon, 104 N. 
C. 792; State v. Cross, 101 id. 770; State v. Bishop, 98 
id. 778. 

In like manner National banks are the creatures of 
the general government and subject to such supervis- 
ion and regulation as Congress may provide for, yet 
the State may protect the property of such banks by 
punishing the forgery ofa note to defraud it. Cross v. 
North Carolina, 132 U. 8. 182. 

Where therefore the State Legislature, without dis- 
crimination, passes alaw which operates uniformly iu 
aid of domestic and inter-State trade alike, and Con- 
gress has not acted or has not the authority to afford 
so complete a remedy for the evil as the State Legisla- 
ture, there can be no question about the validity of 
such legislation or the duty of the State courts to en- 
force it. 

McGuigan’s Case, 95 N. C. 432, presents a question 
widely different from that raised by this appeal. That 
case involved a construction of section 1966 of the Code, 
which was an act by its terms prohibiting the exaction 
of a greater charge for hauling freight a shorter dis- 
tance over a given line than is charged by the same 
carrier for transporting freight of the same class to a 
greater distance in the same direction. If the statute 
had been enforced as to shipments beyond the limits 
of the State, it would have been clearly an invasion of 
the exclusive domain of Congress,and would have 
provided for one of the most flagrant abuses on the 
part of carriers of goods shipped from oue State to an- 
other that has been remedied by the more recent act 
of Congress. ‘The court there conceded that the regu- 
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lation of charges was operative within though uot be- 
yond the boundaries of the State. The passage of that 
statute was, as to its operation beyond our lines, an 
undisguised attempt to interfere with commerce by 
regulating charges, and not an effort to aid such 
traffic by speeding shipments to their appointed desti- 
nation. 

We think that there was error in the ruling of the 
court below that the plaintiff could not recover be- 
cause the goods were consigned to a point beyond the 
limits of the State, and a new trial must therefore be 
granted. 

New trial. 


—\—_>—_—__— 


SALE—PRIVE FIXED BY TRADE COMBINA- 
TION—INSTRUCTIONS. 


MICHIGAN SUPREME COURT, OCT. 16, 1891. 


LOVEJOY v. MICHELS. 


In an action for knives sold and delivered without an) ex- 
press agreement as to price, a price fixed by a combina- 
tion of all the knife manufacturers in the United States, 
including the sellers, formed for the express purpose of 
controlling the price of the articles manufactured by 
themselves, is not entitled to rank as the ** market price” 
of the knives binding on the purchaser, and he may show 
that the price so fixed is unreasonable. 


RROR to Circuit Court, Wayne county; Cornelius 
J. Reilly, Judge. 

Action by Daniel Lovejoy and Edwin W. Lovejoy 
against Jacob Michels for the price of knives sold and 
delivered to defendant. The action was originally 
brought in Justice’s Court, plaintiffs’ claim being for 
$139.89, with interest. The justice rendered a judg- 
ment for plaintiffs for $110.58, and they appealed to the 
Circuit Court, where they obtained a judgment for the 
full amount claimed by them. Defendant brings error. 
Reversed. 


Conely, Maybury & Lucking, for appellant. 
Bowen, Douglas & Whiting, for appellees. 


McGratH, J. Defendant is a manufacturer of ma- 
chines for cutting hoops, in which certain knives are 
used. He had dealt in the same knives for eight years, 
and bought from White Bros., of Buffalo, N. Y. One 
of the plaintiffs called upon defendant in September, 
1888, soliciting orders for knives. Prices were talked 
over, and defendant claimed that he exhibited to 
plaintiff bills of kuives which defendant had purchased 
from White Bros., and plaintiff said: ‘* We will fur- 
nish you them at the same price you pay White Bros., 
and give you a better knife.” The bills showed the 
price per set to be $58.28. Defendant gave no order at 
thattime. In November following defendant ordered 
by letter, from plaintiffs, two sets of hoop knives. 
Nothing was said about pricesin the order. Plaintiffs 
booked the orders, and the goods were shipped, one set 
November 30and the other December 5. Defendant 
testified that he was in a hurry for the knives, and 
that the bills came several days after the knives were 
received; that when he received the knives the ma- 
chines were waiting for them, and his customers were 
waiting for the machines. The sole controversy in the 
case is as tothe price which defendant shall pay for 
these knives. Plaintiffs claim $72.86 per set, and de- 
fendant admits an indebtedness of $58.28 per set. 
Plaintiffs admitted that they were members of the 
Knife Makers’ Association; that this association at 
that time embraced all the knife-makers inthe United 
States; that the prices charged by plaintiffs and sought 
to be collected were fixed by the association; that one 
of the principal objects of the association was to keep 
up prices; that the members of said association agree 








to sell at the prices fixed by the association, and thatin 
case of any violation of such agreement, the member 
violating should forfeit $100; that the prices were 
subject to change without notice; that during the 
year 1888 there was a change made by the association, 
and twenty per cent added to the price. In answer to 
questions upon cross-examination, one of the defend- 
ant’s witnesses said: ‘* The Knife-Makers’ Association 
was formed seven or eight years ago to keep up prices. 
In the early part of 1889 we (a new firm which had gone 
into the business in 1889, and was not in the associa- 
tion] cut ten per cent on old prices, making thirty per 
cet off the list. Then later in the year the association 
cut twenty per cent on old prices, being ten per cent 
below us. Then later on they cut five per cent more 
about holidays, and present prices were made early in 
1890, making forty-five per cent off the list. We fol- 
lowed to their figures.’” Upon cross-examination of 
one of the plaintiffs, defendant’s counsel sought to as- 
certain whether’ plaintiffs were governed in fixing 
prices by a printed schedule furnished by the associa- 
tion. Objection was made, and the court excluded the 
testimony, saying: ‘‘ The only question is as to value; 
it don’t make any difference how it was fixed. What 
could these knives be purchased for in the open mar- 
ket?’’ Counsel asked defendant when upon the stand 
what, in his judgment, was a fair market price for the 
knives in November, 1888, but the court excluded the 
testimony, saying: ‘‘ Not what the fair market price 
was, but what the market price was—what he could 
buy at from other manufacturers.”’ 

Defendant’s counsel requested the court to charge the 
jury as follows: ‘ (1) If you find that it was understood 
and agreed between Michels and Lovejoy, in Septem- 
ber, 1888, that Lovejoy would make and furnish the 
knives to Michels at the same price as White had 
theretofore suld them, and that the order in question 
was given and accepted in pursuance of such agree- 
ment, then both parties are bound by it. (2) If no 
price was agreed upon, then plaintiff is entitled to re- 
cover the fair market value of the knives. (3) In ar- 
riving at such value, you are not bound by the price 
fixed by the Kunife-Makers’ Association. (4) The 
Knife-Makers’ Association, under the evidence in this 
cause, was an unlawful combination for the purpose 
of fixing prices. (5) In arriving at the fair market 
value of the knives in question, you will consider all 
the evidence in the case, including the market value 
both before and after the time in question, and all 
other items of information as to the value, which have 
been admitted in evidence before you. (6) Even if 
plaintiffs could not have bought the goods elsewhere 
for less than the price fixed by plaintiffs, yet if you 
find from the evidence that such price was an arbitrary 
one, beyond the true value, temporarily maintained 
by an unlawful combination of manufacturers, then 
you are not bound by such price, but may fix the true 
market value from all the evidence in the case.” These 
requests were refused. 

The charge of the court contains the following: 
‘*Mr. Michels contends that he had some conversation 
with one of the plaintiffs in this case in September, 
when be was here, with reference to making certain 
knives, and heurges that his understanding at that 
time was that these knives should be made at the price 
that he had been paying for them heretofore, although 
there was nothing said with reference to these particu- 
lar knives. Now if there was any such understanding 
between Mr. Michels and the plaintiffs, why didn’t he 
mention it in the letters that he wrote them after 
these goods were received? One of these letters was 
dated January 10, 1889, and it seems, from an inspec- 
tion of these letters—and they have been read to you 
--that he made no reference whatever, in complaining 
of the price of these knives, that these knives were 
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made by the plaintiffs for a price agreed upon in Sep- 
tember. Now Mr. Lovejoy says that no such conver- 
sation ever took place as claimed by Mr. Michels. Mr. 
Michels says there was sucha conversation. It is for 
you to determine whether there was or not. If there 
was, how does it happen that no reference to it was 
made in these letters to the plaintiffin January, 1890, 
after the receipt of these goods? Now there is an- 
other thing as bearing upon this price. These goods 
were made and shipped to Mr. Michels, be claiming 
that they were, as he supposed, to be $58 a set; but it 
appears that there was an invoice sent with these goods 
atthetime. Now if tbe price was as contended by 
him, would he uot, in the ordinary course of business, 
have made some complaint at once upon the receipt of 
these goods, seeing that they were charging for them 
twenty per cent more than he supposed he was to pay ? 
This testimony in this case should be considered 
in all its bearings as determining the dispute be- 
tween the parties. On the part of the defend- 
ant it is further contended that there was an un- 
lawful combination between the manufacturers of 
such articles as these for the purpose of enhancing 
their price or putting their price beyond the real mar- 
ket value. If that is so, such a combination is unlaw- 
ful, and the mere fact that the price is fixed in an ar- 
bitrary manner like that is not binding upon the jury 
in determining the real market value of the property. 
On the part of the plaintiff it is admitted that there 
was such an association or organization of the manu- 
facturers of knives or edge tools of this country; that 
they got together and put reasonable prices only upon 
their goods. Well, if that isa fact, then there would 
be nothing unlawful in such acombination as that. If 
they combine for the purpose of putting a fictitious 
value upon their goods, or for the purpose of driving 
small manufacturers out of the business by putting 
their goods down to a lower price than the market price 
and below what they can be made for, and do this for 
the purpose of ruining such other manufacturers, such 
a combination is unlawful. It is a question of fact, to 
be determined from what took place between these 
men, whether the association was unlawful or not. 
The fact that there is an association would not justify 
the inference that it was unlawful or that it was 
formed for a purpose contrary tolaw. If without any 
reason they put an additional twenty per cent upon 
these knives, merely using this power that they had 
arbitrarily for the purpose of controlling the market, 
that would be unlawful on their part; but if,on the 
other hand, asit is claimed, there was a great risk con- 
nected in the making of these particular knives, and 
on account of the nicety of the work reguired and the 
extreme risk, these manufacturers felt that it was just 
and right and proper, for the purpose of protecting 
themselves against loss, to fix a fair market price for 
this work, and they put this twenty per cent on it, I 
should say it was a legitimate act.” 

The trial judge heard and submitted the case upon 
the theory that the combination to fix prices was not 
unlawful if the purpose was to fix reasonable prices, 
and when defendant sought to show that the prices 
fixed were not fair market prices, and were above the 
market value, the court refused to permit him, and re- 
stricted him to the market price, when as a matter of 
fact the association embraced all the manufacturers, 
and the only ** market price’’ was that fixed by the as- 
sociation. 

In Rickardson v. Buhl, 77 Mich. 632, this court held 
that any combination to control prices was unlawful 
as against public policy. In the present case, as in that, 
it was claimed that the combination had in fact re- 
duced prices, and upon that point the court say: “It 
is no answer to say that this monopoly has in fact re- 
duced prices. That policy may have been necessary 





to crush competition. The fact exists that it rests in 
the discretion of the corporation at any time to raise 
the price to an exorbitant degree.’’ In the present 
case no price was agreed upon at the time the order 
was given, and there was no evidence tending to show 
that defendant had any knowledge of the price fixed 
by the association. An attempt is made to fasten a 
price fixed bya combination upon such a purchaser. 
It is sufficient to know that the price sought to be im- 
posed is that fixed by the combination. If so, it was 
unlawfully fixed, and has noforce as a market price 
for that reason. It is the combination for the purpose 
of controlling prices that is unlawful, and the fact that 
they, the manufacturers, deemed the prices fixed to he 
reasonable, does not purge it of its unlawful character. 
Independently of the unlawful character of the combi- 
nation fixing it, a price so fixed cannot be regarded as 
any better evidence of value than that fixed by any 
vendor upon his own wares. A price so fixed is not to be 
entitled to rank as the market price. It is nota market 
price, within the contemplation of thelaw. The mar- 
ket price of an article manufactured by a number of 
different persons isa price fixed by buyer and seller 
in an open market, in the usual and ordinary courseof 
lawful trade and competition. It cannot be divested 
of these incidents and retain its character. Associa- 
tions of this character gave the buyer no voice, and 
close the market against competition. In <Acebal v. 
Levy, 10 Bing. 376, cited in 1 Benjamin on Sales, 103, 
the court declared that when there was no express con- 
tract as to price, the price is to be a reasonable price— 
“such a price as the jury upon the trial of the cause 
shall, under all the circumstances, decide to be reason- 
able. The price may or may not agree with the cur- 
rent price of the commodity at the port of shipment 
at the precise time when such shipment is made. The 
current price of the day may be highly unreason:ble 
from accidental circumstances, as on account o the 
commodity having been purposely kept back b the 
vendor himself, or with reference to the price at other 
ports in the immediate vicinity, or from various 
causes.”’ In James v. Muir, 33 Mich. 223-227, Mr. Jus- 
tice Campbell, speaking for the court, says: ‘“*Accord- 
ing to Acebal v. Levy, there is at least no implication 
of a promise to pay at what may happen to be the 
market rate, which may not be always, as there held, a 
reasonable rate.”’ In Kowntz v. Kirkpatrick, 72 Penn. 
St. 376, the court say: ‘ Ordinarily when an article of 
sale is in the market, and has a market value, there is 
no difference between its market value and the market 
price, and the law adopts the latter as the proper evi- 
dence of the value. This is not however because 
‘value’ and ‘ price’ are really convertible terms, but 
only because they are ordinarily so in a fair market. 
The market price of an article is only a means of arriv- 
ing at compensation; it is not itself the value of the 
article, but is the evidence of value. The law adopts 
it as a natural inference of fact, but not as a conclu- 
sive legal presumption. Without adding more, I 
think it is conclusively shown that what is called the 
‘market price’ or the quotations of the articles for a 
given day is not always the only evidence of actual 
value, but that the true value may be drawn from 
other sources, when it is shown that the price for the 
particular day has been unnaturally inflated.” 

It has frequently been held that the value of a com- 
modity is not to be determined by the necessities of a 
particular buyer or the demands of a particular seller. 
If the ‘‘current price”’ is not conclusive upon the pur- 
chaser, because the vendor may have by some act of 
his own made that price unreasonable, or if it may be 
shown that the market price had been unnaturally in- 
flated, how can it be said that a price fixed by acom- 
bination of the manufacturers of a given article, with 
sole reference to their interests, is to govern, to the ex- 
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clusion of all other considerations? In such case there 
is no market price, and evidence of a fair market price 
or a fair market value is clearly admissible. In the ab- 
sence of an agreement, a price fixed by a combination 
of dealers does not bind the purchaser, nor will the 
law so far countenance such combinations as to regard 
prices fixed by them as even evidence of value. 

The argumentative portion of the charge, relating to 
the letters written by defendant, was clearly errone- 
ous. It could not fail to convey to the jury the im- 
pression formed by the trial judge regarding that tes- 
timony, and to give direction to their judgment. All 
inferences to be drawn from the testimony are exclu- 
sively for the jury, and not for the court. Richards v. 
Fuller, 88 Mich. 656; People v. Gastro, 75 id. 132, and 
cases cited. It isno part of the duty of the court to 
convince the jury as to matters of fact. 

The judgment must be reversed, and a new trial or- 
dered, with costs to defendant. 


Morsg, J., concurred with McGrartua, J. 


CHAMPLIN, C.J. Inexecated contracts of sale upon 
credit, where the price is not agreed upon at the time 
of sale, the law implies an understanding to pay what 
the commodity is reasonably worth. 1 Benj. Sales, 
p. 102, § 85. In Acebal v. Levy, 10 Bing. 576, the decla- 
ration alleged that the plaintiff had sold to the de- 
fendants a cargo of nuts, at a certain value, namely, 
the then usual and common shipping price for nuts at 
the port where the cargo was shipped, and that in con- 
sideration thereof defendants undertook and faith- 
fully promised to accept the said nuts, and pay the 
plaintiff for the same on delivery thereof to the de- 
fendants. The declaration then alleged that the usual 
and common shipping price and value of the nuts at 
the port of shipment was at u certain rate, naming it; 
and that they were ready to deliver, and offered to de- 
liver, the nuts to the defendants, but they refused to 
accept. In deciding the case, Chief Jdstice Tindal 
said: ‘* Whether in all cases of executory contracts of 
purchase and sale, where the parties are altogether 
silent as to the price, the law will supply the want of 
any agreement as to the price by inferring that the 
parties must have intended to sell and to buy at a rea- 
sonable price, may be a question of some difficulty. 
Undoubtedly the law makes that inference where the 
contract is executed by the acceptance of the goods by 
the defendant, in order to prevent the injustice of the 
defendant taking the goods without paying for them. 
But it may be questionable whether the same reason 
applies to a case where the contract is executory only, 
and where the goods are still in the possession or un- 
der the coutrol of the seller.”” And he further says: 
“A contract to furnish a cargo at a reasonable price 
means such a price as the jury upon the trial of the 
case shall, under all the circumstances, decide to be 
reasonable. This price may or may not agree with the 
current price of the commodity at the port of shipment 
at the precise time when such shipment is made. The 
current price of the commodity may be highly unrea- 
sonable, from accidental circumstances,as on account of 
the commodity having been purposely kept back by the 
vendor himself, or with reference to the price at other 
ports in the immediate vicinity, or from various other 
causes.”’ This case is cited and approved in James v. 
Muir, 33 Mich. 223. The principle underlying the de- 
cision is that the vendor cannot be permitted, by with- 
holding the commodity from market or otherwise, to 
fix the current price of the commodity, and thus fasten 
upon the purchaser an implied agreement to pay such 
price. If the plaintiffs in this suit, by combining with 
other manufacturers or dealers, can thus arbitrarily 
establish the current price of the commodity sold, and 
ifthe purchaser can be held to have impliedly prom- 








ised or agreed to pay the price so established, it fol- 
lows that he may be obliged to pay a highly unreason- 
able price. I do not think a price so fixed by a combi- 
nation of manufacturers or dealers is competent evi- 
dence toshow a reasonable price of goods sold by the 
members of such combination. Such combinations to 
control prices are intended to stifle competition, which 
is a stimulus of commercial transactions, and to sub- 
stitute therefor the stimulus of unconscionable gain, 
whereby the participants in such combinations be- 
come enriched at the expense of the consumer, beyond 
what he ought legitimately to pay, under u healthy 
spirit of competition in the business community. The 
effect of such combinations to control prices is the 
same as that other class of contracts which has always 
been denounced as vicious, namely, contracts in re 
straint of trade. Public policy places its reprobation 
upon one equally with the other. These combinations 
to control prices are becoming very numerous, and af- 
fect not only the staples of human sustenance, but 
nearly all the necessaries of life and the necessaries of 
business. Such combinations to control prices are 
against public policy, and void, on the ground that 
they have a mischievous tendency, so as to be inju- 
rious to the best interests of the State. The best in- 
terests of the State require that all legitimate business 
should be open to competition; that the current price 
of commodities should by controlled by the law of de- 
mand and supply; that the laws of commerce should 
flow in their accustomed channels, and should not be 
diverted by combinations to control prices fixed by 
the arbitrary decision of interested parties. Of course 
what is said above does not apply to monopolies au- 
thorized by law; as for instance, to patented articles. 
The odious features of illegal monopolies are plainly 
apparent. These can absolutely control the prices 
which the public shall pay, and it is this monopolistic 
feature of such combinations to control prices which 
stamps them as odious, because they exercise the fran- 
chises of the monopoly without the legal right. These 
views are supported in the following cases: Anderson 
v. Jett, 89 Ky. ——-; Railroad Co. v. Closser (Ind. Sup.), 
26 N. E. Rep. 159; People v. Refining Co.,7 N. Y. Supp. 
406; Richardson v. Buhl, 77 Mich. 682; Carbon Co. v. 
MeMillin, 119 N. Y. 46; Stantonv. Allen, 5 Den. 434; 
Morris Run Coal Co. v. Barclay Coal Co., 68 Peun. St. 
173; Arnot v. Coal Co., 68 N. Y. 558; Salt Co. v. Guth- 
rie, 35 Ohio St. 666; Association v. Koch, 14 La. Ann. 
168; Denver, etc., R. Co. v. Atchison, etc., R. Co., 15 
Fed. Rep. 650; Hilton v. Eckersley, 6 El. & Bl. 47; 
West Va. Trans. Co. v. Ohio River Pipe-Line Co., 22 
W. Va. 600, 617; W. U. Tel. Co. v. American Union 
Tel. Co., 65 Ga. 160; Craft v. MceConoughy, 79 Til. 346; 
Raymond vy. Leavitt, 46 Mich. 447; Faulds v. Yates, 57 
Ill. 416; Wright v Ryder, 36 Cal. 342. 

I have no doubt that in executory contracts of sale, 
where the goods have not been accepted, such price so 
fixed cannot be recovered; and lam also of opinion 
that such price so fixed is no criterion of the market 
value or current price in an action brought for goods 
sold and delivered, where no price has been agreed 
upon. In this case the goods have been ordered and 
accepted without any reference to the price to be paid. 
The luw presumes that the defendant intended to pay 
what the knives were reasonably worth. As pointed 
out in James vy. Muir, 33 Mich. 223, the market value 
and the reasonable worth of « commodity are not 
always thesame. Ordinarily the market value is evi- 
dence of what goods are reasonably worth. Kowntz v. 
Kirkpatrick, 72 Penn. St. 376, 386; Benj. Sales, p. 103, 
§ 86. Ifthere be no market value of manufactured 
goods, the evidence to establish the reasonable worth 
must necessarily be the cost of production, which 
would include the cost of labor and material, and a 
reasonable profit on the cost of production. The tes 
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timony must be submitted to the jury, and it is their 
province to determine from such testimony the rea- 
sonable worth of such goods. It does not rest 
with the witnesses to swear what they are reason- 
ably worth, but they may state the facts from 
which the jury may determine the reasonable worth. 
Nor can this court pass upon that question. It is one 
of fact, and not of law. Becker vy. llecker, 9 Ind. 
497. 

Generally speaking, it is competent for a witness,afte. 
he has been shown to be qualified to express an opin- 
ion as to value of the thing in dispute, to state to the 
jury what his opinion as to value is. But such opin- 
ions are not absolutely binding upon the jury, but only 
as persuasive, and may be considered by them in ar- 
riving at their own conclusion. Thomp. Trials, § 380. 

[Omitting statement of facts.] 

The court further charged the jury as follows: ‘‘On 
the part of the defendant, it is further contended that 
there was an unlawful combination between the man- 
ufacturers of such articles as these, for the purpose of 
enhancing their price or putting their price beyond 
the real market value. Ifthat isso, such a combina- 
tion isunlawful, and the mere fact that the price is 
fixed in an arbitrary manner like that is not binding 
upon the jury in determining the real market value of 
the property. On the part of the plaintiff it is admit- 
ted that there was such an association or organization 
of the manufacturers of knives or edge-tools of this 
country; that they got together, and put reasonable 
prices only upon their goods. Well, if that is a fact, 
then there would be nothing unlawful in such a com- 
binationas that. If they combine for the purpose of 
putting a fictitious value upon their goods, or for the 
purpose of driving small manufacturers out of the 
business by putting their goods down to a lower price 
than the market price, and below what they can be 
made for, and do this for the purpose of ruining such 
other manufacturers, such a combination is unlawful. 
It isa question of fact, to be determined from what 
took place between these men, whether the associa- 
tion was unlawful ornot. The fact that there is an as- 
sociation would not justify the inference that it was 
uulawful or that it was formed for a purpose contrary 
to law. If, without any reason, they put an additional 
twenty per cent upon these knives, merely using this 
power that they had arbitrarily for the purpose of 
controlling the market, that would be unlawful on 
their part; but if, on the other hand, as it is claimed, 
there was a great risk connected with the making of 
these particular knives, and on account of the nicety 
of the work required, and the extreme risk, these 
manufacturers felt that it was just and right and 
proper, for the purpose of protecting themselves 
against loss, to fix a fair market price for this work, 
and they put this twenty per cent on it, I should say 
it was alegitimate act.” 

What I have said in the beginning of this opinion 
need not be repeated; much that is said in the in- 
struction is a correct statement of the law, but testi- 
mony was ruled out that would have thrown light 
upon the question as to whether the purposes of the 
association are only *‘to put reasonable prices upon 
their goods.” The testimony of the members of the 
association cannot be taken as undisputed or indis- 
putable. On the contrary, the testimony in the case 
before referred to was sufficient, in my judgment, to 
condemn the object of this association as unlawful. 
The reasonableness of the prices must depend upon 
the cost of production, the cost of material used, the 
risks of the business, the labor of producing, the de- 
mand for the goods, and all those facts which tend to 
show the reasonable worth of the articles, and there 
can be no market value of the article where its cur- 
rent price is not affected by competition, but on the 





other hand, competition is disarmed by combination, 
and the price is fixed arbitrarily by the sellers, to 
which all engaged in selling must contorm. 

The judgment sbould be reversed and a new trial 
granted. 


GRANT, J. (Omitting minor matters.) The price 
charged was $72.86 per set, with twenty per cent extra. 
From the total billa discount of twenty per cent was 
allowed, leaving the amount claimed $139.89. Defend- 
ant admitted his liability for all except the extra 
twenty per cent, amounting to $29.14. This price was 
fixed by the Machine Knife Makers’ Association of 
the United States, of which plaintiffs were members, 
and which then embraced all the knife-makers in the 
United States. Under its rules its members were re- 
quired to charge association prices, undera penalty of 
$100 for neglect to do so. These knives were what 
were called “‘ special knives,” so made as to form in 
reality one knife. Evidence on the part of the plaintiff 
showed that greater care was required in their manu- 
facture than in that of ordinary knives, and that the 
price charged afforded a reasonable profit. Defend- 
ant’s counsel requested the court to instruct the jury 
that this combination was unlawful. This the court 
refused, but did instruct them that ‘tan arbitrary 
price fixed by such an association was not binding upon 
them in determining the market value of the property, 
but that there was nothing unlawful in their combin- 
ing and putting reasonable prices upon their goods; 
that the fact that there is an association would not 
justify the inference that it was unlawful, or that it 
was formed fora purpose contrary to law; that if, 
without any reason, they put an additional,twenty 
per cent upon these knives, merely using this power 
that they had arbitrarily, for the purpose of controil- 
ing the market, that would be unlawful on their part; 
but if,as it is claimed, there was a great risk con- ~ 
nected with the making of these particular knives, and 
on account of the nicety of the work required, and the 
extreme risk, these manufacturers felt that it was just 
and right and proper, for the purpose of protecting 
themselves against loss,to fix a fair market price for this 
work, and they put this twenty per cent on it, I shouid 
say it was a legitimate act.’”” Associations of manu- 
facturers are not necessarily unlawful. The evidence 
does not show that the sole object of this association 
was to contro] prices. The association might be an- 
tirely lawful, while an arbitrary price fixed by it 
would not bind a purchaser who had not expressly 
agreed to pay it. The court would certainly have been 
justified, under the plaintiffs’ evidence, in instructing 
the jury that this twenty per cent so fixed by this as- 
sociation did not bind the defendant, and did not 
make a market price. But in addition to the instruc- 
tion I have above quoted, the court instructed the 
jury that the combination was unlawful, if formed for 
the purpose of enhancing the price, or putting it be- 
yond the real market value. There was no evidence 
that the price was unreasonable, or afforded more than 
a fair profit. 

The only error in these instructions was in not 
informing the jury that as to this twenty ‘per 
cent there was no evidence of a market value, for a 
combination cannot fix a price arbitrarily, and make 
it the market price, and that the only question for 
them was the reasonable worth of the knives. But the 
failure to so instruct the jury is not complained of. if 
the case made was one for a jnry to determine the 
“fair’’ or “real’’ market value, I think the charge 
fairly submitted that question to the jury, and that no 
error was committed in refusing to charge that the 
association was unlawful. 


Lone, J., concurred with GRANT, J. 
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CONSTITUTIONAL LAW—JUDICIAL POWERS 
—RELEASE OF CONVICT ON PAROLE—SEN- 
TENCE. 

MICHIGAN SUPREME COURT, NOV. 13, 1891. 


PEOPLE V. CUMMINGS. 

Act No. 228, Pubtic Acts of Michigan of 1889, which provides 
that the court may in its discretion impose ‘‘ a general 
sentence" of imprisonment upon any person thereafter 
convicted of acrime, and that the board of control of 
prisons may establish rules and regulations, under which 
@ person so sentenced, who has served the minimum 
term provided for his crime, may be allowed to go on 
parole outside of the prison buildings and inclosures, but 
to remain, while on parole, ‘‘in the legal custody and 
under the control of the board,”’ and subject at any time 
upon being ‘‘ declared a delinquent ” for violation of his 
parole, “‘by a formal order entered in the board's pro- 
ceedings,” to ‘* be treated as an escaped prisoner,” and 
made, ‘‘ when arrested,” to serve out the unexpired 
period of the ‘‘maximum possible imprisonment,” etc., 
is void, as it clothes said board with authority tantamount 
to judicial and pardoning powers, which the Constitution 
of Michigan, article 6, section 1, and article 5, section 11, 
vests exclusively in special courts and the governor, re- 
spectively. 

A sentence thereunder for ‘‘ not less than two nor more than 
four years,” in the discretion of said board, is good for 
the minimum period. 


James E. McBride, for appellant. 


A. A. Ellis, Atty.-Gen., and W. J. Turner, Pros. 
Atty., for the people. 


Morse, J. This case involves the constitutionality 
of Act No. 228, Public Acts of 1889. The act in full is 
asfollows: ‘‘An act to provide for indeterminate sen- 
tences, and disposition, management and release of 
criminals under such sentence. Section 1. The peo- 
ple of the State of Michigan enact that every sentence 
to State prison at Jackson, the State house of correc- 
tion and reformatory at Ionia, and the State house of 
correction and branch of the State prison in the Upper 
Peninsula, of any person hereafter convicted of a 
crime, except of a person sentenced for life, or a child 
under fifteen years of age, may be in the discretion of 
the court a general sentence of imprisonment in that 
one of the prisons provided by law for the offense of 
which he is convicted. The term of such imprison- 
ment of any person so convicted and sentenced may 
be terminated by the board as authorized by this act, 
but such imprisonment shall not exceed the maximum 
term provided by law for the crime for which the 
prisoner was convicted and sentenced, and no prisoner 
shall be released until after he shall have served at 
least the minimum term provided by law for the crime 
for which he is convicted. Sec. 2. Every clerk of any 
court by which acriminal shall be sentenced to any 
prison, whenever the term of sentence may not be 
fixed by the court, shall furnish the warden or other 
officer having such criminal in charge a record con- 
taining acopy of the information or complaint, of any 
such plea, the name and residence of the judge presid- 
ing at the trial, also of the jurors and witnesses sworn 
on the trial, with a statement of any fact or facts 
which the presiding judge may deem important or 
necessary for the full comprehension of the case, and 
of his reasons for the sentence inflicted, and such 
copy, statement and abstract, signed by the clerk of 
the court, shall be prima facie evidence against the 
convicted person in all proceedings for the relief of 
such person by a writ of habeas corpus or otherwise. 
The clerk of the court shall be entitled to such com- 
pensation in every case in which he shall perform the 
duties required by this act as shall be certified to be 
just by the presiding judge at the trial, and shall be 
paid by the county in which the trial is had, as a part 





of the court expenses. The clerk shall also, upon any 
conviction aud sentence, forthwith transmit to the 
warden of the prison to which sentenced notice 
thereof. Sec.3. The board of control of prisons shall 
have power to establish rules and regulations under 
which prisoners sentenced under this act may be al- 
lowed to go upon parole outside of the buildings and 
inclosures, but to remain while on parole in the legal 
custody and under the control of the board, and sub- 
ject at any time to be taken back within the inclosure 
of said prison, and full power to enforce such rules 
and regulations and to retake and re-imprison any 
convict so upon parole, is hereby conferred upon said 
board, whose written order by its clerk shall be suffi- 
cient warrant for all officers named therein, to author- 
ize such officer to return to actual custody any condi- 
tionally released or paroled prisoner, and it is hereby 
made the duty ofall officers to execute such order the 
same as in any ordinary criminal process. Sec. 4. The 
board shall make such rules and regulations for the 
separation and classification of prisoners sentenced un- 
der this act into different grades, with promotion and 
degradation, according to the merits of the prisoners, 
their employment and instruction in industry, and 
generally as may from time to time appear to be nec- 
essary or promotive of the purposes of thisact. See. 5. 
And it is hereby provided that when any prisoner vio- 
lating the conditions of his parole or conditional re- 
lease (by whatever name) is, by a formal order, en- 
tered in the board’s proceedings, declared a delin- 
quent, he shall thereafter be treated as an escaped 
prisoner, owing service to the State, and shall be liable 
when arrested to serve out the unexpired period of the 
maximum possible imprisonment, and the time from 
the date of his declared delinquency to the date of his 
arrest shall not be counted as any part or portion of 
the time served, and any prisoner at large upon parole 
or conditional release, committing afresh crime, and 
upon conviction thereof being sentenced anew to the 
prison, shall be subject to serve the second sentence 
after the first sentence is served or annulled, to com- 
mence from the date of the termination of the first 
senteuce. Sec. 6. Nothing in this act contained shall 
be construed to impair the power to grant a pardon or 
commutation in any case. Approved July 1, 1889.” 

It is not clear from the reading of the statute 
whether the board of control is given the power of ab- 
solute discharge from imprisonment or not. If so, it 
would be clearly unconstitutional, as the exercise of 
such power would be certainly one of two things. It 
would be either the exercise of judicial power in de- 
termining the term of imprisonment of a citizen, or 
an act of grace, to-wit, the bestowing of a pardon and 
release of a prisoner before the term of imprisonment 
had expired. The judicial power of this State, by the 
Constitution, is vested in certain specified courts (sec- 
tion 1, article 6), and the pardoning power is vested 
absolutely in the governor of the State. Section 11, 
article 5. The first section of the act provides that 
‘the term of such imprisonment of any person so 
convicted and sentenced may be terminated by the 
board as authorized by this act, but such imprison- 
ment shall not exceed the maximum term provided by 
law for the crime for which the prisoner was convicted 
and sentenced, and no prisoner shall be released until 
after he shall have served at least the minimum term 
provided by law for the crime for which he is con- 
victed.”’ But from the other clauses of the statute it 
may be inferred perhaps that this release is in all cases 
to be a conditional one, and thatit is a system of pa- 
role that is contemplated by the law. Yet if it be con- 
sidered that the only power conferred is a conditional 
release upon parole, still if the prisoner keeps his pa- 
role, or rather if the board are of the opinion that he 
does, the release is in fact an absolute one. By what 
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refinement of reasoning it can be made to appear that 
thisis not in effect a pardon of the prisoner, is beyond 
my comprehension. And in my opinion this act also 
confers upon the board judicial power. The term of 
imprisonment is fixed by the board and uot by the 
court. The sentence isto confinement in the prison 
generally; no term is fixed by the judge. How long 
that term shall be rests entirely in the will of the 
board. It may be one day or fifteen years, as they see 
fit, in some cases. It is in the power of the Legislature 
to fix all punishment for crime, and to provide fora 
minimum and maximum punishment, and to give the 
courts in which the prisoners are convicted a discre- 
tion to fix a term between these limits, but it cannot be 
contended for a moment that this discretion can be 
given to any other person or persons. To do so would 
imperil the liberties of the citizen by putting ‘his pun- 
ishment for wrongs committed into the arbitrary 
power of unauthorized persons, without any right of 
remedy in the courts. Nor can the Legislature author- 
ize a circuit judge to delegate his power and discretion 
in such acase to any other person or persons than 
himself. 

Under this act the general sentence, witnouv .nter- 
ference from other parties, must stand for the length 
of time fixed by the maximumterm. The court im- 
posing this sentence has no discretion. It may be 
truly said that he has a discretion in the first place as 
to whether he will sentence under the act or not. But 
this discretion is whether he will delegate his power 
and authority in the premises to the board of control 
or not, and we are now dealing with a case where he 
has exercised this first discretion. It is said that this 
act ‘‘is evidently promoted by a desire to reform as 
wellas to punish, to make better those under sentence 
as well as to protect society.’’ Let us see how it will 
work in the interest of reform, and what will be the 
discretion of the trial judge, the one person best cal- 
culated, from his knowledge of all the incidents and 
circumstances of the commission of the crime and of 
the character of the prisoner, to exercise a discretion 
in fixing the term of imprisonment. Take for instance 
a person convicted of manslaughter. The maximum 
penalty is imprisonment in the State’s prison for fif- 
teen years, the minimum a fine not exceeding $1,000; 
the sentence may be one day’s imprisonment, it may 
be a fine of one cent. If the crime appears to be some- 
what of an aggravated character, and the prisoner a 
bad man and an old offender, the circuit judge may 
reason: ‘‘There is no hope of reforming this man, so 
I will sentence him to ten years in State's prison.”’ At 
the end of ten years the prisoner is released uncondi- 
tionally. In another case the nature of the crime may 
be such that the circuit judge may think the prisoner 
ought not to be let off with a fine, but deserves some 
imprisonment, but there is hope for reform, and he 
therefore concludes to sentence him under the inde- 
terminate law. The moment he pronounces this sen- 
tence the term of imprisonment is entirely, not only 
at the discretion of the board of control, but at their 
will and pleasure. No court can review their action. 
They may discharge him the next day after he arrives 
at the prison, but worse than this, they may keep him 
confined for fifteen years. If the board are honest 
men the term of imprisonment depends on his behav- 
ior after he enters the prison. If they are not hon- 
est it depends solely on their will. When the convict, 
in whose interest so-called humanitarians have devised 
this manuer of intermediate sentence for his reform, 
enters the prison he becomes the servant and slave of 
the prison board, and no court in the country has any 
power to protect his rights or redress his wrongs. 
Their discretion is not reviewable by the courts; it is 
arbitrary. 

The supposed action of the judge in manslaughter 





cases is exemplified by the action of the circuit judge 
in the case before us. He was desirous of sentencing 
Cummings under the indeterminate law. If he had 
imposed the sentence in accordance with the statute, 
the maximum term would have been five years, and 
the minimum imprisonment for one day, or a fine of 
one cent. The court thought however he ought to go 
to prison two years at least, and pot more than four 
years, so the sentence was to be “confined in the 
State house of correction and reformatory at hard la- 
bor for a period of not less than two nor more than 
four years, from and including this date, in the discre- 
tion of the board of control of prisons of the State of 
Michigan.’’ The court fixed the minimum and maxi- 
mum, and gave the board a leeway between in which 
to use theirdiscretion. Here the circuit judge used 
some discretion and delegated some to the board, but 
under the act he must delegate it all to them, or not 
sentence under the statute at all. We have held that 
a Circuit Court commissioner could not, although go- 
ing through the forms of a judicial proceeding, release 
a prisoner from confinement by a writ of habeas cor- 
pus, because no judicial power is vested in such offi- 
cer. Buddington’s Case, 29 Mich. 472; Burger's Case, 
89 id. 203. The Legislature cannot confer judicial 
power upon any officers not specified in the Constitu- 
tion. Chandler v. Nash, 5 Mich. 409. It was held in 
People v. Brown, 54 id. 15, that the pardoning power 
in this State belongs to the governor alone, and that 
no judge can exercise it by indefinitely suspending the 
sentence of a convicted criminal, yet under the law 
before us the circuit judge by his sentence may dele- 
gate the power to the prison board to release a pris- 
oner, and in effect pardon him in many cases the first 
day that he is imprisoned. 

But it isclaimed that the pardoning power is not 
granted to the board of control by this statute, be- 
cause there is no authority to discharge prisoners ab- 
solutely conferred upon the board. It is argued that 
the power granted by this act is only to permit prisou- 
ers sentenced under it to go upon parole in the legal 
custody and control of the board, subject at any time 
to be taken back within the ‘inclosure of the prison. 
If this be 80, what is meant by this parole, and what is 
the power of the board? Can they let one man out, 
not to go beyond a five-mile limit, another to keep 
within the county where the prison is located, the 
third to keep within the congressional district, the 
fourth not to go outside the State, the fifth to keep 
himself within the limits of certain States of the 
Union, the sixth not to leave the United States, and 
the seventh not to visit England, and the others con- 
fined to certain localities, at the will and pleasure of 
this board? Ordoes the law contemplate that this pa- 
role shall be in fact a release from prison, with only 
the condition that the board may bring the person on 
parole back again if they see fit, and make him serve 
his whole unexpired maximum term within the prison 
walls? In any event this parole system is as obnoxious 
to the Constitution as an unconditional release by the 
board would be, and if they have the power to release 
on conditions, those conditions may be made so tri- 
fling as in fact to be no conditions at all. In the case 
of People v. Reilly, 53 Mich. 263, the present chief jus- 
tice of this court, in speaking of the action of the cir- 
cuit judge in permitting a convicted person to go upon 
his own recognizance for over a year, and then calling 
him into court and sending him to State’s prison for 
four years, said: ‘If the judge entertained serious 
doubts of his guilt, he should have recommended the 
governor to pardon the respondent, and if he enter- 
tained no serious doubt of his guilt, he should have 
pronounced judgment instead of setting the criminal 
at large upon his own recognizance. If such power can 
be exercised by a judge, it incorporates into our ad- 
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ministration of the criminal law the ‘ ticket-vof-leave’ 
system of the English judicature, without its surveil- 
lance and checks, and places the criminal at the caprice 
of the judge, subject to be called up for sentence at 
any time. If the judge can delay the sentence one 
year, I do not see why he may not fifteen years. An 
exercise of such power in this age would be no less re- 
volting to our sense of justice than was the exercise of 
such power in the reign of James I, when he sent Sir 
Walter Raleigh to the block fifteen years after his con- 
viction.’’ This law introduces the “ ticket-of-leave ”’ 
system, and places despotic power in the hands of the 
prison board over the persons sentenced under this 
statute. If all there is to this law is this system of pa- 
role, as contended by the counsel for the people, then 
it cannot stand under our ruling in People v. Moore, 62 
Mich. 497. In that case it was held that the agent or 
keeper of a prison could not arrest and bring back into 
the prison a convict pardoned by the governor on 
conditions, for a violation of such conditions, without 
such convict was arrested, held and tried for such vio- 
lation in the same manner as other offenders against 
the criminal laws. The governor bas the undoubted 
right to pardon. He may pardon on conditions, but 
neither he nor any other person can have, under our 
laws, the sole right to determine whether or not such 
conditions have been violated. This must be deter- 
mined by the courts by the usual and proper proceed- 
ings. The act of the Legislature in that case, author- 
izing the arrest of such a pardoned convict, without a 
warrant, for an alieged violation of the conditions of 
his pardon, was held unconstitutional and void. The 
writer of this opinion said in that case: “‘ When a 
person has been set at liberty under the pardon or the 
commutation of his sentence by the executive, he be- 
comes once more a full citizen, clothed with all the 
rights, privileges and prerogatives that belong to any 
other freeman. He cannot be sent out half free and 
half slave. Heis not to be let out with a rope around 
his body, as it were, with one end in the hands of the 
warden, to be hauled back at the caprice of that officer. 
He must go out a free man, and remain a free man 
until he breaks the condition of his pardon. He must 
enjoy the blessings and benefits that belong to an 
American citizen until he has violated the law of his 
release. His character may be tarnished and his rep- 
utation soiled by his imprisonment, but his rights as a 
citizen are unimpaired. He is clothed, as he passes 
out of the prison door, with the same garb of freedom 
that was removed from him when he went in. He has 
a right to his liberty the same as any other citizen, so 
long as he keeps the conditions of his pardon, and he 
cannot be deprived of that liberty save in the mode 
prescribed by the Constitution and laws of our State, 
as applied to any other citizen. If the breaking of the 
condition is in the nature of acrime, or punished as 
such, with penal consequences, that crime or act pun- 
ished as a crime must be established as any other crime 
would be. He is presumptively innocent until proven 
guilty, and his guilt must be established under the due 
forms of law, and by the same processes applied to 
others. There can be no special legislation separating 
him, in his rights and privileges, from his fellows, and 
shackling some of his prerogatives. As none under 
our institutions are entitled to special privileges, so 
none can be shorn by special legislation of any portion 
of their rights and franchises as freemen. If a condi- 
tion is imposed that he shall not do any thing or things, 
this does not hamper or abridge his rights or liberties 
until the condition is broken, and in order to remand 
and confine him in prison again, the fact of the viola- 
tion of such condition must be established by the due 
administration of the law, as in other cases of the vio- 
lation of the penal statutes. The authority conferred 
upon the agent of the State prison, or the keeper of 





any other penal institution, to arrest and detain such 
person in his prison or house of correction, without 
complaint or warrant, and to keep him there without 
bail, and without preliminary examination, as a con- 
vict, until the prosecuting attorney of the county may 
choose, when the next term of court opens, to file an 
information against him, cannot be tolerated or per- 
mitted under our Constitution, and is repugnant to 
the spirit of our institutions. By the operation of this 
statute the person pardoned and absolved from the 
penal consequences of his crime, we must presume for 
a good cause, is not free upon his release. He is sub- 
ject to the will of a master. The warden or other of- 
ficial cau reach out his hand at any moment and pull 
him back into prison, governed by no restrictions save 
the will of the officer. When the warden’s hand is laid 
upon the released convict he becomes his absolute ser- 
vant and prisoner until the prosecuting attorney gets 
time or sees fitto move. This arbitrary power over 
the liberty of another is possessed by no other officer 
in our government, in times of peace. It cannot law- 
fully exist ina free country.’”’ 

This language applies with still more force to the act 
before us, for here neither the prosecuting attorney 
nor the court can intervene between the board and the 
convict. This law is subject to the same infirmity and 
is more pernicious. Any convict thus released on pa- 
role can at any time be brought back into the prison 
upon the written order of the board, which all officers 
must obey. All that is necessary is for the board to 
enter a formal order that the convict is a delinquent, 
has violated the conditions of his parole, and that is 
the end of it. The convict is not to have a hearing, 
and no court has power to interfere in his behalf, if 
the law is constitutional. Nor is this all. He is to be 
treated thereafter as an escaped prisoner, owing ser- 
vice to the State, and loses the time even that he has 
earned by keeping the conditions of his parole perhaps 
for years, and if he commits another crime while he is 
at large upon his parole, and is convicted thereof, his 
new sentence is deferred until he has served out his 
old, meting out to him double punishment for his last 
crime. Ihave not sufficient words at my command to 
use in condemnation of this statute. It would fill our 
State with convicts—they could not be called freemen 
—running at large outside of our prison walls, all lia- 
ble at any moment to be taken back iuside at the will 
of four individuals, no better probably in their impul- 
ses and caprices than the average man. ‘These people 
thus at large would not only be subject tothe will and 
pleasure of their masters, without hope of redress if 
wronged by them, but they would be out of prison un- 
der various conditions, and such as the board might 
impose upon them, without regulation or restriction 
from any otber power or authority, one under the con- 
dition that he shall drink no intoxicating liquor, and 
another that he shall not chew tobacco, and still an- 
other that he shall not use opium or drink strong 
coffee. There is no limit or qualification to the con- 
ditions that may be imposed. In looking upon this 
law itis difficult to see in what respect this system of 
parole differs from a pardon by the governor upon 
conditions. Is it not in fact a pardon, a release upon 
conditions? If itis not, if the faith of the board of 
control is not to be kept and the convict has no cer- 
tainty that if he keeps the conditions he will not be 
again imprisoned, then the whole scheme is a delusion 
and a spare, and unworthy a place upon the statute 
books. But asit is, the only guaranty of a person so 
released of such good faith is the pleasure of the 
board. This system of parole is either a pardon upon 
conditions, and therefore unconstitutional, or it is no 
release at all, and only a permission to go outside of 
the walls, and stay as long as the board may will. If 
it is the latter—a simpie leave to stay outside until the 
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board sees fit to call them in—the law evidently does 
not meet the intention of the Legislature, and is not 
only undesirable but indefensible. If itis a pardon 
upon conditions, as the Legislature no doubt intended 
it should be, then it is open to all the constitutional 
objections mentioned in People v. Moore, 62 Mich. 502+ 
The term of imprisonment under thislaw depends, not 
upon the character of the crime committed, but upon 
the behavior of the prisoner after he enters upon his 
sentence. The prisoners are to be classified into dif- 
ferent grades, ‘‘ with promotion or degradation accord- 
ing tothe merits of the prisoners, their employment 
and instruction in industry, and generally as may from 
time to time appear to be necessary or promotive of 
the purposes of this act.’”” The hardened criminal may 
more easily submit to the discipline of the prison than 
the younger, but more impulsive offender, and there- 
fore get his release sooner. The term of imprisonment 
depends upon the ability of the convict to please the 
prison officials in his department, and not upon the 
enormity of his offense. This law, if permitted to stand, 
would be a convenient one for judges who might dis- 
like to perform an unpleasant duty. When a person 
of influence or wealth was convicted, and the usual 
pressure in such cases brought to bear upon the trial 
judge to impose a light sentence, how easy it would be 
to impose a general sentence, and shift the responsi- 
bility of fixing its actual term upon the board of con- 
trol of prisons, and let them stand the siege which 
would at once commence to procure his release. The 
law, in my opinion, is not only unconstitutional, as 
heretofore pointed out, but also wrong in theory and 
dangerous in practice. That such laws have been 
adopted by some of the States of the Union has no 
bearing in favor of this act. A similar statute was sus- 
tained in Ohio, but the reasoning of the opinion is not 
at all satisfactory to me, and does not meet the objec- 
tions raised against the law. See State v. Peters, 43 
Ohio St. 629. 

It is also urged in support of this law that it is no 
more despotic or arbitrary than the law providing for 
a deduction of time from each year of the sentence of 
a convict who has not infracted the rules of the prison 
during that time, and it is asserted that the constitu- 
tionality of such law has lately been recognized by this 
court Jn Re Walsh, 49 N. W. Rep. 606. But thereisa 
material difference between the two enactments. 
Howard’s Statutes, sections 9703 and 9704, provide for 
a certain reduction of the sentence for good behavior. 
It is not left at the willor caprice of any one. It is 
provided that the rules of the prison shall be known 
to the convict, and that they shall provide what the 
penalty shall be for an infraction of such rules; thata 
record shall be kept, and that the rules shall be defi- 
nite and certain and apply to all the convicts alike. 
Such a law was sustained in Massachusets (13 Gray, 
618) upon the ground that the sentences were not ren- 
dered indefinite or uncertain thereby, the judges say- 
ing in the opinion: “The scale of deduction is not to 
depend on any varying or capricious notions which 
any officer or superintendents of the prison may en- 
tertain of the good behavior or good disposition of a 
convict. It is made to depend upon a fact, ascertained 
by a fixed rule, entered on the journals of the prison, 
recorded each month, that is, entered in a book, per- 
manent in its character, fixed and unchangeable when 
once entered. These books are always accessible, and 
although the officers may all change, the record is 
there.” We also held in the Walsh Case that the en- 
forcement of our statute, and the deduction of lost 
time under it, could not be left to the will or caprice 
of any prison official, and that the prison board could 
not alter or change a record once made to militate 
against a prisoner; that it must be enforced under 
fixed rules, known to the convicts, and that the record 





must be so kept that the convicts would not be left at 
the mercy of the mistakes of prison officials; yet as 
plain as these statutes are, in the Walsh Case it was 
found that, ever since the passage of this law allowing 
deductions, the prison board had disregarded the 
statute, and built up a system of their own, which was 
unjust and pernicious, as well as indefinite and uncer- 
tain in its operation. But the law under considera- 
tion goes further, and proposes without regulation or 
restriction to give the prison board almost unlimited 
authority as to the release and discharge of prisoners, 
without the control of the courts, and without any ap- 
peal to any earthly power. It may further be said 
that the statute in relation to deductions does not give 
any power to the board to extend the term of impris- 
onment. The law under consideration does. In order 
to sustain the statute, it must be argued and consid- 
ered that the convict is really under sentence all the 
while; that he is still a convict, although outside the 
walls of the prison. He is as much under the control 
of the authorities as is the ‘‘ trusty ” convict who is al- 
lowed at times to be outside at work or to run errands, 
yet if he violates the conditions of his parole after he 
has been out ten years—if his maximum term has not 
expired—he can be taken back without trial, or any 
investigation save by the prison board, and made to 
serve the ten years beyond his maximum term. See 
section 5 of this act. It is a wonder to me that such a 
law as this, giving such unheard-of power to four men, 
uot elected by the people, but holding their offices by 
appointment, could have been enacted, in view of our 
Constitution, and the whole theory of our State gov- 
ernment, and in the light and example of the history 
of the establishment and growth of constitutional 
liberty in this country. In this case the sentence of 
Cummings is good, under our previous decisions, for 
two years; at the end of that period he must be dis- 
charged. 


CHAMPLI, C. J., and McGRatH and Long, JJ., con- 
curred. 


GRANT, J. (dissenting). Upon the conviction for 
the crime of larceny, the respondent was sentenced by 
the court ‘* to be confined in the State house of correc- 
tion and reformatory, at hard labor, for a period of 
not less than two nor more than four years, from and 
including this date, in the discretion of the board of 
control of prisons of the State of Michigan.” In im- 
posing this sentence the court evidently intended a 
compliance with Act No. 228, Public Acts of 1889. I 
do not think this conforms to the statute. The sen- 
tence there provided is a general one, and does not 
confer upon the court the power to fix a minimum 
sentence. The only sentence provided in this act is 
that the convict be confined in one of the places men- 
tioned. He can then only be released before the expi- 
ration of the maximum term of confinement fixed by 
law by the board of control, unless pardoned by the 
governor. The sentence however is an absolute one 
for two years, is. therefore legal and must be sustained. 
While the constitutionality of this act is not neces- 
sarily involved, yet as it has been presented by coun- 
sel, and a speedy determination of the question seems 
to be required by public interests, we have concluded 
to dispose of it. Its constitutionality is challenged on 
two grounds: (1) Because it interferes with the par- 
doning power, which is alone possessed by the gover- 
nor, and (2) because it confers judicial powers upon 
the board of control, which by the Constitution are 
solely vested in the courts. Sentence under this act 
is not made compulsory, nor does it take away the dis- 
cretion lodged by the Constitution in the courts. It 
but gives to the courts the power to sentence under 
this act if, in their judicial discretion, they choose to 
do so. They may still impose a determinate sentence 
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under other statutes, in which cases the provisions of 
this act do not apply. Butif in their judgment, in 
view of the circumstances of the particular crime, and 
the character of the criminal, they deem it for the in- 
terests of the criminal as well as of society, they may 
impose sentence under this act. The constitutional 
power of the courts is neither abridged nor enlarged. 
The character and extent of the punishment are 
clearly within the exclusive control of the Legislature. 
If therefore the act is to be declared unconstitutional, 
it must be because it warrants an unconstitutional in- 
terference with the judgments of the courts. A care- 
ful examination therefore of the power conferred upon 
the board of control is necessary to a proper determi- 
nation of the question. We may pass without discus- 
sion theclaim that it interferes with the pardoning 
power of the governor. The act does not attempt to 
confer any power upon the board to pardon. ‘A par- 
don isan act of grace, proceeding from the power in- 
trusted with the execution of the law, which exempts 
the individual on whom it is bestowed from the pun- 
ishment the law inflicts for a crime he has committed.” 
U. S. v. Wilson, 7 Pet. 150. Section 6 expressly de- 
clares that nothing in the act shall be construed to im- 
pair the power to granta pardon or commutation in 
anycase. This act was copied from that enacted in 
Ohio in 1884, which was held constitutional by the Su- 
preme Court of that State. State v. Peters, 43 Ohio St. 
629. Other States have also adopted similar provisions. 
The object of this law is well stated in the opinion in 
the Ohio case, viz.: ‘‘It is evidently prompted bya 
desire to reform, as well as to punish; to make better 
those under sentence, as well as to protect society.” A 
similar law has been sustained by the Supreme Court 
of Massachusetts. Conlon’s Case, 148 Mass. 168. The 
only additional power conferred upon the board by 
this act is to allow prisoners sentenced under it to go 
upon parole outside the buildings and inclosures, re- 
maining while on parole in the legal custody and un- 
der the control of the board, subject at any time to be 
taken back within the inclosure of the prison. This is 
the power, ifany, which is judicial, and therefore un- 
constitutional. The term of his release depends upon 
the observance of the conditions of his parole. This 
is left with the board to determine, but I do not think 
this a judicial act. If the power exists to let a convict 
out on parole, upon such terms and conditions as the 
board shall establish and the convict agrees to, I 
think it competent to clothe the board with the power 
to determine when the parole is broken. The convict 
agrees to this as one of the terms of his parole. The 
power of the Legislature to interfere with and modify 
the sentence of prisoners by the courts has long been 
recognized in this and other States, and in so doing it 
has never been thought that the legislative authority 
was incroaching upon the judicial authority. The fol- 
lowing are illustrations from our own statutes: The 
Jaw requires the courts to sentence murderers of the 
first degree to solitary confinement at hard labor in the 
State prison for life. The law also confers upon in- 
spectors of the State prison the power to release such 
convicts from solitary confinement, to employ them 
as other convicts, and to allow them to correspond 
with their relatives and friends. For fourteen years 
the law ofthis State has provided that every prisoner, 
who shall have no infraction of the rules of the prison 
or laws of the State recorded against him, shall be en- 
titled to a deduction for each year of his sentence. 
The validity of this act has been recognized in man- 
damus proceedings brought to this court by a prisoner 
in the Jackson prison, and the board directed to allow 
the prisoner his good time. Jn re Walsh (Mich.), 49 N. 
W. Rep. 606. This deduction is two months each year 
for the first three years, and finally amounts to six 
months each year. How. St., § 9704. This record must 








be kept by the warden, and then the inspectors are re- 
quired to determine how much of the good time earned 
shall be forfeited for one or more violations of the 
prison rules. Is it not apparent that these two acts of 
the Legislature constitute as much of an interference 
with the judgments of the courts as does the act un- 
der consideration? The effect of both is to modify the 
sentence of the court. In both discretion is lodged 
with the prison managers. Yet the validity of the for- 
mer acts has never been questioned. The power vested 
in our prison managers is just as “‘ despotic ” in the one 
case asin the other. In fact all these laws are humane 
and their tendency is to reform criminals and protect 
society. Such laws should only be held unconstitu- 
tional when there is a clear infraction of the Constitu- 
tion. It is clearly the prerogative of the Legislature, 
under the Constitution, to fix all punishments for 
crime, and to provide fora minimum and maximum 
punishment. Itis only limited by the Constitution to 
the rule that they must not be cruel or unusual. The 
Legislature by this act has given the courts the power 
and discretion to sentence a dangerous criminal to 
prison for the maximum term, and conferred the 
power and discretion upon the board of control, whose 
duty it is to watch the conduct and character of the 
convict, to so modify that sentence as to give him tem- 
porary and conditional liberty. Iam unable to see in 
this any cruel or unusual punishment, or any usurpa- 
tion of orencroachment upon judicial powers as fixed 
by our Constitution. If the constitutional power ex- 
ists in the Legislature to provide for the absolute dis- 
charge of a prisoner before the expiration of his term 
of imprisonment, fixed by the court, it must follow 
that the right exists to provide for his conditional re- 
lease. No cunstitutional right of the prisoner is in- 
fringed, for his term of imprisonment may be thereby 
shortened, while society may be benefited by his refor- 
mation. The right to shorten terms of imprisonmen| 
was sustained by the Supreme Court of Massachusetts, 
Chief Justice Shaw being then upon the bench. 13 
Gray, 618. To declare this act unconstitutional would 
result in the abrogation of our most salutary laws, 
holding out wise inducements for the reformation of 
criminals. It would result in the discharge of many 
prisoners who have been sentenced under this act, the 
validity of which appears to have been generally rec- 
ognized by the circuit judges. It should be accord- 
ingly certified to the State house of correction and re- 
formatory at Ionia that the sentence of the court is 
valid for two years, subject to the deduction provided 
in Howard’s Statutes, section 9704. 


_——__—_____ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


EIGHT-HOUR LAW—LABOR IN STATE INSTITUTIONS 
—PENITENTIARY OFFICIALS. —The officers and em- 
ployees in the penitentiary are not embraced in the 
provisions of chapter 114, Session Laws of 1891, making 
it unlawful for laborers, workmen, mechanics or other 
persons, employed by the State of Kansas, to work 
more than eight hours aday. These officers and em- 
ployees are given annual salaries, the amount of each 
officer and employee is specifically stated, and the 
amounts have been appropriated by the Legislature 
without specific reference to the current rate of per 
diem wages in the locality where the work is to be per- 
formed. Then again the officers and employees men- 
tioned in said section 20, chapter 152, are paid annual 
salaries, and not per diem wages for each day. The 
words “laborers, workmen, mechanics or other per- 
sons,” in section 1, chapter 114, evidently do not em- 
brace any officer or employee for whom an annual sual- 
ary has been specifically named and appropriated by 
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the Legislature. Further, chapter 114 is a penal stat- 
ute, aud must therefore be strictly construed. It can- 
not be extended by construction. Unless it necessarily 
includes the officers or employees mentioned in section 
20, chapter 152, or some oue of them, it cannot apply to 
any officer or employee. We think it has no applica- 
tion to any officer or employee named therein. If the 
provisions of chapter 114 were applied by the defend- 
ants to the penitentiary, then the appropriations of 
1891 for that institution are wholly insufficient, and 
it is hardly possible that the Legislature intended to 
leave it in a crippled condition. It was urged upon 
the argument on behalf of the State that if chapter 
114 had no application to the officers or employees in 
the penitientiary, or in the charitable institutions of 
the State, that its provisions would scarcely have any 
operation. This is not correct, because if the statute 
is constitutional, it will apply to laborers, workmen, 
mechanics or other persons employed by or on behalf 
of the State, in many cases outside of the penitentiary 
and the charitable institutions, and also to many of 
the employees of counties, cities and townships of the 
State. Kans. Sup. Ct., Oct. 10, 1891. Stute, ex rel. 
Ives, Attorney-General, v. Martindale et al., Directors 
and Warden of Kansas State Penitentiary. Opinion 
by Horton, C. J. 


EXECUTION—EXEMPTION—* FLOUR.” —The Code of 
Civil Procedure (section 139¢), relative to property ex- 
empt from execution when owued bya householder, 
enumerates in subdivision 4 thereof “all necessary 
meat, fish, flour and vegetables actually provided for 
family use.” Held, that meal was exempt from seiz- 
ure under the word ‘‘flour.’’ Merwin, J., dissenting. 
Lashaway v. Tucker. Opinion by Hardin, P. J. — 
Hun, 6. 


OFFICE—WOMEN AS DEPUTY CLERKS.—The Constitu- 
tion of Michigan, article 10, section 3, provides that in 
each county there shall be chosen by the electors 
thereof acounty clerk. Howard's Statutes of Michi- 
gan, section 573, authorizes the county clerk to appoint 
one or more deputies, one of whom shall be designated 
in the appointment as the successor of the clerk in case 
of vacancy. Section 574 provides that in case of va- 
cancy in the office of clerk by death, the deputies shall 
severally perform the duty of clerk until the vacancy 
is filled. Held, that a woman might be appointed a 
deputy, she not being designated as the successor of 
the clerk, even if none but an elector could be chosen 
clerk. It will be noticed that in this appointment she 
is not designated as successor to the clerk. The rela- 
tor contends that under the provision of the Consti- 
tution, none but an elector can be chosen to the office 
of county clerk. In this I think he is correct, but its 
decision is not essential to the determination of the 
present case. He further contends as a necessary con- 
sequence that no one except an elector can be ap- 
pointed deputy, for the reason that such person may, 
by the statute and the appointment, become successor 
to the clerk until a vacancy can be filled. Miss Burr 
is not designated as his successor, and if she was, it 
does not follow that the successor, during the tempo- 
rary time in which a vacancy occurs, must be an elec- 
tor. The electors have the constitutional right to 
choose their county clerk, and no one could be ap- 
pointed for a full term to fill the position in an organ- 
ized county. But in case of vacancy, the law may 
provide that another person may be appointed to fill 
the position and discharge the duties of the office. 
This is essential for the transaction of the public busi- 
ness, and it is competent for the Legislature to provide 
that the county clerk may appoint his own successor 
until a vacancy can be filled in the manner provided 
bylaw. The office of county clerk is wholly minis- 





terial, and when the law provides that a ministerial 
officer may appoint a deputy, for whose acts he and his 
sureties are responsible, and does not limit or restrict 
him as to whom he appoints, he has authority to ap- 
point whomsoever he pleases. The person appointed 
acts for him, or in other words, he acts through his 
deputy. His choice is not confined to any race, sex, 
color or age. Moore v. Graves, 3 N. H. 408; Golding’s 
Petition, 57 id. 146; Jeffries v. Harrington (Col.), 17 
Pac. Rep. 505. Mich. Sup. Ct., Oct. 6, 1891. Wilson v. 
Genesee Circuit Judge. Opiuion by Champlin, C. J. 


PARTNERSHIP—SALE OF GOOD-WILL—RIGHT OF PUR- 
CHASER TO USE SELLER’S NAME.—G. & Co., a Paris 
firm, sold out to plaintiffs their business and good-will 
in New York, where they had a branch, and author- 
ized plaintiffs to style themselves **G. & Co., K. & Co., 
successors.’’ Held, that the successors of G. & Co. in 
Paris had the right to establish a branch in New York, 
and advertise as ‘‘G. & Co., B., V. & Co., successors,”’ 
though they could not hold themselves out as the suc- 
cessors of the business bought by plaintiffs. No im- 
portance is to be attached to the cession of the right to 
M. Knoedler to designate himself as the successor of 
Goupil & Co. He acquired his right by the purchase 
of the good-will, irrespective of the stipulation in the 
agreement givingit to him. The stipulation did not 
authorize him to use the naine of Goupil & Co. without 
the addition, and did not add tp his rights in the 
slightest degree. There is nothing in the agreement, 
in terms or by implication, indicating that Messrs. 
Goupil & Co. were not to be permitted to engage there- 
after in business at New York city; certainly nothing 
that they were not to do so at their option after the 
expiration of the six years during which they were to 
supply M. Knoedler with their productions. It is ele- 
mentary law that the saleof a business and its good- 
will does not imply a promise on the part of the vendor 
not to engage thereafter in a similar business; and the 
authorities agree, that in the absence of express or im- 
plied conditions in the contract of sale to the contrary 
the vendor is at liberty to set up a similar business in 
the same locality, and use his own name in carrying 
iton. The good-will of a business comprises those ad- 
vantages which may inure to the purchaser from hold- 
ing himself out to the public as succeeding to an enter- 
prise which has been identified in the past with the 
name and repute of his predecessor. Any conduct on 
tbe part of a vendor of a good-will calculated to im- 
pair the value of these advantages is a breach of the 
promise, implied in sales of every description, that the 
vendor will not disturb the vendee in the enjoyment 
of his purchase. This is the principle of the adjudica- 
tions in which it has been ruled that although the ven- 
dor may set up a rival business in the same locality, he 
will not be permitted to hold himself out as carrying 
on the establishment of which he has sold the good- 
will; that he may carry on asimilar business, but must 
not represent it to bethe same business. Churton v. 
Douglas, 1 Johns. Eng. Ch. 174; Hogg v. Kirby, 8 Ves. 
214; Cruttwell v. Lye, 17 id. 335; Hall’s Appeal, 60 
Penn. St. 458; Washburn v. Dosch, 68 Wis. 436. It 
was held in Labouchere v. Dawson, L. R., 13 Eq. 822, 
that the vendor, although at liberty to advertise that 
he is carrying on the new business, may not use any 
direct solicitation to a customer of the old business to 
induce him to transfer his patronage from it to the new. 
In Pearson v. Pearson, 51 L. T. (N. S.) 311, and Walker 
v. Mottram, 19 Ch. Div. 355, the doctrine of Labou- 
chere v. Dawson was questioned. See also Leggott v. 
Barrett, 15 Ch. Div. 308, and Cottrell v. Manufacturing 
Co., 54 Conn. 122. The defendants, equally with the 
plaintiffs, are entitled to designate themselves as the 
‘** successors ’’ of Goupil & Co.; but they cannot hold 
themselves out as successors to the business bought by 
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the plaintiffs. By advertising themselves as the suc- 
cessors of Goupil & Co., ‘‘of Paris,” they escape the 
imputation of any purpose to confuse the identity of 
their business with that of the plaintiffs. Inasmuch as 
over thirty years, the life of a generation, have elapsed 
since the plaintiffs acquired the good-will of the New 
York branch of the business of Goupil & Co., it is 
hardly possible that they are in danger of losing any 
of the patronage incident to that good-will. They 
cannot complain if they lose some of the patronage 
which may have been attracted by the repute enjoyed 
in the meantime by the Paris firm, and of which they 
may have been to some extent the beneficiaries. The de- 
fendants have a better right to this patronage than the 
plaintiffs have. The suit seemsto have been brought 
upon the theory that the plaintiffs acquired the exclu- 
sive right to use the name of Goupil & Co. as a trade 
designation inthis country. The plaintiffs have no 
such right. The case is not one wherethe vendor of a 
business has covenanted not to use his name in a simi- 
lar business in the same locality, nor is it even one 
where the vendor has authorized a purchaser to 
use his name at agiven place as part of the good-will 
purchased; but it is one where the vendors authorized 
the vendee to use their name in conjunction with his 
by such a term of description as to denote that he had 
succeeded to their former business at New York city 
and its good-will. U.S. Cir. Ct.,S. D. N. Y., Sept. 23, 
1891. Knoedler v. Boussod. Opinion by Wallace, J. 
47 Fed. Rep. 465. 


WASTE—BY TENANT IN COMMON—MINING.—The ex- 
traction of ore from a mine, and the cutting of 
timber on the claim to be used in the operation, by 
a tenant in common, is not waste. It may be urged, 
that at between lessor and lessee for years, their con- 
tract contemplates the extraction of mineral, and in 
case of a life-estate, the grantor ordonor must intend 
that his grantee or donee shall receive some benefit 
from his estate. But is it not also true, from the very 
nature of mining property in this State, valuable only 
because of the mineral it is supposed to contain, that 
each of the co-tenants may use it in the only way it 
can beused? The co-tenants out of possession may at 
any time enter into an equal enjoyment of their pos- 
session; their neglect to do so may be regarded as an 
assent to the sole occupation of the other. Thisis but 
another application of the principle announced in Pico 
v. Columbet, 12 Cal. 414. True, the co-tenant will not 
be held to assent to the commission of waste by the 
sole occupant, but the question returns, what acts 
done by him are waste? It cannot be doubted that 
on the part of a mere trespasser it is a wrong in the 
nature of waste to remove any ore froma mine. The 
cases cited by appellants fully sustain this proposition- 
But it is not a just inference that, as between tenants 
in common, theruleisthe same. Section 732 of the 
Code of Civil Procedure does not relate to trespasses 
committed by those who have no interest in the prop- 
erty; nor does it define ‘‘ waste,’’ or declare what acts 
committed by a guardian, tenant for life or years, or 
joint tenant, or tenant in common, as the case may be, 
shall be waste. For the appropriate meaning of the 
word, as applicable to acts done by these several classes 
of persons, we are relegated to the principles of the 
common law, and to various considerations of policy 
arising out of different conditions which the common 
law recognizes and approves. The word “ waste” is 
not an arbitrary term, to be applied inflexibly without 
regard to the quantity or quality of the estate, the na- 
ture and species of the property, or the relation to it 
of the person charged to have committed the wrong. 
As was said by Roane, J., in Findlay v. Smith, 6 Munf. 
134: ‘In considering what is waste in this country, it 
is to be remarked that the common law by which it is 
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regulated adopts itself in this, as in other cases, to the 
varied situations and circumstances of the country. 
* * * Thelaw on this subject must be applied with 
reasonable regard to circumstances.’ In the mining 
regions of this State, where title to alode can be ac- 
quired from a United States government only after 
work of certain value has been done upon it, can it be 
that if one of several locators or owners shall assume 
the sole risk of developing the mine, he shall become 
liable to those who have taken no chance of possible 
loss, not only for an accounting as to net profits—sup- 
posing him to be fortunate enough to secure any—but 
also as a tort-feasor, for three times the value of the 
whole, or for a proportionate share of the ore taken 
out? The theory of plaintiffs is that defendant could 
not extract ore from the mine without committing 
waste, because such extraction is a destruction of the 
very substance of the estate—an irreparable injury to 
theinheritance. In view of the character of the prop- 
erty, and of plaintiffs’ implied assent to its svle occu- 
pation by defendant for mining purposes, we regard 
the right of the latter to the proceeds of its operations 
as partaking of the nature of a usufruct; the appro- 
priation of the net returns as a legitimate participa- 
tion of the profits; and its acts of mining as not im- 
pairing or consuming the estate toany greater extent 
than must be presumed to have been intended to be 
allowable by each of the parties in interest. Murray 
v. Haverty, 70 Ill. 320, supposing it to have been cor- 
rectly decided, does not eutirely sustain the view of 
counsel for appellants. That decision was based upon 
a statute which authorized a tenant to bring trespass 
or trover agains this co-tenant who should * take away, 
destroy, lessen in value or otherwise injure ’’ the com- 
mon property. The section of our Code does not de- 
clare that aco-tenant who ‘shall take away,’’ etc., 
shall be guilty of waste. The question waste or no 
waste is left to the courts. Besides, in Murray v. 
Haverty, the court had already decided the case by 
holding certain evidence as to ‘icense inadmissible un- 
der the defendant’s plea. Counsel quote from Free- 
man on Co-Tenancy: ‘In all cases where a co-tenant 
practically destroys the estate, or some part thereof, 
trespass may be sustained by the injured co-tenant.” 
Section 302. But this isto be taken with other por- 
tions of the same work where, the distinction is 
pointed out between an appropriation of the proceeds, 
rents, profits or income, and the destruction of the es- 
tate itself. See also Wat. Tresp. 947. The tenant in 
common ofa mine may occupy it for the purpose con- 
templated by all, even though a portion of the soil or 
ore be removed. Each tenant has the right to use the 
mine, and as was intimated by the Supreme Court of 
Pennsylvania, so long as an estate is used according to 
its nature, “it is no valid objection that the use is con- 
sumption, and it is no fault of the tenant that it is not 
more endurable.’’ Irwin v. Cuvode, 24 Penn. St. 162. 
The taking of ore from the mine is rather the use than 
the destruction of the estate within the meaning of the 
general rule. The results of the tenant’s labor and 
capital are in the nature of proceeds or profits, the par- 
tial exhaustion being but the incidental consequence 
of the use. It isnot necessary to examine in detail the 
many cases cited by appellants, as in none are the 
facts like those of the case at bar. Weshall refer to a 
few of them. Delaney v. Root, 99 Mass. 546, was an 
action of trover for the conversion of personal prop- 
erty. Stetson v. Day, 51 Me. 434, simply decides that 
under a statute of Maine a tenant for life, who neg- 
lected to pay taxes assessed upon the estate during his 
tenancy, and thereby subjected the estate toa sale, 
was liable to an action by the reversioner, either of 
waste, or of case in the nature of waste. Maddox v. 
Goddard, 15 Me. 219, and Symonds v. Harris, 51 id. 14, 
were actions of trespass quare clausum for the destruc- 








THE ALBANY LAW JOURNAL. 


19 














tion of a mill, and for the disseverance and removal of 
machinery from a mill; Blanchard v. Baker, 8 Me. 253, 
trespass on the case for a similar injury to common 
property; McDonald v. Trafton, 15 id. 225, has no 
bearing upon any question involved in the case before 
us; and Hubbard v. Hubbard, id. 198, was a statutory 
action of trespass ‘‘for strip and waste’’ of timber. 
As to the destruction of trees charged in the com- 
plaint herein, it has been expressly decided in Califor- 
nia, that in the enjoyment of his legal rights in the 
common property, each co-tenant may cut timber and 
use and dispose of it, at least to an extent correspond- 
ing to his share of the estate. Hihn v. Peck, 18 Cal. 
640. In the case before us there is neither averment 
nor finding that defendant has cut or consumed more 
than its sbare. Besides, the use of the trees was 
merely incidental to the mining operations of defend- 
ant. In Pennsylvania it is held that the cutting of 
timber, tobe used in a mine by the tenant for life, 
whose mining is not waste, is not itself waste. Neel 
v. Neel, 19 Penn. St. 328. Nowhere is it held to be 
waste for a tenant in common ofafarm to cut wood 
necessary to the use of the farm. It was indeed held 
in New York by the Supreme Court that the cutting 
down of timber trees by one of several co-tenants upon 
land whose principal value consisted of the growing 
timber, was waste, for which the other co-tenants 
could recover damages under a clause of the Revised 
Statutes of that State. Elwell v. Burnside, 44 Barb. 
447. But aside from the rule to the contrary laid down 
in Hihn v. Peck, 18 Cal. 640, plaintiffs have no aver- 
ment that the quicksilver mine is ‘principally valu- 
able’’ because of the trees growing from its surface. 
And here it may be added, applying the rule of Hihn 
v. Peck, it would seem each tenant in common of a 
mine is at least entitled to take out his share of the 
ore. That neither of the tenants can ‘look into the 
ground’? may be a reason why a court of equity 
should order an account to be taken, but ought not to 
operate a prohibition upon the working of the mine by 
anybody. Sup. Ct. Cal., Aug. 31, 1883. McCord v. 
Oakland Quicksilver Mining Co. Opinion by McKin- 
stry, J. 


WATER AND WATER-COURSES—RIPARIAN RIGHTS— 
OBSTRUCTING NAVIGABLE STREAM — WHARVES AND 
BooMS.—Riparian owners cannot, though they own 
both sides of a navigable stream, construct booms en- 
tirely across the stream, since such booms would ob- 
struct navigation. The right of a riparian owner to 
construct booms, wharves and piers does not permit 
him to obstruct navigation by such structures. The 
extent of the structures that he may maintain depends 
on the width and other characteristics of the stream. 
The Legislature may indeed, upon public considera- 
tions, authorize such an exercise of the private right 
across the river as will not materially obstruct naviga- 
tion. But without legislative permission the exercise 
of the private right entirely across the stream is for- 
bidden by the statute. It was suggested in the former 
opinion in this case that the riparian right of construct- 
ing a boom was presumably limited by the thread of the 
stream. That is probably correct. It was amere inti- 
mation however, and it was unfortunately made, if it 
led the appellants to believe-—as the order proposed by 
them may suggest—that the right always extends to 
the thread of the stream. It has already been shown 
that it cannot so extend to the obstruction of navi- 
gation. The appellants seem to apprehend that the 
language of this court in Diedrich v. Railway Co., and 
on the former appeal in this case, as well as in the sec- 
ond clause of the order from which this appeal is 
taken, renders the riparian right nominal and useless. 
It is claimed by the learned counsel that the measure 
of riparian right is restricted to water not navigable, 








and is unavailing ‘because it cannot reach the point 
where it would become useful. It is not believed that 
the language of the Federal Supreme Court in Dutton v. 
Strong or Atlee v. Packet Co., or of this court in Died- 
rich v. Railway Co., or on the former appeal in this 
case, is properly subject to such hypercriticism. The 
right sustained in all these cases is a practical right, 
“in aid of navigation, through the water far enough to 
reach actualiy navigable water’’ (Diedrich v. Railway 
Co.) ‘to aid in floating logs.” Boom Co. v. Reilly. 
These terms do not imply—the whole tenor of the 
opinions repels—the construction that wharves, piers, 
booms, and the like, in aid of navigation, must be con- 
structed withia such limits as to make them inopera- 
tive. A pier upon Lake Michigan, to aid navigation, 
must go into water deep enough to be accessible to 
vessels navigating the lake. A boom on a logging 
stream, to aid such navigation, must go into water 
deep enough to be accessible to floating logs; must be 
so constructed as to reveive and discharge floating logs. 
In either case, to reach navigable water reasonably im- 
plies reaching it with effect to accomplish the purpose, 
the word often signifying some penetration of the 
thing reached. One is not understood to stop outside 
the limits of a place when he is said to reach it. He is 
understood to enter it as faras may be necessary for 
his purpose. The right in question necessarily implies 
some intrusion into navigable water, at peril of ob- 
structing navigation. Atlee v. Packet Co. This in- 
trusion is expressly permitted to aid navigation, and 
expressly prohibited to obstruct navigation. Itis im- 
possible to give a general rule limiting its extent. That 
will always depend upon the conditions under which 
the right is exercised; the extent and uses of the nav- 
igable water; the nature and object of the structure 
itself. A structure in aid of navigation which would 
be a reasonable intrusion into the waters of Lake 
Michigan would probably be an obstruction of naviga- 
tion in any navigable river within the State. A log- 
ging boom which would be a reasonable intrusion into 
the waters of the Mississippi would probably be an ob- 
struction of navigation in most or all of the logging 
streams within the State. The width of a river may 
justify a liberal exercise of the right of intrusion, or 
may exclude it altogether. Its extent is purely a rela- 
tive question. And there are no facts in this record to 
warrant any opinion of the extent to which the appel- 
lants may exercise the right in this case, without im- 
pairing the public use. If within these conditions the 
appellants can construct a useful boom, they may. If 
not, their defect of right is in the condition of the river 
and its relation to their property, and not in the law. 
Sup. Ct. Wis., Jan. Term, 1879. Stevens Boom Co. v. 
Reilly. Opinion by Ryan, C. J. 


—_—_—____ 


NOTES. 


NE of our prize suburban cities has been smiling over 

a neighborly controversy which culminated the 
other day in an unexpected bon-mot. It seems that a 
gentleman, who having paid the State debt of several 
years in prison for certain defalcations over which he 
had no control, took up his residence, on being dis- 
charged, in one of these delightful towns. Across the 
way an honest blacksmith plied his skill, and early and 
late the fires of his furnace sent forth flame and smoke. 
The odors of burning hoofs and sometimes flesh were 
not agreeable in the nostrils of the ex-convict, and it 
was not long before he lodged a complaint xgainst the 
practices of his industrious neighbor. The placksmith 
fought back, and finally the town authorities came to 
the rescue by calling a meeting, at which both men 
were allowed to plead their own cause. But the whole 
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matter ended in a laugh when the aforesaid Vulcan 
rose to his feet, and pointing a huge finger at his cap- 
tious neighbor, cried out: ‘See here! you forge your 
side of the street and let me forge mine! ’—Boston 
Herald. 


There are two reflections suggested by incidents con- 
nected with the case of Russell v. Russell. One is with 
regard to the practice of publication by the daily jour- 
nals of the speech and evidence on one side of a case, 
involving grave imputations on character, without 
waiting for the speech and evidence on the other side. 
In Russell v. Russell the evidence of the petitioner and 
the opening speech of her counsel were of course pub- 
lished in hot haste and in great detail by the daily 
journals, and were sucked in with the greatest relish 
by that “greater jury ’’ which tries cases outside the 
courts of justice. That jury, with its usual acuteness 
and rapidity oi judgment, had made up its great mind 
before even the petitioner’s case had been closed, with 
the result that the respondent, the successful party to 
the suit as he turned out to be, was surrounded by an 
angry mob as he left the court after the adjourment 
on the second day of the trial and was assailed with 
opprobrious epithets before he had had a chance of 
placing his version of the pitiful story before his cen- 
sors. Moreover the report of the evidence in the daily 
papers showed the usual lack of discrimination as to 
what was material and what was not; the usual num- 
ber of erroneous versions of what was said in the wit- 
ness box were followed by the usual number of cor- 
rections in subsequent issues, and the usual num- 
ber of angry letters from persons who (rightly or 
wrongly) believed themselves to have been injured by 
the reports. As tothis last characteristic of certain 
journals, we had not long ago a letter from a valued 
correspondent drawing our attentlon to the fact that 
in a single issue of a certain newspaper there were re- 
ports of two cases, in one of which a charge of swind- 
ling, made in the open speech of counsel, was fully set 
out in the report, although the charge was subse- 
quently withdrawn, such withdrawal being strongly 
supported by the judge, while in the other case all the 
sensational points in the defendants’ witnesses’ evi- 
dence were fully reported, although the judge found 
that there was no evidence against the plaintiff. Can 
no means be discovered of putting a stop to practices 
like these, which may result in the gravest injury to 
character.—London Law Times. 


—_—___ eo — — 
THE THIRD LESSON. 


ACH member of the special class receives letters 

regularly from Professor Moran, the author of 

this course. These letters are found to be encourag- 

ing and helpful in various ways. Those who have not 

already become members would do well to join at once. 
Information furnished on application. 

If you meet with any difficulty, or if you do not find 
short-hand clear and easy at the start, do not for that 
reason throw down your pen. You can afford to be 
patient. Do not be overly anxious about the next les- 
son. It will come soon enough. Meanwhile, learn this 
one still better. Study, write, read, practice; work 
away. The oftener you copy thecharacters the better 
you will understand the principles. Obstacles melt 
away before an earnest worker. Leaveno lesson until 
you are certain that you have mastered it, and can say 
“yes” to these questions: Do you understand the 
principle? Can you write it in the required time? 
Can you read it afterward? Have you written it as it 
was read to you? 

Introduction cards will be issued with this lesson to 
all members of the special class. 





Vowels are written at the beginning, middle and end 
of the stems, in what are called the first, second and 
third places. The sound of adot or dash depends on 
the place it occupies. A third place vowel, occurring 
between two stems, is put by the second, as ow, in 
cowed, line9. There arelikewise three cousonant po- 
sitions: Ist, above; 2d, wpon; 3d, through, or beneath, 
the line. 

The circles should be made small as possible, and 
always be placed on either the upper or right-hand side 
of thestem. If s begins a word, it is pronounced first, 
although a vowel may be at the left of it. See side, 
line 6. Many of the commonest words are’ expressed 
by abbreviations, called word-signs. See lines 11 and 12. 
These should be copied a great many times, and com- 
mitted well to memory. 

First —Copy Plate 3 ten times. 
rect. 

Second -— Write lines 3 to 10 as the words are read to 
you from the Key. Carefully compare your writing 
with the Plate, correct and continue writing until mis- 
takes cease to be found. 

Third — Practice on word-signs until you can write 
the list easily, forward or backward, as it is read to you. 
Practice on the Plate until you can write it in four 
minutes. 


Compare and cor- 


KEY TO PLATE 38. 

3 Bee tea key gee eke peak peep deep. 4 Joy toy coy 
Boyd bough chow out outch. 5 Days goes pays pose 
chose gaze buysjoys. 6 Side seat soap seige sage soak 
sake sate. 7 Spice space seed sakes skies spokes spikes 
DeSoto. 8 Dow stow cows base chase scow beak cope. 
9 Beach cheek keep keyed cowed gouge coke bestow. 
10 Cages betakes beseech beseige beside decide outside 
decays. 11 Word-Signs—Common come give to- 
gether which advantage is hisas has. 12 [high how 
the a all two (or too) already before ought who. Trans- 
late lines 13, 14 and 15. 
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CURRENT TOPICS. 


HE Court of Appeals of this State, by a vote of 
four Democrats to one Democrat and two Re- 
publicans, have held that some twelve hundred 
voters at the late election, in Onondaga county, 
must lose their votes, and the Senate thus be trans- 
ferred from Republican to Democratie control, be- 
cause the county clerk sent out the official ballots 
indorsed with a wrong number of the election dis- 
trict. We regret the decision. We also regret that 
the court could not have had its attention called to 
the recent decision of the Supreme Court of Mis- 
souri, that under the new Australian ballot law of 
that State the reception by election judges of votes 
at two polling places in a precinct instead of one, as 
prescribed by the law, did not invalidate the re- 
turns, The court says: 


*“ Undoubtedly some irregularities in the conduct of 
elections are of so grave a nature as to invalidate the 
whole return of the precinct at which they occur, as 
for example the omission of registratiou (Zeiler v. 
Chapman [1874], 54 Mo. 502), or of statutory notice. 
MePike v. Pen [1872], 51 id. 63. In determining which 
aureof that kind, the courts aim merely to give full ef- 
fect to the intent of the law-makers in that regard, 
aided by established rules of interpretation. If the 
law itself declares the specified irregularity to be fatal, 
the courts will follow that command, irrespective of 
their views as to the importance of the requirement. 
Ledbetter v. Hall (1876), 62 Mo. 422. In the absence of 
such declaration the judiciary endeavor, as best they 
may, to discern whether the deviation from the pre- 
scribed forms of law had or had not such a vital bear- 
ing on the proceedings as probably prevented a free 
and full expression of the popular will. If it had, the 
irregularity is deemed fatal; otherwise it is not. It 
has been sometimes said, in this connection, that cer- 
tain provisions of election laws are mandatory and 
others directory. These terms may perhaps be con- 
venient to distinguish one class of irregularities from 
the other. But strictly speaking all provisions of such 
laws are mandatory, in the sense that they impose the 
duty of obedience on those who come within their 
terms. Butit does not therefore follow that every 
slight departure therefrom should taint the whole 
election. Judges justly consider the main purpose of 
such laws, namely, the obtaining of a fair election and 
an honest return, as paramount in importance to the 
minor requirements which prescribe the formal steps 
to reach that end, and in order not to defeat the gen- 
eral design, are frequently led to ignore such innocent 
irregularities of election officers as are free from fraud 
and have not interfered with a full and fair expression 
of the voters’ choice.” 


We are glad that the court did not hold that vot- 
ers in Dutchess county were disfranchised by the 
accidental sticking up of the printer’s ‘* quads” on 
the ballots, and we regret that the State canvassers 
did not follow the court’s direction in respect to 
that canvass. It is unfortunate that honest vot- 
ers of any party should lose their votes by reason of 
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mere typographical accidents or clerical errors 
which were innocent of fraud, even on the part of 
the perpetrators, and which deprived no man of a 
vote on the other side. 


It is interesting to read the comments of the law 
journals about the decision in the Maybrick insurance 
casein England. The American Law Review states the 
case thus: ‘‘ The facts were that James Maybrick in- 
sured his life for the benefit of his wife. He after- 
ward died, and subsequently his wife was indicted, 
tried and convicted of murdering him. Prior to 
her trial she assigned her interest under the policy 
to one of the plaintiffs. The assignee of the policy, 
joining with the executors of the deceased, sued 
the company to recover the amount due under the 
policy. It was held that they were not entitled to 
recover.” The Review evidently considers the case 
well decided. The Review, speaking of the similar 
case of Riggs v. Palmer, 115 N. Y. 506, says: ‘*The 
fact that two judges dissented upon such a question 
affords a striking illustration of the fact that lawyers, 
in their technical methods of reasoning, often leave 
conscience out of view entirely; and that there is 
no new question, however obvious to the ordinary 
mind, however absurd, or however monstrous, upon 
which well-trained lawyers cannot take sides,” 
The London Law Times says: ‘‘ Substantial justice 
has been done in the case between the executor of 
the late Mr, Maybrick and the insurance companies, 
The guilty wife is to receive no benefit from the 
policy moneys, which however the insurance com- 
panies are to pay. They are to go into the estate 
of the late assured free from the trust in favor of 
the wife. We congratulate the Court of Appeal 
upon a most equitable solution of a somewhat diffi- 
cult problem.” The London Law Journal says: 


‘The Court of Appeal has reversed the judgment of 
the High Court in the Maybrick Insurance Case, but it 
has yet to be seen whether the House of Lords will not 
in its turn reverse the judgment of the Court of Ap- 
peal. In commenting on the judgment of the High 
Court we expressed the opinion that it was substan- 
tially correct, but suggested that those entitled to a re- 
versiouary interest in the policy might claim the in- 
surance money on the death of the convict. The Court 
of Appeal appears to have thought that the convict 
might be deemed to be dead already, and that the in- 
surance money might be handed over at once to the 
executors of Mr. Maybrick for the benefit of his estate, 
the effect of which judgment we presume to be that 
the executors would hold the insurance money for the 
immediate benefit of those to whom the reversionary 
interest in it was bequeathed. And this appears to be 
just. For why should an insurance company be ex- 
cused from paying insurance money, to secure which 
premiums have been paid to it, on the ground that one 
of two successive titles have turned out to be bad?” 


We suspect that the Review on the one hand, and 
the Times and Journal on the other, are speaking of 
different decisions of the case, for the Court of Ap- 
peal, as we understand, have reversed the decision 
below, and while denying the right of the plaintiffs 
to recover for Mrs. Maybrick, have affirmed her 
right to recover for the estate. We understand also 
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that the executors were the sole plaintiffs. The 
master of the rolls is reported to have said: 

“This unhappy woman by her crime had rendered 
the trust, so far as she was concerned, incapable of 
being performed. Therefore it was to be treated as if 
she were gone and out of the way. Mrs. Maybrick 
having forfeited her rights, the executors must deal 
with the money as part of the estate. If there were 
creditors it must go in favor of the creditors; if there 
was any thing left, and there were any children, it 
must goin favor of the children. To deprive them 
would be to commit a foul injustice, and that would 
not be a rule of law.” 

And Lord Justice Fry is reported to have said: 
**It would be contrary to public policy that the 
money should go to a murderess, but in this case 
the contract was wholly with James Maybrick, and 
the trust which was created in favor of Florence 
Maybrick was destroyed, and a trust was created 
in favor of the deceased’s children or of his estate. 
His lordship’s opinion was that public policy re- 
quired that a criminal should not benefit by a con- 
tract, but that the crime should not be allowed to 
interfere with the rights of third parties. There- 
fore, though the executors could not recover for 
Florence Maybrick they could for the estate of the 
deceased.” 


The English judges, or some of them, have strenu- 
ously objected to stenographic reports of trials. 
Unlike ‘*‘ Rogue Riderhood,” they do not wish to 
be ‘*took down,” and we do not much blame them. 
But Mr. Justice Denman, it seems, goes further and 
objects to being sketched by barristers. According 
to report,in a recent trial, he stood up excitedly and 
loudly protested against any one taking sketches 
in court, and said, “I won’t have it. I will have 
any one turned out of court who takes such lib- 
erties with me;” and when Sir Charles Russell 
said he did not think any one was taking a sketch 
of his lordship, his lordship responded, ‘‘I know 
somebody is sketching me, and I won’t have it. 
Besides they are sketching the witnesses and it 
disturbs them.’”” We should not blame the judge 
for objecting to such villainous portraits as disfigure 
some of our principal daily newspapers, but why 
should he object to an artisticexhibit? Many of our 
judges would pay money for such an advertisement. 
This scene occurred while Mrs. Sanders, a dress- 
maker, was on the stand—not the lady of that name, 
who appeared on the trial of Bardell v. Pickwick, 
we understand. Now we do not believe that any 
dressmaker would or could reasonably object to 
such a portraiture. How can a court take judicial 
notice that a particular witness objects to being 
sketched? We think the judge should at least poll 
the witness on the subject. 


The Indian Jurist, remarking on the observations 
of our correspondent in respect to the English and 
Massachusetts practice of compelling witnesses to 
stand, says that it does not regard the practice as 
‘* silly;” thinks it may compel attention on the part 


. 





of the witness, and asks if counsel are not com- 
pelled to stand while examining witnesses in this 
country. We should hardly characterize the prac- 
tice as ‘‘ silly,” but we regard it as cruel in many 
cases, as for example when the witness is a woman, 
or when the witness is literally on the stand for sev- 
eral days. As for the matter of attention it might 
as well be applied to the jury, if there is any force 
in that claim. But we should think an aching body 
would be apt rather to distract than to concentrate 
the attention. And as for counsel, they take turns 
in standing, and both or all together only stand as 
long as the witness alone is forced to stand. Coun- 
sel formerly did not stand in this State, but the 
present rule was adopted on the theory that it 
would compel brevity because of the fatigue, This 
reason cannot apply to the witness, and there is no 
good reason for subjecting him to fatigue or dis- 
comfort. 


The State Commission in Lunacy, consisting of Dr. 
Carlos F. MacDonald and Messrs. Goodwin Brown 
and Henry A. Reeves, have recently ordered that 
all persons committed to insane asylums shall be in- 
formed vy the receiving medical officer, at the time 
of admission, of the character of the institution and 
cause of detention. Also that no voluntary patient 
shall be admitted to any such asylum *‘ whose mind 
is so impaired as to render him incapable of form- 
ing a rational judgment as to the disposition of his 
person or whose will is so weak as to render him in- 
capable of resisting undue influence, nor unless an 
application for admission is made in the form pre- 
scribed by the commission.” These are very wise 
precautions, and are consistently in line with many 
reforms which the commission have made in the 
administration of these matters. 


The London Law Journal says: ‘‘It is said that 
the Lord Chancellor does not intend in future to 
appoint men over seventy years of age to the office 
of County Court Judge. This is satisfactory as far 
as it goes, but we could wish that the limit had been 
fixed at sixty, as that appears to us to be quite a 
maximum age for a man to commence a judicial 
career.” This latter is a quite reasonable view, as 
it seems to Americans. Some judges are fit for their 
judicial duties after seventy, but not many, and 
none unless they begun judicial work a good deal 
younger. 


The Animal Kingdom in Court has not furnished us 
with a text in a long time until just now. In Craig 
v. Webster, Nebraska Supreme Court, November 
25, 1891, the court held that there had been a suffi- 
cient compliance with a contract to exterminate the 
prairie dogs on a certain tract of land to warrant a 
recovery by the plaintiff. The contract was to break 
up a certain ‘‘dog town,” inhabited by about seven 
thousand dog citizens. The plaintiff contracted to 
‘*kill, destroy, exterminate and banish” the dogs. 
If he really did all that, it would seem that he must 
have put all the dogs out of the way. 
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NOTES OF CASES, 





N Hill v. Bain, Supreme Court of Rhode Island, 
June 26, 1885, it was held that where a person 
injured by collision with teams left on a highway 
sues the persons so leaving them, and a verdict is 
found for defendants, the judgment rendered on 
the verdict can be pleaded in bar by the town in an 
action against it for the same injuries. The court 
said: ‘‘Undoubtedly the rule, as generally laid 
down, is that judgments avail as estoppels only for 
or against parties and privies; but nevertheless the 
courts allow themselves a good deal of latitude in 
applying the rule, observing the spirit of it rather 
than the letter. Thus it has been held that a judg- 
ment in favor of a deputy sheriff, in an action 
against him for official misfeasance or default, is 
available by way of estoppel in an action against 
the sheriff for the same misfeasance or default. 
King v. Chase, 15 N. H. 9. So it has been held that 
a judgment in favor of a master in an action against 
him for the act of his servant, rendered in a trial of 
the case on its merits, isa bar to a suit against the 
servant for the same act. Zmery v. Fowler, 39 Me. 
326. So it has been held that a judgment on the 
ground of payment against one of two joint and sev- 
eral makers of a promissory note is a bar to recovery 
against the other, whether as between the makers 
the other signed as principal or surety. Spencer v. 
Dearth, 43 Vt. 98. In Bates v. Stanton, 1 Duer, 79, 
88, the plaintiff, claiming to be the owner of cer- 
tain goods, delivered them to the defendant by way 
of bailment. The defendant afterward surrendered 
them to the true owner, taking from him an indem- 
nity bond. Thereupon the plaintiff sued him in 
trover for their conversion, and it was held that a 
judgment recovered by the true owner, in an action 
against the plaintiff involving the right to the 
goods, was conclusive against the plaintiff in his 
action against the defendant, inasmuch as the par- 
ties, though nominally different, were virtually the 
same on account of the interest which the true. 
owner had in the defense of the later action by 
reason of the indemnity bond which he had given 
to the defendant of record. In Atkinson v. White, 
60 Me. 396, the owner of a lot of logs mortgaged 
them to A. and then sold them to B. A. afterward 
sold a portion of them to C., warranting their title. 
B. sued C. in trover for a conversion of the logs 
bought by him, and recovered judgment, C. setting 
up his title under A. Ina later suit by C. against 
A., involving the same title, it was held that the 
judgment recovered by B. was a bar to recovery. 
See also Durham v. Giles, 52 Me. 206, and Freer v. 
Stotenbur, 2 Abb. Dec. 189. In these cases the de- 
fendants were permitted to avail themselves by way 
of estoppel of judgments to which they were neither 
parties nor privies. The ground on which this was 
permitted seems to have been that the defendants, 
though not parties to the judgments, were so con- 
nected in interest or liability with the parties that 
the judgments when recovered could be regarded 
as virtually recovered for them, for the purposes of 








estoppel, as well as by and for the parties of record. 
The Supreme Court of Maine, in Atkinson v. White, 
supra, express an inclination to go even further, and 
to hold broadly that ‘when a party has once tried a 
question in one suit he shall not, without regard to 
mutual estoppel, again try the same question, in- 
volving the same testimony, in another suit.’ We 
think, on the authority of these cases, it is compe- 
tent for the defendant town to set up, by way of 
estoppel in the case at bar, the judgment recovered 
by the Budlongs. Certainly, if the town had noti- 
fied the Budlongs of the pendency of this action, 
and the Budlongs had, in consequence of the notice, 
assumed the defense, it would be competent for 
them, on the authority of these cases, to plead the 
former judgment in bar; for they would then be 
the real defendants, though defending in the name 
of the town, and ought not to be required to try 
over a question which they have already tried, with 
the result of a final judgment against the plaintiff 
in their favor. But the Budlongs, if they assumed 
the defense, would have to make it in the name of 
the town, and we see no good reason why the town 
should not be permitted to make, without calling 
upon them, any defense which they could make, if 
called upon, in the name of the town.” 


In English v. Progress Electric Light & Motor Co., 
Supreme Court of Alabama, November 5, 1891, a 
suit to enjoin defendant from maintaining a nui- 
sance by operating an electric light plant adjoining 
complainant’s dwelling-house, the evidence showed 
that the plant was of great public utility, and the 
machinery of the best quality; that the officers and 
agents were skillful; and that the annoyances from 
smoke, soot, noise and vibrations had been materi- 
ally lessened during defendant’s ownership, one 
witness testifying that they were not one-hundredth 
part as great as formerly. The evidence in regard 
to the vibrations of the house, caused by the engine, 
was conflicting; and one witness testified that they 
were not greater than those usually caused by a 
passing dray. Held, that the evidence did not prove 
more annoyance than is usually incident to a resi- 
dence in a city, or such annoyances as could not 
be prevented by labor and money, for which there 
was redress at law. The court said: ‘‘It is difficult, 
if not impracticable, to formulate a rule accurately 
defining the acts or facts which will constitute a 
nuisance under any and all circumstances. We 
shall not make the attempt. Asa general proposi- 
tion, it may be said that any establishment erected 
on the premises of one, though for the purposes 
of trade or business, lawful in itself, which, from 
the situation, the inherent qualities of the business, 
or the manner in which it is conducted, directly 
causes substantial injury to the property of another, 
or produces material annoyance and inconvenience 
to the occupants of adjacent dwellings, rendering 
them physically uncomfortable, is a nuisance. In 
applying this principle, it has been repeatedly held 
that smoke, offensive odors, noise or vibrations, 
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when of such degree or extent as to materially inter- 
fere with the ordinary comfort of human existence, 
will constitute a nuisance. Rouse v. Martin, 75 Ala. 
510. This principle has been applied to various kinds 
of factories and industries located in a city, including 
gas-works, and the production of light by the oper- 
ation of a steam-engine and dynamos, Cleveland v. 
Gas-Light Co., 20 N. J. Eq. 201; Yocum v. Lotel 
St. George Co., 18 Abb. N.C. 340. * * * The 
real and important question is, does the manner in 
which defendant operates the plant, since the altera- 
tions and improvements were made, interfere with 
the comfortable use and enjoyment of their residence 
by complainants to such extent as to create a nui- 
sance, which, when the locality and the circum- 
stances are considered, it becomes the duty of the 
court to enjoin? * * * The evidence further 
shows that by a comparatively small expense com- 
plainants could avoid the inconveniences and an- 
noyances arising from the vibratory motions. When 
such is the case, a perpetual injunction will not be 
granted, full compensation being obtainable at law. 
Rosser v. Randolph, 7 Port. (Ala.) 288. * * * 
Kingsbury v. Flowers, 65 Ala. 479. * * * We 
do not think the evidence shows that the locality 
in which the plant was situated is so exclusively 
devoted to industrial enterprises, or business pur- 
poses, or so remote, as to afford defendant immunity 
on this account. The dwellings of complainants 


and others in the vicinity were erected long before 


the plant was established. However, a person can- 
not expect to possess in a city, the peace, quiet, en- 
joyment and freedom from annoyances of the coun- 
try, and must submit to the ordinarily incidental 
annoyances of living in acity, It has been aptly 
said: ‘A person who resides in a large city must 
not expect to be surrounded by the stillness that 
prevails in rural districts. He must necessarily 
hear some of the noise, and occasionally feel slight 
vibrations, produced by the movements and labor 
of its people, and by the hum of its mechanical in- 
dustries. The aid of a court may be invoked to 
keep annoying sounds within reasonable limits. 
Every noise however is not a nuisance; nor when 
produced in the exercise of lawful occupation should 
the strong arm of a chancellor be extended to 
suppress it. MeCaffrey’s Appeal, 105 Penn. St. 
253; Coffin Co. v. Warren, 78 Ky. 400. Whether 


or not the transcendent power of the court should | 


be exercised under such circumstances must be de- 
termined in view of the relative rights of the par- 
ties and the public welfare. Gilbert v. Showerman, 
23 Mich. 448. Unquestionably the electric plant 
is of great public utility, and its abatement by in- 
junction would entail heavy loss upon its owners, 
and according to the testimony increased cost of 
light to the citizens of Mobile. The machinery is 
of the best quality employed for electrical purposes. 
Its officers and agents are shown to be skillful, and 
acting in good faith. Efforts have been made with 
considerable success, and are still being made, to 
prevent injury and annoyance to the occupants of 
adjoining dwellings. One of the chimneys is eighty 





feet high and the other seventy, forty or fifty feet 
higher than the roof of complainants’ residence, 
and sufficiently high to discharge the smoke in the 
air, so as not to incommode complainants unless in 
abnormal conditions of the atmosphere, which occur 
only occasionally. Though the locality in which 
the plant is situated may not be of such nature as 
to defeat its abatement, if its operations cause sub- 
stantial injury to neighboring dwellings or material 
annoyance to the occupants, yet when, by the ap- 
plication of scientific appliances, or by the expendi- 
ture of a reasonable amount of labor and money, 
the evils can be obviated or diminished, so as to 
amount to no more than are ordinarily incident to a 
city life, the rights of the parties will be preserved, 
the infliction of heavy loss prevented, and the pub- 
lic interest subserved by withholding equitable in- 
terference, and leaving the complaining party to 
pursue the legal remedy. By the settled rule in this 
State a case must be proved which establishes the 
necessity of a preventive remedy—a case within 
that class of cases of irreparable or continuous in- 
jury which can be adequately redressed only by in- 
junction. And in all cases where the right is 
doubtful, and the exercise of the power would in- 
terfere with industries promotive of public utility, 
it becomes the duty of the court to abstain from 
interfering. In such cases the proof should be clear 
and convincing, and the power ‘should be cau- 
tiously and sparingly exercised.’ Ray v. Lynes, 10 
Ala. 63; Rouse v. Martin, supra. A careful exami- 
nation and review of the mass of evidence forces the 
conclusion that complainants have failed to estab- 
lish clearly and convincingly a case of imperative 
necessity. The evidence leaves the mind in doubt 
whether complainants have suffered, since the alter- 
ations and improvements were made, any substantial 
injury or material discomfort, more than is usually 
incident to a residence in a city, or which could not 
be prevented by the application of labor or money, 
that may be adequately redressed at law.” 


In Bonnard v. Perryman, Court of Appeal, 65 L. 
T. Rep. (N. 8.) 506, after holding that the High 
Court of Justice has jurisdiction, in an action of 
libel against the publisher of a newspaper, to grant 
an interlocutory injunction at any stage of the cause 
restraining the defendant from publishing the libel, 
held, as expressed in the following language of 
Lord Coleridge, C. J.: ‘‘ But it is obvious that the 
subject-matter of an action for defamation is so spe- 
cial as to require exceptional caution in exercising 
the jurisdiction to interfere by injunction before 
the trial of an action to prevent an anticipated 
wrong. The right of free speech is one which it is 
for the public interest that individuals should pos- 
sess, and, indeed, that they should exercise without 
impediment, so long as no wrongful act is done; 
and unless an alleged libel is untrue, there 1s no 
wrong committed; but, on the contrary, often a 
very wholesome act is performed in the publication 
and repetition of an alleged libel, Until it is clear 
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that an alleged libel is untrue, it is not clear that 
any right at all has been infringed; and the import- 
ance of leaving free speech unfettered is a strong 
reason in cases of libel for dealing most cautiously 
and warily with the granting of interim injunctions. 
We entirely approve of, and desire to adopt as our 
own, the language of Lord Esher, M. R., in Coulson 
v. Coulson: ‘To justify the court in granting an in- 
terim injunction, it must come to a decision upon 
the question of libel or not. Therefore the juris- 
diction was of a delicate nature. It ought only to 
be exercised in the clearest cases, where any jury 
would say that the matter complained of was libel- 
lous, and where, if the jury did not so find, the 
court would set aside the verdict as unreasonable.’ 
In the particular case before us, indeed, the libel- 
lous character of the publication is beyond dispute; 
but the effect of it upon the defendant can be finally 
disposed of only by a jury, and we cannot feel sure 
that the defense of justification is one which, on the 
facts which may be before them, the -jury may find 
to be wholly unfounded; nor can we tell what may 
be the damages recoverable. Moreover, the decis- 
ion at the hearing may turn upon the question of 
the general character of the plaintiff; and this is a 
point which can rarely be investigated satisfactorily 
upon affidavit before the trial—on which further 
it is not desirable that the court should express an 
opinion before the trial. Otherwise, an injunction 
might be granted before the trial in a case in which 


at the trial nothing but nominal damages, if so 
much, could be obtained. Upon the whole we 
think, with great deference to North, J., that it is 
wiser in this case, as it generally and in all but ex- 
ceptional cases must be, to abstain from interference 
until the trial and determination of the plea of jus- 
tification,” 


——_———_>—__—_———_ 


CONSTITUTIONAL LAW—TAKING PROP- 
ERTY FOR PUBLIC USE—FISH CULTURE. 


MASSACHUSETTS SUPREME JUDICIAL COURT, NO- 
VEMBER Il, 1891. 


TURNER v. NYE. 

The Statutes of Massachusetts of 1889, chapter 383, which 
provides tha, land in Barnstable county may be flowed 
for the purpose of fish culture, is not unconstitutional as 
authorizing the taking of private property for a use not 
public. 


A. M. Goodspeed, for appellant. 
C. A. Prince and J. M. Hail, for appellees. 


Morton, J. The plaintiff does not rely upon the 
fact that the dam was partially constructed by the de- 
fendant before the passage of chapter 383, Statutes of 
1889. The plaintiff could not avail himself of that fact 
in this suit. If the dam is maintainable under that 
statute, the plaintiff would not be entitled to its 
abatement, although it was partly erected without 
right (Ware v. Canal Co., 3 De G. & J. 212), and if he 
is entitled to damages for the technical violation of 
his rights, his remedy is at law. Washburn v. Miller, 
117 Mass. 376. Nor does he rely upon the point sug- 
gested by the defendant, that the operation of the act 
is confined, as it clearly may be, to Barnstable county. 





Cooley Const. Lim. (3d ed.) *890. The plaintiff claims 
that the statute of 1889, chapter 383, under which the 
court found that the dam was completed and is main-+ 
tained by the defendant, is unconstitutional, because 
‘1) it purports to authorize the taking of private prop- 
erty for a use which is not public in its nature, and (2) 
if the statute is constitutional the defendant has not 
brought himself within it. But in regard to the first 
point we think the plaintiff misapprehends the consti- 
tutional provision which applies to the act in question. 
The statute was not an exercise on the part of the Leg- 
islature of the right of eminent domain, but was en- 
acted under the provision which gives it power to 
* make, ordain and establish all manner of wholesome 
and reasonable orders, laws, statutes and ordinances, 
* * * go as the same be not repugnant or contrary 
to this Constitution, as they shall judge to be for the 
good and welfare of this Commonwealth, and for the 
government and ordering thereof and of the subjects 
of the same.’ Const. Mass., pt. 2, chap. 1, art. 4. It 
is upon this provision that the Mill Acts have been 
placed finally in this State after what appear at times 
to have been somewhat conflicting views. Talbot v. 
Hudson, 16 Gray, 417; Mill Corp. v. Newman, 12 Pick. 
467; Murdock v. Stickney, 8 Cush. 113; Hazen v. Essex 
Co., 12 id. 475; Lowell v. Boston, 111 Mass. 454. It may 
be doubted whether as new legislation they could be 
sustained asin exercise of the right of eminent do- 
main. Murdock v. Stickney, Lowell v. Boston, ubi su- 
pra; Cooley Const. Lim. (3d ed.) 5384; Jordan 7. Wood- 
ward, 40 Me. 317. Upon this provision also stand the 
‘Cranberry Act,” so called (St. 1866, chap. 206), the act 
in regard to draining meadows, swamps, marshes, 
beaches and lowlands, with its authority to commis- 
sioners to open the flood-gates of a mill, or erect a tem- 
porary dam on the lands of another person, and to as- 
sess the damages upon the proprietors (Pub. St., chap. 
189); the act in regard to proprietors of wharves, gen- 
eral fields and lands lying in common, with the con- 
trol which it givestoacertain proportion in number 
and interest over the property of the rest (Pub. St., 
chap. 111), and the act in regard to partition, by which 
one co-tenant may be compelled to take money in- 
stead of land, or to give up fora time the occupation 
and enjoyment to another. Pub. St., chap. 178. The 
Mill Act and these and other like statutes, of which 
various illustrations might be given (Wurts v. Hoag- 
land, 114 U. S. 606), rest upon the principle that prop- 
erty may be so situated or of such a character that the 
absolute right of the individual owner to a certain ex- 
tent must yield to or be modified by corresponding 
rights on the part of other owners, or by what is 
deemed on the whole to be for the public welfare. See 
Com. v. Alger, 7 Cush. 53; Denham v. Commissioners, 
108 Mass. 202; Com. v. Tewksbury, 11 Mete. (Mass.) 55. 
The provision above quoted does not authorize the 
Legislature to take property from one person and give 
it to another, nor to take private property for public 
uses without compensation, nor to wantonly interfere 
with private rights. These are always to be carefully 
guarded and protected. But of necessity cases will 
arise where there will or may be a conflict of interests 
in the use or disposition of property, and questions 
may and will come up affecting the public welfare in 
regard to the use which shall or shall not be permitted 
of certain property. It is for the Legislature in such 
instances, under the power thus conferred upon 1t, and 
with due regard to private rights, to enact the neoces- 
sary laws. It is for the public good that swamps and 
waste lands should be reclaimed and made productive. 
It is also for the public good that streams should be 
used to operate mills, to raise cranberries and to culti- 
vate useful fishes. If private rights appear co some 
extent to be invaded, that is inseparable from the na- 
ture of the use authorized, without which the streams 
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could not be advantageously or profitably used, and 
compensation is provided for any injury that may be 
done. The character of the property and the resulting 
general good are deemed sufficient to justify the action 
of the Legislature. It is doubtful however whether 
any property of the plaintiff is taken, or any of his 
rights are invaded. 

The statute in question authorizes the erection and 
maintenance of a dum across any stream for the pur- 
pose of creating or raising a pond for the culture of 
useful fishes. It is to be erected ‘‘ upon the terms and 
conditions and subject to the regulations contained in 
chapter 190 of the Public Statutes, so far as the same 
are properly applicable in such cases.’’ The chapter 
referred to is what is known as the “ Mill Act.’’ Un- 
der that it has been held that the right to erect and 
maintain a dam to raise water for working a mill does 
not give to the mill-owner any right to the land 
flowed, or take away any right from the land-owner. 
The latter may embank his land, and thus stop any 
flowage of it, or if he chooses he may collect of the 
mill-owner damages in gross or annually for the flow- 
age. Untilthe land-owner manifests his election to 
claim damages he cannot be compelled by the mill- 
owner to submit his land to be flowed, and until then 
the only right which the mill-owner has as between 
himself and the land-owner is to maintain his dam 
without liability to the land-owner for damages in an 
action atlaw. While the land-owner may protect his 
land from flowage, he cannot of course wantonly in- 
terfere with the right which the statute gives to the 
mill-owner to maintain his dam. Williams v. Nelson, 
23 Pick. 141; Murdock v. Stickney, supra; Storm v. 
Manchaug Co., 13 Allen, 10; Lowell v. Boston, supra; 
Paine v. Woods, 108 Mass. 163; Head v. Manuf. Co., 
113 U. 8.9. There would seem to be nothing in the 
purpose for which the right is given to erect and main- 
tuin a dam to create a pond for the culture of useful 
fishes that should give tothe party erecting or main- 
taining such a dam any greater rights over the lands 
flowed by it than a mill-owner would have over lands 
flowed by the dam maintained by him. Without any 
thing more we should be slow to infer from a power to 
maintain a dam to create a pond for the culture of use- 
ful fishes any greater rights over lands flowed than 
from a power to maintain adam to raise water for 
workinga mill. It appears from the facts found in 
the present case that the defendant’s dam flows about 
sixty acres, all of which, with the exception of about 
three-fourths of an acre, belonging to the plaintiff, is 
owned by the defendant. It is also found that the 
land of the plaintiff was of small market value for any 
other use to which it could be applied, and that there 
is “‘much land in Barnstable county similarly situ- 
ated, having small market value for any purpose to 
which it can be applied by its separate owners, which 
would be enhanced in value if it were shown by suc- 
cessful experiment that such land could be profitably 
used for the cultivation of useful fishes under the pow- 
ers conferred by” the act in question. In view of these 
facts, and for the reasons above stated, we think that 
the claim of tbe plaintiff that the act is unconstitu- 
tional cannot be maintained. We come to this conclu- 
sion the more readily because a contrary result would 
oblige us we fear to hold, if the question were directly 
presented to us, that the Cranberry Act, under which 
a large and profitable industry has grown up, was also 
unconstitutional. Although several cases under that 
act have been before this court, no doubt as to its con- 
stitutionality seems to have been suggested. Bearse 
v. Perry, 117 Mass. 211; Hinekley v. Nickerson, id. 213; 
Blackwell v. Phinney, 126 id. 458; Howes v. Grush, 131 
id. 207. 

The plaintiff further contends that if the act is con- 
stitutional the defendant has not brought himself 








within its scope, because it does not appear that any 
direct or positive benefit will be derived by the public 
from the defendant’s acts, and because the dam has 
been erected and will be maintained by him wholly for 
his own personal pleasure, profit and advantage. But 
the court has found that “the dam was built and is 
maintained for the purpose of raising and creating a 
pond for the culture of useful fishes, and that the pond 
raised by said dam is well stocked with trout.’’ This 
finding brings the case within the exact words of the 
statute. It is not necessary that it should also appear 
that the object of the defendant was to benefit the 
public. The Legislature deemed the culture of useful 
fishes for any purpose beneficial, and passed this stat- 
ute, as itdid the Mill Act, for the purpose of enabling 
a lessee or owner of lands or flats to raise a dam across 
a stream so as to engage in that occupation and use the 
stream without the liability to constant lawsuits from 
persons whose lands might be flowed. No doubt the 
defendant's object is his own personal pleasure, profit 
and advantage. But if the enterprise is successful the 
public will be benefited by the introduction and build- 
ing up of a new and profitable industry, and lands now 
of little value and not available for any other use will 
be made valuable. We think this contention must 
also be overruled. The result is that in the opinion of 
a majority of the court the decree appealed from must 
be affirmed 


Fiexp, C. J., dissenting, said among other things: 
“The purpose of the statute is not public. Cultivat- 
ing fish for one’s private use no more concerns the pub- 
lic than cultivating corn or other articles of food. The 
taking for such a purpose of the land of another by 
overflowing it cannot be justified as an exercise of the 
right of eminent domain. Notwithstanding what has 
been said in some of our decisions, overflowing a per- 
son’s land without his consent is a taking of property, 
while the overflow continues, and is a tort, which 
would be enjoined unless the statutes authorized it. 
The Mill Acts were originally sustained on the ground 
that the erection of water mills was for the public 
benefit, and this was strictly true of grist and saw- 
mills, if the public had the right to have their grain 
ground and their logs sawed at the mills. The acts 
however extended to mills of all kinds, in most of 
which the interests of the public were less direct. Still 
the erection of water mills, when water was the only 
available source of power, was always of public con- 
cern sufficient to justify the damming of streams, if 
compensation were paid to the persons whose lands 
were overflowed. Mill acts were in force long before 
the adoption of the Constitution, and it could not 
properly be held that it was the intention of that in- 
strument to render them void. But the damming of 
the waters of a running stream, so that the lands of 
the upper proprietors are overflowed, is something 
more than the reasonable use of the water, which 
every proprietor is entitled to make, as it runs through 
his land, without paying any compensation to the up- 
per or lower proprietors. It has never been supposed 
that the Mill Acts would be sustained if they con- 
tained no provision for compensation to the persons 
whose lands were flowed. As was said in Jsele v. Bank, 
135 Mass. 142-144: ‘‘ The right to flow water back upon 
the land of another is not the less an easement be- 
cause such other may lawfully wall or dike against it. 
Such right on his part diminishes the extent of the 
easement, but does not alter its character.” Kenison 
v. Arlington, 144 Mass. 456. The statute cannot be sus- 
tained on the ground that it authorizes the improve- 
ment of property of different owners for the common 
benefit of the owners, or for the public benefit, or on 
the grouud that it authorizes the improvement of 
property which otherwise would be practically useless. 
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lt is not confined to useless or swampy lands, or to 
lands of any particular description. The constitution- 
ality of the statute must be determined by its mean- 
ing, and not by the special facts of the present case. It 
is possible under the statute that any owner or lessee 
of lands or flats situated in Barnstable county, for the 
purpose of making a fish pond for his own private use 
and pleasure, may overflow the greater part of the ara- 
ble land in the county with the buildings upon it. 


—_——_>—__——. 


CONSTITUTIONAL LAW—RIGHT TO CON- 
TRACT. 


MASSACHUSETTS SUPREME JUDICIAL COURT, DE- 
CEMBER 2, 1891. 


COMMONWEALTH V. PERRY. 

The statute of Massachusetts of 1891, chapter 125, section 1, 
which provides that ‘“‘noemployer shall impose a fine 
upon or withhold the wages or any part of the wages of 
an employee engaged at weaving, for imperfections that 
may arise during the process of weaving,’ violates the 
Constitution of Massachusetts, article 1, which declares 
the inalienable right “of acquiring, possessing and pro- 
tecting property,”’ since this includes the right to make 
reasonable contracts. 


A. E. Pillsbury, Attorney-General, for the Common- 
wealth. 


A. J. Bartholomew, for defendant. 


KNOWLTON, J. This is an indictment under the 
statute of 1891, chapter 125, the first section of which is 
as follows: ‘No employer shall impose a fine upon or 
withhold the wages or any part of the wages of an em- 
ployee engaged at weaving, for imperfections that may 
arise during the process of weaving.” Section 2 pro- 
vides a punishment for a violation of the provisions of 
the statute by the imposition of a fine of not exceed- 
ing $100 for the first offense and not exceeding $300 for 
the second or any subsequent offense. The act recog- 
nizes the fact that imperfections may arise in weaving 
cloth, and it is evident that a common cause of such 
imperfections may be the negligence or want of skill 
of the weaver. When an employer has contracted 
with his employee for the exercise of skill and care in 
tending looms, it forbids the withholding of any part 
of the contract-price for non-performance of the con- 
tract, and seeks to compel the payment of the same 
price for work which in quality falls far short of the 
requirements of the contract as for that which is prop- 
erly done. It does not purport to preclude the em- 
ployer from bringing a suit for damages against the 
employee for a breach of the contract, but he must pay 
in the first instance the wages to which the employee 
would have been entitled if he had done such work as 
the contract called for. It is obvious that a suit for 
damages against an employee for failure to do good 
work would be in most cases of no practical value to 
the employer, and a theoretical remedy of this sort 
does not justify a requirement that a party to such a 
contract shall pay the consideration for performance 
of it when it has not been performed. The defend- 
ant contends that the statute is unconstitutional, and 
it becomes necessary to consider the question thus 
presented. 

The employer is forbidden either to impose a fine or 
to withhold the wages or any part of them. If the act 
went no further than to forbid the imposition of a fine 
by an employer for imperfect work, it might be sus- 
tained as within the legislative power conferred by the 
Constitution of this Commonwealth, in chapter 1, sec- 
tion 1, article 4, which authorizes the General Court 
“to make, ordain and establish all manner of whole- 
some and reasonable orders, laws, statutes and ordi- 
nances, directions and instructions, either with pen- 





alties or without, so as the same be not repugnant or 
contrary to this Constitution, as they shall judge to be 
for the good and welfare of this Commonwealth, and 
for the government and ordering thereof, and of the 
subjects of the same.”’ It might well be held that if 
the Legislature should determine it to be for the best 
interest of the people that a certain class of employees 
should not be permitted to subject themselves to an 
arbitrary imposition of a fine or penalty by their em- 
ployer, it might passalaw to that effect. But when 
the attempt is to compel payment under a contract of 
the price for good work where only inferior work is 
done, a different question is presented. There are cer- 
tain fundamental rights of every citizen which are 
recognized in the organic law of all our free American 
States. A statute which violates any of these rights 
is unconstitutional and void, even though the enact- 
ment of it is not expressly forbidden. Article 1 of the 
Declaration of Rights of the Constitution of Massachu- 
setts enumerates, among the natural, inalienable 
rights of men, the right “ of acquiring, possessing and 
protecting property.’’ Article 1, section 10 of the Con- 
stitution of the United States provides, among other 
things, that no State shall pass “any law impairing 
the obligation of contracts.” The right to acquire, 
possess and protect property includes the right to 
make reasonable contracts, which shall be under the 
protection of the law. The manufacture of cloth is 
an important industry, essential to the welfare of the 
community. There is no reason why men should not 
be permitted to engage in it. Indeed the statute be- 
fore us recognizes it as a legitimate business into which 
anybody may freely enter. The right to employ 
weavers, and to make proper contracts with them, is 
therefore protected by our Constitution, and a statute 
which forbids the making of such contracts, or at- 
tempts to nullify them or impair the obligation of 
them, violates fundamental principles of right which 
are expressly recognized in our Constitution. If the 
statute is held to permit a manufacturer to hire weav- 
ers and agree to pay thema certain price per yard for 
weaving cloth with proper skill and care, it renders 
the contract of no effect when it requires him under a 
penalty to pay the contract-price if the employee does 
his work negligently and fails to perform his contract. 
For it is an essential element of such a contract that 
full payment is tu be made only when the contract is 
performed. If it be held to forbid the making of such 
contracts, and to permit the hiring of weavers only 
upon terms that prompt payment shall be made of the 
price for good work, however badly their work may 
be done, and that the remedy of the employer for their 
derelictions shall be only by suits against them for 
damages, it isan interference with the right to make 
reasonable and proper contracts in conducting a legiti- 
mate business, which the Constitution guarantees to 
every one when it declares that he has a ‘‘ natural, in- 
alienable right” of ‘“‘ acquiring, possessing and pro- 
tecting property.’’ Whichever interpretation be given 
to this part of the act, we are of opinion that it is un- 
constitutional, and inasmueh as the instructions of 
the judge permitted the jury to find the defendant 
guilty on the second count, a new trial must be 
granted. 

We do not deem it important to consider the other 
exceptions taken by the defendant, further than tu say 
that we are of opinion that the motion to quash was 
rightly overruled. For the cases supporting the view 
we have taken, and for a further discussion of the 
principles involved in the decision, see Godcharles v. 
Wigeman, 113 Penn. St. 431; State v. Goodwill (W.Va.), 
10S. E. Rep. 285; Jn re Jacobs, 98 N. Y. 98; People v. 
Mara, 99 id. 377; People v. Gillson, 109, id. 389; Millett 
v. People, 117 Itl. 294. 

Exceptions sustained. 
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Houmes, J. (dissenting). I have the misfortune to 
differ from my brethren. I have submitted my views 
to them at length, and considering the importance of 
the question feel bound to make public a brief state- 
ment, notwithstanding the respect and deference I feel 
for the judgment of those from whom I differ. 

In the first place, if the statute is unconstitutional 
as construed by the majority, 1 think it should be 
construed more narrowly and literally, so as to save it. 

Taking it literally, it is not infringed, and there is no 
withholding of wages when the employer only prom- 
ises to pay a reasonable price for imperfect work, or a 
price less than the price paid for perfect work, and 
does pay that price in fact. 

But I agree that the act should be construed more 
broadly, and should be taken to prohibit palpable 
evasions, because Iam of opinion that, even so con- 
strued, it is constitutional, so far as any argument goes 
which I have heard. 

The prohibition if any must be found in the words 
of the Constitution, either expressed or implied, upon 
a fair and historical construction. What words of the 
United States or State Constitutions are relied on? 

The statute cannot be said to impair the obligation 
of contracts made after it went into effect. Water Co. 
v. Easton, 121 U. 8S. 388, 391. So far as has been pointed 
out to me, I do not see that it interferes with the right 
of acquiring, possessing and protecting property any 
more than the laws against usury or gaming. In truth 
Ido not think that that clause of the Bill of Rights 
has any application. It might be urged perhaps that 
the power to make reasonable laws impliedly prohibits 
the making of unreasonable ones, and that this law is 
unreasonable. [f I assume that this construction of 
the Constitution is correct, and that, speaking as a po- 
litical economist, I should agree in condemning the 
law, still I should not be willing or think myself au- 
thorized to overturn legislation on that ground, unless 
I thought that an honest difference of opinion was im- 
possible or pretty nearly so. 

If the statute does no more than to abolish contracts 
for a quuntum meruit, and recoupment for a defective 
quality not amounting to a failure of consideration, I 
suppose that it only put an end to what are, relatively 
speaking, innovations in the common law, and I know 
of nothing to hinder it. But Ido not confine myself 
to technical considerations. 

I suppose that this act was passed because the opera- 
tives or some of them thought that they often were 
cheated out of a part of their wages under a false pre- 
tense that the work done by them was imperfect, and 
persuaded the Legislature that their view was true. 

If their view was true I cannot doubt that the Legis- 
lature could deprive the employers of an honest tool 
which they were using for a dishonest purpose, and I 
cannot pronounce the legislation void, as based on a 
false assumption, since I know nothing about the mat- 
ter oue way or the other. 

The statute, however construed, leaves the employ- 
ers their remedy for imperfect work by action. 

The objection that this remedy is practically worth- 
less is, 1 apprehend, no less true, although for differ- 
ent reasons, if the workman's wages should be detained 
unjustly. 

My opinion seems to me to be favored by Hancock 
v. Yaden, 121 Ind, 366; Slaughter-house Cases, 16 Wall. 
36, 80, 81. 


CHAMPERTY. 
OREGON SUPREME COURT, NOV. 17, 1801. 


BROWN vV. BIGNE. 


A bona fide agreement by a third person to supply funds to 
carry on a suit, and receive therefor a portion of the 














proceeds of such suit, is not valid either on the grounds 
of champerty, as now understood, nor because opposed 
to public policy. 


HIS is a suit to specifically enforce a written con. 
tract entered into be: ween plaintiffand defendant 
Bignein April, 1887. The facts are these: In April, 
1881, one Pierre Manciet died in the city of Portland, 
largely indebted, but possessed of a large estate, con 
sisting chiefly of real property, the legal title of which 
stood in his name, but of which Bigne claimed a one. 
half interest as a partner of Manciet. By his will he 
appointed his widow and Bigne executors thereof. 
They undertook the management of the estate, but 
shortly thereafter the widow died leaving Bigne sole 
executor. He continued to act as such executor for 
five or six years, but no attempt was made to adjust 
his alleged partnership interest until February, 1887, 
when he presented to the County Court for allowance 
aclaim against the estate for $27,373.02, for money al- 
leged to have been overdrawn by Manciet, and also a 
claim to be the owner of an undivided one-half of all 
the property mentioned in the inventory, except cer- 
tain furniture belonging to the widow. The Manciet 
heirs contested this claim, claiming that he was not 
and never had been, a partner of their ancestor, and 
was not entitled to any interest whatever in the es- 
tate. In this state of affairs Bigne, being heavily in- 
debted and without means, except his interest in the 
partnership estate, sought the assistance of plaintiff to 
enable him to prosecute his claims, and if possible rea- 
lize something from the partnership estate. After 
considerable negotiation the contract in suit was 
finally entered into, whereby in consideration of the 
sum of $6,000 to be advanced by plaintiff as might be 
required to carry on the litigation with the Manciet 
heirs, and establish Bigne’s interest in the estate, 
Bigne sold, assigned and transferred to the plaintiff an 
undivided one-half interest in and to all his right, title 
and interest in the property, real, personal or mixed, 
as fully and particularly set forth and described in the 
inventory of the estate, and also an undivided half of 
any claim he might be able to establish against the es- 
tate of Manciet. After this contract was made Bigne’s 
claim was vigorously litigated, finally resulting in a 
decree of this court establishing his right as a partner 
to one-half of certain real estate in and near Portland, 
and his claim against the private estate of Manciet for 
$9,530.87, and against the partnership estate for 
$7,890.81. The individual and partnership estates then 
proceeded rapidly to a final settlement, and the real 
estate having appreciated largely in value, and exceed- 
ing greatly the partnership debts, Bigne sought to re- 
pudiate his agreement, and hence this suit. The de- 
fendants Bigne and Clossett, who are appellants here, 
claim as a defense that the agreement sued on is cham- 
pertous and void. 


James Gleason, for appellants. 
Thomas N. Strong, for respondent. 


BEAN, J. The only question in this case is whether 
the contract between plaintiff and Bigne is champer- 
tous and void. The solution of this question depends 
upon how far the ancient doctrine of champerty and 
muintenance is to be recognized in this State. It is 
conceded at the outset that the contract in suit was 
honestly and fairly made, and that Brown acted in 
entire good faith inthe matter. No advantage was 
sought or taken of Bigne. He was fully informed as 
to the extent, amount and value of the property 
claimed by him, and it was at his earnest solicitation 
that Brown made the contract. When he was without 
means or credit to prosecute his claims, and sore 
pressed by the Manciet heirs, who sought to exclude 
him from his share in the estate, he applied to Brown 
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for aid in the struggle, who thereupon in good faith 
entered into the contract, and advanced the money to 
enable him to prosecute his claim, upon no other se- 
curity for its repayment than the assignment of a one- 
half interest in the property in litigation. Under 
these circumstances the defense of Bigue may be con- 
sidered any thing but meritorious. Under the ancient 
doctrine of champerty, the contract in suit is clearly 
void, for that offense was defined to be a bargain with 
a plaintiff or defendant to divide the land or other 
matter in suit between them, if they prevailed, where- 
upon the champertor was to carry on the suit at his 
own expense. 4 Bl. Com. 135. Some of the authori- 
ties omit from their definition the statement that the 
champertor is to carry on the suit at his own expense, 
and confine it simply to an agreement to aid a suit and 
then divide the thing recovered. 1 Hawk. P. C., chap. 
84, § 1; Co. Litt. 368b. The doctrine of champerty and 
maintenance, the gist of which is the same, differing 
only in the mode of compensation, arose from causes 
peculiar to the state of society in which it was estab- 
lished. The most potent reason for their suppression 
was an apprehension that justice itself would be en- 
dangered by these practices. The doctrine was estab- 
lished ‘‘to repress the practices of many who, when 
they thought they had title or right to any land, for 
the furtherance of their pretended right, conveyed 
their interest, or some part thereof, to great persons, 
and with their countenance did oppress the possessors. 
The power of great men, to whom rights of action 
were transferred in order to obtain support and favor 
in suits brought to assert these rights, the confedera- 
cies which were thus formed, and the oppression which 
followed from the influence of great men in such cases 
are themes of complaint in the early books of the Eing- 
lish law.” Slywright v. Pages, 1 Leon. 167. Blackstone 
speaks of these offenses as perverting the process of 
the law into an engine of oppression. 4 Bl. Com. 135. 
So great was the evil of rich and powerful barons buy- 
ing up claims, and by means of their exalted and in- 
fluential positions overawing the courts, and thus se- 
curing unjust and unmerited judgments, and oppress- 
ing those against whom their auger was directed, that 
it became necessary, in au early day in England, to en- 
act statutes to prevent such practices, and to invoke 
in all its rigor the doctrine against champerty and 
maintenance. The common-law rule prohibiting the 
assignment of choses in action, and the sale and trans- 
fer of land held adversely, was a branch of this same 
doctrine, and arose from the same causes. Lord Coke 
says: ‘‘ Nothing in action, entry or re-entry can be 
granted over, for so under color thereof pretended ti- 
tles might be granted to great men, whereby right 
might be trodden down and the weak oppressed.” 
And Buller, J., in Master v. Miller, 4 T. R. 320, says: 
“Tt islaid down in our old books that, for avoiding 
maintenance, a chose in action cannot be assigned.” 
But he adds: ‘ The good sense of that rule seems to 
me very questionable, and in early as wellas modern 
times it has been so explained away that it remains at 
most only an objection to the form of the action.” 
Under the circumstances above indicated, to allow 
rich and powerful persons to buy up claims, or to as- 
sist in the litigation with money to enable the plaintiff 
or defendant to prosecute or defend his cause of ac- 
tion or defense, was undoubtedly dangerous to the 
liberty of the subject, and sound public policy forbade 
it. With the advance of time came the change of cir- 
cumstances, and in modern times, since England has 
enjoyed a pure and firm administration of justice, 
even in that country the rigor of the common law 
against champerty and maintenance has been very 
much softened, so that now not only the assignability 
of choses in action is generally recognized in that 
country, but it is said there is no rule of law which 





prohibits the purchase of the subject-matter of a pend- 
ing lawsuit, although accompanied with an agreement 
to indemnify the vendor against costs and expenses. 
Knight v. Bowyer, 2 De G. & J. 421. Nor is a contract 
to support a pending litigation, in consideration of 
having astipulated part of the money or thing recov- 
ered, per se void, as against public policy. Coondoo v. 
Mookerjee, L. R., 2 App. Cas. 186. In this country, 
where no aristocracy or privileged class elevated above 
the mass of the people has ever existed, and the ad- 
ministration of justice has been alike impartial to all, 
without regard to rank or station, the reason for the 
ancient doctrine of champerty and maintenance does 
not exist, and hence has not found favor in the United 
States. Roberts v. Cooper, 20 How. 467; Thallhimer v. 
Brinckerhoff, 3 Cow. 643. In some of the States the 
whole doctrine is regarded as entirely obsolete. 
Mathewson v. Fitch, 22 Cal. 86; Bentinck v. Franklin, 
38 Tex. 458. But the doctrine, in a more or less modi- 
fied form, is generally recognized in a great majority 
of the States of the Union, and contracts which come 
within the mischief to be guarded against in the ad- 
ministration of justice are held to come within the 
rule. Lathrop v. Bank, 9 Mete. (Mass.) 489; Gilbert v. 
Holmes, 64 Ill. 548; Barker v. Barker, 14 Wis. 142; 
Lafferty v. Jelley, 22 Ind. 471; Holloway v. Lowe, 7 
Port. (Ala.) 488; Weakly v. Hall, 13 Ohio, 167; Backus 
v. Byron, 4 Mich. 535; note to Thallhimer v. Brincker- 
hoff, 15 Am. Dec. 319. 

To meet the changed condition of society and ad- 
ministration of justice, the rule has been much modi- 
fied, so that upon modern construction the doctrine of 
champerty aud maintenance, as regards a layman, is 
confined to cases where a man, for the purpose of 
stirring up strife and litigation, encourages others 
either to bring actions or to make defenses which they 
have no right to make, or otherwise would not make, 
such interference is considered as having a tendency 
to pervert the course of justice. Dorwinv. Smith, 35 
Vt. 69; Findon v. Parker, 11 Mees. & W. 675: Stanley 
v. Jones, 7 Bing. 369. The gist of the offense con- 
sists in the officious intermeddling in another suit, 
and contracts not within the mischief to be guarded 
against should not be held to come within the rule. It 
may now be stated as a general rule that a man may 
sell the whole or part of athing in action, as well as 
the whole or part of a thing in possession. The right 
of disposition is involved in the very idea of property. 
With few exceptions, not material here, whatevera 
man may own he may sell, and whatever a man may 
lawfully sell another man may lawfully buy, and when- 
ever & mau has bought any thing in the nature of prop- 
erty, he is entitled to all the remedies the law may af- 
ford to enable him to possess and enjoy it. It follows 
that there is now no rule of law which prohibits the 
purchase of any thing otherwise capable of assignment 
merely because it may become the subject of a law- 
suit. From this it logically follows that the purchase 
of aright, which is the subject-matter of a pending 
lawsuit by one standing in no fiduciary relation, is 
not unlawful, unless it is made for the mere purpose 
or desire of perpetuating strife and litigation, nor can 
it make any difference, on principle or authority, that 
the consideration for the purchase is to be used in con- 
ducting the litigation and paying the expenses thereof. 
A fair bona fide agreement by a layman to supply 
funds to carry on a pending suit, in consideration of 
having a share in the property if recovered, it seems 
to us, ought not to be regarded as per se void, either 
on the grounds of champerty, as now understood, or 
of public policy. Indeed it may sometimes be in fur- 
therance of justice and right that a suitor who hasa 
just title to property, and no means except the prop- 
erty itself, should be assisted in that way. The doc- 
trine of champerty is directed against speculation in 
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lawsuits, and to repress the gambling propensity of 
buying up doubtful claims. It is not nor never was 
intended to prevent persons from charging the sub- 
ject-matter of the suit in order to obtain the meaus of 
prosecuting it. 1 Add. Cont. 392; Stotsenburg v. 
Marks, 79 Ind. 198. But agreements of the kind above 
suggested should be carefully watched and closely 
scrutinized when called in question, and if found to 
have been made, not with a bona fide object of assist- 
ing aclaim believed to be just, but for the purpose of 
injuring and oppressing others by aiding in unright- 
eous suits, or forthe purpose of gambling in litigation, 
or to be so extortionate or unconscionable as to be in- 
equitable against the party, effect ought not to be 
given tothem. Courts administering justice accord- 
ing to the broad principles of equity and good con- 
science, as they are bound to do, will consider whether 
the transaction is merely the bona fide acquisition of 
an interest in the subject of litigation, or whether it is 
an unfair or illegitimate transaction, gotten up for the 
purpose merely of spoil or speculation. The doctrine 
of champerty, to the extent that furnishing aid in a 
suit under an agreement to divide the thing recovered 
is per'se void, we think ought not to prevail, when 
such aid is furnished by a layman; but when such 
contracts are made for the purpose of stirring up 
strife and litigation, harassing others, inducing suits 
to be begun which otherwise would not be commenced, 
or for speculation, they come within theanalogy and 
principles of that doctrine, and should not be enforced. 
Gilbert v. Holmes, 64 Ill. 548; The Mohawk, 8 Wall. 153; 
Boardman v. Thompson, 25 Lowa, 487. 

Applying these principles to the case in hand, we 
find that the contract between plaintiff and defendants 
was entered into in entire good faith, and with no in- 
tention on the part of plaintiff of officially intermed- 
dling in the controversy between Bigne and the Man- 
ciet heirs, but only at Bigne’s earnest solicitation, to 
enable him to obtain means to prosecute his claim. 
The contract was not unconscionable or unjust, but 
fairly entered into. Bigue had no means except the 
property in litigation, and the taking by plaintiff of an 
assigument of a one-half interest therein, as a consid- 
eration for the money advanced by him, violated no 
priuciple of law or public policy so far as we can see 
from this record. What was said by Thayer, J., in re- 
lation to the doctrine of champerty in Dahms v. Sears, 
13 Oreg. 47, is in regard to contracts between attorney 
and client, and has no application here. The relation 
of attorney and client between Brown and Bigne did 
not exist, and this opinion is confined to the case be- 
fore us. 

The decree of the court oelow is therefore affirmed. 


—_——_»—_____ 


NEGLIGENCE—OF SERVANT OF BAILEE IN 
DISOBEDIENCE OF EXPRESS ORDERS OF 
MASTER—LIABILITY OF BAILEE TO 
BAILOR. 


QUEEN'S BENCH DIVISION, JULY 4, 1891. 


Coupe CoMPANY Vv. MADDICK.* 

Plaintiff let on hire to defendant a horse and carriage by the 
year. Defendant’scoachman drove the horse and car- 
riage, and after having driven defendant out, he should 
have taken the horse and carriage direct to the defend- 
ant’s stables. Instead of doing so, he went out of his way 
for his own purposes, and by so doing the horse became 
injured. The plaintiff brought an action for the 
done to the horse hired of them. Held, that defendant 
was liable. 


Moulton, Q. C., and H. M. Sturges, for appellants 
(the plaintiff company), citing Philadelphia & Reading 
Ry. Co. v. Derby, 14 How. (U. 8.) 468. 


*S. C., 65 L. T. Rep. (N. 8.) 489. 











W. Wills, for respondent. 


Cave, J. This case was argued before my brother 
Charles and myself a short time ago, and I have now 
to deliver the judgment of the court. The question 
raised in this case is whether a person who has 
hired a horse and carriage for a year is responsible” 
to the owner of the horse and carriage for damage 
done to them by the negligent driving of the hirer’s 
servant, where the servant, instead of taking the horse 
and carriage to his master’s stables in the ordinary 
course of his duty, for his own purposes and to serve a 
friend, takes the horse and carriage in a contrary di- 
rection, and they are injured in consequence of his 
negligent driving while thus engaged contrary to his 
duty. The County Court judge held that the hirer 
was not responsible, on theauthority of Story v. Ash- 
ton, reported in L. R., 4 Q. B. 476, it which it was held 
under similar circumstances, that the master was not 
liable to a person who had been run over and injured 
by the servant, on the ground that the servant, when 
when he ran over the plaintiff, was not acting in the 
course of his employment as servant. Mr. Wills, who 
argued for the respondent in this case, contended that 
the ground of the hirer’s liability to the owner of the 
horse and carriage is the same as the ground of bis lia- 
bility to aperson who is injured by the negligent act 
of his servant, but we are unable to agree with this 
contention. Where a wayfarer is injured by the neg- 
ligence of aperson whois driving along a highway, he 
has a right of action founded on tort against the 
driver, and if the driver isa servant in the course ot 
his employment, the person injured has also a remedy 
against the master on the principle respondeat supe- 
rior; but when a man hires ahorse and carriage, there 
is aimplied obligation on his part arising out of the 
contract to return them in the condition in which he 
received them, fair wear and tear and certain acci- 
dents excepted, and if they are injured by the negli- 
gence of the servant while driving in the course of his 
employment, the latter’s remedy is by action on 
the contract, and can be enforced against the hirer 
only, and not against hisservant. That there isa dif- 
ference between the hirer’s liability to the owner and 
his liability to a wayfarer injured by the negligence of 
the person driving the carriage, is plain from the fol- 
lowing instances: A. hires a horse and carriage for a 
year, and lends it foraday to B., who negligently 
drives over and injures C., at the same time injuring 
the horse and carriage. In that case, A. is not respon- 
sible to C., because B. is not his servant, and conse- 
quently the maxim respondeat superior does not apply, 
but he is responsible to the owner of the horse and 
carriage for the damage done by B.’s negligence; so, 
again, if two partners hire a horse and cart for the pur- 
poses of their business, and one of them, while driving 
the cart in theusual course of their business, negli- 
gently runs against and injures a person passing along 
the highway, and at the same time injures the horse 
and cart, the partner driving alone is responsible to 
the person injured, but both are responsible to the 
owner of the horse and cart they had hired. 
The responsibility of the hirer to the person from 
whom he hires isa responsibility arising out of con- 
tract; his responsibility to a person run over by the 
negligent driving of the horse and cart arises out of 
tort. Is there any authority for saying the responsi- 
bility of the hirer to take reasonable care of the goods 
hired does not extend to all injuries caused by the 
negligence of his servant to whom he has intrusted 
the care of them? Mr. Wills cited the cases of Funi- 
cane v. Small, 1 Esp. 313, and Foster v. Essex Bank, 17 
Mass. 479, in which it was held that the hirer was not 
responsible where his servant had stolen the goods 
hired. But in those cases there was an act of the ser- 
vant which was tortious as against the lettor of the 
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goods, and which gave him aright of action against 
the servant for a conversion of the goods. But in this 
case the act of the servant was not tortious as against 
the owner of the horse and carriage. If the horse and 
carriage had got back safely to the stable, the owner 
would have had no right of action against the servant, 
for although the servant, as against his master, would 
have committed a breach of the duty arising out of the 
relationship of master and servant, he would not have 
been guilty of any tortious act as against the owner. 
Such an act would certainly not have amounted to a 
conversion of the horse and carriage by the servant, 
nor as against the owner would it have amounted to a 
trespass, seeing that the person who was entitled to the 
possession of the horse and carriage during the period 
occupied by the journey wus the hirer, and not the 
owner. Nor could the fact that the horse and car- 
riage were injured during the journey give the owner 
a cause of action agaiust the servant, because it was not 
the owner who had intrusted the horse and carriage to 
the servant, but the hirer, his master, and conse- 
quently the duty of the servant to take care of them 
was aduty arising out of the relationship of master 
and servant, a.d owing to the master, and was not a 
duty owing to the owner, because there was no con- 
tractual relationship between the servant and the 
owner. The hirer then could maintain an action 
against the servant for breach of duty in the wrongful 
and negligent use of the horse and carriage by which 
they were damaged. Butthe owner could maintain 
no such action, because, as we have pointed out, there 
was no invasion by the servant ofthe lettor’s right of 
ownership, and no contractual relation between them. 
If we consider the case on the general principles of the 
public benefit, we arrive at the same result. Where 
one of two innocent parties has to suffer a loss from 
the misconduct of a third party, it is for the public ad- 
vantage that the loss should fallin such a way as to 
diminish the probabilities of such a thing happening 
again, or in other words, that it should fall on the one 
of the two who could most easily have prevented the 
happening or the recurrence of the mischief. If, un- 
der the circumstances, the loss is to fall on the owner, 
who does not engage aud cannot dismiss the servant, 
and who cannot recover it against him, the result is 
that it falls on one who could not bave guarded before- 
hand against this accident, and who cannot prevent 
its recurrence except by refusing to let out his horse 
and carriage in the future, which, so far from being a 
public benefit, is distinctly a public disadvantage, as 
tending to throw endless impediments in the way of 
business, and to render the letting and hiring of horses 
and carriages more expensive. If the loss is to fall on 
the hirer, it falls on one who thereby will beled to ex- 
ercise greater care in the selection of a servant in the 
future, who can punish the servant for his misconduct 
by dismissing him, and who (theoretically, at all 
events) has a right of action against the servant. No 
case in point can be found on either side of the ques- 
tion, but on the general considerations set out above, 
we are of opinion that the hirer is liable, and conse- 
quently we must allow the appeal and remit the case 
for re-trial, and the respondent must pay the costs of 
appeal and such costs of the court below as have been 
thrown away. 
Appeal allowed; leave to appeal given. 


ANIMALS TRIED IN COURT. 


HAVE recently discovered some very interesting 
old records concerning the trials of animals for all 
sorts of offenses. These documents are authentio, and 
in most cases are official records, and they show the 
curious views entertained respecting animals by the 





most enlightened portions of Christendom from the 
beginning of the twelfth century down to 1744. 

The right to try animals was founded on the Jewish 
law as laid down in Exodus, xxi, 28: ‘‘If an ox gore a 
man or woman that they die, then the ox shall be 
surely stoned, and his flesh shall not be eaten; but the 
owner of the ox shall be quit.’”’ There are among the 
official records in the French courts elaborate accounts 
of ninety-two legal processes against animals, extend- 
ing from 1120 to 1744, when the last trial and execu- 
tioun—that of a cow--took place. There are also many 
records of similar trials in the English court, showing 
that animals came before the judgment seat, were ar- 
raigned, tried and sentenced with all the formality 
and dignity observed in dealing with human beings. 

But these trials were exceedingly complicated, and 
gave rise to vast discussions between civil court au- 
thorities and authorities on canonical law. For exam- 
ple, all the domestic animals were tried in the civil 
courts, but wild animals of a noxious description, such 
as rats, caterpillars, mice, locusts and such like, were 
arraigued before ecclesiastical tribunals. .in the 
“ Essais Historiques sur Paris,” St. Foix points out 
that the Bishop of Laon first took judicial action 
against noxious animals by pronouncing an injunction 
and anathema against field-mice and caterpillars, be- 
cause it had been reported to him that these creatures 
were working great ravages among the crops and 
sorely distressing the peasants. Especial justification 
for ecclesiastical proceedings against the caterpillars 
and field-mice was argued by the bishop in this way: 
As God cursed the serpent, David the mountains of 
Gilboa, and our Saviour the barren fig-tree, so, in like 
manner, the Church had full power avd authority to 
exorcise, anathematize and excommunicate all animals 
and inanimate things. But as the lower animals, being 
created before man, were the elder-born and first heirs 
of the earth, as God blessed them and gave them every 
“green herb for meat,’’ asthey were provided for in 
the ark, and entitled to the privileges of the Sabbath, 
they must be treated with the greatest clemency con- 
sistent with justice. Some learned canonists however 
called in question the authority of the Church to an- 
athematize these creatures of God which she did not 
undertake to baptize, and endeavored to makea strong 
point by citing the example of the Archangel Michael, 
who when contending with Satan for the body of 
Moses, “did not make a railing accusation against the 
‘old serpent,’ but left it to the Lord to rebuke him.’? 

Men like Chasseneuz, who were strong supporters of 
ecclesiastical jurisdiction, held that every thing that 
exists was created for man’s use and benefit; that we 
should not misinterpret God’s providence by tolerate 
ing any creatures that rendered themselves in any way 
harmful to man, and he wound up his learned thesis 
by saying: ‘* Religion permits snares to be laid for 
birds aud other animals, and the best of all nets is the 
lightning of anathematization.” 

So it came to pass that the bishops and other digni- 
taries of the Church, acting, as they believed, under 
the sacred sanction of the Scriptures, solemnly met 
many times in the year, but most frequently in har- 
vest season, and then and there deliberately tried all 
offenders of the animal kingdom against which com- 
plaints had been made. In the civil courts there 
was hardly a week in any large town in France that 
one or more domestic animals were not brought be- 
fore the bar to answer through counsel to the charges 
preferred against them. The same practice was 
adopted for a time in the English courts. But the 
most interesting part of it all isthe methods adopted 
in trying the animals. 

When locusts, rats, field-mice or any other creatures 
harassed the peasantry, they first prayed that God 
would rid them of the nuisance; but if their prayers 
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were unanswered, they at once came to the nearest 
town where there was a bishop, laid the case before 
him, aud besought him to take action in the matter. 
The bishop, when satisfied that their representations 
were correct, at once appointed a number of experts to 
go out and examine the ravaged districts. If these ex- 
perts reported that crops or other property had been 
seriously injured by these creatures, then the bishop at 
once instituted proceedings against them. His first 
step was to appoint an advocate, who was usually an 
ecclesiastic well versed in canon law, his duty being to 
defend the animal. Aregular legal document was 
next made out, calling upon him to show cause why 
the defendants should not be summoned, and if he 
could not show good cause to the court, the insect, ani- 
mal or whatever it was was then cited three times to 
appear before the tribunal. If they did not appear after 
the third citation, jndgment was given against them 
by default. 

The court then issued an admonition, warning the 
auimals to leave the district within a certain time, un- 
der penalty of adjuration; and if they did not disap- 
pear on or before the period appointed, the exorcism 
was with alldue solemnity pronounced. The court 
however, by every available reason for delay, evaded 
the last extremity of pronouncing the exorcism, prob- 
ably lest the animals should neglect to pay attention 
to it. Indeed it is actually recorded that in some in- 
stances the noxious animal did not ** wither off the face 
of the earth’’ after being anathematized. This the 
Church lawyers attributed neither to the injustice of 
the sentence nor want of power of the court, but to 
the malevolent antagonism of Satan,who, as in the case 
of Job, is at times permitted to tempt and annoy man- 
kind. 

There is to be found in the ‘‘ Mémoires de la Société 
Royale Académique de Savoie” a curious account of 
proceedings instituted in 1587 against a beetle that 
committed great destruction in the vineyards of St. 
Julien. Forty-two years before, the same beetle had 
appeared in millions, devouring every thing that was 
green in the march; so the inhabitants applied to the 
bishop to take proceedings against them. They were 
cited to appear, and the usual formalities were pro- 
ceeded with; but before judgment was pronounced the 
beetles, strange to say, disappeared. The paysans be- 
lieved that the insects were in dread of being anathe- 
matized, and for this reason had left the country. 
High masses were chanted and Te Deums sung in 
thanks for the deliverance, and a delegation waited on 
the archbishop through whose action the pests had 
goneaway. However the descendants of the fright- 
ened beetles forty-two years later, as I have said, came 
back and overran the meadows and vineyards, spread- 
ing desolation every where. 

The inhabitants, all of whom knew about the for- 
mer incursion, immediately made a complaint to the 
vicar-general of the Bishop of Maurienne, who, with- 
out any delay, appointed a judge to try the case anda 
lawyer to defend the insects. He also issued a pas- 
toral calling on the peasants to form public processions 
and pray that they might get rid of the invasion. But 
the lawyer chosen by the vicar-general was very loyal 
to his clients, and moreover he was a man of great 
legal learning; so he compelled the prosecution to pro- 
vide apiece of land outside of the vineyards and 
meadows, where the insects could live without doing 
harm to the vines, grasses orgrain. It was stipulated 
that this piece of land was to be of a definite area, and 
contain trees, herbs and whatever else was needed to 
supply food to the beetles. But the inhabitants re- 
served the right in time of war (et parce que ce lieu est 
une seure rétraite en temps de guerre) to go upon the 
land set apart forthe use of the insects. The inhabit- 
ants, with the sanction of the vicar-general, agreed 





to the compromise on the 20th of June, 1587, and the 
peasants prayed the ecclesiastical court that in default 
of the defendants (the beetles) accepting the offers 
that had been made them, the judge would order the 
vineyards of the inhabitants to be respected under 
certain penalties. The advocate for the animals de- 
manded time for deliberation, and the trial being re- 
sumed in September following, he declared that he 
could not accept, inthe cause of his clients, the offer 
that had been made to them, as the locality in ques- 
tion was barren, and did not produce any thing. This 
was denied on the other side, and arbitrators were 
named to decide the question. 

Dulaire, in his ‘‘ History of Paris,’ mentions a legal 
process set forth in 1690 against the caterpillars that 
laid waste the cultivated portion of the little town of 
Pont-du-Chateau, in Auvergne. A vicar named Burin 
excommunicated these caterpillars, and sent an ac- 
count of the proceedings to the justice of the district, 
who laid an interdict upon these insects, and solemnly 
relegated them to an uncultivated spot which was duly 
designated. 

No district could commence a legal process of this 
kind unless all its arrears of tithes were paid to the 
Church, and this circumstance gave rise to the well- 
known French legal maxim, ‘*‘The first step toward 
getting rid of locusts is the payment of tithes.” 

The summonses were served by an officer of the court 
reading them at the places which the animals fre- 
quented. These citations were written out with all 
technical formality, and that there might be no mis- 
take, contained a description of the animals. Thus, in 
a process against rats in the diocese of Autun, the de- 
fendants were described as dirty animals in the form 
of rats, a grayish color, living in holes. This trial is 
famous in the annals of French law, for it was then 
that Chasseneuz, the famous advocate, won his first 
laurels. The rats not appearing on the first citation, 
Chasseneuz, their counsel, argued that the summons 
was of tov local and individual a character; that as all 
the rats in the diocese were interested, all the rats 
should be summoned. This plea being admitted, the 
curate of every parish in the diocese was instructed to 
summon every rat for afuture day. The day arriving, 
but not any rats, Chasseneuz said, that as all hisclients 
were summoned. including young and old, sick and 
healthy, great preparations had to be made,and cer- 
tain arrangements carried into effect, and he therefore 
begged for an extension of time. This also being 
granted, another day was appointed, and again, no 
rats appearing, Chasseneuz objected to the legality of 
the summons under certain circumstances. A sum- 
mons from that court, he argued, implied full protec- 
tion to the parties summoned, both on their way to it 
and on their return home; but his clients, the rats, 
though most anxious to appear in obedience to the 
court, did not dare to stir out of their holes on account 
of the number of evil-disposed cats kept by the plain- 
tiffs. ‘Let the latter,’ he continued, ‘‘enter into 
bonds, under heavy pecuniary penalties, that their 
cats shall not molest my clients, and the summons will 
be at once obeyed.” The court acknowledged the va- 
lidity of this plea; but the plaintiffs declining to be 
bound over for the good behavior of their cats, the pe- 
riod for the rats’ attendance was adjourned sine die, 
and thus Chasseneuz gained his cause. : 

Leeches, doves and other creatures were also tried, 
but in some cases feelings ran so strong that the de- 
fendants were said not to have received fair play. On 
one occasion a lawyer who had been six months dead 
was appointed to defend ahost of tormenting insects 
known as chafers, and as the insects proved contuma- 
cious by refusing to appear in court, they were excom- 
municated and anathematized. 

The civil courts assumed jurisdiction over domestic 
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animals. When acomplaint was made against a pig, 
a cow, or ahorse, and the court was satisfied with the 
deposition, the accused animal was committed to prison, 
at the place of criminal justice where the trial was to 
take place. After hearing the witnesses, and taking 
down the depositions against the delinquent, and the 
crime of Lomicide being proved, the judge condemned 
the animal to be strangled, and hung by the two back 
legs to an oak tree or gibbet, according to the custom of 
the country. 

The animals were led by a halter, one menial court 
official holding the cord; another walked behind and 
goaded the prisoner onward. Of all animals that were 
brought before the bar the pig was considered the 
most unruly, for while the learned counsel on both 
sides discussed, and the judge expounded, the hog fre- 
quently grunted and screamed and tried to poke his 
nose through the bars of the prisoner’s box. Conduct 
of this kind was sometimes held to be disrespectful, 
and told against the defendant. But an ox, a cow or 
a bull, an ass or a dog that remained quiet received a 
certain measure of consideration for their demeanor. 
While the animals remained in prison, before, during 
or after trial, they were entitled to the same amount 
of money each day for food as was provided for a hu- 
man being. They were treated, in fact, exactly as hu- 
mun offenders. Let me citea few interesting examples 
of domestic animals. 

In 1497 a sow was condemned to be beaten to death 
for having eaten the chin of a child belonging to the 
village of Charonne. The sentence declared that the 
flesh of the sow should be thrown to the dogs, and that 
the owner of the animaland his wife should make a 
pilgrimage to Notre Dame de Pontoise, where, being 
the day of Pentecost, they should cry ‘* Mercy,’ after 
which they were to bring back a certificate that this 
had been complied with. 

The execution of these animals was public and sol- 
emn; sometimes they were clothed like men. In 1386 
the judge of Falaise condemned a sow to be mutilated 
in the leg and head, and afterward to be hung, for hav- 
ing torn the face and arm, and then killing a child. 
This sow was executed in the public square, clothed in 
aman’s dress. The execution cost ten sous, six de- 
niers tournois, besides a new glove for the execu- 
tioner. 

The charter of Eléonore, composed in 1395, and called 
carta di logu of Sardinia, states that the oxen and cows, 
wild or domestic, might be killed legally when they 
were taken in the commission of acrime. Asses guilty 
of the same conduct were treated more humanely; 
they were placed in the same category as thieves. The 
first time that one of these animals was found in acul- 
tivated field which did not belong to his master, one of 
his ears was cut off. A repetition of the offense en- 
tailed the loss of the otherear. If caught a third time 
in the prohibited place, the ass was not hung like other 
large animals, but was confiscated to the prince of the 
country. 

A pig once having destroyed a child, the image of St. 
Pancre was brought out, and the child, it is related, 
was restored to life. The pig was cited to appear in 
the bishop’s court at Lausanne. lt was found guilty 
of willful murder and sentenced to death. Ruchat says 
that ‘“‘the executioner was a pork-butcher.”’ 

By turning to a list of the animals cited to appear 
before the courts from 1120 to 1744 may be mentioned 
the following: Pigs, horses, cows, bulls, uxen, cantha- 
rides, rats, leeches, domestic fowl, moles, house-mice, 
field-mice, chafers, snails, weevils, grasshoppers, lo- 
custs, dogs, asses, caterpillars, goats, sheep, mules, 
pigeons, other birds and worms. 

Just one more curious incident in this strange his- 
tory. In the year 1403 Simon de Baudemont, Lieuten- 
ant at Meulan, Jhean, Lord of Maintenon, the Bailiff 








of Mantes and Meulan, signed an attestation making 
known the expenses which had been incurred in order 
to execute justice on a sow that had eaten wu child: 
‘*For expenses within the jail the charge was six sols. 
Item, to the executioner who came from Paris to Meu- 
lan, to put the sentencein execution by the command 
of our Lord the Bailiff, and of the King's Attorney, 
fifty-four sols. Item, for carriage that conveyed her 
to the execution, six sols. Item, for ropes to tie and 
haul her up, two sols, eight deniers. Item, for gloves, 
twelve deniers; amounting in the whole to sixty-nine 
sols, eight deniers.’”’ The item forgloves has puzzled 
some persons. Southey suggests that they were in- 
sisted upon by the executioner as a point of honor, 
that no one might reproach him with having soiled his 
hands by performing on such a subject. 

As late asthe end of the seventeenth century, vast 
ficcks of pigeons devastated the grain fields in French 
Canada; they were cited to appear, had counsel as- 
signed them, and were anathematized. Of course, the 
pigeons are migratory birds, and they set out on the 
southern march shortly after being cursed. 

There are several cases similar to all the foregoing 
related in the legal records of Great Britain.—Edmund 
Collins in *‘Our Animal Friends.”’ 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

CEMETERIES — MUNICIPAL CORPORATIONS — ORDI- 
NANCES—TAXATION—EXEMPTION.— (1) Laws of 1852, 
chapter 280; 1854, chapter 238; 1871, chapter 164, and 
1889, chapter 389, which forbid rural cemeteries to ac- 
quire land for cemetery purposes in certain counties 
without first obtaining the consent of the supervisors 
of the county, apply only to the counties named 
therein. 14 N. Y. Supp. 804, approved. (2) Under 
Laws of 1880, chapter 14, section 40, which authorizes 
the common council of the city of Rochester to pass 
ordinances regulating the burial of the dead, the coun- 
cil may by ordinance forbid burials in a tract of 
ground in the city which has been bought by a ceme- 
tery association for use as a cemetery, while a prior 
ordinance authorizing the burial of the dead in the as- 
sociation’s cemetery was in force. 14 N. Y. Supp. 804, 
approved. (3) Under Laws of 1847, chapter 133, sec- 
tion 10, which exempts from taxation ‘‘the cemetery 
lands and property” of any cemetery association or- 
ganized in pursuance of said act, land within acity, 
owned by acemetery association, and which cannot 
be used by it forany other than cemetery purposes, is 
exempt, although by ordinance of the city no burials 
can be made in said lands. 14 N. Y. Supp. 551, 804, re- 
versed. Dec. 1, 1891. People, ex rel. Oak Hill Cemetery 
A’ssn, v. Pratt. Opinion by Earl, J. 


DAMAGES—NOMINAL—BREACH OF CONTRACT.—In an 
action to foreclose a mortgage defendant set up asa 
counter-claim that at the time plaintiff conveyed the 
property to him plaintiff executed a covenant, agree- 
ing within thirty days either to have a railroad com- 
pany, which had accidentally and without any claim 
of right encroached upon and occupied the land with 
its tracks, take a lease thereof, with a proviso that it 
should remove its tracks on thirty days’ notice, or else 
have the tracks removed altcgether; and further 
agreeing to indemnify and save harmless the defend- 
ant from all loss arising from the encroachment. The 
fulfillment of plaintiff's agreement was deluyed beyond 
the thirty days, but under such circumstances as 
plainly indicated a waiver of time as of the essence of 
the contract. During the delay, and before the tracks 
were removed, defendant made a formal contract of 
sale of the property to a friend, ata large increase in 
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price. The friend then refused to take the property 
on the sole ground of the encroachment of the rail- 
road. Shortly thereafter the tracks were removed. 
Defendant did not attempt to enforce his contract of 
sale, but offered to assign it to plaintiff. Held, that as 
the presence of the tracks would not have prevented 
the enforcement of defendant's contract of sale, he was 
entitled to nothing more than nominal damages for 
breach of plaintiff’sagreement. It is obvious that the 
contract was one of indemnity merely, so far, at least, 
as loss of profits was involved. The covenant as to 
that was explicitly to indemnify and save harmless. 
The burden was thus put upon the defendant of estab- 
lishing such a loss as the natural and legitimate 
consequence of the plaintiff's breach. But the alleged 
loss from the failure of the Borger contract was inef- 
fectual for two reasons: Bauer might have enforced 
that contract. An accidental trespass, conceded to 
have been without title and without right, upon a part 
of the lands agreed to be conveyed, furnish no justifi- 
cation for Borger’s refusal, and would have been no 
defense to an action for specific performance. If he 
had taken from Bauer a full covenant deed, no one of 
the covenants would have been broken, and no action 
upon them could have been maintained. The vendor 
had a seizin in fee, and full right to convey. The cov- 
enaut (of warranty and for quiet enjoyment is not 
broken by a bare trespass, not amounting to an evic- 
tion; and that against incumbrances implies for its 
basis some outstanding right or claim of right. Bauer's 
deed to Borger, if accepted, would have given the lat- 
ter every thing which the contract required, and there 
was nothing in the accidental and adimitted trespass 
which could have induced a court of equity to relieve 
him from his purchase. All this, conceded by appel- 
lant, for the purposes of the argument, to be a possible 
truth, is met by the answer that Bauer offered to as- 
sign his contract to plaintiff, to enable the latter to 
enforce it, who declined the offer. I do not think that 
is asufficient answer. Nosuch duty devolved orcould 
be put upon the plaintiff. ‘he transaction with Bor- 
ger was one for which the plaintiff was in no manner 
responsible, and in which he had no interest except 
that it should be an honest one, and honestly con- 
ducted and enforced. The duty of enforcing it, or 
showing that enforcement was impossible, rested 
upon Bauer. He was bound fairly tu prevent or les- 
sen his loss before calling for his indemnity. If he de- 
sired to make the plaintiff responsible for the results 
of the litigation, he could easily have offered to let 
him conduct it, or aid in its progress; but an assign- 
ment of the contract the plaintiff was in no manner 
bound to accept. The damages therefore accrued from 
the fault and bad faith of the defendant. He permit- 
ted the breach of hia contract with Borger, and aban- 
doned it without necessity and without reason. It is 
further to be remembered that if Bauer had sued Bor- 
ger to compel a specific performance the former could 
have removed, and was perfectly able to have ended, 
the encroachment, as it was in fact ended, long before 
his action could have come to trial, and a perfect and 
flawless title then would have commanded the relief 
of performance. Jenkins v. Fahey, 73 N. Y. 355. And 
this conduct of the defendant, who abandoned his 
legal and equitable right in order to make a loss, and 
omitted an honest effort to protect not only himself 
but his indemnitor, coupled with the other facts and 
circumstances of the case, fully authorized the courts 
below to determine as afact that the Borger contract 
and the alleged loss of profit were alike fictitious and 
collusive, and not actual and honest. Dec. 1, 1891. 
Horton v. Bauer. Opinion by Finch, J. 13 N. Y. 
Supp. 773, affirmed. 


DEED AS MORTGAGE—EVIDENCE.—In an action to 
compel the reconveyance of land which plaintiff 








conveyed to defendant, the plaintiff's evidence showed 
that before the execution of plaintiff's deed her hus- 
band had agreed to pay defendant $2,000, such pay- 
ment to be secured by her deed, and that the said debt 
had afterward been extinguished. Held, that it was 
reversible error to refuse to allow defendant to show 
that plaintift gave her deed, not as security for the debt 
of her husband, but in absolute payment of it. Sprague 
v. Hosmer, 82 N. Y. 466; Lowell Manuf’g Co. v. Safe- 
guard Fire Ins. Co., 88 id. 591. Dec. 1,1891. Blazy v. 
McLean. Opinion by Finch, J. 12 N. Y. Supp. 762, 
reversed. 


LANDLORD AND TENANT — RENT — LIEN — CHATTEL 
MORTGAGE. —(1) Plaintiff let a farm to defendant with 
the cows thereon, for one year from April 1, 1887, at 
an annual rent, payable in the fall, when the butter 
made on the place was sold, but such butter was to be- 
long to plaintiff until the rent was paid. Defendant 
was to have all the struw and half the grain, but plain- 
tiff to have ‘“‘ title to said grain until the rent was 
paid.” Held, that plaintiff had no lien for the rent on 
the hay raised on the farm. The lease does not vest the 
title to the hay produced on the farm in the plaintiff 
as security for the rent, or for any other purpose, and 
the law, in the absence of an agreement to that effect, 
vests it in the lessee. The agreement of the latter to 
maintain the cows was an independent stipulation, 
which he was bound to perform; and the sale of the 
hay did not disable him from performing, however 
unlikely performance might be after selling the hay, 
in view of the lessee’s insolvency. But a sale of the 
hay by the tenant was notin violation of any contract 
with or of any legal right of the lessor. (2) Though 
plaintiff hasa claim for rent, he cannot, before judg- 
ment, maintain an action to set aside a chattel mort- 
gage given by his tenant on hay grown on plaintiff's 
land, as in fraud of creditors. Sullivan y. Miller, 106 
N. Y. 635. Dec. 1, 1891. Briggs v. Austin. Opinion 
per Cariam. 14.N. Y. Supp. 944, affirmed. 


RAILROADS—ELEVATED — DAMAGES TO ABUTTER — 
RIGHTS OF HEIRS— OBJECTIONS TO EVIDENCE. — 
(1) The owner of abutting land may recover dam- 
ages for injury thereto caused by the operation 
of an elevated railroad along the street while 
the land was in the actual possession of tenants under 
lease from such owner. Kernochan v. Railroad, 128 
N. Y. —, followed. Tallman v. Railroad Co., 121 id. 
119-124; Drucker v. Railroad Co., 106 id. 157; Pond v. 
Railroad Co., 112 id. 186; Lawrence v. Railroad Co., 
126 id. 483; Hussnerv. Railroad Co., 114 id. 433. (2) 
The executors and trustees of a deceased abutter do 
not occupy the relation of purchasers, but. succeed, in 
behalf of the beneficiaries, to the rights of the abutter, 
and may recover for damages to the rental value of 
the land, caused by the operation of such railroad. (3) 
A question put to an expert witness, as to what, in bis 
opinion, was the diminution in the rental value of the 
land caused by the structure and by the passing of 
trains, was objected to as “improper, irrelevant and 
immaterial, as assuming that the property had been 
injured in that way, and as requiring the witness to 
separate such injury from that due to other causes.” 
Held, insufficient to raise the objection that the ques- 
tion sought to substitute the opinion of the witness 
for the judgment of the jury. Dec. 1,1891. Mortimer 
v. Metropolitan El. R. Co. Opinion by O’Brien, J. 8 
N. Y. Supp. 536, and 14 id. 952, affirmed. 


WATER AND WATER-COURSE—RIPARIAN RIGHTS— 
LAND UNDER WATER—CONVEYANCES—RESERV ATIONS. 
—(1) Plaintiff obtained a patent from the State to cer- 
tain land under water in front of his upland. De- 
fendant contended that a portion thereof was embraced 
41 a prior patent under which he claimed, and such 
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appeared tu be the case according to the testimony of 
the surveyor who located the first patent. He took as 
astarting point amonument known as the * Point of 
Rocks,’’ whereas the patent described the premises as 
land under water, adjacent or opposite to the pat- 
entee’s land or farm, “ beginning at a certain stake at 
high-water mark.” No part of the land in controversy 
was adjacent to said farm. The owner thereof had 
never occupied it, and although he and his grantees 
built landings and wharves upon the land under water 
in front of the farm, they never built any upon the land 
in controversy. Held, thatthe evidence warranted a 
finding that the prior patent did not include any 
of tbe land granted plaintiff. (2) Where a riparian 
owner conveys his land he cannot reserve any right to 
the adjacent land under the water, of which he has re- 
ceived no grant from the State; but the grantee be- 
comes the riparian owner, and as such is entitled to 
apply to the State fora grant of the land under the 
water. (3) Plaintiff's patent could not be collaterally 
assailed on the ground that his land had been errone- 
ously assumed to be upland, or that the land granted 
him was not infact in front of thesame. Jackson v. 
Lawton, 10 Johns. 23; People v. Mauran, 5 Den. 389; 
People vy. Jones, 112 N. Y. 598; Erhardt v. Hogaboom, 
115 U. S. 67; Johnson v. Towsley, 13 Wall. 83; French 
v. Fyan, 93 U. S. 169; Steel v. Refining Co., 106 id. 447. 
Dec. 1, 1891. E. G. Blackslee Manuf’g Co. v. E. G. 
Blackslee’s Sons’ Jron Works. Opinion by Andrews, J. 
13 N. Y. Supp. 493, affirmed. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CoUNTY—CARE OF JAILS.—The care and control of 
prisons being within the *‘ police power,’”’ a county is 
not liable for the failure of its officers to keep the county 
jail in ahealthy condition. The governmental power 
under which the care and control of prisons fall is 
the great one commonly called the “police power.”’ 
In caring for prisons a county exercises part of this 
great power by virtue of its delegation by the Legisla- 
ture, and it is no more liable forthe wrongful or negli- 
gent acts of the officers in immediate charge of a 
prison than is the State for the tortious conduct of offi- 
cers placed in charge of the prisons controlled by the 
State directly. We have not found it necessary to 
discuss the question before us, for the reason that it 
has been fully discussed in muny cases. It is settled, 
and rightly settled, that for the negligence of officers 
whose duties require an exercise of such a govern- 
mental power as the police power, neither a county nor 
acity is liable. Whether the wrong-doing officers are 
personally liable is quite another question. Summers 
v. County of Daviess, 103 Ind. 262, and authorities 
cited; Pfefferle v. Commissioners, 39 Kans. 432; Man- 
uel vy. Commissioners, 98 N. C.9; Watkins v. County 
Court, 30 W. Va. 657; Hollenbeck v. Winnebago Co., 
95 Ill. 148; Commissioners v. Mighels, 7 Ohio St. 109; 
Kincaid v. Hardin Co., 53 Iowa, 430; Dill. Mun. Corp. 
(4th ed.), §§ 957-974. Sup. Ct. Ind., Oct. 31, 1891. 
White v. Board of Commissioners of Sullivan County. 
Opinion by Elliott, J. 


CRIMINAL LAW—LARCENY—DOG. — Penal Code of 
Texas, article 724, defines “ theft’’ as ‘“‘ the fraudulent 
tuking of corporeal personal property belonging to an- 
other.”” Article 725 declares that the property must 
have some specific ascertainable value, and that it em- 
braces every species of property capable of being taken. 
Article 733 includes, within the meaning of ‘ personal 
property”? all domesticated animals, when of some 
specific value. Articles 735, 748, make theft of the 
value of $20 or over punishable by imprisonment in the 





penitentiary, and provide particularly that the penalty 
shall attach to the theft of sheep, hogs and goats. Ar- 
ticle 679, punishing malicious mischief, makes it an of- 
fense to willfully kill, wound, poison or disfigure any 
* * * dog or other domesticated animal. Held, that 
a dog may become the subject of theft, and that where 
he is shown to be worth at least $20, such theft is a 
felony. So far as we are aware, this is the first con- 
viction in this State of a felony for stealing a dog, and 
owing to the rule as it obtained at the common law and 
the contrariety of decision by the American courts 
upon the subject, we deem it not inappropriate to de- 
termine inthe first instance whether or not it is felony 
under our present statutes to steal adog. Inthe case 
of State v. Marshall, 13 Tex. 58, Mr. Justice Wheeler 
says: “* By the common law, though a man may have 
such property in these animals as to entitle him to 
maintain a civil action for an injury done to them, yet 
as they are not classed among valuable domestic ani- 
mals, as horses and other beasts of burden, nor among 
the animals domitie nature, which serve for food, as 
neat cattle, swine, poultry and the like, the property 
in them is considered of so base a nature, and they are 
held in so little estimation as property that the steal- 
ing of them does not amount to larceny. 4 Bl. Comm. 
236; 1 Hale P. C. 512. But vy statute in England very 
severe penalties are inflicted for the crime of stealing a 
dog. 4 Bl. Comm. 236, note. And in some of the 
States dogs are by statute placed upon the same foot- 
ing as other personal property. Whart. Crim. Law, 
tit. ‘Larceny;’ Heisrodt v. Hackett, 34 Mich. 283. We 
have in this State no statute upon the subject.” And 
in the case of Ex parte Cooper, 3 Tex. App. 489, which 
was a case involving the constitutionality of the dog- 
tax law, after quoting the above extract from Judge 
Wheeler in Marshall’s Case, it was said: ‘“‘At the time 
that decision was made there was nostatute making it 
malicious mischief to kill a dog, but such animals have 
since been included in that particular statute. Pasch. 
Dig., art. 2344. Besides that statute, we know of no 
other recognizing them (in terms) among the domestic 
animals oras property. These authorities, we think, 
settle the first proposition, and to the effect that, in 
law, dogs are not recognized as other property, and 
subject to an ad valorem taxation.’’ Mr. Bishopsays: 
Animals fere nature, when reclaimed, become sub- 
jects of larceny, provided they are fit for food, and not 
otherwise; and he says: ‘‘Of animals of which, when 
reclaimed, larceny may be committed, within the fore- 
going rules, are pigeons and doves, hares, conies, deer, 
swans, wild boars, cranes, pheasants and pareridges; 
to which may be added fish for food, including, un- 
doubtedly, oysters. Of those of which there can be 
no larceny, though reclaimed, are dogs, cats, bears, 
foxes, apes, monkeys, polecats, ferrets, squirrels, par- 
rots, singing-birds, martins and coons. Though ani- 
mals of the latter class may, when reclaimed, have a 
recognized value, and the right of property in them be 
protected in civil jurisprudence, it is otherwise in 
criminal, on the ground probably that anciently they 
were deemed of no determinate worth, and thus was 
established a rule which the courts could not after- 
ward change.”’ 2 Bish. Crim. Law, §§771, 773. In our 
State courts dogs have been so far regarded as prop- 
erty that civil actions for damages for negligently and 
willfully killing them have been sustained. Railway 
v. Holden, 3 Civil Cas. App. 323, and Railway (o. v. 
Hauks, 78 Tex. 300. In the case of State v. Harriman, 
75 Me. 562, underastatute which provided for killing 
or wounding *“* domestic animals,’ it was held that 
dogs are not domestic animals, and that a prosecution 
would not lie. We might, if necessary, draw the dis 

tinction between ‘domestic’ and * domesticated, 

as used in our statute; but wedo not deem it neces- 
sary todo so. We quote approvingly the following 
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language used by Appleton, C. J., dissenting from the 
opinion of the court in that case: ‘‘* * * A dog, 
being a ‘domestic animal,’ and property, an indict- 
ment is maintainable, under Revised Statutes, chap- 
ter 127, section 1, for his malicious destruction. When 
the statute made malicious mischief indictable, it was 
held that a dog was the subject of absolute property, 
and the killing of one under the act prohibiting mali- 
cious mischief was an indictable offense.”’ State v. 
Sumner, 2 Ind. 377. ‘There is such property in dogs 
as to sustain an indictment for malicious mischief. 
State v. Latham, 13 Ired. 33. In State v. McDuffie, 34 
N. H. 523, which was for maliciously shooting a dog, 
Fowler, J., says: ‘We can see no reason why the 
property of its owner in a valuable dog is not quite as 
deserving of protection against the willful and mali- 
cious injury of the reckless and malignant as property 
in fruit, shade or ornamental trees, whether standing 
in the garden or yard of their owner or in a public 
street, or any other species of personal property.’ Dogs 
have been included under ‘ property,’ and their mali- 
cious destruction has been held indictable. 2 Whart. 
Crim. Law, 1082. <A fortivri is it so when the owner is 
subject to taxation for his dog.’’ In Mullaly v. People, 
86 N. Y. 365, which was a case for stealing a dog, it 
was held that the term “ personal property,’’ as used 
in the New York statute, included dogs, and that the 
stealing of a dog was therefore larceny under said pro- 
vision. In the case of State v. Yates, 10 Crim. Law 
Mag. 439, there isa very learned opinion on the same 
subject, and it was held therein that “a dog is ‘athing 
of value,’ and may be stolen, and burglary may be 
committed by breaking and entering with intent to 
steal a dog.”’ So we see that in other States the lar- 
ceny of a dog has been held punishable upon the 
ground that he is a ‘‘domestic” animal; that he is 
“personal property,’’ and a ‘“‘thing of value.’”” We 
think that under our statute there can be no question 
butt that the dog would come within the terms *‘do- 
mesticated animal,’’ and as such become the subject 
oftheft. Ct. App. Tex., Oct. 31, 1891. Hurley v. State. 
Opinion by White, P. J. 


INJUNCTION—VIOLATION OF CONTRACT TO FURNISH 
G@aAs.—Oue who has a contract with a gas company to 
furnish him, free of charge, for twenty years, with gas 
for all ordinary purposes in his dwelling, including 
two street lamps in front of the house and a gas-log in 
the library, can have a temporary injunction against 
the congpany to prevent it from wholly cutting off his 
gas supply, and the fact that plaintiff has used the gas 
extravagantly is no reason for refusing the injunction, 
as it would be an irreparable injury to him to be de- 
prived of it wholly. The resolution of the directors of 
defendant, we think, expresses in unmistakable lan- 
guage acontract whereby it became bound to furnish 
plaintiff gas for ordinary purposes, *‘ including gas-log 
in library.”’ and two street lamps, to be used in plain- 
tiff's dwelling and buildings, for the period of twenty 
years, if Graves or his family occupy the building that 
long. The validity of this contract, we think, cannot 
be doubted, and its language, when interpreted under 
the rules of the law, expresses with sufficient clearness 
and certainty the agreement of the parties. The de- 
fendant, by the contract, undertakes upon considera- 
tions before recited to furnish gas to plaintiff as pro- 
vided for inthe contract. The gasis furnished from 
pipes running from the mains, presumably owned by 
defendant, into and through plaintiff's dwelling and 
premises. The refusal to supply the gas is not only a 
breach of contract, but is in effect an interference with 
plaintiff's enjoyment of his property by its use, as con- 
templated by the parties when they entered into the 
contract. Plaintiff, by his contract, provides for gas 
to be used for illuminating and other ordinary purpo- 





ses. If defendant may withhold the supply of gas, 
plaintiff may obtain it from no other existing source, 
for defendant it appears has in effect at the present a 
monopoly of the right to furnish gas to private con- 
sumers such as plaintiff. His gas-pipes and gas-burn- 
ers and fixtures would become useless and valueless, 
and he would be deprived of gas-light, which to a cer- 
tain extent is regarded by house-keepers using it asa 
necessity and asource of comfort. As plaintiff can 
supply his dwelling, out-houses and street lamps in no 
other way, this injury cannot be repaired. If defend- 
ant supplies him with no gas, he must do without it 
and the comfort it brings. It is therefore irreparable. 
It is true he could use candles, oils or electricity, but 
he contracted for gas-light and is entitled to it. It will 
not do to say he may have compensation in damages. 
It would be difficult, if not impossible, to estimate his 
damage. Ifit might be doue, there would be delay in 
compensation, subjecting plaintiff to discomfort, in- 
convenience and loss for probably a protracted period. 
Equity will not permit one to be deprived of his rights 
in this way by the violation of a contract, but by in- 
junction willinterfere to prevent it. It is insisted 
that as the plaintiff violated the contract for gas by 
using a quantity largely in excess of the amount pro- 
vided for by the contract, the defendant may cut off 
the supply and deprive him of the use of all gas. Such 
deprivation would extend to some gas-burners—the 
street lamps for instance through which it is not 
shown excessive quantities of gas were used. Plaintiff 
insists that his use of the gas has not been excessive or 
wasteful, and was contemplated when the contract was 
made. Itis true that the evidence tends to show a 
large use by plaintiff, but if such use of gas was made 
by plaintiff with the knowledge of defendant without 
complaint or objection on account of the alleged ex- 
cess, the defendant, thereby acquiescing in such large 
use and putting a construction upon the contract as to 
the quantity authorized to be used, ought not now to 
be permitted .to disregard its acquiescence, and take 
the law in its own hands and enforce its claims by dis- 
regarding its contract according to the interpretation 
ithad putonit. Such acquiescence puts the labor- 
ing oar in the bands of defendant. It must establish 
its interpretation of the contract and its right there- 
under upon a trial of the issues of the case. If it be 
made to appearupon the law and the facts as devel- 
oped in the case that defendant is entitled to relief of 
some character, the Jaw will not permit it to help it- 
self to that relief and deprive plaintiff of all gas con- 
templated by the contract. Iowa Sup. Ct., Oct. 26, 
1891. Graves v. Key City Gas Co. Opinion by Beck, 
C. J. 


LIBEL — PRIVILEGED COMMUNICATIONS — CHARGES 
AGAINST PUBLIC OFFICER.—A letter written by the 
defendant to the superintendent of the United States 
census, stated that the defendant thought himself en- 
titled to recommend some of his political friends in 
the district in which he lived, and have them ap- 
pointed as enumerators; that the supervisor however 
had paid no attention to his recommendations, but}had 
appointed the plaintiff, a man who bad since the war 
murdered two Union soldiers, and been instrumental 
also in defrauding the defendant out of his election to 
the Legislature. There was evidence that the charges 
were untrue, and that the character of the plaintiff 
was good. There was no evidence in reply, and the 
auswer admitted that the object of the defendant was 
to secure plaintiff's removal from office. Held, that 
the communication was one only of qualified privilege, 
and that as there was evidence tending to show malice 
the case should have been submitted to the jury. The 
defendant was not in government employ under Por- 
ter. He was not called upon by any moral or legal ob- 
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ligation to make the report, and it was not made in 
the line of official duty. It was not absolutely privi- 
leged. But he was an American citizen, interested in 
the proper and efficient administration of the public 
service. He had therefore the right to criticise public 
officers, and if he honestly and bona fide believed and 
had probable cause to believe that the character and 
conduct of the plaintiff were such that the public in- 
terest demanded his removal, he had a right to make 
the communication in question, giving his reasons 
therefor, to the head of the department. The pre- 
sumption of lawis that he acted bona fide, and the 
burden was on the plaintiff to show that he wrote the 
letter with malice or without probable cause. Briggs v. 
Garrett, 111 Penn. St. 404; Bodwell v. Osgood, 3 Pick. 
379. ** Malice,” in this connection, is defined as “ any 
indirect and wicked motive, which induces the de- 
fendant to defame the plaintiff. If malice be proved, 
the privilege attaching to the occasion is lost at once.’’ 
Odger Sland. & L. 267; Clark v. Molyneux, 3 Q. B. Div. 
246; Bromage v. Prosser,4 Barn. & C. 247; Hooper v. 
Truscott, 2 Bing. N. C. 457; Dickson v. Earl of Wilton, 
1 Fost. & F. 419. The rules applicable to an ordinary 
action for libel apply in such cases whenever malice is 
proved. Proof that the words are false is not suflici- 
ent evidence of malice, unless there is evidence that 
the defendant knew at the time of using them that 
they were false. Fountain v. Boodle, 43 E. C. L. 605; 
Odger Sland. & L. 275. That the defendant was mis- 
taken in the words used by him on such confidential 
or privileged occasion is, taken alone, no evidence of 
malice. Kent v. Bongartz,15 R. 1.72. We do not 
assent to the opposite doctrine, which would seem to 
be laid down by Pearson, J., in Wakefield v. Smith- 
wick, 4 Jones (N. C.) 327, which is not supported by 
the authority he cites and doubtless intended to fol- 
low, for if the words are true, a defendant does not 
need the protection of privilege. It is when they are 
false that he claims it. To strip him of such protec- 
tion there must be both falsehood and malice. To 
hold that falsehood is itself proof of malice in such 
cases reduces the protection to defend on the presump- 
tion of the truth of the charges. If however there 
were means at haud for ascertaining the truth of the 
matter, of which the defendant neglects to avail him- 
self, and chooses rather to remain in ignorance when 
he might have obtained full information, there will be 
no pretense for any claim of privilege. Odger Sland. 
& L. 199. **To entitle matter otherwise libellous to 
the protection [of qualified privilege] which attaches 
to communications made in tbe fulfillment of duty, 
bona fides, or to use our own equivalent, honesty of 
purpose, is essential, and to this again two things are 
necessary: (1) That it be made not merely on an oc- 
casion which would justify making it, but also froma 
sense of duty; (2) that it be made with a belief of its 
truth.” Cockburn, C. J., in Dawkins v. Lord Paulet, 
L. R., 5 Q. B. 102. The malice may be proved by some 
extrinsic evidence, such as ill feeling, or personal hos- 
tility, or threats and the like on the part of the de- 
fendant toward the plaintiff, but the plaintiff is not 
bound to prove malice by extrinsic evidence. He may 
rely on the words of the libel itself, and on the cir- 
cumstances attending its publication, as affording evi- 
dence of malice. Odger Sland. & L. 277-288; 13 Am. & 
Eng. Ene. Law, 431. There was evidence on the face 
of the letter tending to show that the motive of the 
plaintiff was ill-will to the plaintitf by reason of his al- 
leged action in defrauding defendant of his election, 
and spleen on account of his (the defendant’s) not hav- 
ing his recommendation more considered, and his 
friends appointed tothe offices to which Ramsey and 
others, named in the letter, had been appointed. That 
the plaintiff was of a different political party from 
himself gave him uo liceuse to make to the appointing 





power false and defamatory charges against him ma- 
liciously or without probable cause, simply to secure 
his removal from office. If the defendant thought the 
plaintiff should be removed from office because belong- 
ing toa different political party, and therefore in his 
judgment unsuitable or unfit to hold the office, he 
should have put his letter on that ground and there 
could have been no complaint. He had no right té 
make defamatory charges, if false, to secure defend- 
ant’s removal, the motive not beinga bona fide one to 
purge the public service of a felon and ballot-box 
stuffer, but merely to remove one who was objection- 
able to him either as being of an opposite party, or by 
having injured him personally, or from having been 
appointed instead of hisown recommendee for the 
place. If the defendant’s motive was to injure Hawk- 
ins, and to do that he recklessly made false and de- 
famatory allegations against the plaintiff, that is malice 
which would entitle the plaintiff to damages. It is to 
the public interest that the unfitness or derelictions of 
public officials should be reported to the authority hav- 
ing the power of removal, and any citizen bona fide 
making such report does no more than his duty, and is 
protected by public policy against the recovery of 
damages, even though the charge should prove to be 
false. But public justice will not permit the govern- 
ment archives to be made with impunity the receptacle 
of false and defamatory charges, made to secure the 
removal of an officer, whereby the malice of the] party 
making such charge may be gratified, or that some 
benefit or advantage, direct or indirect, may come to 
him. Proctor v. Webster, 16 Q. B. Div. 112 (1885). 
N. C. Sup. Ct., Nov. 38,1891. Ramsey v. Cheek. Opin- 
ion by Clark, J. 


MUNICIPAL CORPORATION—OPENING STREET—VA- 
LIDITY OF ORDINANCE.—A promise made by a citizen to 
pay a part of the expense of opening a street is not op- 
posed to public policy, and an ordinance passed by a 
common council to open such street will not, upon 
that ground, be set aside. This offer was made by a 
Mr. Barber, whose property will obviously be much 
benefited by the opening of the new street. Heap- 
peared before the common council and stated that he 
would give $1,000 above his assessment for special ben- 
efits. It is contended tbat this offer to contribute to 
the expenses of the improvement was calculated to in- 
fluence the judgment of the common council in its de- 
termination whether the street should or should not 
be opened. It is further insisted that this influence is 
inimical to a sound rule of public policy. There is a 
line of cases decided by the courts of the State of New 
Hampshire in which this view seems to receive sup- 
port. Dudley v. Cilley, 5 N. H. 558; Dudley v. Butler, 
10 id. 281; Smith v. Town of Conway, 17 id. 586; Gurn- 
sey v. Edwards, 26 id. 224. Chief Justice Parsons, in 
the early case of Com. v. Cambridge, 7 Mass. 158, seems 
also to have entertained a similar view. A different 
view is taken concerning the effect of such an offer in 
other cases. Partridge v. Ballard, 2 Me. 50; Crockett 
v. Boston, 5 Cush. 182. The opinion of Chief Justice 
Shaw in Copeland v. Packard, 16 Pick. 217, is in the 
same direction as the doctrine announced in the last- 
named cases. Then there are a number of cases hold- 
ing that gifts of land or subscriptions of money for 
the location of public buildings in a certain place are 
not inimical to public policy. These cases are collected 
in the opinion in Pepin Co. v. Prindle, 61 Wis. 301-311. 
I am unable to perceive how the offer made in this 
case infringes on any ruleof public policy. It is ob- 
servable that the offer holds out no personal advantage 
to any member of the common council. ‘Nor does it, 
as in the case of Smith v. Applegate, 23 N. J. Law, 352, 
offer an inducement to a party to the proceedings tu 
fasten a burden upon the public, after a reviewing 
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body had declared it unnecessary. The offer in this 
instance operated to make the conditions under which 
the judgment of the common council was to be exer- 
cised as to the advisability of opening the street more 
favorable to the public interests. It is almost always 
necessary, in deciding upon propriety of a public im- 
provement, to consider, on the one hand, the advan- 
tages which are likely to accrue to the public from it, 
and on the other hand, the expense and burden which 
will be imposed by reason of it. These considerations 
lie at the root of the question whether it shall be 
done, and, if done, how it shall be done. Where 
the amount of expense is so great that the un- 
dertaking is dropped, a public gaiu is lost by reason of 
this unfortunate obstacle. Ifthe expense can in any 
way be reduced, so that the balance, after weighing 
these counter-considerations, is in favor of the benefit 
over the burden, then the public reap the advantage. 
It seems to follow that an offer to diminish the ex- 
pense which would fall upon the public is a gain, and 
not aloss, tothe public. It is of course apparent that 
if the public improvement would have been executed 
without the interveation of the offer, the offer dimin- 
ishes the amount which would otherwise have to be 
raised by tax. In fact the offer merely introduces a 
new factor in the conditions under which the common 
council is to consider the propriety of opening the pro- 
posed street. But it leaves that body untrammelled 
by any bribe, directly or indirectly, in view of all the 
conditions and witha regard to the best interests of 
the public, to exercise that discretion with which it is 
invested by the Legislature. It may be observed that 
if it should be held that an offer to contribute money 
is opposed to public policy, it must follow that a dona- 
tion of land must stand upon the same footing. The 
acceptance of public highways which have been dedi- 
cated would come under the ban of such a doctrine. 
The very same argument could be employed against it, 
namely, that if it had been necessary to condemn the 
route and assess the cost upon neighboring owners and 
upon the public, the street might have been opened, 
and so the burden of maintaining it would not have 
been imposed upon the public. Sup. Ct. N. J., Nov. 
5, 1891. State v. Mayor, etc., of the Citu of Orange. 
Opinion by Reed, J. 

Unitrep STATES MARSHALS — DEPUTIES — POWERS 
OUTSIDE DISTRICT—CARRYING CONCEALED WEAPONS. 
—The authority and powers of United States marshals 
and their deputies are confined to the districts for 
which they are appointed, aud hence where a deputy 
marshal for the Western District of Tennessee, white 
temporarily iu Mississippi on private business, learns 
of the whereavouts of a person for whom he has a war- 
rant of arrest, and thereupon conceals a pistol about 
his person preparatory to starting in pursuit, he is an- 
swerable to the Mississippi courts for the offense of 
carrying concealed weapons, and habeas corpus will 
not issue to effect his release. Concisely stated, the 
argument is that, as the relator, at the time of his ar- 
rest, was a deputy United States marshal, and was in 
the act of starting in the pursuit of a criminal for 
whose arrest he had a warrant in his possession, he was 
therefore engaged in the performance of an act en- 
joined apon him by the Constitution and laws of the 
United States, and had a right to carry a pistol, for the 
carrying of which he was arrested, and that it is im- 
material that the acts which are claimed to have been 
done in pursuance of the laws of the United States 
were done and performed outside of the limits of the 
district for which the relator had been appointed, and 
was serving asa deputy marshal. This argument is 
ingenious but it is unsound. It overlooks the vital 
principle running through our laws (and which is in 
fact admitted by the relator in another form) that, 
subject to certain well-defined exceptions (not ma- 








terial to be stated here), the authority of the United 
States marshals and their deputies to act in an official 
capacity is confined to the respective districts for which 
they have been appointed. Rev. Stat., §787; Fletcher 
v. U. 8., 45 Fed. Rep. 213, 214. In this case the relator 
was 2 deputy United States marshal for the Western 
District of Tennessee, and the warrant which he had for 
the arrest of Bowers had been issued by a United 
States commissioner for that district. No part of his 
district extended into Mississippi. The warrant was 
effective only in the Western District of Tennessee. 
Toland v. Sprague, 12 Pet. 300; Ex parte Graham, 3 
Wash. ©. C. 456; 4 id. 211; Day v. Manuf. Co., 1 
Blatchf. 628. Moreover the official character of the re- 
lator could be recognized only in that district. Out- 
side of that district, except in certain special cases not 
material in this consideration, he was simply a private 
citizen, and as such was amenable to the laws of the 
place where he chanced to be. He could not serve the 
warrant outside of his own district, and his official au- 
thority could be recognized only in that district. If 
he could not do the main act connected with the ser- 
vice of the warrant without his district, neitaer could 
he perform, outside of his district, such incidental pre- 
liminary acts as are claimed in this case to have been 
done in the line of his duty, and therefore in pursu- 
ance of the law. Much reliance however is placed ou 
section 788 of the Revised Statutes. That section pro- 
vides as follows: ‘‘The marshals and their deputies 
shall have, in each State, the same powers in executing 
the laws of the United States as the sheriffs and their 
deputies in such State may have by law in executing 
the laws thereof.” The argument in this connection 
is that as,in the performance of their duty, the sher- 
iffs and their deputies in Mississippi have a right to 
carry a pistol, therefore the relator, as a deputy 
United States marshal for the Western District of 
Tennessee, being in Mississippi, should have the same 
right. That conclusion is anon sequitur. That section 
of the statute will not warrant such a construction. It 
was never intended by that section to enlarge the ter- 
ritorial jurisdiction of the United States marshals and 
their deputies, which is the logical effect of the con- 
struction contended for. That section must be read 
and construed in pari materia with section 787. When 
so read, it means simply that the marshals and their 
deputies, within their respective districts, shall have 
in each State the same powers in executing the laws 
of the United States as the sheriffs and their deputies 
in such States may have, by law, in executing the laws 
thereof. It would greatly protract this opinion, and 
would subserve no useful purpose, to review the many 
authorities cited and commented upon by counsel, 
both in their oral arguments and their briefs since 
filed. It is sufficient to say that none of them, it is 
believed, are directly in point, but, so far as they are 
applicable to the facts herein, their principles have 
been embodied in this opinion. This may be consid- 
ered a hard case, in some particulars, on the relator, 
who evidently had no intention of violating the laws 
of the State of Mississippi in arming himself witha 
pistol, but that consideration touches the merits of the 
defense in the State court rather than its jurisdiction, 
and cannot influence this court in habeas corpus pro- 
ceedings. U.S. Cire. Ct., N. D. Miss., W. D., Sept. 30, 
1891. Walker v. Lea. Opinion by Lamar, J. 47 Fed. 
Rep. 645. 


CORRESPONDENCE. 


Sunpay Laws. 

Editor of the Albany Law Journal: 
T wish to thank you for your kind notice of my lit- 
tle book on ‘Sunday Law,” and at the same time I 
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am moved by an instinct which you will recognize as 
paternal, though you may possibly consider it morbid, 
to endeavor to turn aside from my offspring even the 
very delicate point of the criticism you have directed 
against it. You find fault with my conclusion that 
Sunday laws are immoral, demoralizing, etc., and add 
that it isasa holiday and not as a holy day that Ameri- 
can jurisprudence should regard Sunday. 

{ confess myself one of those who feel the force of 
the suggestion that what this country needs is not more 
holidays but more days to get over them. Years ago 
Horace Mann voiced what was then supposed to be the 
American idea in the incessant burden of his song 
praising work for its own sake,and insisting that it 
was to be valued altogether independent of its re- 
wards, because of its strengthening, refining and puri- 
fying effects on human character. Nous avons chungé 
tout cela. Now-u-days in mauy branches of industry 
the man who is willing to do all the work he can is 
cailed a “ scab,’’ and is stoned by the other men of his 
trade and scratched by their women, and many times 
he is lucky to escape with his life. We have vast or- 
ganizations, constant agitation, occasional riots and a 
good deal of legislation, the sole object of which is to 
enable people to do as little work as possible, and in 
fact seem to be living under asort of National apothe- 
osis of idleness. Of course it is possible that the school 
of Horace Mann was all wrong and the school of the 
walking delegate is really the church of the new dis- 
pensation. But the change of ideals in a professedly 
industrial civilization is certainly curious and inuter- 
esting and it seems Lo me has attracted too little the at- 
tention of students of our social phenomena. 

However, as Mr. Rudyard Kipling would say, “ that 
is another story.’’ What I intended to observe about 
Sunday laws is that they are not designed to make the 
day a holiday, for if they were they would not pro- 
hibit play as wellas work. Just as soon as they are 


reduced to laws establishing a mere legal boliday on. 


the first day of the week all the interest of their pres- 
eul supporters in their existence or enforcement will 
beatauend. The first English ‘‘ Sunday law ”’ passed 
under the Puritan dispensation was not directed 
against work at all, but against play, and this lgw con- 
tained all that was really esteemed of value by our 
American Puritans, to whom Sunday laws owe their 
being and vitality. 

Even as regards work, the idea of compulsory idle- 
ness is grotesque enough and really originated with 
Mr. Squeers of Dotheboy’s Hall, to the best of my 
kuowledge. His pupil Moggs was sniffing and low- 
spirited, whereupon Mr. 8S. ‘‘ moistened the palm of 
his terrible right hand ” and observed: ‘ Cheerfulness 
and contentment must be kept up—Moggs, come 
here.” So the State, under the holiday theory of Sun- 
day laws, says to the citizens: ‘‘ You must be cheerful 
on Sunday under a penalty of $—— for each and every 
offense. And in order to encourage you to be 60, we 
will deprive you of every possible means of diversion 
ou that day and punish you if you go out into the 
fields and play all by yourself.” 

Of course the State may close its own offices on Sun- 
days, forbid the protest of notes, etc., but to do this is 
not to pass a Sunday law at all. 

Yours truly, 
Jas. T. RINGGOLD. 
cnncincinsllpmnititiiatas 


NEW BOOKS AND NEW EDITIONS. 


THe GREEN Baa. 

The Green Bag, a useless but entertaining magazine for law- 
yers, edited by Horace W. Fuller. Vol. 3, covering the 
year 1891. The Boston Bouk Company, Boston, Mass. 

This publication is always received and read by us 
with pleasure and iustruction—every word of it except 
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certain cases in verse. The present volume is not in- 
ferior to its two predecessors at any point. It con- 
tains valuable biographical sketches of eminent law- 
yers, exhaustive histories of several of the State courts 
and very copious and admirable portraiture. The 
courts of final appeal in Pennsylvania, Louisiana, Mis- 
souri, Illinois and New Jersey are here described, 
with a great number of portraits of their judges. 
Among the best full-page portraits are those of Benj. 
Vaughan Abbott, David Dudley Field, Sir John 
Thompson, Rufus King, James T. Brady, Sir John A. 
Macdonald, Lord Selborne, Sir Edward Clarke and 
Jobu Marshall. A large copy, for framing, of that of 
John Marsball—which is one not commonly known 
and is extremely interesting—is given to every sub- 
scriber who has “ paid up” for the new year. There 
is one law school described in this volume—that of Os- 
goode Hall, Toronto—and this article is illustrated by 
a beautiful group of portraits. It is our belief that in 
the distant future these volumes will command high 
prices on account of the portraits alone. The volume 
gives also a greatamount of matter not only “ enter- 
taining’ but valuable and instructive as well. It is 
well and appropriately bound in green. May its color 
prove perennial! 
—_>———_———— 


FIFTEENTH ANNIVERSARY OF THE NEW 
YORK STATE BAR ASSOCIATION. 


The Fifteenth Anniversary of the New York State 
Bar Association will take place at Albany, N. Y., 
Tuesday and Wednesday, January 19 and 20, 1892. 

The meeting ou Tuesday will be held in Jermain 
Hall at 2:30 P. M., according to the following 


PROGRAM. 
Prayer — Rev. P. 8S. SAWIN. 
Address by the President —Hon. GzorGe M. DIven. 
Presentation of portrait of the late Hon. Homer A. 
Nelson, by members of the Dutchess county bar. 
Presentation Address — Hon. F. B. Lown. 
Reception Address — By the PRESIDENT. 
Annual dddress —‘* Respect for the Law; Responsi- 
bility of the Profession ” — Hon. MELVILLE M. 
BIGELOW. 
Consideration of proposed amendments to article 2 
of the Constitution. 
The banquet will be held at the Hotel Kenmore, 
Tuesday evening, January 19, 1892, at 7: 30. 


The parlors of the hotel will be opened during the 
afternoon and evening, fur the reception of members 
and invited guests. 


The meeting on Wednesday, January 20, will be 
held in the common council chamber, City Hall, 
where the following exercises will take place: 


Election of officers. 
Paper — “ Medical Jurisprudence. The Bench and 
the Bar ”— CLARK BELL. 
Awarding Postgraduate Prize—Subject: ‘‘To What 
Extent Can or Should Parol Evidence be Accepted 
to Construe or Determine the Provisions of a 
will?” 
Discussion on the subject of Law Reporting. 
Discussion on the subject of Revision of Corporation 
Law. 
Report of committees. 
Miscellaneous business, 
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Members are respectfully requested to call at the 
rooms of the association, Capitol, first floor, southern 
corridor, and register their names. 

The committee take pleasure in stating that reports 
from all parts of the State indicate a very large at- 
tendance of members at the meeting and banquet, and 
that they feel assured in saying that both will well re- 
ward the members for the little time it will take to 
attend them. 

THE COMMITTEE. 


—_—__o—_—_—_—_—_ 


NOTES. 


T is rumored that the favorite dish of the Albany 
Lawyers’ Dining Club is b’ar meat. 


Excellent, amiable and courteous as Mr. Justice 
Denman is both on and off the bench, we think he 
went a little too far in condemning sketching in court, 
and much too far in saying he would have sketching 
barristers turned out of court. To turn out of courta 
barrister using a pencil (however complimentary the 
sketch might be) would be almost as bad as commit- 
ting to prison ayoung woman found walking with an 
undergraduate.—London Law Times. 


If sentiment were allowed to affect the administra- 
tion of justice the result could hardly be satisfactory. 
But it would be difficult to imagine a less edifying ex- 
ample than that found in the State of Massachusetts, 
where it is the practice each Thanksgiving day to pre- 
sent two life-convicts with pardons. Those who do 
not commit an offense sufficiently atrocious to merit a 
life sentence have apparently no chance in this singu- 
lar award of Thanksgiving bounties.—Canada Legal 
News. 


THE FOURTH LESSON. 


| oe students of our special class seem to be well 

pleased with the individual instructions which 
they are receiving by mail. This opportunity of learn- 
ing short-hand at home at an expense of only $2isa 
rare one, and itis not surprising that many should take 
advantage of it. 

When two or more persons meet together for dicta- 
tion practice the following plan may be adopted: Be 
seated all at one table. Do not practice for speed upon 
any exercise until you have learned to phrase and out- 
line it correctly. Each student should in turn read to 
the other members of the group, the exercise being 
read, not from the print, but from the notes last taken. 
When all the members of the circle have read in turn, 
compare the last draught carefully with the original, 
and repeat until errors cease to be found. Dictate 
slowly at first, gradually increasing the speed. 

Always carry in your pocket a copy of this paper 
containing the short-hand lesson, to read at leisure 
moments, while travelling, waiting for cars or steam- 
boats, for lazy people to keep appointments, or when- 
ever au opportunity for a few minutes’ study may be 
had. 

Most pupils press the pen too hard upon the paper, 
making both the light and shaded lines heavier than 
they should be. This extra pressure means more fric- 
tion, more labor, more time, less speed. The rapid 
stenographer always touches the paper lightly. It is 
an excellent plan to cultivate lightuess of touch by 
frequent practice in writing the thin stems as fine as 
possible, executing them rapidly, barely touching the 
paper with the pen. 

After n, sk, and in some other cases, / is written 
downwards, See line 6. It is then called el; and 
when struck upward, luy. The signs for J, oi and ow, 








should be made as small, light and sharp-angled as 
possible. When two vowels are written by one stem, 
one is placed nearer according to the order in which 
they occur. ‘The circle s is always written on the in- 
side of curves. At first curves are difficult to write. 
As to degree of curvature they should be nearly one- 
fourth of acircle. Becareful to bend them evenly 
throughout. In this and all remaining lessons spend 
at least two hours in copying and re-copying the Plate. 
Then write the words as they are read to you from the 
Key, compare witb the Plate, and repeat until no 
errors are found. Also write and rewrite the exercise 
a number of times. Occasionally transcribe your short- 
hand, and compare the translation with the original 
print. At first write slowly, and with great care; af- 
terward increase your speed gradually. 

First—Practice ou Plate 4 until you can copy it in 
four minutes. 

Second—Spend twenty minutes writing the word- 
signs in Lessons III and IV as they are read to you 
miscellaneously. 

Third—Write in short-hand the following exercise: 

Knee nay nigh know oil safe save file feel vale vile 
fame foam Lyle loaf loam Maine lief leave moi] knife 
leak bore door fore pore pile pale peel bale bile fails 
toils vice. 

KEY TO PLATE 4. 

4 Fee fie vie lie lay lee mow (verb) mow (noun). 5 
Oaf eve eel isle ire our life lower. 6 Nile knoll kneel 
name lope league chore boil. 7 Nose face sign save 
sore sown aims James. 8 Dio leech sours soils arise 
Fido voyage Milo. 9 Word-sigus—For have will me 
my himinany no. 10 Never now give anything that 
first we you. Translate lines llto 15. (The words in 
lines 11 and 12 occur also in the exercise given above.) 


PLATE 4. 
mV Wj DA Az 


mwaeriTry tT. 


3 MN 


25 9 oa oe" 
5 xn AN ft NAGE’ 
ie a 
ax err 


bi ad 


sk JZ Dk 


‘WORD-SIGNS. 





wwe k a, rn 
ny Pa oi 
ne hn WOO 


u -\ aa E Cal al 
BT WM we WAM 


Copyrighted by The Moran Short-Hand Cy., St. Lous, 
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CURRENT TOPICS. 





TTENTION is called to the fifteenth annual 
meeting of the New York State Bar Associa- 
tion, to be held at Jermain Hall, in this city, on the 
19th instant, and at the common council chamber, 
on the 20th instant. The programme was given in 
this journal in full last week. The annual address, 
by Melville M. Bigelow, on ‘‘ Respect for the Law; 
Responsibility of the Profession,” is a lofty subject, 
and much is expected from the treatment of it by 
Dr. Bigelow, who is one of the most eminent legal 
scholars, authors and teachers in this country, and 
whose name is well known and honored abroad. 
The other exercises will be of interest, local or gen- 
eral, 


We have always considered this journal as rather 
‘“free-spoken” about the lawyers on and off the 
bench, but we humbly acknowledge our inferiority 
in sauciness to the London law journals, whose 
comments are frequently enough to raise the nat- 
ural hair on the wigged heads of England. The 
latest exhibition of this boldness is afforded by the 
London Law Times, in respect to the recent trial of 
Osborne v. Hargreave, which came to so untimely and 
startling a termination by the abandonment of it by 
the plaintiff's counsel, Sir Charles Russell, whose 
conduct was pronounced ‘‘noble” by the trial 
judge, Mr. Justice Denman. The Law Times was 
moved to utterance by the London Times, which re- 
marked: ‘Sir Charles Russell’s emotion was no 
doubt very affecting as seen from the bench, but 
outside observers cannot help suspecting that so 
practised an advocate has by this time got his for- 
ensic emotion pretty well in hand, while at the 
same time they remember cases in which it has 
been expended upon very questionable objects. It 
was no doubt unpleasant for Sir Charles Russell to 
find himself on the wrong side, but he cannot ex- 
pect always to be as fortunate as in the Russell case. 
Was that, by the way, conducted ‘nobly’ by solic- 
itor and counsel on the petitioner’s side?” Here- 
upon the Law Times “ goes for” everybody as fol- 
lows (and it is all so good that we cannot bear to 
omit a word of it): 

“Our courts stand in jeopardy of being made the 
stage of forensic sentimentalism of the most demoral- 
izing character. To behold our greatest advocate in 
tears over a fallen cause, backed by two mutes up- 
standing in the persons of his juniors, whilst a peni- 
tential speech is made to alistening crowd of idle and 
curious members of what Lord Rosebery describes as 
‘called society,’ chorused by the ‘crisp clear voice’ of 
a law officer of the crown relating the steps by which 
‘both sides’ (the advocates almost embrace in their 
zeal in pursuit of the truth regardless of the sides on 
which they appear) trace out the crime which brings 
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the case to an end—to see and hear all this, presided 
over by a judge who can tell the jury that he had 
solved the problem, and was complete master of the 
evidence, and awards the counsel the highest meed of 
praise for their ‘ noble’ conduct, and finally to find the 
press giving verbatim and descriptive reports, with 
bracketed ‘expressions of sympathy all round,’ makes 
one ask the question, Is this a trial in a court of law, 
or is it a Surrey-side melodrama? 

““We have used the term ‘ demoralizing’; the whole 
business is demoralizing. We think it is demoraliz- 
ing to counsel, who, finding themselves in causes 
on which the public gaze is ‘rivetted,’ justly think they 
are the heroes of the hour. Whilst in the case they 
know their every act is watched by a critical pro- 
fession and a most outspoken press and unchar- 
itable ‘society.’ At its close they are weighed 
in the scales of public opinion, and a rise or 
fall in public estimation is indicated as clearly 
as that of prices on the Stock Exchange. It is demor- 
alizing to the judges. They know they are being 
sketched. They know that all their good and bad 
qualities will be used as preface to the report of the 
sensational climax; even their college days will be 
ransacked, and if they rowed in the ’Varsity eight the 
remains of their grand physique will be detected un- 
dertheermine. And lastly, if the closing scene is 
emotional, they are carried on the tidal wave to a 
sandy shore of maudlin eulogium of counsel who have 
simply done what all counsel do every day when the 
courts give them a chance—their duty—in an ordinary 
and business-like manner. It is demoralizing to the 
administration of the law. What would be a common 
felony ina costermonger becomes a ‘ great pearl mys- 
tery’ because the parties concerned move in ‘good so- 
ciety.’ Ifa waiting-maid had stolen the jewels and 
married a railway porter, concealing her crime, and 
then brought an action of slander tried before a com- 
mon jury with unknown counsel on either side, no 
amount of mystery could have induced a judge to con- 
sent to sit all through the Christmas holidays to dis- 
pose of it. Here comes in humbug in its highest 
Brobdingnagian development. This pearl mystery 
was embellished regularly and irregularly with all 
kinds of factitious trimming. The fact that the plain- 
tiff was in some way basking in the radiance of a dis- 
tinguished member of the common-law bar was 
brought outin re-examination. It really had less than 
nothing to do with the merits of the controversy, and 
now poor Sir Henry James is being wept over by 
everybody on the score of his unhappy sponsorship of 
the peccant young lady who deceived all her best 
friends. What arrant humbugitallis. And what a 
bad impression it must produce upon the minds of all 
thoughtful men who desire to see serious issues tried 
by solemn tribunals upon strict linés, free from emo- 
tion and sensationalism. The great mischief of it all 
is that, by converting our courts into theaters and 
playgrounds for the idle public,and throwing an ex- 
ceptional glamor over trials in which well-bred people 
are mixed up, we magnify the dividing line between 
rich and poor. Further, by making bench and bar a 
mutual admiration society we expose both sides to the 
risk of undeserved adulation, with the possibility of 
entailing such ridicule as the Times casts upon Mr. 
Justice Denman’s encomium of ‘noble,’ and such 
questions as,itfasks, ‘Was the conduct of the counsel 
and solicitors for the petitioner in the Russell Case 
noble?’ 

“‘Things unhappily are too far gone for us to hope 
to get back into the regions of judicial equilibrium 
and forensic common sense. The flood must flow 
when society wills it,and humbug threatens to com- 
plete that degradation of the courts of law whicha 
half-hearted and inefficient administration by the 
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heads of the judicature has rendered almost complete. 
Let the best business of the country drift into arbitra- 
tion, let closed courts look on to deserted corridors 
whilst judges are clearing empty gaols in provincial 
towns, and then let humbug dominate a sensational 
cause interesting to good society in the only nisi prius 
court open in London in the closing week of the sit- 
tings, and the end and consummation of justice for the 
people is attained. Fiat justitia, ruat celum.”’ 

Certainly there is nothing “mealy-mouthed ” 
about that. It must be confessed that the late trials 
in England, looked at through the large end of the 
opera-glasses, have seemed extremely sensational 
and rather too much like society entertainments of 
a novel kind. There has been nothing so emotional 
and effusive on this side the ocean in a long time — 
perhaps not since the Beecher case. 


The following is the programme and order of ex- 
ercises of the fifteenth annual meeting of the IIli- 
nois State Bar Association, to be held at Chicago, 
January 28-29, 1892. January 28: Morning Ses- 
sion, call to order, 10 a. M., city council chamber; 
Report of committee on admissions, 8. P. Wheeler, 
chairman; Report of executive committee; Presi- 
dent’s annual address, James M. Riggs; Special 
address, ‘United States Circuit Courts of Appeals,” 
Lyman Trumbull. Afternoon Session, Report of 
secretary and treasurer, W. L. Gross; Special ad- 
dress, ‘‘ Legal Journalism,” Irving Browne; Report 
of committee on grievances, A. Orendorff, chair- 
man; Special address, ‘‘State Board of Equaliza- 
tion,” John M. Hamilton; Report of committee on 
legal education, E. M. Prince, chairman; Special 
address, ‘‘ History of Illinois, and the State’s Duty 
in Respect Thereto,” Elliott Anthony, H. W. Beck- 
with. January 29: Morning Session, Report of 
committee on law reform, H. B. Hurd, chairman; 
Election of officers for ensuing year; Special ad- 
dress, ‘‘ Identification of Ink in Written Documents,” 
M. D. Ewell; Resolutions and new business; Spe- 
cial address, ‘‘ Origin of Trade-marks,” L. L. Bond. 
Afternoon Session, Special address, ‘‘Is a Law- 
Making Affiliation with a Political Party a Qualifi- 
cation to Office, Constitutional?” Geo. W. Kret- 
zinger; Reports of special committees; Special ad- 
dresses, ‘‘ Transfer of Law Titles,” A. Orendorf, 
Hiram Bigelow, E. Callahan, H. B. Hurd; Histo- 
rian’s report, James B, Bradwell; Unfinished busi- 
ness; Announcement of standing committees by the 
president elect. Evening Session, Fifteenth an- 
nual banquet, six o’clock, Grand Pacific Hotel. 


The Central Law Journal, commenting on the 


views of our correspondent,“ Lawyer,” in regard to | 


Mr. Tilden’s will, says: ‘‘Though we are hardly 


prepared to agree with the view of the correspond- | 


ent, without more convincing testimony, it does in- 
deed seem strange that a man of the ability and 
wisdom usually ascribed to Mr. Tilden should, in 
the face of doubt and question on the subject, have 
left the fate of the provisions of his will to the de- 
termination of the courts, when he could easily have 


placed them beyond controversy.” The Harvard 


Law Review says of the decision: 

‘* Beside the obvious slur the facts of the case throw 
on the general policy of discarding the cy-pres doc- 
trine, they give an opportunity to deplore the fact that 
what might be called the laissez-faire doctrine is not 
more widely applied in cases of attempted trusts. The 
property is given to the executors. The equitable 
rights of the next of kin, like all constructive trusts, 
résts purely on ideas of natural justice, and it certainly 
seems as though the interference of equity to set aside 
the legal title is uncalled for, except when the failure 
of the testator’s object gives the next of kin a right im 
justice to complain. When the donees, as in this case, 
are willing to fulfill the testator’s wishes, it seems as 
though equity, in interfering to prevent their action, 
is converting a regulating principle which depends for 
its life solely on natural justice into a positive rule 
having no defense either in policy or in principle. 
Such however seems to be the general law.’’ 

Mr. Tilden was not very much of a lawyer, but he 
ought to have known enough to take good advice. 
Meantime it seems a sort of poetic retribution that 
his pet scheme should be set aside by a branch of 
the court which he villified and publicly abused for 
its upright and independent conduct in the Tweed 
Case. 


A correspondent writes us that whether the State 
may not ‘‘ordain the cessation of business on Sun- 
day,” “is a very troublesome question as applied 
to many details of petty business. No hard and 
fast line can be drawn between business as is busi- 
ness, and business-work that is fairly necessary, e. g., 
a physician’s, minister’s, cook’s, baker’s, coachman’s, 
on steam, electric or horse cars, etc., etc., ete. All 
things considered, I guess, after all, that all the 
State can do is to make Sunday a holiday, and pro- 
hibit specific kinds of business, and those not so very 
many. Asa rule, the observance of Sunday must be 
left to public morale; and in France, where it is a 
holiday, pure and simple, the trend, as I under- 
stand, is toward gzviet and quiet enough to meet all 
reasonable demands of those who would make of it, 
Sor themselves, a holy-day. It was not amiss for you 
to stir up the subject, and the more it is stirred the 
better for liberty. If business, as a rule, be inter- 
dicted, does not equality require that its interdict 
be universal, and that work done on Sunday must 
be only benevolent — without recoverable pay ?” 


Mr. David Dudley Field’s article on ‘‘Law Re- 
form in the United States and its Influence Abroad,” 
is reprinted from the American Law Review, by the 
Review Publishing Company, of St. Louis, in pam- 
phlet form, with an excellent steel portrait of the 
author. This is a very concise and authoritative 
statement of the subject, by the distinguished re- 
| former, who at the age of eighty-seven remains like 
| ee neither withered nor stale, and iike 

the spring, ever new, but not ‘‘ backward.” The 





pamphlet contains considerable additions showing 
| the progress of codification in the far-western part 
of this country. 
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NOTES OF CASES. 

N Burdett v. Allen, Supreme Court of Appeals of 
West Virginia, December 7, 1891, it was held that 
the charter of a city, and the ordinances ordained 
by its council, may lawfully provide for the taking 
up and impounding cattle, hogs, horses, sheep and 
other animals found running at large in the public 
streets during the night, and for selling them to 
pay charges for impounding, etc., without judicial 
inquiry or determination, upon notice being given 
to the owner. The court said: ‘‘Counsel for de- 
fendant in error contends that the property taken, 
as the cow in this case was, was so taken without 
due process of law, and refers to Cooley Const. Lim. 
363, 364, but we find the author says: ‘A statute 
which authorizes a party to seize the property of 
another without process or warrant, and to sell 
without notification to the owner for the punish- 
ment of a private trespass, and in order to enforce 
a penalty against the owner, can find no justification 
in the Constitution.’ Cattle running at large at 
night ina public street of a city or town cannot 
however be regarded as committing a ;private tres- 
pass. Section 5 of the ordinance proven in this 
case provides that the poundmaster shall forthwith 
notify the owner, etc., and section 7 of the same 
ordinance provides that the mayor shall direct the 
sergeant to advertise and sell, etc. Thus it appears 
that the poundmaster’s duty is to take up the ani- 
mal, notify the owner and report the facts to the 
mayor; and when a sale is to be made it is made by 
the sergeant under the direction of the mayor, who, 
by section 39 of chapter 47 of the Code, is ex officio 
a justice and conservator of the peace within the 
limits of the city. In the case of Davidson v. New 
Orleans, 96 U. 8. 97, the court holds in the second 
point of the syllabus as follows: ‘The court sug- 
gests the difficulty and danger of attempting an au- 
thoritative definition of what it is for a State to de- 
prive a person of life, liberty or property without 
due process of law, within the meaning of the four- 
teenth amendment, and holds that the enunciation 
of the principles which govern each case as it arises 
is the better mode of arriving at a sound definition ;’ 
and in point three the court says: ‘This court has 
heretofore decided that due process of law does not 
in all cases require a resort to a court of justice to 
assert the rights of the parties against the individ- 
ual, or to impose burdens upon his property for the 
public use;’ citing Murray v. Improvement Co., 18 
How. 272, and McMillen v. Anderson, 95 U. 8S. 87. 
In 1 Dill. Mun. Corp. 481, note 2, we find ‘an ordi- 
nance directing the impounding and sale of animals 
for costs and expenses,’ but not imposing a penalty, 
held valid under a charter authorizing the impound- 
ing and sale ‘for any penalty imposed by any ordi- 
nance or regulation and all costs;’ citing Ft. Smith 
v. Dodson, 46 Ark. 296; that ‘such an ordinance is 
valid and takes effect whether the owner resides in 
the town or not;’ citing Rose v. Hardie, 98 N.C. 44. 
We also find that Tiedeman, in his valuable work 
on Limitations of Police Power, says, on page 506: 


‘The clash of interest between stock-raising and 
farming calls for the interference of the State by 
the institution of police regulations; and whether 
the regulations shall subordinate the stock-raising 
interest to that of farming, or vice versa, in the case 
of an irreconcilable difference, as is the case with 
respect to the going at large of cattle, isa matter 
for the legislative discretion, and is not a judicial 
question. In the exercise of this general power of 
control over the keeping of live-stock the State or 
municipal corporation may prohibit altogether the 
running at large of such animals, and compel the 
owners to keep them within their own inclosures, 
and provide as a remedy for enforcing the law that 
the animals found astray shall be sold, after proper 
notice to the owner, and time allowed for redemp- 
tion, paying over to the owner the proceeds of sale, 
after deducting what is due to the State in the shape 
of penalty.’ The power granted by the Legislature 
to the cities and towns of our State to prevent cat- 
tle and other animals from running at large in their 
streets is a police power, intended for the protection 
of the citizens, and to enable them to enjoy the 
streets and public thoroughfares, and to prevent 
depredations on yards and gardens by breachy 
stock during the night, when the same are un- 
watched and unprotected. There is necessity for 
immediate action when cattle are found upon the 
public street at night. As is frequently the case, 
the officer may be ignorant as to the ownership of 
the cattle thus found on the street, and in order 
that the object of the ordinance may be made effect- 
ive he must proceed at once and arrest the animal, 
without waiting for any judicial investigation as to 
whether the seizure may be lawful. If it were oth- 
erwise, and the officer waited until a judicial inves- 
tigation should take place, the animal would be 
gone, and the ordinance would prove abortive and 
inoperative. In order then to enforce the ordinance, 
such cattle must be impounded; they must also be 
cared for and fed, and if no owner comes for them 
they must be sold, to use a common expression, 
‘to prevent them from eating their heads off.’” 
Citing Cook v. Gregg, 46 N. Y. 439; Hard v. Near- 
ing, 44 Barb. 472; Campau v. Langley, 39 Mich. 
451; 8. C., 38 Am. Rep. 414; Wilcox v. Hemming, 
58 Wis. 144; Cooley Const. Lim. 588; Sedg. Constr. 
Stat. and Const. Law, 435. See note 33 Am. Rep. 
416, 


In Thompson v. Douglass, Supreme Court of Ap- 
peals of West Virginia, December 7, 1891, it was 
held that the mere exclusion of a juror upon a chal- 
lenge for cause upon insufficient ground will not be 


cause for reversal. The court said: “‘ Where a dis- 
qualified juror is put on a jury, it is of course error; 
but where a qualified juror is improperly rejected, 
it is a wholly different thing. In such case the man 
taking his place is qualified and unexceptional. Is 
he not as good a juror as the excluded one? Has 
not the party had what the law designs — a trial by 
an impartial jury? If you set aside the verdict, 
upon a new trial he cannot get that rejected man, 
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Is that man better than all the balance of the citi- 
zens of the State qualified for jury service? Shall a 
long, costly trial be upturned for such a cause only 
to give the party what he has already had —a fair 
jury? Is the administration of justice to bear the 
odium of such technicality? In Montague’s Case, 10 
Gratt. 767, point four of syllabus is: ‘The decision 
of a court allowing a challenge on the part of the 
Commonwealth, or disallowing a challenge on the 
part of the accused, whether such challenge be 
a principal challenge, or a challenge to the favor, is 
matter of exception on the part of the accused, 
which it is his right to have reviewed in an appel- 
late court.’ I am of opinion that this decision is 
erroneous, and hurtful to the practice of the courts 
and the administration of justice, and ought not 
longer to prevail. The doctrine that harmless error 
shall not reverse and render fair trials abortive has 
made great progress since the date of the decision 
cited. Judge Lee gave no reasons in the opinion, 
except that in criminal cases the law would intend 
harm to an accused where he is deprived of a right. 
He did not even refer to the guere in Clore's Case, 
8 Gratt. 606, and the strong argument of Judge 
Lomax, probably overlooking them. That argu- 
ment is, in my judgment, unanswerable. He said: 
‘When, upon the Commonwealth’s challenge, one 
of the venire is erroneously excluded from the panel, 
the effect is materially different from that produced 
by erroneously overruling the prisoner’s challenge 
to avenire-man. In the former case the exclusion 
of a particular man from the jury does not throw 
any obstacle in the way of impanelling an impartial 
jury of qualified jurors. The effect is only to set 
aside one alleged to be disqualified, and put in his 
place one that is qualified. This exclusion and sup- 
stitution can in no wise affect the fairness and im- 
partiality of the trial, because the trial is still had 
before a jury, all the members of which are free 
from exception. Not so in the other case. Then a 
disqualified juror is imposed upon the accused. He 
has not been tried by twelve qualified jurors, as the 
law entitled him; and the disqualitication of the 
juror thus imposed upon him vitiates the verdict. 
Overruling his challenge therefore is just ground of 
exception on his part; and he is allowed to com- 
plain of the error, because he has been aggrieved. 
He has not been tried, as he was entitled to be, by 
twelve duly-qualified jurors. But in the other case, 
notwithstanding the exclusion complained of, of one 
of the venire, he has had all that any prisoner can 
be entitled to demand —a fair and impartial trial 
before twelve jurors free from all exception. And 
again, if the exclusion of the venire-man upon the 
Commonwealth’s challenge be a matter of exception 
and ground of error on the part of the accused, how 
can the supposed wrong that the error has inflicted 
upon him be repaired? It is only upon the reversal 
of the judgment to award a new venire facias, not 
that he may have the excluded venire-man impan- 
elled on his jury, but that he may again be tried by 
twelve qualified jurors; in other words, that he may 
have another trial — such precisely, in all respects, 





as that fair and impartial trial before a jury free 
from exception that he has already had.’ As the 
juror’s exclusion in that case was justified on its 
merits, the point was not decided, but put as a 
quere. Henry's Case, 4 Humph. 270, and Arthur's 
Case, 2 Dev. 217, are cited by Judge Lomax as sus- 
taining his position. I will add some others. Snow 
v. Weeks, 75 Me. 105, holds that the exclusion of a 
qualified juror is not reviewable; that the judge 
‘may put a legal juror off, but cannot allow an 
illegal juror to goon.’ In Sutton v. Fox, 55 Wis. 
531, is a quere whether the rejection of a competent 
juror would be error; but the opinion strongly 
maintains that it is not. In Tatum v. Young, 1 Port. 
(Ala.) 298, it was held that ‘when a cause has been 
tried by a legally impartial jury, though the judge, 
on the application of the plaintiff, against the con- 
sent of the defendant, may have rejected a juror for 
a cause somewhat questionable as to its sufficiency, 
such rejection of the juror is not available in error.’ 
The opinion draws the line between the erroneous 
rejection and admission of a juror, and says, where 
the trial has been by a fair jury, there can be no 
prejudice, and quotes with approval what Judge 
Story said in U. 8. v. Cornell, 2 Mason, 91: ‘ Even 
if a juror has been set aside for insufficient cause, I 
do not know that it is a matter of error, if the trial 
has been by a jury duly sworn and impanelled, and 
above all exception. Neither the prisoner nor the 
government in such case can have suffered any in- 
jury.” In O'Brien v. Iron Works, 7 Mo. App. 257, 
it was held that ‘the improper exclusion of a juror 
upon a challenge is not sufficient ground for reversal, 
where it does not appear that the party was preju- 
diced thereby.’ In Maner v. State, 8 Tex. App. 361, 
held, that excusing juror for insufficient cause was 
no material error, when it is not shown that the de- 
fendant was prejudiced. See Dodge v. People, 4 
Neb. 220; John D. C. v. State, 16 Fla. 554; Rail- 
road Co. v. Franklin, 23 Kans. 74; State v. Ward, 39 
Vt. 225; Watson v. State, 63 Ind. 548. There are 
some authorities to the opposite. I notice that a 
very limited number cited to sustain the contrary 
by prisoner’s counsel in Montague’s Case do so; per- 
haps only two of the American cases. An abuse of 
discretion by a court, or where it appears that 
prejudice in the particular cause resulted from the 
exclusion, would be subject to review. Nothing of 
this kind appears here, and we are of opinion that 
the exclusion of these jurors, though on. insufficient 
ground, is not reversible error.” 


CARRIER—EXPRESS COMPANY—LIMITING 
LIABILITY FOR LOSS. 


RHODE ISLAND SUPREME COURT, JULY 25, 1891. 


BALLOU V. EARLE. 


The giving by an express company, and the acceptance by a 
shipper, of a printed receipt valuing a package received 
for transportation at $50, and limiting the liability of the 
company for loss to that amount, unless the value was 
otherwise therein expressed, is, in the absence of an ex- 
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pression of greater value, a valid agreement as to the ex- 
tent of the company’s liability where the package was 
lost through the negligence of the company. 


Stephen A. Cooke, Jr., and Louis L. Angell, for plain- 
tiff. 
Arnold Green, for defendant. 


TILLINGHAST, J. This is assumpsit to recover the 
sum of $579, being the value of a box of diamonds 
which the plaintiff delivered to the servant and agent 
of the defendants, to be by them transported by ex- 
press to New Bedford, in the State of Massachusetts. 
Jury trial is waived and the case is to be tried to the 
court on the law and the facts. The defendants, who 
are common carriers of merchandise for hire, received 
from the plaintiff at Providence, on the 26th day of 
July, 1890, a package containing diamonds of the value 
aforesaid, to be by them delivered to C. W. Haskins, 
at New Bedford, Mass. The plaintiff had, and fora 
considerable time previous to the above-named date 
had had, in his possession and constant use a book of 
the defendants’ contract receipt blanks, at the top of 
each page of which was printed what purports to bea 
mutual agreement between the shipper and the com- 
mon carrier, which agreement, in so faras it is mate- 
rial for our present consideration, provides that the de- 
fendants ‘‘are not to be held liable or responsible for 
any loss or damage to said property * * * unless in 
every case the same be proved to have occurred from 
the fraud or gross negligence of said express company 
ortheir servants, nor in any event shall the holder 
hereof demand beyond the sum of $50, at which the 
article forwarded is hereby valued, unless otherwise 
herein expressed or unless especially iusured by them 
and so specified in this receipt, which insurance shall 
constitute the limit of the liability of Earle & Prew’s 
Express.’’ One of these blanks the plaintiff filled out 
for the addressed package in question, but gave no 
value thereof, although there was a blank column in 
said receipt marked “‘ value.’’ This receipt was signed 
by the defendants’ agent when the plaintiff gave the 
package to the agent. The defendants had no knowl- 
edge of the contents or value of said package except as 
stated in said receipt at the time of its delivery to 
them, nor did they make any inquiry of the plaintiff 
concerning the same. The package was lost by the 
negligence of the defendants’ servant before it reached 
their office, and said defendants admit their liability 
therefor under said agreement, and offer to pay the 
said sum of $50, which they contend is the limit of 
their liability. The plaintiff testifies that his reason 
for not giving any value to the package was that the 
expressage was to be paid by the consignee. The de- 
fendants, on the other hand, testify that the reasons 
given them by the plaintiff for not giving any value to 
the package in said receipt were that it cost more 
money, and that the consignee had previously com- 
plained of the charges of expressage in cases where the 
values had been given, and that he adopted this mode 
to lessen said charges. 

We think it is very evident that the purpose of the 
plaintiff in not giving any value to the package was to 
save, either to himself or to the consignee, and it mat- 
ters not which, the additional expressage which would 
have been charged by the defendants if the real value 
had been ‘given, for it must be presumed from the 
terms of the receipt that, as the defendants assume a 
liability only to the extent of the valuation therein 
named, the rate of expressage is graduated by said 
valuation. Under this state of facts the plaintiff's 
final contention, which logically should be the first, 
and hence we will consider it first, is that the express 
assent of the owner of the goods to the restrictions of 
the carrier’s liability must be found to give effect to it 
in any case. We think the decided preponderance of 





the authorities is to the contrary, and that the well- 
settled rule now is that in the absence of fraud, con- 
cealment or improper practice the legal presumption 
is that stipulations limiting the common-law liability 
of common carriers contained in a receipt given by 
them for freight were known and assented to by the 
party receiving it. Belger v. Dinsmore, 51 N. Y. 166; 
Steers v. Steamship Co., 57 id. 1; Harris v. Railway 
Co., 1Q. B. Div. 515; Germania Fire Ins. Co. v. Mem- 
phis & C. R. Co., 72 N. Y. 90; Quimby v. Railroad Co., 
150 Mass. 365; Burke v. Railway Co.,5C. P. Div. 1; 
Maghee v. Railroad Co., 45 N. Y. 514: Grace v. Adams, 
100 Mass. 505; Insurance Co. v. Buffum, 115 id. 348; 
Hill v. Railroad Co., 73 N. Y. 351. For a full discus- 
sion of the contrary doctrine, see Hollister v. Nowlen, 
19 Wend. 234, and cases cited. In the case at bara 
printed fac simile of the receipt in question is before 
us, which shows that the terms and conditions upon 
which the defendants received the goods in question 
must have been well known to the plaintiff. And 
more especially is this to be taken for granted from 
the fact that a book of the defendants, filled with re- 
ceipt blanks identical with this, was in the plaintiff's 
possession, and in almost daily use by him. From an 
examination of said fac simile it is evident that 
there was not only no attempt to conceal the terms 
and conditions of the bailment on the part of the de- 
fendants, but on the other hand, that it had been their 
purpose to make the same specially prominent and 
noticeable. It is all printed on one side of the paper, 
and at the top thereof. It is headed by the caution, 
printed in bold type, ‘‘ Read the Conditions of this 
Receipt,’’ and all the printed matter precedes the sig- 
nature of the agent of the defendants. We think there- 
fore that the receipt in question ought to be regarded 
as having received the assent of the plaintiff, and as 
being, as its language purports, the mutual agreement 
of the parties touching the package in question. 
Having found then that there was an agreement be- 
tween the parties as to the limit of the defendants’ lia- 
bility in case of loss, we come to the main question in 
the case, viz., was said agreement valid and binding 
upon the parties thereto? or to state the question 
more broadly, to what extent is a common carrier en- 
titled to contract in limitation of his common-law lia- 
bility? This is a question, in so far as it applies to car- 
riers by land, upon which there has been great con- 
trariety of opinion in different courts, the earlier cases 
holding that it was against public policy, and hence 
impossible, for common carriers to guard themselves 
by any stipulations whatever against liability from loss 
arising from any other cause than the act of God or 
the public enemy. This question is discussed in Kd- 
wards on Bailments (section 552 and cases cited in 
note 5), while the later cases have materially modi- 
fied this rule in the carrier’s favor, and permitted him 
not only to contract soas to change the extent of his 
liability as fixed by the common law, but such con- 
tracts, when made with his employer, became almost 
entirely the measure of his responsibility. ‘And this 
custom,” says Hutchinson on Carriers ,(section 119), 
“has become so universal in transactions with car- 
riers that his liability may now be said to depend al- 
most exclusively upon contract. He still stands how- 
ever in the relation of common carrier to the goods 
intrusted to him, notwithstanding his contract, how- 
ever much it may lessen his common-law liability, and 
he cannot, even by the most express contract, divest 
himself of that character, and change it to that of a 
mere private carrier or ordinary bailee.’? Davidson v. 
Graham, 2 Ohio St. 131, 140; Railroad Co. v. Lock- 
wood, 17 Wall. 357; Hooper v. Wells, 27 Cal. 11; Chris- 
tenson v. Express Co., 15 Minn. 270 (Gil. 208); Bank of 
Kentucky v. Adams Exp. Co., 93 U. 8.174, 180; Kirby 
v. Express Co., 2 Mo. App. 369; but see Express Co. v. 
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Sands, 55 Penn. St. 140; Grogan v. Express Co., 114 id. 
523. Without attempting a review of the conflicting 
authorities upon the question before us, which would 
answer no useful purpose here, we will only say that 
upon an examination thereof we have come to the con- 
clusion that the decided weight of the authorities, as 
well as the better reason, favors the rule that a com- 
mon carrier may, to a great extent at least, contract in 
limitation of his common-law liability, ‘* provided,” 
as stated in Express Co. v. Caldwell, 21 Wall. 264, “ the 
limitation be such as the law can recognize as reason- 
able and not inconsistent with sound public policy.” 
The shipper and the common carrier are thus author- 
ized to enter into an express agreement, within cer- 
tain limits, as to the terms upon which the latter will 
transport and convey forthe former a certain article 
of personal property of an agreed value to a desig- 
nated place for an agreed price. We fail to see that 
the recognition of the validity of such an agreement is 
violative of any sound rule of public policy. Indeed 
it seems to us that public policy requires the uphold- 
ing of such an agreement as tending to the honest dis- 
closure of value on the part of the shipper and the ex- 
ercise of that degree of diligence ou the part of the 
carrier which is commensurate with the value of the 
particular article conveyed, and the price paid for such 
conveyance. To illustrate: A. has a box of tinware 
of the value of $5, which he wishes to send to Boston 
by B.,acommon carrier. The box is delivered to B. 
under an agreement similar to the one before us, no 
information being given as to the contents of said box. 
What is the degree of care which B. is expected to ex- 
ercise in the transportation of this box? Manifestly 
that degree of care which is commensurate with a box 
whose value does not exceed that stipulated in the 
contract, to-wit, $50. B.’s maximum liability in case 
of loss being known to him beforehand, he will natu- 
rally exercise such a degree of care as would ordinarily 
insure the safe delivery at its destination of an article 
of this value. Moreover he is only paid for assuming 
a risk to the extent of $50, and he has graduated his 
charge for carriage accordingly. Such an agreement 
certainly strikes one as eminently fair and reasonable. 
Neither party is deceived or misled thereby. The 
shipper on the one hand is insured of the safe delivery 
of his goods at their destination, or their value in 
money in case of loss, and the carrier, on the other 
hand, proportions his care to the liability which he 
has assumed. Both parties thus act understandingly 
and intelligently. There is little opportunity for fraud 
on the part of the shipper, and none for overcharge on 
the part of the carrier. To illustrate again: A. wishes 
to send a box of diamonds, valued at $500, to Boston, 
Mass., and employs B., a common carrier, to transport 
the same thence under an express agreement which 
stipulates, among other things, that the value thereof 
is $50, the charge for expressage being based upon that 
valuation. Asin the former case, B. assumes, and has 
the right to assume, that the value of this package does 
not exceed the sum of $50,and he therefore propor- 
tions his care accordingly. The package is lost by B., 
whereupon A. seeks to hold him liable for the actual 
value of said package, which was many times larger 
than that agreed upon. _B. was only paid for the care 
and transportation of a package of the value of $50, 
and the degree of care which he used was sufficient for 
a transaction of that,sort, while it was quite insuffici- 
ent for a transaction of the sort which he was induced 
by misrepresentation on the part of A. to undertake. 
Had he been apprised of the actual value of this pack- 
age, he would have exercised that degree of care which 
was commensurate therewith, and would also have 
graduated his charge accordingly. To allow A. to re- 
pudiate his contract with B. in case of loss, and hold 
the latter to his strict common-law liability, under the 








circumstances, is little less than to permit him to 
perpetrate a fraud under the guise of enforcing a legal 
right. 

If this illustration fairly represents the case at bar, 
and it seems to us that it does, it shows the unreason- 
ableness and injustice of the rule of liability contended 
for by the plaintiff. But the main contention of the 
plaintiff is that an express company cannot limit its 
liability for loss of goods occasioned by its own negli- 
gence, and in support thereof he cites the following 
cases, viz.: Grogan v. Express Co., 114 Penn. St. 523; 
Brown v. Express Co., 15 W. Va. 812; Maslin v. Rail- 
road Co., 14 id. 180, 191; Newborn v. Just, 2 Car. & P. 
76; New Jersey Steam Nav. Co. v. Merchants’ Bank, 6 
How. 344; Snider v. Express Co., 63 Mo. 376, 383; Ea- 
press Co. v. Gruham, 26 Ohio St. 595, 598; Railroad Co. 
v. Hale, 6 Mich. 243; Transportation Co. v. Newhall, 24 
Ill. 466; Graham v. Davis, 4 Ohio St. 362; Muser v. 
Express Co.,1 Fed. Rep. 382; Express Co. v. Seide 
(Miss.), 7 South. Rep. 547. These cases undoubtedly 
sustain the position of the plaintiffin this respect, and 
we are not only not disposed to question their author- 
ity upon this point, but to agree entirely therewith. 
We do not think that it is competent for acommon 
carrier to stipulate for exemption from loss occasioned 
by hisown negligence or that of his servants. Such 
an exemption is not just and reasonable in the eye of 
the law. Nor is it necessary for us to so hold in order 
to sustain the contract under consideration, for, as 
stated by Blatchford, J.,in Hart v. Railroad Co., 112 
U. S. 331, 340, ‘The limitation as to value kas no ten- 
dency to exempt from liability for negligence. It does 
notinduce want of care. It exacts from the carriers 
the measure of care due tothe value agreed on. The 
carrier is bound to respond in that value for any neg- 
ligence. The compensation for carriage is based on 
that value. The shipper is estopped from saying that 
the value is greater. The articles have no greater 
value for the purposes of the contract of transporta- 
tion between the parties to that contract. The carrier 
must respond for negligence up to thatvalue. It is 
just and reasonable that suchacontract, fairly entered 
into, and where there is no deceit practiced on the 
shipper, should be upheld. There is no violation of 
public policy. On the contrary, it would be unjust 
and unreasonable, and would be repugnant to the 
soundest principles of fair dealing, and of the freedom 
of contracting, and thus in conflict with public policy, 
if a shipper should be allowed to reap the benefit of the 
coutract if there is no loss, and to repudiate it in case 
of loss.’’ The case from which we have thus quoted 
was one in which the loss happened from the negli- 
gence of the defendant. The court had previously de- 
clared in the same case (page 338) that “it is the law 
of this court that a common carrier may by special 
contract limit his common-law liability, but he cannot 
stipulate for exe mption from the consequences of his 
own negligence or that of his servants,’’ thus expressly 
affirming the doctrine previously laid down by that 
learned court in New Jersey Steam Nav. Co. v. Mer- 
chants’ Bank, 6 How. 344; York Manuf. Co. v. Illinois 
Central R. Co., 3 Wall. 107; Railroad Co. v. Lockwood, 
17 id. 357; Express Co. v. Caldwell, 21 id. 264; Railroad 
Co. v. Pratt, 22 id. 123; Bank of Kentucky v. Adams 
Exp. Co., 93 U. 8S. 174: Railway Co. v. Stevens, 95 id. 
655. But although the loss did occur from the neg- 
ligence of the defendant, the court upheld the agree- 
ment as to the value of the property on the ground, as 
forcibly stated in the opinion, that there is no justice 
in allowing the shipper to be paid a large value for an 
article which he has induced the carrier to take ata 
low rate of freight on the assertion and agreement that 
its value is a less sum than that claimed after a loss. 
It is just to hold the shipper to his agreement, fairly 
made, as to value, even where the loss or injury has 
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effect of the agreement is to cheapen the freight and 
secure the carriage if there is no loss, and the effect of 
disregarding the agreement, after a loss, is to expose 
the carrier to a greater risk than the parties intended 
he should assume. ‘* The agreement us to value, in this 
case, stands as if the carrier bad asked the value of the 
horses, and had been told by the plaintiff the sum in- 
serted in the contract.’’ The rulelaid downin Grogan 
v. Express Co., 114 Penn. St. 523, a case much relied on 
by the plaintiff, that ‘‘an express company cannot by 
special contract or special acceptance limit its liability 
for loss of goods, resulting from the negligence of the 
company or its servants,’ is not in conflict with the 
case just quoted from upon this point, and with all due 
respect to the learned court which rendered this de- 
cision, we think that it misapprehended the decision 
in Hart v. Railroad Co., supra, in declaring that that 
case had decided that a common carrier could limit its 
liability even as against its own negligence. The real 
distinction between these two cases, as it seems to us, 
is not in the rule adopted by each, but in the applica- 
tion thereof. In the Grogan Case the court holds that 
an agreement as to value in case of loss by negligence 
is not binding on the parties, on the ground, as we un- 
derstand the decision, that to hold the contrary would 
be to uphold the carrier in stipulating agains® his own 
negligence, although it holds at the same time that an 
agreement as to value ** would be a protection against 
liability beyond that amount except for  negli- 
gence.” In this respect the court followed the case of 
Express Co. v. Sands, 55 Penn. St. 140, and Farnham v. 
Railroad Co., id. 53; that is to say, these cases hold 
that an agreement as to value in case of loss is valid 
and binding, excepting only where the loss is occa- 
sioned by the negligence of the common carrier or his 
servant, while in the Hart Case, before referred to, the 
court holds that the agreement as to value is also valid 


‘and binding where the loss is occasioned by the negli- 


gence of the common carrier, and that soto hold 
“has no tendency to exempt from liability for negli- 
gence.” The reasoning in the last-named case is co- 
gent and convincing, and weare disposed to adopt the 
same in preference to the authorities which hold to the 
contrary. See also Oppenheimer v. Express Co., 69 Ill. 
62; Kallman v. Express Co.,3 Kans. 205; Brehme v. 
Express Co., 25 Md. 328; Snider v. Express Co., 63 Mo. 
376; Levy v. Express Co., 4 8. C. 234; Boorman v. Ex- 
press Co., 21 Wis. 154. We therefore decide that it was 
competent for the parties to agree as to the value of 
the package in question, in case of loss by negligence, 
and that, having thus agreed, they are bound thereby. 
Judgment must therefore be entered for the plaintiff 
for the sum of $50. 


—_—_>__—- 


HIGHWAYS— OPENING OVER MORTGAGED 
LAND. 


KANSAS SUPREME COURT, NOV. 7, 1891. 


GoopRICH Vv. BOARD oF CoUNTY COMMISSIONERS OF 
ATCHISON County. 
For all purposes of establishing and opening highways 


through mortgaged premises the mortgagor in possession 
is to be regarded as the owner of the land. 


J. T. Allensworth, for plaintiffs in error. 


Waggener, Martin & Orr and T. M. Pierce, for de- 
fendant in error. 


STRANGE, ©. [omitting other points]. The next and 
most important question in this case is: ‘‘Are the 
plaintiffs, mortgagees out of possession, owners,’ 
within the meaning of paragraph 5477, General Stat- 


occurred through the negligence of the carrier. The 





utes of 1889? Mr. Lewis, in his work on Eminent Do- 


main (section 324), enters upon the discussion of the 
general subject as to whether mortgagees are necessary 
parties to condemnation proceedings by saying that 
‘*the authorities on the question are not only conflict- 
ing, but very unsatisfactory.’’ The same author adds: 
“The cases go almost entirely upon the language of 
the statutes, as though it was a matter entirely within 
the control of the Legislature.’”” So in our examina- 
tion of the question we have found the authorities 
thereon harmonious, and depending very largely upon 
the language of the statutes, and upon the law relating 
to mortgages in the States where the decisions are 
found. In those States where the common-law doc- 
trine relating to mortgages prevails, where the mort- 
gagee is held to be the possessor of a defeasible title to 
the land, it is generally held that he is a necessary 
party to the condemnation proceeding, while in 
States where the mortgage is held to be a mere secu- 
rity creating a lien upon the property, but vesting no 
estate in the mortgagee, it is generally held that the 
mortgagee is not a necessary party to condemnation 
proceedings. Insome of the States, where the decis- 
ions depend upon the language of statutes, such lan- 
guage is broader than it isin others. In some States 
the statute simply requires notice to be given to the 
*“‘owner,’’ while in other States the language of the 
statute in relation to notice requires it to be given to 
the owner, mortgagee, lienholder, lessee or other per- 
son having an interest therein. The law of mortgages 
is well defined in our State. In Chick v. Willetts, 2 
Kans. 389, a mortgage is declared to be a mere security 
creating a lien upon the property, but vesting no es- 
tate whatever in the mortgagee, either before or after 
condition broken. ‘ It gives no right of possession and 
does not limit the mortgagor’s right to control the 
property.”” In Vanderslice v. Knapp, 20 Kans. 647, 
Justice Valentine, writing the opinion, says ‘‘ thata 
mortgagor of real estate has the right to the possession 
of the mortgaged property, and to sever and remove 
timber, wood, sand, earth, coal, stone or any thing 
else therefrom, and to sell the same, unless it unreason- 
ably impairs the mortgage security. When it unrea- 
sonably impairs the mortgage security the remedy of 
the mortgagee is not at law, but in equity, not re- 
plevin to recover the property severed from the realty, 
but generally injunction to restrain the commission 
of waste upon the realty.” Upon this question of the 
law of mortgages, see Clark v. Reyburn, 1 Kana. 281; 
Curtis v. Buckley, 14 id. 456; Pritchett v. Mitchell, 17 
id. 358; Alexander v. Shonyo, 20 id. 705; Robbins v. 
Sackett, 23 id. 304; Seckler v. Delfs, 25 id. 165; Tomlin- 
son v. Thompson, 27 id. 72; Perkins v. Dibble, 10 Ohio, 
439; City of Norwich v. Hubbard, 22 Conn. 587; Astor 
v. Hoyt, 5 Wend. 615. The statute of our State upon 
the question under discussion (paragraph 5477, Gen. 
St. 1889) reads as follows: ‘It shall be the duty of at 
least one of the petitioners to cause six days’ notice to 
be given in writing to the owner or owners or their 
agents, if residing in the county, through whose land 
such road is to be laid out and established, of the time 
and place of meeting, as specified in the notice of the 
commissioners.”” The notice of the commissioners is 
pointed out in paragraph 5476 of the same statutes, and 
requires the county clerk to give notice ‘* by adver- 
tisement set up in the county clerk’s office and every 
municipal township through which any part of said 
road is designated to be laid out for at least twenty 
days, and by publication for two consecutive weeks in 
a newspaper, if there be one published in the county, 
setting forth that such petition has been presented, 
giving the substance thereof, and that viewers will on 
the day designated proceed to view said road, and give 
all parties a hearing.” In view of the statute in our 
State in relation to notice in road proceedings, and the 
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law relating to mortgages and rights of mortgagors and 
mortgagees, we do not think it was necessary to serve 
notice on the plaintiffs for the purpose of establishing 
the road which was laid out across the lands upon 
which they at the time held a mortgage. There is 
nothing in our statutes that requires service of notice 
upon any one in such proceeding except the “‘ owner.” 
It has been seen that in our State a mortgagee of land 
is not the owner thereof. ‘The mortgagor holds the 
legal title, and in the absence of stipulations to the 
contrary the right of possession. He is regarded as the 
owner of the land, and when in possession by himself 
or agent notice to him or his agent is, in proceedings 
to establish a public road, notice to the “ owner,’’ to 
the full intent of our statute requiring such notice. 
The case of Ruilroad Co. v. Wilder, 17 Kans. 246, 
goes a long way toward settling the law of this case. In 
that case Mr. Justice Valentine, speaking for the court, 
says: ‘ We think Wilder is entitled to the same dam- 
ages as though he owned the unincumbered fee of the 
land. Da Lee is not entitled to any portion of such 
damages. Da Lee is entitled to the $2,000 which Wilder 
owes him, and to nothing more, except that he holds 
the legal title to the land (and possibly a lien on the 
damages awarded if he choose to assert that lien) as 
a security for his claim on Wilder.” The case of Kuhn 
v. Freeman, 15 Kans. 423, is in line with the above case. 
The law upon this question is fully settled in many of 
the States. In Purish v. Gilmanton, 11 N. H. 293, Jus- 
tice Woods says: “In the third place it is objected 
that certain mortgagees of land over which the road is 
laid were not notified of the proposed layiug out of the 
way, and that no damages were awarded them. By 
the first section of the statute, as already seen, it jis 
provided that notice shall be given to the owners of the 
land through which the highway is to be laid out. 
Whether the exception can prevail depends upon the 
proper decision of the question whether the mortgagee 
is to be regarded as the owner of the land for the pur- 
pose of receiving notice, and having damages awarded 
for the injury done in taking easement to the lands 
mortgaged. It does not appear in the present case 
that the mortgagee was in possession. Insuch cases we 
think that the mortgagor in possession is to be re- 
garded as the owner, and as such is entitled to the no- 
tice. Indeed fit would now seem to be a firmly-estab- 
lished doctrine in this State that the mortgagee is en- 
titled to have his mortgage interest regarded as real 
estate, and himself as the owner of the land mortgaged, 
so far only as to enable him to protect and avail himself 
of his just rights intended to be secured to him by the 
mortgage, and to give him all necessary and appropri- 
ate remedies for that purpose, and that in all other re- 
spects, and for all other purposes, it is to be treated as a 
chattel interest, and we think this is not one of the 
cases in which the mortgagee is entitled to be regarded 
as the owner of the land mortgaged.”’ In Read v. City 
of Cambridge, 126 Mass. 427, the court says: “In every 
tuking of land for public use the mortgagor is regarded 
in this Commonwealth as having, at law, the entire es- 
tate in the premises, and entitled to recover the whole 
value thereof, estimated according to the provisions of 
the statute, without any deduction on account of the 
mortgages and liens thereon.”’ In Paine v. Woods, 108 
Mass. 160, Wells, J., delivering the opinion of the court, 
says: ‘ This is a complaint for flowage under the Mill 
Act. The complainant is the mortgagor in possession 
of the land flowed. The mortgage was given before 
the erection of the dam of the respondents. The 
mortgagee has never entered or taken any steps to- 
ward foreclosure. The ground of defense is that the 
complaint cannot be maintained by the mortgagor 
without joining the mortgagee. The respondents in- 
sist that, as the mortgagee will not be bound by the 
judgment, they will be exposed to the risk of making 





double compensation for the same injury, if these pro- 
ceedings are maintained. This objection is not ten- 
able. For all the purposes of these proceedings, the 
mortgagor in possession is a sufficient party, without 
joining the mortgagee.” ‘‘A mortgagee out of pos- 
session is not the proprietor of the mortgaged prem- 
ises, aud in common parlance is never spoken of as 
such, nor is he so recognized in alegal sense. In truth 
the mortgagee has only a lien, and cannot be consid- 
ered or treated as a proprietor or owner of the mort- 
gaged estate.” City of Norwich v. Hubbard, 22 Coun. 
587. ‘In laying out new highways, either by selectmen 
or by the County Courts, or in repairing old ones, no 
provision is made by law for notice to be given to 
mortgagees, nor in practice is this ever done. The in- 
terests of the mortgagees are not regarded in these 
proceedings. They are necessarily connected with the 
interests of the mortgagor, and in this respect subject 
to them.’’ Whiting v. City of New Haven, 45 Conn. 
305. “In acomplaint under the Mill Act by a mort- 
gagor it is no defense that the respondent has acquired 
the right of the mortgagee by an assignment of the 
mortgage.”” Vaugh v. Wetherell, 116 Mass. 138. ‘*The 
mortgagor of land taken by a railroad corporation for 
the purpose of their road may recover the full amount 
of damages without regard to the mortgages.” Bullard 
v. Ballard Vale Co., 5 Gray, 468. We have examined 
the case of Severin v. Cole, 58 Iowa, 463. The cases 
therein referred to in 2 Ohio {State, 114, and 4 id. 
101, in support of the position ‘taken in that case, 
relate to mechanics’ liens, and are not analogous 
cases, and do not depend upon the same principle as 
the casein which they are cited, nor upon the same 
principle as the case at bar. The case of Ballard v. 
Ballard Vale Co., 5 Gray, 468, does not sustain the 
opinion promulgated in the lowa case. The case ind 
Gray was under the Mill Act of Massachusetts. It 
was brought by the mortgagee in possession after fore- 
closure, and did not claim damages for any of the 
period of time during which the mortgagor was in pos- 
session of the premises. In fact the case conceded that 
under the statute, which provided for the assessment. 
of annual damages, the mortgagor is entitled to such 
annual damages while in possession, and it was unde- 
cided and left an open question as to whether the 
mortgagor in possession could, under the same statute, 
which provided also for the assessment of damages in 
gross—that is, damages for all time—elect to take dam- 
ages in gross, and thus deprive the mortgagee of the 
right to recover annual damages after the reduction of 
the land to his possession, and whether the mortgagor 
in possession could release the owners of the mill, the 
dam to which caused the overflow, from the damages 
for alltime, and thusconclude the mortgagees after 
obtaining possession. Merrick, J., in that case uses 
the following language: ‘‘ The respondents [assignees 
of the mortgagor] have never had any interest except 
that which they derived from Marland, the mortgagor. 
His deed to them was a mere quit-claim and release of 
all his right, title and interest in the premises, and 
these consisted only of the right of redemption, and 
the right of possession, previous to a breach of the con- 
dition of the mortgage. Of the former the respondents 
have never availed themselves, and of the latter they 
have had the uninterrupted advantage and enjoyment, 
no claim being made for damages occasioned by the 
flowing before the time when the complainant entered 
upon and took possession of the premises for the 
breach of the condition of the mortgage, and to fore- 
close the right in equity of redemption. The right of 
the respondents is now superseded by the paramount 
title of the complainant, and they have therefore io 
defense to set up against the complaint, and can show 
no reason why it should not be maintained. It has 
een argued for the respondents that a mortgagor in 
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possession has the power and right effectually to re- 
lease and discharge a mill-owner from all claims for 
damages which have been or which may be occasioned 
to the mortgaged premises, either by the past or future 
maintenance of the dam, used and to be used furever, 
for the purpose of raising water to work his mill. 
Without intending in any degree to sanction that po- 
sition, as a principle of law resulting from a just in- 
terpretation of the provision of the statute for the 
support and regulation of mills, it is sufficient to say 
that the determination of this question is not requi- 
site in this case, for it does not appear that Marland 
(mortgagor) has released or discharged, or even at- 
tempted to release or discharge, the respondents from 
all the claim to which they were or might become lia- 
ble by reason of the maintenance of theirdam, and the 
consequence to the complainants’ land by overflowing 
it with water.” Justice Cole, in the opinion of the 
Iowa case, says: ‘‘The case of Breed v. Eastern R. 
Co. is only reported as a note to the case of Ballard v. 
Ballard Vale Co.”’ ‘Chat is true, but the principle de- 
cided in the case of Breed v. Eastern R. Co. is carried 
back and madea part of the syllabus in the case of 
Ballard v. Bullard Vale Co. With this examination 
the Iowa case loses some of its force, and we prefer to 
follow the precedents cited from other States, as being 
in line with our authorities so far as this court has al- 
ready gone in analogous cases, and also in line with 
our numerous decisions affecting the law of mortgages 
and the rights respectively of mortgagors and mort- 
gagees, and hold that for all the purposes of opening 
highways the mortgagor in possession is to be regarded 
as the owner of the land. Whether a mortgagee may 
by a proceeding in equity intervene, and have the 
damages applied in accordance with what the court 
under all the circumstances might consider as equi- 
table, we are not called upon in this case to decide, and 
therefore leave that question open to be settled ina 
case wherein it is raised. It will be seen that there is 
no provision in paragraph 5477 for notice to non-resi- 
dent owners who have no agent in the county, nor is 
there elsewhere in our statute any provision for notice 
to them except the notice required to be given by the 
county clerk in paragraph 5476, above referred to. As 
that notice is required to be posted in the county 
clerk’s office and each municipal township through 
which the road or any part of it is to be established, 
and also published in a newspaper of the county, if 
there is one in the county, the Legislature probably in- 
tended this notice to reach non-resident owners, but 
as, under our view of the law, the plaintiffs—mort- 
gagees out of possession at the time the road was es- 
tablished—are not to be regarded as ‘‘ owners,” it mat- 
ters little, so far as this case is concerned, what the 
Legislature might have intended as to non-resident 
owners. 

We recommend that the judgment of the District 
Court be affirmed. 


PeR CurtaAM. It is so ordered, all the justices con- 
curring. 
——__»—__—__ 


EASEMENT—RESERV ATION— EXTINGUISH- 
MENT. 


RHODE ISLAND SUPREME COURT, SEPT. 28, 1891. 


CADWALADER V. BAILEY. 


The grantor of land overlooking but not bordering upon the 
sea, and of the right to place a bathing car upon the 
beach, covenanted not to erect any buildings upon the 
beach except bathing cars, or any whatever on certain 
sites between the granted premises and the sea, and not 
to permit any thing to be done that would interfere with 
the grantee’s use and enjoyment of the beach for bathing 
purposes. A view of the land made it apparent that the 





object of the covenants against building was to prevent 
obstruction of the prospect from the grantee’s premises. 
Held, that as the easement created by said covenants was 
appurtenant to the land granted, it was severed and ex- 
tinguished when the grantee conveyed the land, and re- 
served “ to himself, his heirs and assigns the covenants 
and stipulations contained” in the deed to himself 
“ against building on certain sites near the bathing beach 
and the right of bathing on said beach.”’ 


Arnold Green, for complainant. 


William P. Sheffield and Francis B. Peckham, for re- 
spondents. 


TILLINGHAST, J. This is a bill in equity brought by 
John Cadwalader, of Philadelphia, in the State of 
Pennsylvania, against William Easton Bailey and 
others, devisees under the will of Joseph I. Bailey, and 
the heirs at law of Alfred Smith, to have the respond- 
ents enjoined from violating a covenant contained in 
a deed from the said Joseph [. Bailey and Alfred 
Smith to George Cadwalader, dated October 15, 1852. 
The bill shows that at the time of the making of said 
deed the said Joseph I. Bailey and the said Alfred 
Smith were seized and possessed, as tenants in com- 
mon in fee-simple, of a certain tract of land situate iu 
the southeastern part of the then town of Newport, 
which tract included the land described in and con- 
veyed by the deed aforesaid and also included Bailey’s 
Beach, so-called, and that being so seized und pos- 
sessed, they executed and delivered to said George 
Cadwalader said deed of October 15, 1852. That in and 
by said deed, the said Bailey and Smith conveyed to 
the said George Cadwalader, to him and to bis heirs, 
certain land therein described, ‘* together with a rigbt 
to place a bathing car, not to exceed eight feet by six 
in size, on the east half of the Bailey Beach,to be placed 
so as not to interfere with any rights the Olyphant 
farm may have to take sand or sea-weed from said 
beach, with the rights to use said beach for the pur- 
pose of bathing.’”’ And that in and by said deed the 
said Bailey and Smith covenanted as follows: ‘‘And 
we, the said Joseph I. Bailey and Alfred Smith, for 
ourselves, our heirs, executors and administrators, do 
hereby covenant to and with the said George Cadwal- 
ader, his heirs and assigns, that no building excepting 
bathing cars shall ever be placed upon the marsh or 
beach called ‘ Bailey Beach;’ that no building shall 
ever be placed to the westward of a line drawn south- 
erly from Bellevue street, parallel to and distant five 
hundred and thirty-one feet westerly from the Ledge 
road, and that none shall be placed on a knoll over- 
looking said beach, and just north of the lower end of 
Bellevue street, and further, that we will not, nor shall 
any person claiming under us, or by our authority, go 
upon the east half of the said Bailey Beach for,the pur- 
pose of collecting, securing or taking away any sand or 
sea-weed from said beach between the hours of sun- 
rise and 10 o’clock A. M., during the months of July, 
August and September in each and every year, nor 
permit any act or thing to be done which might rea- 
sonably obstruct the free use and enjoyment of said 
beach for bathing.’’ The bill further shows that the 
said George Cadwalader entered upon and took pos- 
session of the land to him conveyed, and thereafter- 
ward, on the 18th day of August, 1864, by deed duly 
executed, sold and conveyed to one William W. 
Tucker, his heirs and assigns, the land which the said 
George Cadwalader had received as grantee in the said 
deed of October 15, 1852, but that the said deed from 
Cadwalader to Tucker contains the clause: ‘* Itis un- 
derstood and agreed that the grantor reserves to him- 
self his heirs and assigns, the covenants and stipula- 
tions contained in a deed from J. I. Bailey and A. 
Smith, dated October 15, 1852, against building on cer- 
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bathing on said beach.” The bill further shows that 
the respondents are now seized and possessed of said 
marsh or beach called “ Bailey’s Beach,’’ and of the 
land adjacent thereto, as heirs of the said Bailey and 
Smith, both of whom are deceased, or as heirs or 
devisees of the said Bailey, and as heirs of the said 
Smith, and have been so seized and possessed since 
the deaths, respectively, of said Bailey and of said 
Smith; that the said George Cadwalader died Febru- 
ary 3, 1879, testate, leaving his wife, Frances Cad wala- 
der, his sole devisee and legatee; that she died testate 
January 9, 1880, leaving the complainant, John Cad- 
walader, her residuary devisee and legatee. The bill 
further sbows that the respondents, notwithstanding 
said covenants in said deed of October 15, 1852, con- 
tained, did in the year 1890 erect on the marsh or 
beach called ‘“‘ Bailey’s Beach,’ a permanent building 
of large size and not bathing cars, which building was 
placed, and is by the respondents still maintained, on 
said marsh or beach, to the detriment of the complain- 
ant, and in violation of his rights under the said cove- 
nants, and without his consent, and in defiance of his 
protests. The prayer of the bill is that the covenants 
contained in said deed of October 15, 1852, may be de- 
clared valid and existent obligations upon the respond- 
ents; that they may be required to make specific per- 
formance thereof; that said covenants may be de- 
clared in favor of the complainant, his heirs and as- 
signs, as valid restrictions upon said marsh and beach, 
and foraninjunction. A plat of the premises is at- 
tached to and made part of said bill. 

The answer admits the material allegations in the 
bill tou be true, except as to any wrongful or unlawful 
acts therein charged, but avers and sets up that the 
complainant has no title to the easements granted in 
and by said deed of October 15, 1852—First, because 
the same were wholly severed and extinguished by the 
reservation in the deed from George Cadwalader to 
said William W. Tucker of August 18, 1864, or, second, 
b said ts were appurtenant to the land 
conveyed by said deed to Cadwalader, of which land 
no portion is owned or possessed by the complainant, 
or, third, because said easements were not appurtenant 
to said land (nor any land), but were rights in gross be- 
longing to said George, and not assignable nor inherit- 
able nor devisable. A ground plan of the building is 
attached to and made part of the answer. 

The case is before us on bill and answer, together 
with such evidence as to the situation and circumstan- 
ces of the premises as the court was able to obtain 
from a personal view of the premises, which was had 
at the request of the parties and from the statements 
of counsel. The grounds upon which the complainant 
bases his claim to the relief prayed for are: First, 
that theincorporeal rights given to George Cadwala- 
der were not necessarily rights appurtenant to the land 
conveyed; second, that if appurtenant they were not 
extinguished by severance, and, third, that if they 
were rights in gross, and personal to said Cadwalader, 
they were not extinguished by his death. 

The first question which arises therefore is whether 
the rights granted to the said George Cadwalader by 
the deed of October 15, 1852, constituted an appurte- 
nant easement to the land conveyed, or an easement 
in gross. An appurtenant easement is an incorporeal 
right which, as the term implies, is attached to and be- 
longs with some greater or superior right--something 
annexed to another thing more worthy, and which 
passes as incident to it. It is a species of what the 
civil law calls a “ servitude.”’ Bouv. Inst., note 1600, 
et seq.; 3 Kent Com. 344. It is incapable of existence 
separate and apart from the particular messuage cr 
land to which it is annexed, there being nothing for it 
to act upon. In order to the existence of an easement 
of this sort, there must be two distinct tenements, the | 








dominant, to which the right belongs, and the servi- 
ent, upon which the obligation rests. Wolfe v. Frost, 
4 Sandf. Ch. 72; Wagner v. Hanna, 38 Cal. 111, 116. In 
Keppell v. Bailey, 2 Mylve & K. 517, the subject of 
covenants running with the land was fully considered 
by Lord Chaucellor Brougham. He there says: ‘‘The 
covenant [that is, such as will run with the land] must 
be of such a nature as to inhere in the land, to use the 
language of some cases, or it must concern the demised 
premises, and the mode of occupying them, as it is 
laid down in others; ‘it must be quodam modo, an- 
nexed and appurtenant to them,’ as one authority has 
it, or as another says, ‘it must both concern the thing 
demised, and tend to support it, and support the re- 
versioner’s estate.’’’ See also Spencer's Case, 5 Coke, 
16; 1 Smith Lead. Cas. 137-147. An easement in gross 
isa mere personal interest in the real estate of an- 
other, and is not assignable or inberitable. Wasbb. 
Easem. (4th ed.) 12. Chancellor Kent, in speaking of 
such an easement, says: ‘‘It dies with the person, and 
it is so exclusively personal that the owner of the right 
cannot take another person in company with him.” 3 
Kent Com. 420. See also Ackroyd v. Smith, 10 C. B. 
164; Garrison v. Rudd, 19 Ill. 558; Post v. Pearsull, 22 
Wend. 425, 432; Woolr. Ways, 20; 2 Bl. Com. 35; 
Boatman v. Lasley, 23 Ohio St. 614. Whether an ease- 
ment in a given case is appurtenant or in gross is to be 
determined mainly by the nature of the right and the 
intention of the parties creating it. Kramer v. Knauff, 
12 Ill. App. 115, 118; White v. Crawford, 10 Mass. 183. 
If it be in its nature an appropriate and useful adjunct 
of the land conveyed, having in view the intention of 
the grantee as to its use, and there being nothing to 
show that the parties intended it to be a mere personal 
right, it should be held to be an easement appurtenant 
to the land, and not an easement in gross, the rule for 
the construction of such grants being more favorable 
to the former than to the latter class. Says Washburn 
on Easements, 45: “ Though an easement, like a right 
of way, may be created by grant in gross, as it is 
called, or attached to the person of the grantee, this 
is never presumed when it can fairly be construed to 
be appurtenant to some other estate, and if it isin 
gross it cannot extend beyond the life of the grantee. 
Nor can it be granted over, being attached to the per- 
son of the grantee alone.”’ The same author on page 8: 
‘“‘A man may have a way in gross over another’s land, 
but it must from its nature be a personal right, not as- 
signable nor inheritable, nor can it be made so by any 
terms in the grant, any more than a collateral and de- 
pendent covenant can be made to run with the land.’”’ 
See also Boatman v. Lasley, supra ; Spensley v. Valen- 
tine, 34 Wis. 154; Ang. Highw.,§ 1, and cases cited. 
The cases of White v. Crawford, 10 Mass. 183, and Sen- 
house v. Christian, 1 T. R. 560, cited by the complain- 
ant, seem to be in conflict with this general statement 
concerning an easement in gross. In the former case 
the court says: ‘‘As to waysin gross, that they may 
be granted or may accrue in various forms to one and 
his heirs and assigns there can be no doubt. There is 
astrong exampleof such a grant in the case of Sen- 
house v. Christian, upon which the defendants justi- 
fied as heirs of the original grantee.” See also Lons- 
dale Co. v. Moies, 21 Law Rep. 658, 664. Whether or 
not these cases can be reconciled with the general doc- 
trine before stated, Mr. Washburn seems to think they 
can (Washb. Easem. 112), but see to the contrary, 
Goodrich v. Burbank, 12 Allen, 460. We think the 
greater weight of the authorities supports the doctrine 
announced, that easements in gross, properly so called, 
are not assignable or inheritable. If however a right 
to take soil, gravel, minerals, water from a spring and 
the like, from another’s land, may properly be denom- 
inated an * easement,”* then itis proper to say that an 
easement in gross—for such it might doubtless be con- 
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stituted—might be both assignable and inheritable, for 
the rights enumerated are “ so far of the character of 
an estate or interest in the land itself that, if granted 
toone in gross, it is treated as an estate, and may 
therefore be one for life or inheritance.’’ See Fishing 
Co. v. Carter, 61 Penn. St. 21. In Post v. Pearsall, 22 
Wend. 425, it is said of easements in gross that they are 
either personal, and confined to an individual for life 
merely, or are claimed in reference to an estate or in- 
terest of the claimant in other lands, as the dominant 
tenement, for a profit a prendre in the lands of another, 
when not granted in favor of a dominant tenement, 
cannot properly be said to be an easement, but an es- 
tate or interest in land itself.’”? In Boatman v. Lasley, 
supra, the court says: ‘‘A very marked distinction 
also exists between a way in gross and an easement of 
profit a prendre, such as the right to enter upon the 
lands of another and remove gravel or other materials 
therefrom.”’ 

With the foregoing principles in mind we come now 
to consider the deed from Bailey and Smith to Cad- 
walader, together with the Jocation, condition and cir- 
cumstances connected with the land conveyed, and 
also with that which remained in the grantors, upon 
which the burden was imposed, in order to determine 
the question first propounded, viz., whether the ease- 
ment created was appurtenant or in gross. In its 
granting part the deed grants to Cadwalader the right 
to keep a bathing car on the east half of Bailey’s 
Beach, with the right to use said beach for bathing. 
Near the end of the deed are the covenants for the 
specific performance of which the bill is brought. The 
grant and the covenants run to Cadwalader, his heirs 
and assigns. It is noticeable, in examining the deed, 
that it contains mutual covenants—a covenant in favor 
of the grantors and covenants in favor of the grantees. 
The former is as follows: ‘‘And it is expressly under- 
stood between the parties to this deed that this gran- 
tee shall keep twenty-five feet along the whole westerly 
line of these granted premises fenced out for a road or 
street forever.”’ This covenant was evidently intended 
as a benefit to the remaining land of the grantors, this 
strip of land forming the eastern boundary of their re- 
maining land, and, together with a strip of similar di- 
mensions, thrown out on the west side thereof by the 
grantors as shown by the plat,constituting a street upon 
which said remaining land abuts. The covenants of 
the grantors were to the effect that no building, ex- 
cepting bathing cars, should ever be placed upon the 
marsh or beach called ‘ Bailey’s Beach; ” that no 
building should ever be placed thereon to the west- 
ward of a certain specified line; that none should be 
placed on a knoll overlooking said beach, and just 
north of the lower end of Bellevue street; that no one 
should go upon the east half of said beach to get sea- 
weed or sand during certain hours of the day, in the 
months of July, August and September in each year, 
and that notbing should be done by their permission 
to obstruct the free use and enjoyment of said beach 
for bathing. These covenants, in so far ut any rate as 
they constitute a restriction against building upon the 
remaining land of the grantors—and this is as far as 
we are called upon to consider them in this case—we 
think were manifestly intended by the parties to be 
restrictions in favor of the estate granted, or, in other 
words, that said covenant against building created a 
negative easement appurtenant to the premises con- 
veyed. We cannot see that the parties in making this 
restriction could reasonably have had any other object 
in view than that of securing and preserving to the 
granted premises an unobstructed prospect or view of 
the beach and sea, a most desirable right in connection 
with summer residents in Newport. Said restrictions 
were well adapted to the accomplishment of that ob- 
ject. It was a useful and desirable object. Between 





the granted premises and the sea was the land of the 
grantors, out of which this estate was carved, and there 
was nothing to obstruct the view of the beach on which 
the grantee had stipulated for the right to place a bath- 
ing car. It is apparent, from an inspection of the 
premises, that buildings placed upon that part of the 
land included in the restrictions mentioned, and par- 
ticularly upon the ‘“‘ knoll,” would, to a greater or less 
extent, obstruct the prospect seaward from the granted 
premises. [t was the possibility of such an obstruction 
we think which it was the intention of the parties to 
guard against. Furthermore we fail to see that this 
restriction could have been intended for the purpose of 
making the bathing,rights granted by said deed “ avail- 
able and pleasant,’’ as is contended by the complain- 
ant. For such buildings as might be constructed upon 
the restricted premises would not, so faras we are able 
to discover, in any way interfere with said bathing 
rights. Said ‘‘ knoll,” in particular, is so situated that 
no building placed thereon could by any possibility 
obstruct or prejudice said right. Morevver, the build- 
ing which has been erected by the respondents upon 
the restricted premises (a large and commodious bath- 
ing pavillion, does not in any manner whatever in- 
terfere with said bathing right. The complainant is 
not the owner of any of the land conveyed by the re- 
spondents’ ancestors in title to George Cadwalader in 
October, 1852, and bas no interest in the execution of 
the covenant in suit, for as already stated, said George 
Cadwalader conveyed the premises to which the ease- 
ment in question was appurtenant to William W. 
Tucker in August, 1864, reserving to himself, his heirs 
and assigns the covenants and stipulations contained 
in the deed from Bailey and Smith of 1852, against 
building on certain sites near the bathing beach, and 
the right of bathing on said beach. We think it not 
improbable that the purpose of said George Cadwala- 
der in severing the easement from the estate was to 
prevent said Tucker and his successors in title from 
setting up the same against his (said Cadwalader’s) 
right to build upon alot of land which he purchased 
in October, 1852, which, as the record shows, was a 
part of the restricted premises, and upon which he 
subsequently built and occupied a house, which house 
the complainant is now occupying. But however this 
may be, the easement, being a negative easement ap- 
purtenant to the land conveyed, was extinguished by 
operation of law upon being severed therefrom, and 
hence is no longer in existence. The easement, being 
appurtenant to the land, cannot exist alone. It has no 
standing apart from the dominant estate to which it 
was attached. Thus, as stated in Woolrych on Ways, 
13: “A way appendant cannot be turned into a way 
in gross, because it is inseparably united to the manor 
or land to the which it is incident.’ And as stated in 
Washburn on Easements (4th ed.), 26: ** Though a man 
may acquire an easement in gross, like a right of way 
over another’s land, separate and distinct from the 
ownership of any other estate to which it is appendant, 
yet if his right to such way result from his ownership 
of a parcel of land to which it is appendant, he cannot 
by grant separate the easement from the principal es- 
tate to which it is appendant, so as to turn it intoa 
way in gross in the hands of his grantee.’”’ See also 
Garrison v. Rudd, 19 Il. 558, 564, and cases cited; 3 
Greenl. Cruise, 88; Ackroyd v. Smith, 10 C. B. 164; 
Hall v. Lawrence, 2 R. [. 218, 242. Furthermore, as 
stated in Trustees v. Lynch, 70 N. Y. 440: ‘‘A negative 
easement, by which the owner of lands is restricted in 
their use, can only be created by covenant in favor of 
other lands not owned by the grantor and covenantor.” 
See also Hills v. Miller, 3 Paige, 254. But for the res- 
ervation in the deed from Cadwalader to Tucker, the 
easement created would doubtless have passed to the 
latter, whether the grant in terms had embraced it or 





52 


THE ALBANY LAW JOURNAL. 














not, and this would also be so whether such grant in 
terms embraced privileges and appurtenauces or not. 
Washb. Easem. (4th ed.), p. 40, aud cases cited. It fol- 
lows then that the complainant, never having owned 
the dominant estate described in the bill, bas no 
standing in a court of equity to enforce rights which 
were appurtenant thereto. So far as the bathing rights 
are concerned, no question is made in this case con- 
cerning the right of enjoyment thereof by the com- 
plainant. For the reason above stated we are of the 
opinion that the complainaut has not made out a case 
which entitles him to relief. The bill must therefore 
be dismissed. 


—_—.———_—— 


INFANCY—COVENANT TO PAY PREMIUMS 
IN APPRENTICESHIP — NECESSARIES — 
EDUCATION. 


ENGLISH COURT OF APPEAL, APRIL 24, 1891. 


WALTER V. EVERARD.* 


The defendant, while an infant, entered into a bond by which 
he bound himself to pay the plaintiff a certain premium 
in respect of education in atrade. On an action thereon 
after he was of age, he/d, that education in a trade might 
be a necessary for an infant, and that the plaintiff was 
entitled to succeed, provided that the bond was a single 
bond, and the education had been supplied, and was nec- 
essary to the defendant, and the price charged for it was 
reasonable. 


Charles Gould, for defendant. 


Dugdale, Q. C., and E. W. Garrett, for plaintiff. 


Lord EsHer, M.R. In this case the plaintiff, who 
was an auctioneer, valuer and farmer, is suing the de- 
fendant upon a covenant in adeed under which the 
defendant, while an infant, became an apprentice to 
him and entered his businessas a pupil. The defend- 
aut has now come of age, and the plaintiff sues him 
upon the covenant to pay the premiums which from 
time to time have become due. The first and really 
the main defense of the defendant to the action is that 
he says that he executed the bond while he was an in- 
fant, and therefore that he is not bound by it, even 
after he has come of age. That is no doubt prima facie 
true, and at first the case presented some difficulty. 
The plaintiff, in answer to the defendant’s plea, says 
that no doubt it is true that the covenant was entered 
into while the defendant was an infant, but he says 
the bond is for necessaries which the plaintiff under- 
took to supply, and did supply, to the defendant in the 
shape of instruction and education in the several pro- 
fessions or trades of a valuer, an auctioneer and a far- 
mer, and he further sets up that such instruction and 
education was necessary to the defendant in the con- 
dition of life in which he was. The defendant replies, 
that even assuming that such education and instruc- 
tion was a necessary, yet an infant, such as he was, 
could not bind himself by a covenant in a bond even 
to pay for necessaries, and therefore that the plaintiff's 
claim must fail. No doubt, in ordinary cases an infant 
cannot be sued upon a bond executed by him while he 
is an infant. Nor could he be sued on such a bond, 
even after he attained his majority. The questions 
that we have to decide are, first, whether on the au- 
thorities an education in trade could be held to be a 
necessary so as to entitle a jury to find that the pay- 
ment of a premium for such education was a payment 
for a necessary, that is, that the consideration for the 


*8. C,, 65 L. T. Rep. (N. S.) 443. 








promise to pay the premiun contained in the bond was 
a necessary; and, secondly, whether, if the jury do so 
find, the plaintiff is prevented from recovering because 
the promise to pay the premium is contained in a bond 
under seal, and notin a simple contract. It is per- 
fectly true that a person cannot be sued upon a bond 
entered into by him as an infant as a bond with all its 
ordinary conditions and with all the force of it as 
against him, even although it may have been given in 
respect of necessaries. Against a person sui juris all 
that would be necessary would be to put in the bond 
and say, “‘ There is the bond under your seal. Under 
that bond | havesupplied something to you in the 
shape of this particular education, and no one can in- 
quire into the consideration or the propriety or suffi- 
ciency of what I have supplied, or any thing else.” 
That is not the case where the person sued is an infant 
or where the bond on which theaction is brought has 
been entered into by a person during his infancy. An 
infant canuot render himself liable for the ordinary 
consequences of a bond, even when he gives it in re- 
turn for necessaries. It has been contended before us 
that no one ever heard of an infant being sued upon a 
covenant in a bond to pay a premium. We have our- 
selves searched all the available authorities, and we do 
not find that they quite bear out that statement. No 
doubt such an action has not been common, but the 
reason for that no doubt is that such covenants as that 
in the present case are very far from common. In the 
old days, especially when a boy was bound an appren- 
tice, it would be very unusual to make the lad himself 
covenant to pay the premium; that was usually the 
business of his relatives or friends. They were the 
people who bound themselves to pay it, and even if 
the boy joined iu the covenant, in the vast majority of 
cases the master would find it better to sue them 
rather than to sue the boy himself when he came of 
age. Forthis reason then one would not expect to 
find many such cases in the books, but after a careful 
search we have found some cases on the point, and 
those are undoubtedly of very high authority. The 
principal authority, and that on which no doubt all 
the others are founded, is a passage contained in 
Coke’s Commentaries upon Littleton. A greater au- 
thority than that cannot be found for English common 
law. He says, in effect (at p. 172a), that if an appren- 
tice executes an apprenticeship bond, ora bond for nec- 
essaries while he is an infant, and if he undertakes by 
that bond to pay the person supplying the necessaries, 
or to whom he is bound apprentice more than a rea- 
sonable sum for those necessaries, or for the instruc- 
tion that he is to receive, or if he binds himself to pay 
a penalty, or enters into what is called a double bond, 
that is, a bond to pay double the ordinary price of the 
necessaries, then the infant, after he comes of age, 
cannot be sued upon the bond for the amount secured 
by it, nor even for the reasonable and proper price of 
the necessaries supplied to him. But Coke goes on to 
say, that although he cannot be sued on the bond at all 
if the bond is adouble bond, or a bond for penalties, 
or a bond to pay more than the reasonable price of the 
goods supplied, yet if the boud is a single bond, that is 
to say,a bond to pay nothing more than the reasonable 
and proper price of the necessaries supplied, then, if 
those necessaries have been supplied, and the price is 
reasonable and proper, he may be sued on the bond, 
although he entered into it while an infant. That 
seems to be a most sensible conclusion. If there were 
no bond at all, but only asimple contract to pay for 
the necessaries, the infant could be sued upon it after 
he came of age. Why should the law say, becuuse he 
has entered into a bond he cannot be sued? Surely to 
take such a view would be the height of foolish tech- 
nicality. Even therefore in Coke's days such an ab- 
surd technicality was disregarded. Then next in au- 
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thority we have Hargrave’s comment on Coke's text, 
a comment which is a most valuable criticism and ex- 
planation of Coke’s words, and which, next to the com- 
mentary of Coke himself, is always considered by law- 
yers as of the utmost value. This great authority ex- 
plains more exactly and ina more modern language 
the principle laid down by Coke as I have stated it. 
Now, has that principle beep acted upon? There is, 
first, the case of Ayliffe v. Archdall, Cro. Eliz. 920, 
which is very much iu point. Then iu the case of Rus- 
sell v. Lee, 1 Levinz, 86, reliance is directly placed on 
this passage in Coke. In both those cases there is a 
clear judicial exposition of the law as it then was. In 
Keane v. Boycott, 2 Hy. Bl. 512, the same passage from 
Coke is cited with approval; and later on Bayley, J., 
in Baylis v. Dineley, 3M. & 8S. 477, distinctly recog- 
nizes and approves the principle laid down by Coke. 
Even if the statement is not absolutely necessary to 
the judgment, the dictum of so great a lawyer as Bay- 
ley, J., is of very high authority. In Cooper v. Sim- 
mons, 7 A. & N.719, there is an elaborate exposition 
of the law by Martin, B., where all the authorities, be- 
ginning with Coke, are summed up, and it is laid down 
positively that the fact that a bond was entered into 
by an infant does not prevent it from being sued upon 
so long as the bond is a single bond, and is not relied 
upon as a bond preventing any inquiry into the con- 
sideration given for it or its reasonableness. It there- 
fore comes to this: A person can be sued upon a deed 
made by him while an infant for necessaries, but the 
case must be treated as if there had really been no 
deed at all. That is how it works out. It is therefore 
necessary to inquire what the consideration was in re- 
spect of which the deed was given. It is necessary to 
consider whether the things in respect of which the 
money is claimed were actually supplied, and what 
they were. lt must be inquired whether they were 
necessaries subject to the ordinary definition of neces- 
saries, and whether the price which is claimed in re- 
spect of them is reasonableor not. Every thing must 
be done just asif there was no deed at all, even al- 
though in ordinary cases where there is a deed no such 
inquiries would be necessary. The deed must for this 
purpose be entirely disregarded. Now, that being so, 
the next thing to consider is, what are necessaries? 
Under certain circumstances—if the infant cannot get 
them in any other way—food and clothing will always 
be considered to be necessaries. Is education to be 
considered a necessary? Now, just as a matter of 
common sense, without having recourse to the author- 
ities, what is the answer to the question? In this com- 
mercial working country is education ina trade a nec- 
essary foraboy? Long before literary education was 
valued as highly as it is now, education in a trade—the 
means of earning a boy’s own livelihood when he came 
to man’s estate—which would make him more useful 
to his country as a citizen, was always thought to be 
of the greatest importance. One would therefore ex- 
pect to find that the teaching of an occupation or trade 
was held to be necessary to boys in England. And 
here again we have the authority of Coke in the very 
passage which I have already cited. He says there 
that an education in trade—not an education in clas- 
sics orin poetry, or even a literary education, but an 
education in trade—by which a man can learn his busi- 
ness, and know how to earn his livelihood, and become 
a more useful member of the community, is a class of 
things which may be a necessary. He speaks both as a 
lawyer and aman of the world, and he speaks of the 
youth of England as it was then. Education in a trade 
is therefore the class of thing which may be a neces- 
sary. Now, what will make it a necessary? If the boy 
could get the education without going to the person to 
whom he binds himself, of course the teaching from 
that particular person would not be a unecessary. 





Again, the infant’s condition in life must be regarded. 
It could not be necessary for a young duke or mar- 
quis, or a young man who would certainly lead a life 
of leisure, to be taughta trade. It might be well for 
him to be taught it, but it could not be necessary; it 
could be only a fancy or aJuxury on his part or on the 
part of those who had charge of his education. But 
taking a lad in alower class of life, who will have to 
make his living by following some trade, such an edu- 
cation may be very good, and very necessary to him. 
In each case the circumstances of the infant must be 
taken into consideration. The same holds good where 
the trade to be taught may be considered somewhat 
higher than mere bootmaking or tailoring—where, as 
in this case, the trade to be taught was that of a far- 
mer, auctioneer and valuer. Itseems to me, that con- 
sidering this young man’s position in life and future 
prospects, he was in a class of life which makes it very 
reasonable that he should seek to earn his living by 
following those three trades, or any of them, and 
therefore I think that education in those trades was 
reasonable and necessary for him. But that is not 
enough. The person who sues him has got to show 
that he supplied him with necessaries. Therefore he 
has not only to show that he agreed to supply him with 
an education which may in the opinion of a jury bea 
necessary, but he must show that he did in fact supply 
him withit. And further, he must go on to show that 
the price which he charges for that necessary which he 
has supplied is fair and reasonable. Ifit were not fair 
and reasonable it is plain that he could not recover it. 
But if he makes out all these things, then he has 
brought himself within all the conditions which would 
entitle him to recover against the infant if there had 
been no deed, and as I have said, according to the au- 
thorities I have mentioned, the fact that there is a 
deed does not prevent him from recovering, provided 
that the bond is asingle bond, and complies with the 
conditions. In the present case the plaintiff has done 
all this, and the only further question is, whether the 
points—the questions of fact—were properly left to the 
jury. Whether he did supply what he undertook to 
sapply, whether what he supplied was necessary to the 
defendant, and whether the price charged for it was 
reasonable, are all questions for a jury. If they were 
properly left to them, and if it cannot be said that the 
jury answered them wrongly, then it is clearthat the 
plaintiff is entitled to succeed. But it is said that 
there was misdirection by the learned judge. In what 
did it consist? Mr. Gould complained that the direc- 
tion was not sufficient. It is very difficult to obtain a 
new trial on that ground. As Martin, B., often said, 
non-direction is not mis-direction, unless the omis- 
sion goes so far as to make what the judge has directed 
a misdirection. But how can that be said in this case? 
We have read the questions left to the jury by the 
learned judge. They seem to me to be questions 
which develop and bring out every point in the case. 
The only objection therefore must be that the sum- 
ming up was too short. Ido not think that we shall 
be induced to grant a new trial on that ground alone. 
It is clear to my mind that it deals most lucidly and 
plainly with every point in the case. It is said by Mr. 
Gould that it does not sufficiently develop the pointe. 
I think a development by mere length often does more 
to confuse and mystify than to enlighten the minds of 
the jury. I can see no fault whatever with the sum- 
ming up, and asI have before said, the proper ques- 
tions were left to the jury,and they have answered 
them in a way in which the evidence entitled them to 
do. 

Upon the facts as found then the verdict is a right 
verdict, and was properly procured. The plaintiff is 
therefore entitled to succeed, and this application for 
a new trial must be refused. 
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Fry, L. J. Thisis an action upon an indenture of 
apprenticeship by which the defendant, an infant, con- 
tracted to serve his master for four years, and further, 
ou attaining majority, to pay the sum of £300, the bal- 
ance of a sum of £500, which was to be paid to the mas- 
ter for teaching the infant the trade of a farmer, val- 
uer and auctioneer. Now, one point raised upon this 
is the question whether or not this indenture was a 
reasonable aud proper one, and the jury found that 
the arrangement was a necessary one for the defendaut 
if he wished to learn the trades of auctioneer, valuer 
and farmer, which apparently he did; and they found 
further that the deed of apprenticeship was a proper 
arrangement for the defeudant to have entered into. 
Now, is there any thing in the case which ought to lead 
us to say that the verdict was arrived at without evi- 
dence or against the weight of evidence? On the con- 
trary, it seems to me to be a most reasonable and 
proper finding. The deed of apprenticeship has noth- 
ing remarkable about it, with one exception, i. e., the 
contract of the infant to pay part of the money, which 
is certainly an unusual eircumstance. One usually finds 
that the father and friends of the infant. pay itat once. 
But the circumstances of the present case are rather 
peculiar. Here is an infant whois in expectation of 
receiving some £4,000 on attaining his majority, and 
his mother was not in a condition to find the whole of 
his premium. Nevertheless she was extremely desir- 
ous that be should be apprenticed to the plaintiff, who 
appears to have been a person who would advance his 
interests in life. I can find nothing in the apprentice- 
ship deed which is objectionable. It is quite true it is 
unusual for a master to sue an infant upon a con- 
tract to pay any portion of the premium. That is be- 
cause, as I have already observed, it is unusual for 
such a contract to be entered into. Now, the next 
question is this: Assume the deed to be a reasonable 
and proper one, can an action be maintained on a cov- 
enant to pay for a service by the person who has done 
the service against the infant? The point seems to me 
really to turn entirely upon the passage in Coke on 
Littleton which the master of the rolls has read. 
Coke having laid down the general proposition of the 
inability of an infant to bind himself, says that there 
are some exceptions, *‘as an infant may bind himself 
to pay for his necessary meat, drink, apparel, neces- 
sary physic, and such other necessaries, aud likewise 
for his good teaching or instruction, whereby he may 
profit himself afterward; but if he binds himself inan 
obligation or other writing with a penalty for the pay- 
ment of any of these, that obligation shall not bind 
him.” Now, in the first place, I desire to express my 
opinion, that with regard to teaching and instruction, 
although it includes the teaching and instruction 
ofa trade or business, it is not necessarily confined to 
instruction in trade. I should be sorry for it to be sup- 
posed that a literary or scientific education which 
might lead him to occupy a position of great respect- 
ability or emolumentin any of the learned professions 
may not come within the language of Coke. It would 
be a case of “teaching or instruction whereby he 
might profit afterward.’ The interests of the State, 
as well as those of the individual, require him to re- 
ceive an education ofa kind whereby he may profit. I 
would next observe that the very language of Coke 
implies that it is upon a single covenant that an infant 
might be made responsible. It is quite true he does 
not say so in express words. Now, that it was true 
that an infant might be sued upon a bond without a 
penalty is maintained by Hargrave’s comment which 
has been alluded to to. That comment is based upon 
distinct authorities, one in the reign of Charles I, and 
the other inthe reign of Charles II. The first is Pick- 
ering v. Gunning, Palmer, 528, in which, referring to 





an earlier case in the reign of James I (Whittingham v. 
Hill, Cro.; 16 Jac. I, 1494), it was determined that a 
bond taken for necessaries of au infant wasgood. In 
Charles II’s reign the same proposition was the basis 
of a judgment of the court in the case of Russell v. 
Lee, 1 Lev. 86, which was a case of a singie bill, that is 
to say, an obligation without a penalty, and there it 
was held to be good. It is quite true that that was an 
action for necessaries, and not for education; but it 
was already clear that education, whether it be or be 
not strictly a necessary, comes witbin thesame rule of 
law as likely to lead to the future profit of the infant. 
In fact I think it must be admitted to be a necessary 
after the case of Pickering v. Gunning. That action 
was one against an infant for diet, lodging, washing, 
clothing and schooling, and one of the judges declined 
to find with regard to schooling that it was a neces- 
sary, to which another of the judges, Doddridge, J., 
replied, in a somewhat quaint mixture of Norman- 
French and Latin: ‘‘ Et coment schooling n’est neces- 
sary en premier degree al son esse, est en second al son 
bene esse car est pur son profit, car omne quod est 
utile est aliquante necessarium.’’ Therefore there is 
no doubt at all that education isa necessary. Those 
are the older authorities. As the master of the rolls 
has pointed out, there are also other cases all of which 
insist upon the old law as being the present law. 
Therefore there seems to me to be no doubt whatever 
that upon a single bond orcovenant an infant might 
bind himself to pay for his schooling and education, 
provided that the transaction is a reasonable one. Now, 
the only authority which can be presented in any way 
as creating any doubt with regard to this conclusion is 
the case of Gylbert v. Fletcher. That case is one which 
shows that under an indenture of apprenticeship by 
which the appreatice covenanted to serve his master, 
the master cannot sue on the covenant to serve. I 
ought to add that there is a subsequent decision in 
e juity which shows that the same rule applies, and 
that no relief can be obtained in equity. The reason 
for this decision is not to be found in the decision it- 
self. Ihave a strong suspicion that the case rests upon 
two facts: the one, that by common law the master 
has got considerable powers of correction and castiga- 
tion over his apprentices, and in a certain sense the 
custody of them, and therefore that it was thought 
that the enforcing of the obligation to serve might 
prejudice his rights with regard to a negligent appren- 
tice; and secondly, that by very early statutes power 
was given to justices of the peace to deal with recalci- 
trant apprentices, and it seems to me that it was 
thought to be better to leave to the master this power 
either of correction in the domestic forum, or of hal- 
ing the offeuder before the justices rather than to al- 
low him to sue upon the covenant to serve. That case 
however does not affect the law as to the iiability of an 
infant on a covenant to pay for his education. {It is 
said that in this case the master did not do his duty in 
transferring the latter portion of the infant’s time or 
services from the business of valuing and auctioneer- 
ing to that of farming. I can see nothing in the obser- 
vation. It seems to me that he was both wise and rea- 
sonable in doing so when he found that the infant dis- 
liked auctioneertingand valuing. I think that tne only 
person whocan be blamed for the defendant not hav- 
ing derived more benefit trom these indentures than 
he did isthe defendant himself. On the other points 
I entirely agree with the master of the rolls. 


Lopes, L. J. I do not propose to cite the different 
authorities which have been mentioned. I shall be 
content with saying that a careful investigation of 
those authorities appears to me to establish this. that 
an infant can be sued on his single bond—by which I 
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meana bond without a penalty—for necessaries, pro- 
vided it is shown that what is sued for is a necessary, 
and the charge made for it is a reasonable charge. I 
believe that to be the result of the authorities, and I 
am satisfied with stating the lawinthat form. ‘The 
authorities also establish this: that education may in 
certain circumstances be a necessary. Whether it is a 
necessary or not will always be a question for a jury, 
and whether the particular kind of education is a nec- 
essary will also bea question for ajury. In order to 
determine both these questions the station in life, the 
means of the person in question, and all the circum- 
stances of the case will have to be considered. Now, 
that being so, 1 will apply the law as I understand it 
to the present case. It being clear that the infant can 
be sued upon his covenant in this case, the first ques- 
tion that had to be considered was this: whether the 
particular education which was provided for by this 
deed was a necessary. The jury had evidence before 
them with regard to the means of the young man, his 
position in life, and what was desired for him, and 
what it would be reasonable for him to do; and hav- 
ing that evidence before them, they came to the con- 
clusion, as I think they were fully justified in doing, 
that this particular kind of education—viz., the edu- 
cation which would enable him to be a vaiuer, auc- 
tioneer and farmer—was necessary for him. A great 
deal was said by Mr. Gould witb regard to this triple 
kind of education, these three lines which he was to 
follow—auctioneering, valuing and farming. I cansee 
nothing unreasonable in his desiring to learn all those 
different things. It would be for him in after life to 
determine which of them it would be most advan- 
tageous for him to follow. It was said by Mr. Gould 
that the education in auctioneering and valuing was 
relinquished, and the learning of farming was taken to, 
and that that was a breach of the agreement by the 
master. I cannot agree with him at all in that. It 
seems to me a most reasonable thing for the master to 
have done. If this young man thought he had learned 
enough of the auctioneering and valuing business, ér 
did not care to follow those particular pursuits, and 
preferred that of farming, it seems to me to be a most 
reasonable thing on the part of the master to transfer 
the youth to the farming branch of his business. An- 
other question that the jury had to consider —where 
again there was evidence both ways—was whether the 
amount of the premium that was to be paid was a rea- 
sonable one, and they came to the conclusion that it 
was. I think that they were fully justified in arriving 
at that conclusion. There was evidence upon which 
they might so find. So far from thinking any conclu- 
sion which they arrived aton this matter, or with re- 
gard to the necessity of the particular education in 
question unreasonable, I do not hesitate to say, that if 
I had been on the jury I should have formed the same 
opinion that they did. The only one other observa- 
tion which I desire to make is, that the decision in this 
case does not in any way militate against the decis- 
ions which have been brought to our notice with re- 
spect to a breach of contract on the part of the appren- 
tice to serve, such as that in Gylbert v. Fletcher and 
other cases. In my opinion, there was no fault to be 
found with the direction of the judge, and there was 
evidence upon which the jury were justified in finding 
as they did. I think therefore that this motion should 
be dismissed. 


Lord EsHer, M. R. I donot mean at all in what I 
said to differ from what Fry, L. J., has said about edu- 
cation in literature or science being a necessary in 
certain cases. It is not merely education fora trade 
that may bea necessary. [ had no intention or desire 
to exclude all other kinds of education. 

Application for new trial refused. 





FIRST TRIAL TERM IN THE OLD COURT OF 
CHANCERY OF THE STATE OF NEW YORK. 
ROBERT R. LIVINGSTON, CHANCELLOR. 
HISTORICAL CHARACTERS PRESENT, 
SCENES AND INCIDENTS. 


Tr old Albany City Hall, or Stadt Huys, as it was 

called under the Dutch colonial government, 
never in all its varied and extended history witnessed 
a more memorable event than that which was enacted 
within its walls on July 25, 1786. On that day and in 
that. hall the Court of Chancery of the State of New 
York was opened for the first time, in Albany, under 
the Constitution of 1771. There was much to invest 
this event with peculiar interest to the citizens of Al- 
bany and to the State at large, for this was really the 
first trial term of that honored court held under the 
laws of the State of New York. But there was much 
more than the opening of the court that directed the 
attention of the people to the old Stadt Huys on the 
occasion to which we have referred. This was the 
presence of Robert R. Livingston, the chancellor, 
statesman aud lawyer, who presided during the term 
over the procedure of the court, and the large assem- 
blage of learned and distinguished Jawyers in attend- 
ance. 

Livingston was then in the plenitude of his brilliant 
and useful career,’with a still more distinguished and 
useful career before him. He was oneof the men who 
largely aided in the formation of our State and Na- 
tional government—an artisan of our system of juris 
prudence—one of the most eminent of the scholars, 
jurists and patriots of that important and critical 
period of our National existence, the confederacy of 
the States. 

There was much inthe personal appearance and mien 
of Livingston that commanded respect. His form was 
commanding and symmetrical. His forehead was high, 
his brows heavy and protruding; all his features were 
marked with the impress of intellectuality. 

He was stately but courteous, easy and dignified in 
his bearing. His intellectual qualities compared ad- 
mirably with his physical appearance, so that bis 
mind, heart and visible bearing elicited spontaneous 
respect. Though in public and private life he was 
flexible to every human sympathy, he would not in 
these days be regarded as a popular man with the 
masses. Such men seldom are. He belonged to that 
aristocracy of wealth, talent and scholarly acco mplish- 
ments which characterized the leaders of the old Fed- 
eral party. He never had occasion to assume the 
platitudes and hollow pretensions of the mere politi- 
cian to open the way to high honors. Besides he 
knew that the masses never long esteem and follow 
those who flatter them; that those who have the 
flunkeyism to cringe to them will in time complain of 
their fickleness. 

He graduated with high honors at Kings, afterward 
Columbia, College, infJuly, 1765, studied law and was 
admitted to the colonial bar in the city of New York 
June 17, 1773. As the law partner of John Jay, he en- 
tered at once upon asuccessful practice in the provin- 
cial courts. He had been at the bar but a few years 
when those stirring events—preludes to the Revolu- 
tionary war—called him and his illustrious law part- 
ner to that higher and more distinguished career 
in the service of their country, which connects their 
names gloriously with history. 

By an interesting coincidence, Jay and Livingston 
were both the recipients of high judicial honor, con- 
ferred upon them May 8, 1777. Jay was appointed 
chief justice of the State, and on the same day Living- 
ston was appointed to preside over the Court of Chan- 
cery. Both of these eminent lawyers went to the 
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bench with the unction of accomplished scholarship 
and liberal legal learning, ornamenuts—may we not say 
corner stones—of the bar of the Empire State. It was 
the fortune of Jay to give to that bar the fame of seat- 
ing the first chief justice of the nation on the bench of 
the United States Supreme Court, in the person of 
himself. As chief magistrate of the State, as foreign 
minister of the nation, as the servant of the people 
and in many other distinguished positions, Jay con- 
tinued to reflect honor upon himself, on the bar of the 
State and on the nation itself for many years. Liv- 
ingston’s career was not so eminent as that of Jay, and 
yetthe part he took in giving the Declaration of In- 
dependence to the world elevates him in the scale of 
distinction higher than it was the fortune of Jay to 
ascend. 

** Robert R. Livingston,” wrote Thomas Jefferson to 
John Adams, “is in every sense of the word a wise, 
good and great man, one of the ablest of our American 
statesmen. Nothing that he writes or does seems to 
cost him any effort, yet there is beauty, power and 
practicability in all his intellectual productions. It is 
not a power that awes; itis gentle, unpretending but 
resistless.”’ 

Jefferson wrote this with full knowledge of Living- 
ston's mental endowments. With Franklin and Roger 
Sherman, he was associated with Livingston in the 
great work of writing the Declaration of Independ- 
ence. On many occasions Jefferson in after life, with 
generous emotions, acknowledged the power, the influ- 
ence and usefulness of Livingston’s pen on that in- 
strument. 

The Declaration of Independence, like the works of 
Shakespeare, is beginning to have newly-discovered 
authors, the latest of whom, according to the discovery 
of an ingenious and painstaking writer, is Thomas 
Paine. But while it is true that the bold, gigantic 
but erratic pen of Paine did much, very much, to aid 
our struggle for liberty, circumstances and historical 
facts place it even beyond prima fucie evidence that 
it had any thing to do with that instrument, which 
isan enduring monument to Thomas Jefferson, Robert 
R. Livingston, Benjamin Franklin, and Roger Sher- 
man. 

Early in July, 1776, while Livingston was actively 
engaged with those great men in writing the declara- 
tion, he was hastily summoned to New York to attend 
a meeting of the Provincial Assembly, of which he was 
amember. Ou July 8, 1776, largely through his influ- 
ence, the title of the province of New York was 
changed to that of the State of New York. By that 
body he was appointed a member of the committee 
that wrote the. first State Constitution. He did not 
receive this summons until after the declaration was 
completed, but it prevented him from signing it, 
though he is invested with all the glory of being one 
of its authors. 

Precisely at half-past 9in the morning the City Hall 
bellannounced the arrival of the hour for the courts 
to convene. According to the custom of the times, in 
opening the terms of courts, the sergeant-at-arms, tbe 
sheriff of the county, both in full uniform, the mayor 
of the city and the members of the bar waited on the 
chancellor at his hotel, and in procession escorted him 
to the City Hall. The court-room was thronged with 
spectators. Amid the most impressive silence the 
chancellor took his seat on the bench, the crier made 
the usual proclamation and the first Court of Chancery 
under our free government was opened for business. 

Having thus described the presiding judge of the 
court, let us glance at the lawyers present. One of the 
first of these to claim our attention is a man a little be- 
low the medium height, but dignified in his bearing. 
“His head is finely shaped, symmetrical and massive. 


His eyes are dark, deep-set and full .of light and fire. 





His nose is formed after the Grecian mould; his 
mouth well shaped, close-set, with a strong, firm jaw. 
The characteristics of the spare, clean-cut features are 
penetration and force. There is a piercing look about 
the face even in repose. When he is moved inthe 
strife of debate a fire comes into his eyes, which has a 
marvellous effect. As men listen to him they feel pro- 
foundly the mastery of his strong nature, his imperi- 
ous willand the passionate energy which gives such 
force to his pathos, to his invective and to the even 
flow of clear, convincing arguments.” This man, 
young as he appears, sits in the bar, entwined with the 
laurels of the orator and of the soldier, for it is Alex- 
ander Hamilton whom we see. His practice as a law- 
yer is large and successful, and he appears here to-day 
as the counsel for bis illustrious father-in-law, Gen. 
Philip Schuyler, who has an important case on the cal- 
endar. Three years later Hamilton accepted the port- 
folio of the treasury department in the cabinet of 
Wasbington, and his grand national financial policy 
was given to the world, and five years later, on Janu- 
ary 19, 1791, Burr was elected a senator in Congress by 
the Legislature of the State of New York, over Gen. 
Philip Schuyler. This was the beginning of that re- 
lentless feud between Hamilton and Burr which ter- 
minated in the fatal duel on the heights of Weehaw- 
ken. 

Not far from Hamilton sits a lawyer whose form, 

face and character needs no descriptiou from us. He 
has faced the * red artillery ’’ and the flashing bayo- 
nets of the British on many a bloody field of the Revo- 
lution. Where the death bolts fell deadliest he stood 
and knew nofear. But he was destined to face ene- 
mies far more terrible and relentless than British can- 
non or British bayonets—the condemnation of his ene- 
mies and their denunciation, unequaled in rancour, 
unprecedcnten in history —and yet he was the ablest 
lawyer, logician and learned advocate that ever stood 
at the American bar. We need not say this lawyer is 
Aaron Burr. 
* Aneminent jurist has said: “As alawyer Burr was 
the equal of Hamilton, asa scholar he was his superior. 
As a statesman, Hamilton rose to higher eminence 
than Burr. Both had their faults and social frailties; 
both were politicians, schooled in all the arts of their 
calling. They were opposing politicians, their opposi- 
tion led to bitter hatred and as was the custom among 
such men in the times they lived, they fought a duel, 
in which, as was generally the result of such contests, 
one was killed. Political hatred and powerful family 
influence poured vials of wrath on the head of the sur- 
vivor of the contest. But time is removing hereditary 
hatred and old political prejudices are fading away in 
the light of impartial historical investigation. 

“Analytic biography,” says an erudite writer, ‘‘ res- 
cues from contempt and dishonor many a name upon 
which popular prejudice has cast its revilements.’’ We 
should be happy to see on the pages of analytic, impar- 
tial history, a schedule or bill of particulars drawn 
from real facts, containing the faults of many boasted 
characters, contrasted with a bill of particulars of the 
real faults, not the invention of enemies, of Aaron 
Burr. 

Burr was present at this court, as the opponent of 
Hamilton, in the suit entitled ‘ Philip Schuyler v. 
Henry Ten Eyck and others.” 

It was a case of great celebrity, involving considera- 
tions of the most important character. The action was 
brought by Schuyler to perpetually enjoin Ten Eyck 
and others from building a pier and breakwater at 
low-water mark on the banks of the Hudson. The 
pier would abut the property of Schuyler, while the 
breakwater, it was contended, would impede naviga- 
tion of the river. Ten Eyck, and those interested with 
him in the case, derived their right to conatruct the 
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pier and breakwater from an act of the Legislature of 
1794. In his bill of complaint Hamilton prayed for an 
injunction perpetually restraining Ten Eyck from pro- 
ceeding with the work, alleging that the act of the 
Legislature permitting it was unconstitutional; that 
it would greatly damage Schuyler’s property; that it 
was anuisance, and that the court had jurisdiction to 
interfere by injunction to prevent the erection of a 
nuisance, which, as in this case, would produce serious 
or irreparable damage, and if the thing sought to be 
prohibited is clearly a nuisance, the court must grant 
its injunction without waiting the result of a trial at 
law. 

The case bristled with sharp and deep legal questions. 
It was just the kind of a case in which Burr delighted, 
for he revelled in the subtleties of the law, with all the 
enthusiasm of a poet amid scenes which inspire crea- 
tive fancy and kindle the imagination. He had inter- 
posedademurrer to Hainitton’s carefully-drawn bill 
of complaint. As a ground of demurrer he alleged that 
a court of equity could not interfere with any preven- 
tive remedy until the issues were adjudicated in a 
court of law. There were other grounds of demurrer 
set up by Burr, among which was one raising the point 
that Hamilton's complaint did not show that building 
the pier and breakwater was as yet aunuisance. The 
demurrer, in the hands of Burr was like the sharp, 
polished rapier of Grammont, made for the cut, 
the thrust and the parry. It struck at the law on 
which Hamilton founded his case with telling blows. 
The argument on both sides was conducted with con- 
summate ability, but to Burr belougs the credit of sug- 
gesting the grounds which constituted the basis of the 
reasoning and conclusion of the chancellor in deciding 
the case. The speeches of the counsel were listened to 
by the court, the bar and the spectators with intense 
interest, for it was a contest between two of the 
greatest of American lawyers. In his argument 
Hamilton rose to the highest height of legal science 
and legal eloquence. But his eloquence was that of 
the parliamentary orator and debater, rather than that 
of the close, terse, well-disciplined lawyer. Burr, on 
the other side, seldom indulged in rhetorical flights. 
His style was pure, simple and severe, the vehicle of 
reason and logic. Directness was his most distinguish- 
ing characteristic. Whether he appealed to the head or 
to the heart, he went straight to the subject with full 
knowledge of every thing connected with it. 

Hamilton and Burr occupied the time of the court 
nearly the entireday. When they concluded their ar- 
guments, the chancellor took the papers and in due 
time rendered a decision denying the injunction asked 
for by Hamilton, on the grounds which we have al- 
ready stated. 

Though Livingston’s learning, talents and industry 
did much to establish our Court of Equity, yet, as 
Judge Story said, ‘that court did not attain its full 
maturity and masculine vigor until Chancellor Kent 
brought to it the fullness of his own extraordinary 
learning, unconquerable diligence and brilliant tal- 
ents.”’ 

Taking another view of the lawyers in the bar, our 
attention is attracted to a young advocate who, three 
years previous to the time of which we are writing, 
began the practice of law in the city of New York. 
There is much in his bearing and general personal ap- 
pearance to attract the attention of strangers. He is 
agreat favorite in Albany, for there he studied his 
profession, and there he was admitted to practice. His 
professional career, though brief, was brilliant and 
successful. He had already become to the bar of the 
State what Henry Brougham, at a subsequent period, 
was to the English bar. It must be remembered that, 
in those days, and for many years after, eloquence at 
the bar wasa powerful element of success aud honor, 








and was cultivated with great assiduity, but by none 
more successfully than by Brockholst Livingston, for 
heisthe lawyer we are attempting to describe. The 
beautiful lines dedicated to Bushe, that eloquent mas- 
ter of the Irish bar, applies happily to him as a forensic 
speaker : 


** Sedate at first, at length his reason warms, 
And every word and every gesture charms.” 


He was a native of New York city, born November 
25, 1757, a brother of the chancellor whom we have de- 
scribed, and a son of William Livingston, who brought 
such distinguishing honors to the executive chair of 
New Jersey. He was a brother-in-law of John Jay, 
and when that great statesman was appointed minister 
to Spain, Brockholst Livingston accompanied him as 
his private secretary. He was educated at Princeton, 
but shortly before graduating he entered the Conti- 
nental army, and, like Hamilton and Burr, won a bril- 
liant name as a soldier. He entered the army with the 
rank of captain, but was soon attached to the staff of 
Gen. Philip Schuyler, with the rank of major. In the 
more active and dangerous duties of a soldier, he soon 
rose to the rank of colonel. At the battle of Saratoga, 
with Arnold, he made a daring and memorable charge 
on the British lines. After the surrender of Burgoyne 
he continued with the army until the close of the war, 
when he went to Albany and prepared for the bar un- 
der the tuition of that truly historic pillar of the Al- 
bany bar, Peter W. Yates. 

During his student days he was invited by his old 
venerated commander, Gen. Schuyler, to make his 
home in that famous mansion, still standing in Al- 
bany, in which the charming daughter of Schuyler and 
Alexander Hamilton were married, and where Bur- 
goyne and his officers, prisoners of war after the battle 
of Saratoga, were entertained by the chivalrous owner 
of the mansion, and where Washington, La Fayette, 
Knox and Green were often entertained, and where 
Kent, Robert R. Livingston, Jay, Lansing and Van 
Vechten were often guests. 

Professional success soon gave him judicial promo- 
tion, and when Judge Morgan Lewis, afterward Gov- 
ernor Lewis, retired from the bench of the Supreme 
Court of the State, Livingston was appointed in his 
place. In 1807 he succeeded Judge William Patterson 
on the bench of the Supreme Court of the United 
States. His long and distinguished judicial career 
was terminated by death, March 12, 1823. 

The bench and the bar of the State of New York will 
always revere the name of Brockholst Livingston, and 
his career as a lawyer and judge is a favorite theme of 
historians. ‘‘He was not so much distinguished by 
the predominance of any one great quality as by a 
union of several of the finest. His knowledge was va- 
rious and deep. A taste exquisitely delicate and largely 
exercised was one of his prominent characteristics. 
His brilliancy as a lawyer was exceeded by his emi- 
nence as a judge, and the radiance of lawyer and judge 
was often paled by the triumphs of his pen.”’ 

It is said that Livingston’s father at first greatly de- 
sired that he should become a minister of the Gospel, 
but while in college an incident occurred which 
changed his mind, and he decided that his son was 
better qualified for the bar than the pulpit. 

One day, in a pleasant humor, young Livingston, 
with the assistance of a less-gifted classmate, of the 
name of Sabine, imprisoned a disagreeable, irritable, 
pug-nosed professor of mathematics in one of the dis- 
tant rooms of the college, where he was compelled to 
remain several hours, even until he made night hide- 
ous with his cries for relief. Terribly enraged at this 
indignity, he commenced the work of detecting the 
culprit or culprits, who had thusimprisoned him. At 
length, by close and ingenious investigation, the pro- 
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fessor obtained evidence enough to order Livingston 
and Sabine to appear before the faculty. Sabine was 
first examined, but so faithfully did he obey Living- 
ston’s instructions to remain silent that nothing of im- 
portance could be elicited from him. Then came Liv- 
ingston’s turn, and he was plied with all manner of 
questions, which he managed to answer so adroitly 
that nothing positive was established against him. 

“Mr. Livingston,’’ said the pug-nosed professor, in 
his peculiar, snarling manner, “this great crime, sir, 
my cruel and inbuman imprisonment, which makes 
my blood boil to think of, lies between you and Mr. 
Sabine; that is certain. Now, sir, what have you to 
say to that?” 

“That I am delighted with what you say, professor,”’ 
said Livingston. 

“ Delighted with what I say, sir! And so you glory 
in your abomination, do you? Delighted with what I 
say—you—you—ras—. What do you mean, sir?” 

“T mean just whatI said. I really am delighted to 
hear you say that this great crime lies between Sabine 
and myself. Ihave had some fears that you suspected 
that it lay on one or both of us, but it seems that you 
think it only lies between us,’” said Livingston, with 
ludicrous composure. 

This answer was equivalent to the ablest defense. It 
convulsed the entire faculty with laughter, except the 
astonished professor, who appeared like an italicized 
exclamation point in an old-fashioned spelling-book — 
a mark of wonder and surprise. Livingston and his 
friend were acquitted, and this incident made the for- 
mera lawyer, and gave to the bench of the State and 
Nation a learned, accomplished and illustrious judge. 
No one was more delighted with the sharp and saga- 
cious answer of young Livingston than his father, and 
he decided that his son should become a lawyer in- 
stead of a preacher. 

Besides the lawyers we have described, there were 
many members of the Albany bar,lights and ornaments 
of the profession of the State and Nation, present 
at this session of the Court of Chancery. Among 
these was Peter W. Yates, a member of the Continen- 
tal Congress, and a member of the committee on cor- 
respondence, who stuod at the head of the Colonial 
and State bar, distinguished alike for learning, elo- 
quence and wit. 

He disliked Gen. Schuyler, and on one occasion, 
when that illustrious character gave a “ brilliant” 
reception to some of the State officers, Yates, in a 
poem, in which he scattered wit, with the profusion 
and spontaneity of Butler in Hudibras, so ridiculed 
the general and some of his guests that Albany was a 
scene of laughter. 

Abraham Van Vechten, often appropriately termed 
the great Van Vechten, John V. Henry, acute, inge- 
nioas, logical and thrillingly eloquent, and William 
W. Van Ness, the rarest genius of his time, and sub- 
sequeitly a judge of the Supreme Court of this State, 
were among the members present. 

Thus the now historical Court of Chancery of the 
State of New York opened its first trial term. 

In the evening, Governor George Clinton gave a re- 
ception to Chancellor Livingston, the members of the 
bar, the mayor of the city and prominent citizens. It 
was one of the most memorable social occasions in the 
history of the Capital City, graced by the presence of 
Robert R. Livingston, Alexander Hamilton, Aaron 
Barr, Brockholst Livingston, Josiah Ogden Hoffman 
and a galaxy of other legal and judicial luminaries. 
Well may it be said: 

“There was a sound of revelry by night, 
And New York's capital had gathered then 
Her beauty and her chivalry, and bright 
The lamps shone o’er fair women and brave men.” 
L. B. Procror. 





ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


BANKRUPTCY — NEW PROMISE. — Defendant, after 
a discharge in bankruptcy, wrote to plaintiff, saying, 
“When I come to B. I will call and see you. I mean 
right. I will also pay something on account;’’? and 
again, ‘‘I shall pay you something as soon as possi- 
ble.” After writing the letters, and before suit, de- 
fendant was in B., and had the ability to pay the ac- 
count. Held, that the letters did not constitute a new 
promise to avoid the effect of the discharge. There is 
force in the suggestion that the words ‘‘on account” 
recognize the debt as subsisting, and therefore imply a 
promise to pay it. But itis to be remembered that 
the defendant hasas much right to his defense as the 
plaintiff once had to herrecovery. The law cannot be 
supposed to look with disfavor upon a bar of its own 
creation. Hence the defendant is not to be deprived 
of his right, unless he uses words that plainly mean to 
renounce it, or at least express a clear undertaking for 
the future, which is inconsistent with further reliance 
upon the discharge. This is the meaning of the often- 
repeated statement that a new promise, to avoid the 
effect of a discharge in bankruptcy, must be distinct 
and unequivocal (Merriam v. Bayley, 1 Cush. 77, and 
Elwell v. Cumner, 136 Mass. 102, 104), a statement 
which is equally correct in principle, whether the ob- 
ligation, when revived, stands ou the new promise as 
such, or on a waiver of the bar which the statute has 
given the defendant to use or renounce at his will, 
which is the view adopted by our decisions, although 
they sometimes seem to imply that such a waiver can 
only be accomplished by a promise. Cook v. Shear- 
man, 103 Mass. 21; Way v. Sperry, 6 Cush. 238; Ilsley 
v. Jewett, 3 Metc. (Mass.) 439; Maxim v. Morse, 8 Mass. 
127. See Institution v. Littlefield, 6 Cush. 210, 213; 
Kelly v. Pike, 5 id. 484, 486. It follows from what has 
been said that an admission that the debt was incurred 
and has not been satisfied, or in the language of Chief 
Justice Shaw, “an acknowledgment of the existence of 
the debt ’’ is not enough to prevent a defendant from 
relying on his discharge. Pratt v. Russell, 7 Cush. 
462, 464. Neither is a part paymenton account. Insti- 
tution v. Littlefield, and Merriam v. Bayley, wbi supra. 
It stands on a different footing from part payment of 
a debt barred by the statute of limitations, which has 
been allowed a greater effect. Pub. Stat., chap. 197, 
§ 16; llsley v. Jewett, 2 Metc. (Mass.) 168. We see no 
reason why a promise to pay a sum on account should 
do what an actual payment of it would not do. The 
words “on account” simply admit the existence of 
the original debt unsatisfied, and apply the payment 
toit. They donot in terms waive any defense, and 
the implication of a new promise is excluded by the 
promise which is expressed. The latter promise is not 
to pay the debt, but to pay “‘something;” that is to 
say, a sum the amount of which the defendant reserves 
the right to determine himself. It cannot therefore do 
more than revive a nominal portion of the debt. The 
words “I mean right’’ neither amount to a suflicient 
promise of themselves, nor enlarge the effect of the fol- 
lowing words, which have just been discussed. Elwell 
v. Cumner, ubisupra ; Society v. Winkley, 7 Gray, 460; 
Allen v. Ferguson, 18 Wall. 1. Sup. Jud. Ct. Mass., 
Feb. 27, 1885. Bigelow v. Norris. Opinion by 
Holmes, J. 


BANKS—REFUSAL TO PAY CHECK—DAMAGES. — A 
banker who refuses to cash a check drawn by a depos- 
itor engaged in trade, who has sufficient funds on de- 
posit to meet the check, is liable therefor in substan- 
tial damages, even though the refusal was caused by a 
mistake, and there is no evidence of special damage or 
of actual malice. Authorities are not numerous on 
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the question, but they seem to be uniformly to the ef- 
fect that more than mere nominal damages are in such 
cases recoverable. The leading case is that of Rolin 
y. Steward, 14 C. B. 595. In that case there was no evi- 
dence of malice in fact, nor of special damages, but the 
jury were told that they ought not to confine their ver- 
dict to nominal damages, but should give the plaintiffs 
such separate damages as they should judge to be a 
reasonable compensation for the injury they must have 
sustained from the dishonoring of their checks. And 
the jury accordingly, by their verdict, gave substantial 
damages, on which judgment was rendered by the trial 
court. On appeal all the judges concurred in holding 
that the direction to the jury was correct, the case 
being likened to that of a slander of a person in the 
way of his trade. Williams, J., said: “I think it can- 
not be denied, that if one who is not a trader were to 
bring an action against a bank for dishonoring a check 
atatime when he had funds of the customer’s in his 
hands sufficient to meet it, and special damages were 
alleged and proved, the plaintiff would be entitled to 
recover substantial damages; and when it is alleged 
and proved that the plaintiff is a trader, I think it is 
equally clear that the jury, in estimating the damages, 
may take into their consideration the natural and nec- 
essary consequences Which must result to the plaintiff 
from the defendant’s breach of contract, just as in the 
case of an action for slander of a person in the way of 
his trade the action lies without proof of special dam- 
ages.’’ This case was cited with approval in Prehn v. 
Bank, L. R., 5 Exch. 92, in which Martin, B., says: 
“Now, with respect to damages in general, they are of 
three kinds: First, nominal. The second kind is gen- 
eral damages, and their nature is clearly stated by 
Creawell in Rolin v. Steward, 14 C. B., to be such as 
the jury may give when the judge cannot point out 
any measure by which they are to be assessed, except 
the opinion and judgment of a reasonable man.” In 
Wood’s Mayne on Damages (Ist Am. ed.), page 12, sec- 
tion 8, the ruleis announced that ‘‘ when there may be 
an injury existing at present, though unascertainable, 
or to arise hereafter, and for which no further action 
could be brought, substantial damages might be given 
at once,” citing case of Rolin v. Steward, supra. And 
text-writers, without exception, seem to approve of 
the rule announced in that case. See Bish. Non-Cont. 
Law, § 49; 1 Suth. Dam. 129; 3 Am. & Eng. Enc. Law, 
226, where it is said: ‘‘ The depositor, by proving spe- 
ciai loss, may recover special damages from the bank 
for its breach of duty, butif unable to do so, he may 
recover such temperate damages as will be a reason- 
able compensation for the injury he has sustained,” 
citing authorities. Wherea bank refuses to honor a 
check of its depositor without legal cause, the latter is 
entitled to recover substantial damages. Patterson v. 
Bank, 130 Penn. St. 419. In the Pennsylvania case the 
point is directly decided. The ground upon which sub- 
stantial damages is there held recoverable is that of 
public policy. We have also examined the text-books 
on the subject of banks and banking within our reach, 
and {find that they uniformly, so far as they treat 
of the subject, approve of the rule as announced in 
Rolin v. Steward, supra. We are of the opinion that 
the conclusion in that case was reached by proper rea- 
soning. Itis well understood that in an action of 
slander by a person for the speaking of slanderous 
words of him in the way of his trade, the fact that he 
is a trader takes the place of special damages. To re- 
turn a check marked ‘ Refused for want of funds”’ to 
the holder, especially through a clearing-house, cer- 
tainly tends to bring the drawer of that check into dis- 
repute as a person engaged in mercantile business; 
and it needs no argument to show that a single refusal 
ofthat kind might often, and frequently does, bring 
ruin upon a business man; and yet it is no more possi- 





ble in either case to prove special or actual damages 
than it isfor one charged with the commission of a 
crime to show specifically in what manner he has been 
injured. It is said however that in an action of slan- 
der the recovery is had because of slanderous words 
spoken maliciously, and here it is said there was no 
malice whatever. While it is true that in slander mal- 
ice is the gist of the action, yet the term ‘ malice” is 
always used insuch cases in a legal sense. As was said 
by Bayley, J., in Bromage v. Prosser, 4 Barn. & C. 247, 
which was an action for slander of a bank, the words 
being, in substance, that it had stopped payment, 
‘‘* malice,’ in common acceptation, means ill will 
against a person, but in its legal sense it means a 
wrongful act, done intentionally, without just cause 
orexcuse. And if I traduce a man, whether I know 
him or not, and whether 1 intend todo him injury or 
not, [apprehend the law considers it as done of mal- 
ice, because it is wrongful and intentional. It equally 
works an injury whether I mean to produce an injury 
or not; and if I had no legal excuse for the slander, 
why is he not to havearemedy against me for the in- 
jury it produces?” So here the bank wrongfully re- 
fused to pay the checks of the appellee. That refusal 
was intentional, and without just excuse. There were 
therefore all the elements of legal malice,although there 
might have been no intention to injure the appellee. 
See Starkie Sland. & Lib. 191; Com. v. Bonner, 9 
Mete. (Mass.) 412. Ill. Sup. Ct., Oct. 31, 1891. Schaff- 
ner v. Ehrman. Opiuion by Wilkin, J. 


CARRIERS — DELAY IN DELIVERING CORPSE — DAM- 
AGES.—A wife can recover damages for distress of 
mind occasioned by negligent delay of a railroad com- 
pany in the transportation of her husband’s corpse. 
We are unable to distinguish in principle this case 
from those in which recoveries against telegraph com- 
panies have been allowed for failure to deliver with 
promptness messages announcing the death or mortal 
illness of near relatives. Such cases are exceptional. 
As arule, mental suffering is not an element of the 
damages which are recoverable for breach of a con- 
tract, or in an action for a tort founded upon aright 
growing out of acontract. Ordinarily the object of 
sending a telegraphic message announcing the death or 
sickness of a relative is to afford the person to be ben- 
efited the solace that may result from being present 
during the last illness of the relative, or attending his 
obsequies, as the case may be. The direct result of 
the failure to perform the duty of delivering the mes- 
sage being to deprive the person addressed of this so- 
lace, and to cause distress of mind, it is not unreason- 
able that he should have his compensation therefor. 
It is upon this principle, in my own opinion, that the 
decisions of this court in the telegraphic cases are to 
be maintained. The same principle applies in this 
case. But however that may be, we see no valid rea- 
son why, if a recovery can be had for mental suffering 
resulting from the failure to deliver a telegraph mes- 
sage announcing the death, like damages should be 
here denied. In the case of Telegraph Co. v. Simpson, 
73 Tex. 422, the resulting injury was somewhat similar 
to that in the present case. But it is insisted that the 
mental suffering for which a recovery was sustained 
in that case was the immediate result of the delay in 
securing the money which the company had con- 
tracted to deliver. Some disagreeable mental emotion 
is the ordinary result of the failure to pay or deliver 
money according to promise. But the measure of 
damages for the breach of the contract is the money 
to be paid or delivered, with the interest. It was the 
fact that the plaintiff was detained in a distant State, 
watching over the body of her deceased husband, 
which sustained the recovery in that case. Tex. Sup.Ct., 
Oct. 30, 1891. Hale v. Bonner. Opinion by Gaines, J. 
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CARRIERS OF PASSENGERS — DEFECTIVE TICKET— 
EJECTION—FORM OF ACTION.—A passenger paid the 
price of a railroad excursion ticket from Detroit to 
Quebec and return, and accepted from the company’s 
agent, without reading it, what the latter represented 
to be such a ticket. The agent however inadvertently 
stamped upon the return coupon the word *‘ Detroit ”’ 
above the word ‘‘ Quebec,” instead of vice versa, as 
was necessary to make it valid. On the homeward 
journey the conductor refused to receive the ticket, 
notwithstanding the passenger's explanation, and the 
latter, having no means to pay the cash fare, was put 
off at a way station, and suffered much humiliation 
and inconvenience. Heid, that he was not restricted 
to asswmpsit for the breach of contract, but might sue 
the company in tort for damages. The relation of car- 
rier and passenger subsisted between the parties, and 
the carrier had entered upon the performance of his 
contract. The plaintiff had paid the fare demanded, 
and it was the legal duty of defendant, not only to 
carry bim to Quebec and back to Detroit, but to fur- 
nish the plaintiff with a proper ticket, which would 
evidence the holder's right to transport and protect 
him againstan apparently justifiable evasion of that 
right by the conductor of the train. Whether or not 
the plaintiff may be held to have been negligent in 
failing to detect the error in the ticket is not an in- 
quiry here, in the face of the allegation in the declara- 
tion, which the demurrer admits, that the eviction of 
“ plaintiff was not due to any negligence on his part.” 
The actual contract between the parties was that 
pleaded, viz., for his carriage from Detroit to Quebec 
and return. The primary wrong done to plaintiff was 
the negligent failure to provide him with a proper 
ticket evidencing tbe real contract. As between the 
conductor and the passenger, the ticket has been held 
to be conclusive evidence of the rights of the passen- 
ger. Frederick v. Railroad Co., 37 Mich. 342; Hufford 
v. Railway Co., 53 id. 118. Yet as between the com- 
pany and the passenger, the ordinary ticket is not re- 
garded as conclusive evidence of the contract, but as 
a mere token or voucher to the carrier’s servants, who 
have the conduct of the train, that the holder has paid 
his fare. Quinby v. Vanderbilt, 17 N. Y. 306; Rawson 
v. Railroad Co., 48 id. 212; Van Buskirk v. Roberts, 31 
id. 661; Henderson v. Stevenson, L. R., 2H. L. Sc. 470; 
Railroad Co. v. Harris, 12 Wall. 65; Peterson v. Rail- 
road Co., 80 Lowa, 92,97. While the defect of the 
ticket presented exempts the conductor from an ac- 
tion for expelling the passenger, or at least from ex- 
emplary damages, when he acts in good faith, and 
without unnecessary force, it does not protect the 
company or its passenger agent from an action for a 
breach of the contract which the agent was authorized 
to make and did make with the passenger. Railroad 
Co. v. Pierce, 47 Mich. 277; Murdock v. Railroad Co., 
137 Mass. 293; Hufford v. Railway Co., 53 Mich. 118; 64 
id. 631; Railroad Co. v. Carr, 71 Md. 135. The passen- 
ges agent was the company’s alter ego for the purpose 
of making the contract of carriage, and for his mistake 
or negligence in the line of his duty his principal must 
respond. Mechanics’ Bank v. Bank of Columbia, 5 
Wheat. 326; Bank fv. Stewart, 114 U. S. 228; Railroad 
Co. v. Rice, 64 Md. 63; Cooley Torts, p. 538; Wood 
Mast. & S., p. 640. There was a clear violation 
of the duty of the carrier to the passenger—an 
invasion, to the latter’s damage, of the right which he 
had purchased—in negligently subjecting him to the 
indignity, delay and discomfort which on the facts al- 
leged followed his expulsion. Railroad Co. v. Carr, 
71 Md. 141. For these no recovery could be had in an 
action of asswmpsit. Goddard v. Railroad Co., 57 Me. 
202; Walsh v. Railroad Co., 42 Wis. 23. When the re- 
lation of carrier and passenger is once formed, the law 
annexes to the coutract of the carrier certain duties. 








For the non-performance the passenger may bring an 
action of tort. The class of cases in which action on 
the case lies is well stated by Littledale, J., in Burnett 
v. Lynch, 5 Barn. & C. 609. It is well settled that, 
when the gist of the action is a tort that arises out of 
a contract, plaintiff may declare in tort or contract, at 
his election. ‘The contract in such cases is laid merely 
as inducement, and as the foundation of the duty in 
respect to which plaintiff is said to be in default. 1 
Chit. Pl. 152, 397; Emigh v. Railroad Co., 4 Biss. 114; 
Railroad Co. v. Constable, 39 Md. 149; Saltonstall v. 
Stockton, Taney, 11, 18. ‘‘ Wherever,’’ says Lord 
Campbell, ‘there is a contract, and something to be 
done in the course of the employment which is the 
subject of that contract, if there is a breach of duty in 
the course of that employment, the plaintiff may 
either recover in tort or in contract.’? Brown v. Boor- 
man, 11 Clark & F. 43, affirming 3 Adol. & E. (N.8.) 
845. The great weight of later authority also affirms 
the propriety of this form of action in suits against 
carriers and bailees. It was adopted in all the Michi- 
gan cases cited supra, and in Thomas v. Railroad Co., 
72 Mich. 355, in which plaintiff sued for ejection from 
a train. It is said indeed in Frederick v. Railroad Co., 
cited supra, that ‘if the company has, through mis- 
take of its agent, given the passenger the wrong ticket, 
so that he has been compelled to relinquish his seat, or 
pay his fare a second time in order to obtain it, he 
would have a remedy against the company for a 
breach of contract.’’ But this does not mean, as is 
evident from the context and the concurring opinions 
of the judges, that his only remedy is an action of as- 
sumpsit. The cases of Railroad Co. v. Griffin, 68 Ill. 
499, and Yorton v. Railway Co., 54 Wis. 234, while de- 
nying the plaintiffs right to recover the damages 
claimed for expulsion from a train, are consistent 
with the right to sue in tort therefor. In the first the 
plaintiff was, as here, inadvertently given the wrong 
ticket, which the conductor rejected and demanded 
his fare. “It was the passenger's duty,’ says the 
court, “to pay the fare demanded, and if the company 
fails to make suitable reparation, he can maintain his 
appropriate action.’’ So far as the latter case implies 
that the expulsion is not the proximate cause of the 
damages here sought to be recovered, it is not sustained 
by later authorities. The relation between the tort 
and its consequences is generally a question of fact, 
and not of law. Railroad Co. v. Kellogg, 94 U. 8. 474. 
In Yorton v. Railroad Co., supra, the report shows 
that plaintiff refused to pay his fare, though he had the 
means, and brought upon himself the illness of which 
he complained by his own foolish and perverse con- 
duct. That case came again before the court, and is 
reported in 62 Wisconsin, 367, and the language relied 
upon in the first opinion is largely qualified. The case 
of MacKay v. Railroad Co. (W. Va.), 11S. E. Rep. 737, 
holds squarely that when the agent has delivered to 
the passenger a ticket not answering for the trip, 
which the conductor refuses to recognize, and in de- 
fault of payment of fare the passenger is put off, the 
negligence of the agent and the expulsion of the pas- 
senger without unnecessary force will not be a ground 
of action against the company as for tort. Bradshaw 
v. Railroad Co., 135 Mass. 407, also holds that an action 
for tort does not lie for expelling from the car a pas- 
senger to whom the company was bound, by an im- 
plied contract, to give the jproper ticket, but that he 
must sue in assumpsit. These are the only cases in my 
knowledge holding this doctrine. They are overborne 
by the great weight of authority to the contrary. The 
case of Murdock v. Railroad Co., 137 Mass. 293, where 
as here the agent represented the validity of a ticket 
which the regulations of the company forbade the con- 
ductor to accept, and he put off the passenger, holds 
the company liable in tort for the expulsion, and prac- 
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tically overrules the case of Bradshaw v. Railroad Co., 
supra. There is nothing in the cases of Mosher v. 
Railroad Co., 127 U.S. 390, and Boylan v. Railroad Co., 
132 id. 146, to the contrary of what is here decided. 
There is an obvious and recognized difference between 
the expulsion from a conveyance of a person who is 
unprovided with a ticket, and refuses to pay the law- 
ful fare, and that of a passenger who was lawfully on 
the train or other conveyance, under contract with 
the carrier. The first has no right of transportation, 
and his removal from the trainin a proper manner 
and place is not actionable. If the second, for any rea- 
son chargeable to the fault of the carrier or its agents, 
is expelled by the conductor or other servant of the 
carrier, his clear legal right has been invaded to his 
damage, and without fault on his part he has suffered 
an indignity, and perhaps incurred a loss, for which 
some compensation should be made by the wrong- 
doer. When he can avoid expulsion by a payment of 
his fare a second time, it is generally and rightly held 
that he should submit to that course and reclaim his 
money from the carrier. This is a concession to the 
necessities of the carrier’s business, because it is im- 
possible, in the safe conduct and operation of jrailroad 
trains especially, for a conductor to fully investigate 
and determine a passenger's right to transportation 
upon a ticket which he is not authorized to accept. 
There is no hardshipin this requirement to one who 
has the means to take that course, and he may be 
rightfully denied damages for an injury he might thus 
easily have prevented, but where one has not the 
means at hand to pay a second time, to refer his ex- 
pulsion, and its, unavoidable consequences, to his im- 
pecuniosity, rather than to the fault of the carrier, is 
to punish the traveller who fails to anticipate and pro- 
vide against a breach of the contract which he has no 
reason to expect. The recovery of the sum paid for 
fare and the expenses of detention are not adequate 
compensation for humiliating expulsion, the conse- 
quential delay and discomfort and the more serious 
consequences to health which often follow exposure to 
the weather, and for which the courts allow recovery. 
Yorton v. Railway Co., 62 Wis. 367; Railroad Co. v. 
Fix, 88 Ind. 381, 389; Craker v. Railroad Co., 36 Wis. 
658. U. S. Cire. Ct., E. D. Mich., Oct. 13, 1891. 
Pouilin v. Canada Pac. Ry. Co. Opinion by Swan, J. 
47 Fed. Rep. 858. 


CONSTITUTIONAL LAW—DEATH BY WRONGFUL ACT. 
~The provision of the General Statutes of Kentucky, 
chapter 57, section 1, which gives aright of action to 
the representatives of one not in the employment of 
the railroad company, who shall lose his life through 
the negligence or carelessness of the operators of such 
railroad, does not render the section unconstitutional, 
as authorizing such an action against railroads alone. 
It has been so often said that the law should always 
aim at equal rightsand privileges; that it should afford 
the same rule for the rich and the poor, the high and 
the low, that it would not bear repetition but for the 
importance of its being always observed. Undoubt- 
edly partial legislation is inimical to justice and free 
government. The same burden should be imposed 
upon all under the like circumstances. The Legisla- 
ture cannot, for instance, impose a different or addi- 
tional penalty upon one litigant, in case of failure, from 
what it does upon all other litigants. It cannot select 
a particular individual from a class or a locality, and 
subject him to special burdens or peculiar rules differ- 
ent from those imposed upon others of the same class 
orsame locality. If however legislation like that now 
in question cannot be upheld as constitutional, then 
much necessary legislation, and which is vital to the 
interests and safety of the public, must fail. The po- 
lice power of a State certainly extends to all matters 








necessary to the protection of the health, morals and 
safety of the public. The conduct of railroads is a 
highly dangerous business. More people are brought 
in contact with it than with any other dangerous 
agency. While necessary to the business of the coun- 
try, and entitled to a proper protection under the law, 
yet its control by the law is highly essential to the 
safety and protection of the public, because so many 
persons come within reach of injury from it. In fact 
this control is at this time, when railroad transporta- 
tion is almost the wonder of the day, absolutely neces- 
sary tothe safety and well-being of the public; and if 
those operating railroads cannot be made subject to 
laws relating specially to them, then the safety and 
rights of others will be largely at their mercy. If how- 
ever a law like this one, which meets a particular and 
public necessity, cannot be upheld as falling within the 
exercise of the police power, yet there is another 
ground upon which, to our minds, itcan clearly rest. 
As already said, this statute does not single out a par- 
ticular individual or corporation, and subject him or 
it to special burdens or peculiar rules; nor does it do 
so as to some of those engaged in a particular business, 
as, for instance, the Chinese in the laundry business, 
and which the Supreme Court of the United States 
condemned in the case of Soon Hing v. Crowley, 113 
U.S. 703; but it subjects all in a particular business to 
its provisions, just as alaw relative to banks, and the 
conduct of banking, would subject all in that particu- 
lar business to its terms. Legislation of like character 
is to be found upon the statute books of every State. 
It is said however that railroads are but a single kind 
of common carriers, and that this statute does not in- 
clude those operating lines of stage-coaches, canals, eto. 
If this argument is to prevail, then legislative power to 
require railroads to fence their tracks, making them 
liable for the value, or double value, of all stock injured 
by their trains, and a variety of kindred legisla- 
tion, which has been upheld by the courts upon the 
ground that it is necessary to the public safety, cannot 
be maintained. If it be said however that this legisla- 
tion is by virtue of the police power, as is that requir- 
ing railroads to post their rates, number their cars, 
disuse steam in cities, ring their bells and blow their 
whistles at public crossings or in centers of popula- 
tion, under pain of a penalty or liability for injury to 
persons, yet here we have a business or agency possess- 
ing some rights not generally enjoyed by others; one 
peculiar to itself, and more largely affecting the public 
than another; one extremely hazardous, and attended 
by dangers peculiar to it; from the necessity of the 
case, if for no other reason, it should be regarded as 
sui generis; that those engaged in it should in law be 
held to be a separate and distinct class, like bankers; 
and that a law may be therefore made to apply to them 
generally. Such a statute affects all similarly situated ; 
it imposes the same burdenupon all in the like busi- 
ness, and therefore affords equal protection. While in 
the broad sense of the term it is special legislation, 
yet it is not of such acharacter as to fall within the 
constitutional inhibition. This view, it seems to us, 
is fully sustained by the case of Railway Co. v. Mackey, 
127 U. S. 205, and is also supported by the reasoning in 
Railway Co. v. Beckwith, 129 id. 27. The first case re- 
lates to a Kansas statute,'which provides: ‘‘ Every rail- 
road company organized or doing business in this 
State shall be liable for all damages done to aly em- 
ployee of such company in consequence of any negli- 
gence of its agents, or by any mismanagement of its 
engineers or other employee, to any person sustaining 
such damage.”’ It was held that it did not deprive the 
railroad company of its property without due process 
of law; that it did not deny toit the equal protection 
of the law, and was not in violation of the fourteenth 
amendment to the Constitution of the United States. 
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Ky. Ct. App., Nov. 10, 1891. Lowisville Safety Vault & 
Trust Co. v. Louisville & N. R. Co. Opinion by Holt, 
C. J. 


CRIMINAL LAW—INCEST—EVIDENCE.—On trial for 
incest, acts of sexual intercourse prior to the specific 
act charged in the indictment may be proved by the 
State. The decisions establish the doctrine that it is 
competent to prove previous acts of familiarity be- 
tween the parties, although they culminate in the act 
of sexual intercourse. State v. Markins, 95 Ind. 464; 
Ramey ¢. State, 127 id. 243; Thayer v. Thayer, 101 
Mass. 111; State v. Bridgman, 49 Vt. 202, and cases 
cited; State v. Pippin, 88 N. C. 646; State v. Kemp, 87 
id. 538; Bish. Stat. Crimes, §680. Sup. Ct. Ind. Nov. 
19, 1891. Lefforge v. State. Opinion by Elliott, J. 


DEEDS—BOUNDARY—RIPARIAN RIGHTS.—The own- 
ers of a mill dam and pond conveyed land on the west 
side ther@of, describing the boundaries in the deed as 
“‘running easterly * * * to low-water mark, on 
the west side of Fox river [the mill pond); thence run- 
ning northerly along the low-water mark on the said 
westerly side of Fox river,’’ ete. Held, that the gran- 
tees took only to low-water mark and not to the cen- 
terthread of the river. In principle this case is de- 
cided in Greene v. Nunnemacher, 36 Wis. 50. That 
was a case for abatement of the nuisance created by a 
distillery. One part of the damages was for corrupting 
the waters of the Kinnickinnic river, and rendering 
them unfit for use by the plaintiff asa riparian pro- 
prietor on said river. The deed by which the plaintiff 
held his premises described his land as “running 
along the bank”™’ of said river. The present chief jus- 
tice said in his opinion: ‘* For according to the de- 
scription of the premises as given in the deed, there is 
reason for saying that they are limited to the river 
bank, and Go not in fact include the bed of the stream 
or the waters of the same.’’ Chief Justice Ryan, then 
at the bar, was counsel for the appellant, and cited the 
following authorities to the point that the description 
of plaintiff's land limits the same to the bank of the 
creek: Ang. Water-Courses, §§ 8, 26; Cary v. Daniels, 
5 Mete. (Mass.) 236; Crittenton v. Alger, 11 id. 281; 
Starr v. Child, 20 Wend. 149; 4 Hill, 369; Hatch v. 
Dwight, 17 Mass. 289; Starr v. Child, 5 Den. 599. This 
shows that the point was well considered by the court. 
The language “ along the bank”’ is not as certain and 
specific as the language “along low-water mark.’’ In 
the following cases the line is limited by the descrip- 
tion, and no part of the bed of the stream is conveyed: 
‘**Thence north-easterly up the west bank of Pine 
creek.’”? Murphy v. Copeland (Iowa), 1 N. W. Rep. 691; 
10 id. 786, and cases cited. ‘“ To and along the bank.” 
Halsey v. McCormick, 13 N. Y. 296; People v. Super- 
visors ([Il. Sup.), 17 N. E. Rep. 147. “As far as high- 
water mark” is the outer line of the overflow of a 
mill pond so described in the conveyance. Jones v. 
Parker (N. C.),5 S. E. Rep. 383. ‘‘To the Genesee 
river; thence northwardly along the shore of said 
river.”’ Starr v. Child, supra. In Murphy v. Copeland, 
supra, it was held that “along the bank’’ was equiva- 
lent to ‘‘ along low-water mark,’’ and the same in Hal- 
sey v- McCormick, supra. In Cook v. McClure, 58 N. 
Y. 437, the language is: “Toa stake near the high- 
water mark of the pond, running thence along the 
high-water mark of said pond to,” etc., and it was held 
that the line was limited at high-water mark, and 
would not extend even to low-water mark. This case 
is exactly in point. In Bradford v. Cressey, 45 Me. 9, 
the language is: ‘‘Thence east until it strikes the 
creek on which the mill stands; thence south-westerly 
on the west bank of said creek,” and it was held that 
“the grantee was restricted to the bank of the creek.” 
The line so described is a monument and fixed bound- 





— 


ary. Ang. Water-Courses, § 25. Wis. Sup. Ct., Nov, 
17, 1891. Allenv. Weber. Opinion by Orton, J. 


NEGLIGENCE—INJURY TO LICENSEE.—(1) Where de- 
fendant passively allows plaintiff, not a passenger, to 
pass at her pleasure across its station grounds and plat- 
forms, plaintiff is not a trespasser. She knew that the 
place where she was travelling was not a public 
way, but the platform of a railroad passenger station. 
She was not a passenger of the railroad, and had no 
business to do at the station, but was merely using the 
station grounds and platform as a short cut to facili- 
tate her passage home. Whether her act was or was 
not a trespass depends upon the attitude of the defend- 
ant toward her and those who were accustomed to use 
the station ina similar manner. It may properly be 
inferred that the defendant knew of, and passively al- 
lowed, the plaintiff and the public to pass at 
their pleasure across the station grounds and the 
platforms from one street to the other. On the 
other hand, it cannot be said that any invitation or 
inducement was extended by the defendant to the 
plaintiff or to the public to use the station grounds and 
platforms asa short cut in travelling from street to 
street, or forany other purpose than that for which 
they were designed and adapted in connection with 
the railroad. It was apparent that the place wasarail- 
way passenger station, and nota way for foot travel. 
No arrangement or fitting of the grounds or platforms 
is shown which would convey to any one the idea that 
the platform wasa part of Prescott street or of Lin- 
coln square, or of any public way, or that those in 
charge of it invited its use for other than railroad pur- 
poses. Theplatform was not contiguous to Prescott 
street. It led from Lincoln square to the station build- 
ing, and did not connect the two streets. It was ob- 
viously a part of the railroad station, and for the use 
of railroad passengers. The use for which it was ap- 
parently designed required the land to be left open 
and easily accessible from the public streets. Besides 
this, the plaintiff knew that it was a passenger station, 
and was not in fact induced to believe that she was 
walking over a public way. The fact that the defend- 
ant made no attempt to prevent travel across the sta- 
tion grounds and platform, as ashort cut between the 
public streets, was not an invitation to use them for 
that purpose. Galligan v. Manufacturing Co., 143 
Mass. 527; Reardon v. Thompson, 149 id. 267. It fol- 
lows that the plaintiff's rights are to be determined 
upon the theory that she was neither a trespasser nora + 
person induced or invited by the defendant to enter 
its premises, but a licensee merely, knowingly using the 
defendant's land and structures for a purpose solely in 
her own itterest, and for which she knew they were 
not intended, and entering upon them without invi- 
tation, and without right, by her voluntary act, and 
with the bare sufferance of the owner. The case is not 
one of a concealed peril or of a trap designedly laid. 
The exceptions do not show that the door was not 
easily distinguishable from the platform of which it 
formed a part, and the use for which it was designed 
must have been apparent upon inspection. (2) The 
general rule is that a bare licensee has no cause of ac- 
tion on account of dangers existing in the place he is 
permitted to enter, but goes there at his own risk, and 
must take the premises as he findsthem. Reardon v. 
Thompson, 149 Mass. 268; Parker v. Publishing Co., 69 
Me. 173. No duty is cast upon the owner to take care 
of the licensee, or to see that he does not go to a dan- 
gerous place, but he must take his permission with its 
concomitant conditions and perils, and cannot recover 
for injuries caused by obstructions or pitfalls. Houn- 
sel v. Smyth, 7 C. B. (N.S.) 731; Batchelor v. Fortes- 
cue, 11 Q. B. Div. 474; Sweeny v. Railroad, 10 Allen, 
368. 372. “An opening, not concealed otherwise than 
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by the darkness of the night, is a danger which a licen- 
see must avoid at his peril.’’ Holmes, J., in Reardon 
vy. Thompson, wbi supra; Sullivan v. Waters, 14 Ir. C. 
L. 460, 475. The plaintiff cannot complain that th de- 
fendant, in lawfully using its station and appliances as 
they were apparently designed and adapted to be used, 
so changed their condition without her knowledge as 
to make the place dangerous to her when she attempted 
to use it ia a manner inconsistent with the use which 
the owner chose to make of it. The defendant was 
under no obligation to her to light the place or put up 
a barrier, or to give warning that the condition of the 
door made it dangerous for her to attempt to pass. 
The opening was not a trap, but an ordinary and usual 
means of access toacellar, and so far as the plaintiff 
was concerned, the defendant owed her no duty to 
keep it closed rather than open. Metcalfe v. Steam- 
ship Co., 147 Mass. 66; Heinlein v. Railroad Co., id. 
136. Sup. Jud. Ct. Mass., Nov. 25, 1891. Redigan v. 
Boston & M. R. Co. Opinion by Barker, J. 


RAILROADS—NEGLIGENCE—INFANT—ACCIDENTS AT 
CROSSINGS.—As it approached the crossing of another 
railroad in a city of five thousand inhabitants, a 
freight train stopped not to exceed a minute, so as to 
block one of the principal streets of the city neara 
public school building. A boy seven years old tried to 
climb over the cars. He was not seen by the train- 
men. The train started and he was thrown off and 
injured. The jury found that the company was negli- 
gent, in that the trainmen knew that the crossing was 
frequented by children, and were not on the lookouf. 
Held, that there was noevidence of negligence on the 
part of the company. The stop at the railroad cross- 
ing was both necessary and lawful, in order to prevent 
any collision with other trains which might have been 
on the Rock [sland road. In stopping no statute or 
city ordinance was violated or disregarded. The ob- 
ject of having brakemen upon the train is to enable 
them to be ina position where they may handle the 
brakes, give signals, ete. The lookout to be kept by 
the engineer, fireman and trainmen is generally ahead 
of the train. If the boy had been seen upon the car 
by the trainmen, then it would have been their duty 
to have exercised proper care in not running over or 
injuring him. But when a train momentarily stops at 
a crossing, and the trainmen are not needed in the op- 
eration of the train at their respective stations, it can- 
not be said the company is guilty of negligence, 
because although the train itself is properly operated, 
the trainmen are not given express instructions to 
keep away thoughtless children from climbing under 
orupon the train. If it were the duty of the train- 
men to keep a lookout to prevent thoughtless children 
from climbing on or under their train when crossing 
the public street at a slow rate, or when momentarily 
stopping in a public street before crossing another rail- 
road, then the brakemen or trainmen, instead of being 
at their usual or proper places upon the cars to handle 
the brakes, givesignals, etc., should be upon the ground 
near by the several cars of the train, watching the cars 
or patrolling the ground around the cars to prevent 
children and others from getting on or under them. 
The jury do not find that the trainmen should have 
been upon the ground watching or patrolling the 
train. No such claim is made. If the train had 
stopped an unnecessary length of time, and become 
an obstruction upon the street, as in the Pennsylvania 
case referred to, or if the train in stopping at the 
street violated any city ordinance, any municipal pro- 
vision or any statute of the State, negligence could be 
imputed and a liability based thereon. The only al- 
leged negligence found by the jury was that the brake- 
men or trainmen were not at their proper places. 
Nothing else was found. If they had been at their 





usual or proper places on the cars for the operation of 
the train, they would not, in the performance of their 
usual or general duties, have been watching or looking 
out to prevent children or others from climbing on or 
under the cars when the train was in motion or when 
it momentarily stopped. Kan. Sup. Ct., Oct. 10, 1891. 
Atchison, T. & S. F. R. Co. v. Plaskett. Opinion per 
Curiam. 


WILL—UNBORN CHILD OMITTED.—The General Stat- 
utes of Kentucky, chapter 113, section 25, provide 
that if, whena will is made, the testator has a child 
living, and achild is born afterward, such after-born 
child, if not provided for by any settlement, and 
neither provided for nor expressly excluded by the 
will, but only pretermitted, shall succeed to such por- 
tion of the testator’s estate as it would if the testator 
had died intestate. A testator when he made his will 
had a child living with him. His wife was also living 
with him, and was seven months gone with child. 
Without expressly excluding the living child by name, 
or mentioning any fact that tended to show that the 
unborn child was excluded, the testator made his wife 
the sole beneficiary of the will. Held, that this wasan 
exclusion of the unborn child. It makes no difference 
in what form such intention may be expressed in the 
will. It may be by direct words of exclusion, or it 
may be gathered from the whole will that the testator 
intended to exclude the after-born child, and if thus 
gathered it is *‘expressly excluded ”’ by the will. Does 
such intention appear from the will? We think it does, 
for it appears that at the time the testator made his 
will he had a child about seven years old living with 
him. His wife was living with him, and had daily in- 
tercourse with him, and who was about seven months 
gone with child, the appellant, and without disinherit- 
ing the living child by name, or mentioning ‘any fact 
that tends to show that said child was particularly ex- 
cluded, the testator intentionally omits it from the 
provisions of his will, and makes its mother the sole 
beneficiary of the will. Now, as said, the living child 
not having been excluded by name, but clearly inten- 
tionally excluded by the context of the will, which 
would have equally excluded as many living children 
as he might have had, does it not follow that the after- 
born child was likewise intentionally excluded from 
the provisions of the will? We think it was, for as in- 
timated it is evident that the exclusion was not in- 
tended to apply to the particular living child alone, 
but to all the testator’s children as a class, and it 
would be an anomaly to hold that all the testator’s 
living children—infants and all—were intentionally 
excluded as aclass in the interest of the testator’s 
wife, and the child thereafter born, by reason of the 
accidental time of its birth, was not intentionally 
omitted. Such a construction would defeat the evi- 
dent intention of the testator. So it seems to be the 
correct rule that if it clearly appears from the will 
that the testator intended to omit all his children as a 
class, not some of them, from the provisions of his will, 
such intention will include the after-born child unless 
it appears that it was not the intention to exclude it. 
And as it appears from the will that the testator in- 
tended to exclude all his children as a class from the 
provisions of his will, and to make his wife the sole 
object of his bounty, we must hold that the appellant 
was included inthis expressed intention. Ky. Ct. App., 
Oct. 29, 1891. Leonard vy. Enochs. Opinion by Ben- 
nett, J 

—_—>—__—_ 


NOTES. 


io men and women of all climes, wherever the Eng- 
lish language has been spoken or Shakespeare has 





been read, have for three hundred years approved and 





64 


THE ALBANY LAW JOURNAL. 











admired the course of Portia in Shylock v. Antonio, 
and it must be, at this late date, a bold man who would 
seek to set aside this verdict of mankind and detract 
from the fame of Portia by calling her a little petti- 
fogger and a trickster. She is not so regarded and 
will not be. Wedo not admire the style of the late 
Judge Love, and give the following extract as an ex- 
ample. He says: ‘ How that captivating little petti- 
fogger, Portia, was so successful in pulling the wool 
over the eyes of the duke and his high and mighty 
maygnificoes, passes all comprehension. Even the un- 
learned Portia must have laughed in her sleeve at their 
high mightinesses as a set of magnifico jackasses whose 
long ears she could cram with such nonsense as that a 
valid contract could ,be made to commit willful and 
deliberate murder.’’—Chicago Legal News. 


Miss Braddon, like the late Wilkie Collins, makes 
sure of her law before using it as material in her novels. 
In the latest—and by no means the least interesting— 
of her ingenious stories, ‘‘Gerard; or, the World, the 
Flesh, and the Devil,” we see a good deal of a firm of 
London solicitors whose practice is both extensive and 
highly respectable. The characters of the two partners 
ure cleverly contrasted, but Miss Braddon asks her 
readers to believe too much in the good nature of Lon- 
don solicitors when she describes a hard-headed Lin- 
coln’s Inn family Jawyer drawing checks for £500 in 
favor of “aclaimant” whose identity, though pretty 
clear, had not been established. Unlike most lady nov- 
elists however this authoress knows what invalidates a 
will, and the fact of marriage after execution of a will, 
having this effect is made good use of in the dénoue- 
ment of the plot. Not alittleof the power and flavor 
of her novels may be traced to the fact that ‘* Miss 
Braddon,” the novelist, is identical with Mrs. Max- 
well, the capable and intelligent femme d'affaires and 
the valued friend of many clever men in the three 
learned professions, as well as in the fields of litera- 
ture and art.—London Law Journal. 


————_—__—_— 


THE FIFTH LESSON. 
\ HEN the reporter writes with a pencil, he should 
obtain one of medium hardness only; keep 
it sharpened, and use it with soft or uncalendered pa- 
per. For general purposes it is better to use a pen, the 
pencil in exceptional cases only. 

Speed in short-hand is of no consequence unless what 
is written can be read afterward. Legibility, or read- 
ability, depends in part upon the accurate forming of 
the characters. Todo this itis not necessary to write 
them slowly; on the contrary, experienced stenogra- 
phers produce the more perfect outlines with a some- 
what rapid movement, just as an experienced penman 
executes the most graceful curve by a quick stroke 
rather than by slowly drawing it. The student should 
learn at the outset to write the characters rather than 
draw them. Nevertheless the beginner needs time at 
first, and ought to form each character a number of 
times, with care and deliberation, until the outline is 
firmly impressed upon his mind before attempting to 
write it quickly. Afterward write it rapidly, and con- 
tinue doing so until it can be done both accurately and 
quickly. 

In line 1 the first letter has the force of th in three, 
and is called ith; the second, the force of th in those, 
and is called the. Whens has the sound of 2, as in was 
or goes, it is called z, and expressed by a thickened 
stem. Sis most commonly expressed by the circle, 
but the curve is needed when an initial vowel pre- 





cedes, as in ace, line 7, or a final vowel follows, as in 
sew, line 8. In line 3, the first letter, called ish, has the 
force of sh in bishop, or ti in motion. When struck up- 
ward it is called shay. The second, called zhe, is equiv- 
alent tos in pleasure. The curves in line 4 are called 
way and yay, aud are the same as the consonants w 
and y. H, always written wpward, is called hay, and 
ng, ing. Shaded m, called emp, is equivalent to mp or 
mb, as in temple, or tumble. Upward r, called ray, is 
used more than the down-stroke. It is quicker, oft- 
ener secures a good angle, and prevents word-forms 
from extending too far below the line. When the cir- 
cle s occurs between two straight stems, it is placed 
outside the angle, as in geyser; at all other times it is, 
if possible, placed inside the curve. The circle is put 
on the left of up-strokes hay and ray. 

Exercise—Moore hide rate heap road ride going reap 
saw ease reach rake rose. 

Sentences. 1. This boy’s name is Jake, and he has a 
rake by his side. 2. He will take the rope and go and 
tie the cow. 3. This boy’s name is James, and he has 
a spikeand a nail. 4. Milo will take them and file 
them for two hours. 


KEY TO PLATE 5. 


7 Ace eyes thief loathe shave shire weak yoke. 8 
Sew wrote rise row rout Reno rising roar. 8 Hoeing 
shaking heath shoal house hoax height yore. 10 Re- 
cede geyser Kaiser miser spacer chosen pacing facing. 
11 This week [ take my fifth lesson in stenography. 
Word-Signs. 12. Them (or they) think was your way 
he are stenography advantage a and (or an) period. 
Trauslate lines 13, 14 and 15. 


PLATE 5. 
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CURRENT TOPICS. 


HE death of Chief Judge Ruger, aithough rather 
sudden at last, was not a surprise, for his 
health had been gradually but perceptibly failing 
for several years. In his judicial service of nine 
years he evinced most of the characteristics essen- 
tial to his high office. Industry, patience, dignity 
and courtesy were noticeable; there has never been 
a suspicion of his integrity and impartiality; his 
learning was sufficient, if not remarkably wide or 
profound. But he was not a great lawyer, and na- 
ture had not made him great in any sense. Unlike 
such rare chiefs as Waite and Church, he did not 
atone for certain deficiencies by a massive common 
sense and mastery of principles which makes up for 
lack of book-learning. His mind was slow and 
heavy, and his temperament was extremely conserv- 
ative and unprogressive. His opinions were always 
labored and long, and almost always too long, 
evincing sometimes almost a pedantry of learning 
crammed for the occasion from the books and 
briefs, which frequently was out of proportion to 
the subject. It would be difficult to recall an 
opinion of his which may reasonably be described 
as great or which will ever be referred to among 
the monuments of judicial pre-eminence. There 
have always been members of his court far superior 
to him in learning, experience, mental grasp, force, 
alertness and literary style. In short, he was sim- 
ply a highly respectable judge and not a chief ex- 
cept inname. But all things are not to all men, 
and the State will gratefully recall his conscientious 
devotion of his time and his powers to her service, 
even while suffering through a long period from 
physical debility; and the bar will cheerfully ac- 
knowledge the patience with which they were al- 
ways heard —a patience which sometimes perhaps 
amounted to over-indulgence. He was somewhat of 
a political partisan before his election to the bench, 
but we have never heard any complaint of his car- 
rying his old party-feeling to the bench, nor of any 
indecent mixing up in party matters—not even in 
the late election decisions. It is earnestly hoped 
that the governor will appoint a successor free from 
party bias and influences, The selection of Judge 
Earl, who has had the longest judicial experience of 
any of the court, or of Judge Andrews, who is the 
only surviving member of the court as originally 
constituted in 1870, and who once held the post by 
appointment, but was defeated by Mr. Ruger at the 
election, would give complete satisfaction until the 
election next fall.— Since the foregoing was written 
the governor has appointed Judge Earl to the vacant 
place. He has also appointed Mr. Isaac H. Maynard 
to Judge Earl's place. 
Vor. 45 — No. 4. 





State Bar Association was held on Tuesday and 
Wednesday of this week. The public exercises on 
Tuesday were attended by an unusually small audi- 
ence, owing in a large measure probably to the un- 
favorable weather. The address by President George 
M. Divin was well conceived, and dealt chiefly with 
matters concerning the regulation of the association. 
He advised the formation of a State commission of 
three to consider all legislative enactments and ad- 
vise the governor concerning them. This is a good 
proposition, His proposal that one of the commis- 
sion should be nominated by the association how- 
ever does not seem advisable, for the association is 
not a part of the government, but is a mere private 
corporation, and there is no certainty that like Ten- 
nyson’s Brook it will ‘‘ go on forever.” An excel- 
lent portrait of the late Homer A. Nelson was pre- 
sented to the association, by the Dutchess county bar, 
with an appropriate address by Mr. Frank B. Lown. 
The annual address was delivered by Prof. Melville 
M. Bigelow, of Boston, on ** Respect for the Law; Re- 
sponsibility of the Profession.” It was a remarka- 
bly noble and elegant performance, with some pas- 
sages of striking beauty, and pervaded by a peculiar 
air of originality and raciness, It was received with 
as much outward demonstration of favor as the few 
persons present were capable of expressing. Some 
of its suggestions struck an agrecably accordant 
note in ourselves, as for example the remarks on the 
medievalism and over-elaborateness of the law in 
its present state and tendencies. The advanced 
thought of the speaker in recommending the unfet- 
tering of the judges from precedents was admirable 
for its boldness and its wisdom. Many years ago 
one of our State senators — Tracey, we believe — re- 
commended burning all the law books, and while 
we would not go so far as to burn them all — Dr, 
Bigelow’s certainly should be saved — we believe it 
would be better to burn than to publish nine-tenths 
of the opinions every year. It is a great pity that 
the speaker's admirable address should not have had 
a larger audience. Indeed it was too bad to ask a 
gentleman of his distinction to prepare a long and 
labored address, and travel the whole length of 
Massachusetts to deliver it, and greet him with an 
audience of two score lawyers and two or three 
score outsiders. There was an unintentional satire 
in the eminent speaker’s comparing himself to “ one 
crying in the wilderness.” The association elected 
Mr. J. Newton Fierv president for the coming year. 
This gentleman, who has lately become a resident 
of this @ty, is one of the oldest and most efficient 
members of the association, and one of the few law- 
yers who devote any time to the endeavor to pro- 
mote the reform of the laws and advance the inter- 
ests and influence of the legal profession. We shall 
publish Mr. Bigelow’s address in full next week, and 
we earnestly commend its perusal to every reader of 
this journal. It is fraught with wise suggestions, 
which every lawyer, in view of the undeniable dim- 
inution of popular respect for law and lawyers, 
should lay seriously to heart. 
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In the last number of Scribners’ Magazine Re- 
corder Smyth, of the city of New York, one of the 
most experienced, discreet and useful criminal mag- 
istrates who have ever lived in this country, writes 
ou ‘* Crime and the Law.” He sets forth with partic- 
ularity and force the safeguards which the law has 
thrown around the accused. He speaks in severe 
terms of ‘‘sentimental justice.” He explains the 
apparent disproportion of sentences to one another. 
He wishes that the Legislature, in some cases in 
which it has fixed a maximum and a minimum pun- 
ishment, would vest the judge with a larger discre- 
tion as to the minimum. He regrets that there is 
no provision for sending young women, accused of 
a first crime, to a reformatory. He recommends 
greater leniency to first offenders, by suspension of 
sentence and a probation. Ile attributes much of 
the earlier steps in crime to overcrowding of the 
population in narrow and unhealthful quarters. 
He speaks in commendatory terms of reformatories, 
especially of that at Elmira. He infers that ‘‘ the 
fact that so many crimes are committed by persons 
of immature years ” ‘‘ proves that to some extent at 
least the penalties of the criminal law are effective 
in preventing crime.” Te states that the number 
of professional criminals is smaller than is ordina- 
rily supposed, He speaks of the fascination which 
the great city has for the lawless. He praises the 
jury system in the highest terms, and hopes that 
‘*it will always be maintained as one of the most 
effective safeguards against error or injustice in 
the administration of the criminal law,” and ob- 
serves that ‘it would be unfair and burdensome ” 
to the judges ‘‘ to require that they should pass not 
only upon the legal questions which arise but upon 
the facts.” 


A copy of The Chaperone magazine is sent to us 
with a marked article, by Frederick W. White, en- 
titled ‘‘ A Quaint and Quiet City,” by which it ap- 
pears—horresco referens /—the writer means Albany, 
N. Y.! Mr. White refers ly name to Albanians 
famous in statesmanship, literature, art, divinity, 
but has not a word to say of Albany’s celebrated 
doctors and lawyers, who have been numerous. He 
pours treacle over Editor and Mayor Manning, “the 
gifted son,” but refers to our great bi-centenary 
mayor as ‘Hon. John Boyd Thadon.” Such is 
fame! He refers to our street coasting as a ‘ piece 
of iconoclasm.” So it is, for it has broken many 
bones. We did not know until now that Franklin 
‘*Pearce” had been president of the United States. 
The article is illustrated by tolerable pict@res of the 
capitol and the public market, and a good one of 
State street, showing the towers of St. Peter’s and 
the City Hall, the two finest in this country. If 
White could be here in the midst of this election- 
returns business, he would not call this a ‘‘ quiet 
city,” although he might still think it ‘‘ quaint.” 


We regret that our new magistrate, Judge Her- 
rick, still has the ‘‘ grip” — upon the party machine. | boat, the modern scholars tell us). 








The audacity of that British juror who ‘*‘ wanted 
to know” in the baccarat trial is now paralleled if 
not surpassed by one in the Graves murder trial, 
who is reported to have stood up and remarked to 
the prisoner’s counsel, in the midst of his summing 
up: ‘* We have listened to all sorts of stories and 
quotations from scripture ever since this trial com- 
menced, and if it is just as agreeable to Judge Fur- 
man, we would much prefer that he confine himself 
to the facts and the law in the case; we are tired of 
this nonsense.” ‘‘The tumult was so great,” contin- 
ues the newspaper, ‘‘that the court had to adjourn 
until this morning.” Perhaps the juror thought 
that the counsel, like a certain personage mentioned 
ix holy writ, was ‘‘wresting the scriptures to his 
own destruction,” and intended a friendly hint. 
We can hardly believe that he meant to characterize 
scripture as ‘‘nonsense.” He probably meant that 
there might be too much even of a good thing. 


The Court of Appeals of this State, in the case of 
Me Quigan v. Delaware, ete., R. Co., on the 1st of 
December last, decided that courts have no power 
to compel a complainant of personal injuries to sub- 
mit his person to examination before trial, at the 
instance of the adverse party. They approve the 
ruling in Railway Co. v. Bottsford, 141 U. 8. 250, 
and disapprove the leading case of Schroeder v. 
Railway Co., 47 Iowa, 375, on which the numer- 
ous State rulings to the contrary have been founded. 
This is in accord with the view which we have al- 
ways supported, that the courts have no power to 
compel the suitor to produce any particular witness 
nor any particular piece of evidence on his own be- 
half. The body is not subject to cross-examination 
unless first exhibited on direct examination. 


The soliloquy at Shakespeare’s Grave, attributed 
to Ignatius Donnelly, 44 ALBany Law JouRNaL, 
126, was copied by Dr. Rolfe, in his Shakespearean 
department in The Critic, with a statement of the 
writer’s name. The Churchman copied it with the 
following comment: ‘The following poem was 
written by Ignatius Donnelly on ‘Shakespeare’s 
Grave.’ The Critic, which forbearingly quotes it 
without a word of comment, has never damned by 
silence a more vulgar and illiterate piece of profan- 
ity.” Dr. Rolfe wonders whether the editor of The 
Churchman understands a joke. This is a poetic 
retribution on the infidel Donnelly, and ought to 
make our ‘‘substitute editoy” cease to regret that 
‘* fatal inability ” of ours. 


So the United States Supreme Court has a cat! 
Or rather had one. The newspapers inform us that 
Mr. Justice Harlan’s Angora cat has disappeared, 
and that he has offered a reward for its recovery — 
a very felin’ act on his part. Many other good and 
great men have loved cats. Robinson Crusoe had 
several. Mayor Whittington had a famous cat (cat- 
Montaigne 
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wrote his essays with a cat on his shoulder. Dr. 
Johnson fed Hodge, his cat, with oysters. Halevy, 
the dramatist, is pictured at his desk with a big 
black cat on the corner of it. Mr. Dana is said to 
have a cat, which seems to have an antipathy 
against Mr. Cleveland and a strange fondness for 
Mr. Hill. We hope the Justice will recover his cat, 
and that it will live long to amuse his leisure. 


————.__—_——_ 


NOTES OF CASES. 


N Munro v. Tousey, New York Court of Appeas, 
December, 1891, it was held that there is no 
exclusive literary property in the word ‘‘sleuth.” 
The court, by Grey, J., said: ‘*The defendant’s 
publications, which are especially aimed at by name 
in this action, were variously entitled as ‘ Young 
Sleuth, the Detective, in Chicago,’ or as ‘Young 
Sleuth, the Keen Detective;’ or as ‘The Broken 
Button;’ or ‘Young Sleuth on the Trail,’ and by 
other titles which contained the words ‘ Young 
Sleuth’ or ‘Sleuth.’ The foundation for plaintiff's 
claim to an exclusive right to the use of the word 
or name ‘Sleuth’ in any application of it to the title 
or authorship of a work of fiction seems to consist 
in his having selected and made use of the name 
‘Old Sleuth Library’ to designate a series of pam- 
phlet publications of detective stories. Previously, 
he had published a story called ‘Old Sleuth, the 
Detective,’ which proved so unusually attractive to 
some portion of the reading public as to cause the 
plaintiff to start an ‘Old Sleuth Library’ series, and 
to suggest to his author that in his future contribu- 
tions of detective romances to that library he should 
describe their authorship as being by ‘Old Sleuth.’ 
The plaintiff now contends that ‘Sleuth,’ as a word 
or name, has become his property and a trade-mark,” 
etc. ‘That the plaintiff would be entitled to the 
protection of the law against the use by others of 
the words ‘Old Sleuth Library’ as used to describe 
a series of publications, or against the use of the 
name ‘Old Sleuth, the Detective,’ for a work of 
fiction, must be conceded. That is plainly right, 
and, in order to afford a protection more adequate 
than would be afforded by an action at law, the 
equity power of the courts might be successfully 
invoked to restrain a similar use by others of such 
names and to prevent a species of literary piracy. 
This power is exerted upon the same principle upon 
which the court acts in trade-mark cases, in re- 
straining the unauthorized use of the label or sign 
constituting the trade-mark. The theory upon which 
acourt of equity has long acted is that a resem- 
blance in, or an imitation of, the names, signs or 
marks, under which another conducts a business, is 
a deception practiced upon the public and an injury 
to the proprietor, in the loss of custom and patron- 
age, to redress which an action at law for damages 
is not a sufficiently satisfactory remedy. So that, if 
there was such a simulation of the plaintiff's publi- 
cations for the fraudulent purpose of imposing upon 
the reading public, a court of equity would protect 





him against the continuance of such encroachment 
upon his rights. But the difficulty in the way of 
the plaintiff’s case is that there is no such resem- 
blance between the defendant’s publications and 
those of the plaintiff's as to prevent the ordinary 
and natural use of one’s senses in ascertaining the 
difference before buying. And unless that actually 
exists, in a similarity in their caption and appear- 
ance, there is no just reason for the interference 
of equity. The difference in the caption of the 
story, as well as the difference in the name of the 
series and in the illustrations upon the covers, 
should indicate to the most ordinary intelligence 
that the defendant’s publications were not of tales 
of Old Sleuth, the Detective, or pacts of the ‘Old 
Sleuth Library.’ ” 


In Paine v. Baker, Supreme Court of Rhode 
Island, July 18, 1885, it was held that under a stat- 
utory provision relative to conveyances of a wife’s 
real estate that ‘‘in every such case the wife ac- 
knowledging such deed or instrument shall be ex- 
amined privily and apart from her husband, and 
shall declare to the officer taking such acknowledg- 
ment that the deed or instrument shown and ex- 
plained to her by such magistrate is her voluntary 
act,” etc., it is essential to the validity of the deed 
that the certificate of acknowledgment show that 
the deed was ‘shown and explained to her” by the 
magistrate. The court said: ‘‘The certificate of 
the acknowledgment of Amey A. Jacoy does not 
show that the deed was shown and explained to her 
by the magistrate. The question is whether the 
omission is a fatal defect. The question is one 
which has been much mooted at the bar. It has 
been once or twice presented to the court, but not 
decided. Lippitt v. Huston, 8 R. 1. 415; Kavanaugh 
v. Day, 10 id. 393, 397. It is said the omission is 
of frequent occurrence, especially in the earlier 
deeds, and that if necessary we ought, for the se- 
curity of titles, to apply the maxim, communis error 
facit jus. We are not convinced of that, though we 
have no doubt that the omission is common enough 
to make it our duty to be circumspect. There are 
a few cases under similar statutes which hold that 
it is not necessary for the certificate to show that 
the deed was shown and explained. Gregory’s 
Heirs v. Ford, 5 B. Monr. 471, 481; Nantz v. Bailey, 
3 Dana, 111; Zod v. Baylor, 4 Leigh, 498; Chestnut 
v. Shane's Lessee, 16 Ohio, 599; Stevens v. Doe, 6 
Blackf. 475. But in these cases the chief ground 
of decision was that the statutes, while they were 
express that the other matters should be certified, 
made no mention of this. Our statute does not ex- 
pressly prescribe any certificate. It is well settled 
however that an acknowledgment, to be good, must 
be certified, and that in all other respects the cer 
tificate must show a complete compliance with the 
statute. Why must it not show it in this respect? 
Clearly it must show it unless there is some good 
reason why it may omit to show it, The complain- 
ants find such a reason in the manner in which the 
direction to show and explain is given, the direc- 
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tion being expressed, as it were, incidentally, rather 
than in the shape of a direct command. They ar- 
gue from this that it was not intended to be man- 
datory, but only directory, and therefore that a 
compliance with it is not indispensable. The argu- 
ment is ingenious, but it is too obviously ingenious 
to be entirely satisfactory. The direction is clearly 
given, and considering the purpose for which it is 
given, it seems to us that it is not safe to infer, 
from the mere phrasing of it, that it was not in- 
tended to be mandatory. Of what avail is it for the 
magistrate to go with the wife apart from her hus- 
band to take her acknowledgment, if she does not 
know what she is acknowledging? The first thing 
for him to do therefore is to make sure that she un- 
derstands her act, for until she understands it she 
cannot truly say that it is her free and voluntary 
act, and in these days she is quite as likely to 
need protection from her own ignorance, or from 
her blind trust in her husband, and sometimes from 
downright imposition, as from fear or coercion, 
In Pennsylvania, under a statute which directed the 
magistrate to read the deed, or otherwise make its 
contents known, it was decided that a certificate 
which did not show compliance with this direction 
was invalid. Steele v. Thompson, 14 Serg. & R. 84, 
92; Barnet v. Barnet, 15 id. 72. To the same ef- 
fect, sec also Pease v. Barbiers, 10 Cal. 436; Garrett 
v. Moss, 22 Ill. 363; O’Ferrall v. Simplot, 4 G. 
Greeme, 162; also 4 Iowa, 381. And as to the strict- 
ness of the law, see Lessee of Watson v. Bailey, 1 
Bin. 470; Watson v. Mercer,6 Serg. & R. 49. In 
Missouri, a certificate which did not show that the 
wife had been made acquainted with the contents 
of the deed, as directed, was held to be insufficient. 
Chauvin v. Wagner, 18 Mo. 531; Burnett v. Me- 
Cluey, 78 id. 676. In Langton v. Marshall, 59 Tex. 
296, a certificate stating that the feme declared that 
she ‘fully understood the contents’ of the deed was 
held to be an insufficient compliance with a stat- 
ute requiring from the feme a declaration that ‘the 
said writing to be shown and explained to her’ was 
her free act, and giving the form of a certifieate in 
which compliance is stated in the words, ‘having 
the same fully explained to her.’ See also Ruleman 
v. Pritchett, 56 Tex. 482. In Virginia, the statute 
required the magistrate to certify in effect that the 
wife, being ‘examined by me privily and apart from 
her husband, and having said writing fully ex- 
plained to her,’ declared, etc.; and under this stat- 
ute it was held, in Hairston v. Randolphs, 12 Leigh, 
445, that a certificate which did not show such ex- 
planation was invalid. And see Bolling v. Teel, 76 
Va. 487. And in West Virginia, which has the 
same statute, it has been decided that a certificate 
which stated that the deed was ‘read ’ to the wife, 
instead of stating that it was ‘fully explained’ to 
her, is insufficient. Watson v. Michael,21 W. Va. 
568. These cases show the strictness of the law. 
It is true that some of them are cases under statutes 
which give a form of certificate; but it is not the 
form of words, but the fact that explanation was 
given as directed, which the courts consider import- 








ant. In Hairston v. Randolphs the court, in giving 
its decision, uses the following significant and in- 
structive language: ‘There is good reason for re- 
quiring a substantial compliance with all the requi- 
sitions of the statute. The statute of fines (18th 
ed. 1) provided that ‘if a woman covert be one of 
the parties, then she must be examined by four of 
said justices, and if she doth not assent there- 
unto the fine shall not be levied.’ Coke, in his 
commentary on this statute (2 Inst. 514), says: ‘The 
examination must be solely and secretly, and the ef- 
fect thereof is whether she be content of her own 
free will, without any menace or threat, to levy a 
fine on these parcels, and name them unto her, every 
thing distinctly contained in the writ, so as she 
perfectly understand what she doth.’ This statute 
had received therefore a construction in practice 
which required an explanation to the wife, and her 
knowledge of the nature of the act done.’ The sig- 
nificance of the practice under the ancient method 
of conveyance by fine is that, in the case of mar- 
ried women, our modern acknowledgment is a sub- 
stitute for it, ora revival of its protective procedure 
in another form, Our conclusion is that, under our 
statute, the direction to show and explain the deed 
is clearly given; that the direction, notwithstand- 
ing the oblique manner in which it is expressed, 
is mandatory, and consequently that it is as neces- 
sary for the certificate to show compliance with it 
as with any other direction or requirement of the 
statute.” 


EVIDENCE— DISCOVERY — PHYSICAL EX- 
AMINATION OF PARTY. 
NEW YORK COURT OF APPEALS, DEC. 1, 1891. 


McQuIGLAN V. DELAWARE, L. & W. R. Co. 


Courts have no power to compel one who sues for personal 
injuries to submit his person to examination in advance 
of the trial, at the instance of the adverse party. 

15 N. Y. Supp. 973, affirmed. 


——— from Supreme Court, General Term, fourth 
department. 


Louis Marshall, for appellant. 
Andrew Hamilton, for respondent. 


ANDREWS, J. The sole question presented by this 
record is whether the Supreme Court has power, in- 
advance of the trial of an action for a personal and 
physical injury, tocompel the plaintiff, on an applica- 
tion made in behalf of the defendant, to submit to a 
surgical examination of his person by surgeons ap- 
pointed by the court, with a view of enabling them to 
testify on the trial as to the existence and extent of the 
alleged injury. The question is not new in the courts, 
although so far as we know, it was first presented in 
1868, before a judge of the New York Superior Court, 
at Special Term, in the caseof Walsh v. Sayre, 52 How. 
Pr. 334, who affirmed the existence of the power. The 
contrary was held by the General Term of the third 
department in Roberts v. Railroad Co., 29 Hun, 104. In 
1877 the Supreme Court of lowa, in the case of Schroe- 
der v. Railway Co., 47 Iowa, 375, sustained the doc- 
trine that the court had an inherent jurisdiction to 
grant a compulsory order that the plaintiff submit to 
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such examination, and this decision has been followed 
by the courts of several of the Western and Southern 
States, and in others the power has been denied. The 
same question was considered in the United States 
Supreme Court in the recent case of Ruilway Co. v. 
Botsford, 141 U. S. 250, decided in May, 1891, and the 
court (two judges dissenting) decided adversely to the 
claim that the court had power to compel such exam- 
ination. The opinions of the several courts which 
have passed upon the question present very fully the 
considerations bearing upon it. We concur in the view 
taken by the Supreme Court of the State and the Su- 
preme Court of the United States, and we can add 
very little to the full discussion to be found in the 
opinions of those courts. The powers of courts are 
either statutory or those which appertain to them by 
force of the common law, or they are partly statutory 
and partly derived from immemorial usage, which lat- 
ter constitutes their inherent jurisdiction. They are 
organized for the protection of public and private 
rights and the enforcement of remedies. Presump- 
tively therefore whatever judicial procedure is essen- 
tial to enable courts to exercise their function is au- 
thorized. The maxim that there is no right without 
aremedy justified the courts, in the earlier periods of 
the common law, in inventing writs and modes of pro- 
cedure adapted to present for adjudication in proper 
form every question of judicial cognizance. The pow- 
ers and jurisdiction of the courts of common law and 
chancery in England are to be found in the English 
statutes and in the rules, precedents; decisions and 
procedure of the courts. 

The power which the courts actually exercised, sup- 
plemented by statutory powers, constitutes in a gen- 
eral sense their jurisdiction. Upon the organization 
here of the Federal and State governments, courts 
were constituted, and in this State they succeeded to 
the powers theretofore exercised by the courts of law 
and chancery in England, so far as they were applica- 
ble to our situation. It is a significant fact that not a 
trace can be found in the decisions of the common-law 
courts of England, either before ur since the Revolu- 
tion, of the exercise of a power to compel a party to a 
personal action to submit his person to examination 
at the instance of theother party. If the power ex. 
isted, it is difficult to suppose that it would not have 
been frequently invoked. Actions for assault and bat- 
tery, for injuries arising from negligence, and generally 
for personal torts, were among the most common 
known to the law, and yet, so far as we can discover, 
in no case was it supposed or claimed that the court 
was armed with this jurisdiction. The non-exercise 
of a power is not conclusive against its existence, but 
it is inconceivable that if the power in question ex- 
isted, it should have been unused for centuries, and 
never have been called into activity. In two cases 
cited by Justice Gray in his opinion in Railway Co. v. 
Botsford, supra, the Court of Common Bench in Eng- 
land refused an order for the inspection of a building, 
on the application of the plaintiff in an action for work 
and labor performed by him thereon, on the ground of 
want of power. Newham v. Tate, 1 Arn. 244; T'ur- 
quand v. Strand Union, 8 Dow. 201. These cases tend 
to negative the existence of the power in the English 
courts, claimed for our courts in the case at bar. The 
only authority in the English common-law courts in 
any degree analogous is found in the power which the 
courts of England have occasionally, though rarely, 
exercised—to issue, on the application of apparent 
heirs, the writ de ventre suspiciendo, to compel a widow 
claiming to be with child by her deceased husband to 
submit her person to examination. The practice in 
England is sui generis and has never been adopted 
here. It may have originated in the peculiar favor 
shown to heirs by the law of England, but whatever 





its origin, it seems repugnant to common right, and 
the fact that in thisinstance only have the courts of 
England exercised the power to compel the examina- 
tion of the person in a civil proceeding tends to show 
that the power is not there regarded as general, but 
special and peculiar, and limited tothe particular case. 
The doctrine of the cases in chancery (Briggs v. Mor- 
gan, 2 Hagg. Const. 324; Devanbagh v. Devanbagh, 5 
Paige, 554; Newell v. Newell, 9 id. 25) that in an action 
to procure a decree of nullity of marriage on the 
ground of impotence or sexual incapacity the chancel- 
lor may compel the defendant to submit to a surgical 
examination, is a graft from the civil and common 
law, and, ashas been said, ‘‘rests upon the interest 
which the public, as well as the parties, have in the 
question of upholding or dissolving the marriage 
state, and upon the necessity of such evidence t+ en- 
able the court to exercise its jurisdiction.” Gray, J., 
in Railway Co. v. Botsford, supra. 

Ween we examine the history of the power of com- 
mon-law courts tocompel the production and inspec- 
tion of books and papers in possession of the opposite 
party in a civil action, we find that originally the 
courts disclaimed any power in the matter, and the 
remedy by bill of discovery was the only resource of 
the party desiring such discovery. Finally the com- 
mon-law courts assumed a limited equitable jurisdic- 
tion over the subject, and in addition to the rule thata 
party pleading a deed should make forfeit of the in- 
strument which enabled the other party to demand 
over, the courts by order compelled a party who in his 
pleading relied upon a written instrument, nota deed, 
to giveinspection tothe other party if required, and so 
in other special cases. The courts in this State, prior 
toany statute, exercised alimited equitable jurisdic- 
tion of the same character. Lawrence v. Jnsurance 
Co., 11 Johns. 245; Denslow v. Fowler, 2 Cow. 592, note. 
But this limited jurisdiction was exercised sparingly 
and with hesitation, and it was not until statutes were 
enacted in England and in this State conferring upon 
common-law courts the same power to compel the dis- 
covery and inspection of books and papers which was 
exercised by courts of chancery on bills of discovery, 
that courts of common law claimed or exercised full 
power over the subject. Stat. 14 &15 Vict., chap. 99; 
Stat. 17 & 18 Vict., chap. 125; Rev. Stat., p. 199, § 21. 
The limited jurisdiction exercised by these courts be- 
fore the statute was in the nature of a usurpation, and 
so far as we can discover, it was never considered that 
they possessed an inherent power in aid of justice to 
grant relief in cases outside of the narrow limit men- 
tioned. The power to compel an inspection of books 
and papers relevant to the controversy, in possession 
of either party, is of a similar nature to that invoked 
in the present case, and if the inherent power of the 
court did not extend to the one case, it is difficult to 
suppose that it embraced the other. The power to 
compel a party to submit to an examination of his 
person has never been conferred by any statute. The 
provisions of tie Revised Statutes authorizing the 
court to compel the production of books or papers 
have been re-enacted in the Codes of Procedure. The 
statutes also contain specific provisions for the exami- 
nation ofa party on oath before trial, at the instance 
of the other party. The omission in these statutes of 
any reference to the power not under consideration is 
quite significant. We cannot say that the exercise of 
the power claimed might not in some cases promote 
the cause of justice, and prevent the consummation of 
fraud. 

On the other hand, unless carefully guarded, it would 
be subject to grave objections. But we have to deal 
only with the question of the power of the courts in 
the absence of any legislation. Jt is very clear that the 
power is not a part of the recognized and customary 
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jurisdiction of courts of law or equity. The doctrine 
that courts have an inherent jurisdiction to mould the 
proceedings to meet new conditions and exigencies is 
true, but in a limited sense. They cannot, under cover 
of procedure or to accomplish justice in a particular 
case, invade recognized rights of person or property. 
No court, we suppose, cun abrogate an established 
rule of evidence, as, for example, the rule that hearsay 
evidence is inadmissible, orthe rule of the common 
law that parties shall not be witnesses, or that inter- 
est disqualifies. They may apply existing rules to new 
circumstances. Nor is it, we conceive, within the 
power of the court to create remedies unknown to the 
common law, or institute a procedure not according to 
the course of the common law. It is most important 
that courts should proceed under the sanction of an 
orderly and regulated jurisdiction, and that us little 
as possible should be left to the discretion of a judge. 
The exercise by the court of the power now invoked, 
as has been shown, is not sanctioned by any usage in 
the courts of England or of this State. Its existence is 
not indispensable to the due administration of justice. 
Its exercise, depending on the discretion of the judge, 
would be subject to great abuse. We think the as- 
sumption by the court of this jurisdiction, in the ab- 
sence of statute authority, would be an arbitrary ex- 
tension of its powers. It isa just inference that an al- 
leged power which has lain dormant during the whole 
period of English jurisprudence, and never attempted 
to be exercised in America until within a very recent 
period, never in fact had any existence. We have pur- 
posely omitted to repeat the views and authorities 
upon this question set forth in the opinions in Roberts 
v. Railroad Co. and in Railway Co. v. Botsford, and 
we refer tu those opinions for a fuller discussion of the 
grounds upon which the denial of the power claimed 
proceeds. 
The order should be affirmed. 
All concur. 


RAILROADS — ELEVATED — INJURY TO 
ABUTTERS—RIGHT OF ACTION—PARTIES 
—APPEAL—WAIVER OF OBJECTION. 


NEW YORK COURT OF APPEALS, DEC. 1, 1891. 


KERNOCHAN Vv. New York Et. R. Co. 


The owner of a city lot, which he has leased after the con- 
struction of an elevated road in the street in front of the 
lot, can maintain an action for damages for the impair- 
ment of his easement in the street by the existence and 
maintenance of the road during the time the lot was in 
the actual possession of his lessee, where the road has 
been built without condemning his easement in the 
street. 

Upon the death of such owner intestate, the right of action 
for damages, accruing after his death, vests in his heirs 
instead of his administrator. 

In an action to recover damages from an elevated railroad 
company for damage to property abutting on the street 
in which the road has been erected, where an expert wit- 
ness is asked what, in his judgment, is the amount of 
damage suffered by the property, a general objection to 
the evidence on the ground of incompetency is insufficient 
to raise the point that the question involves a fact not 
provable by upinion. 

13 N. Y. Supp. 624, affirmed. 


Samuel Blythe Rogers, for appellants. 
G. Willett Van Nest, for respondents. 


ANDREWws, J. This case and several others now 
awaiting decision, present the question whether the 
owner of premises in the city of New York, who after 
the construction of the elevated railroad in the street 
upon which the premises abutted, leased them for a 





term of years, can maintain an action for damages for 
the impairment of easements in the street appurtenant 
to his premises, by the existence and maintenance of 
the road, suffered during the period in which the 
premises were in the actual occupation of tenants un- 
der the lease, or whether the rightof action is in the 
lessee. The case presents the further question 
whether, upon the death of the lessor intestate, the 
right to damages accruing from his death to the ter- 
mination of the lease is vested in his administrators or 
belongs to his heirs, who upon his death succeeded to 
his title to the land. There is a further question of 
evidence to which reference will be made. 

The question as to the respective rights of lessor and 
lessee under the circumstances stated, has occasioned 
considerable controversy, and has been argued in sev- 
eral of the cases before us with much ability, and this 
question will be first considered. The proposition 
that the structure of the elevited railroad invades 
property rights of owners of abutting property is no 
longer an open question. It is generally, if not uni- 
versally, true that the structure is located in streets, 
the fee of which isin the city of New York. The 
building and operation of the road involves no actual 
entry upon the lands of the abutting owners, nor any 
injury to any corporeal hereditaments. The act of the 
defendant was not therefore a trespass upon land of 
another, as that injury is defined in the common law. 
It has been usual in these cases to denominate the in- 
jury to abutting ownersa trespass. Every invasion of 
another’s rights is such in a general sense, and in this 
general sense the word hus been used asa convenient 
term to characterize the wrong committed. But the 
attempt to fasten upon this use an implication that 
the injury was one to the immediate occupier of the 
property, viz., to the tenant, rather than to the land- 
lord, bas no justification. In the Story Case, 90 N. Y. 
171, the court, in speaking of the right of an abutting 
owner in the public street, said: ‘* The right thus se- 
cured was an incorporeal hereditament. It became at 
once an appurtenant tothe lot, and formed an integral 
part of the estate init. It follows the estate and con- 
stitutes a perpetual incumbrance upon the estate bur- 
dened with it. From the moment it attached the lot 
became the dominant and the open way or street the 
servient tenement.’’ The invasion of this incorporeal 
right by the structure of the elevated road is the 
gravamen of this and similar actions, and such an in- 
jury, although not a trespass‘upon land, has through- 
out the course of common law been remediable by an 
action for damages, technically known as an action of 
‘trespass on the case.’’ It isa fundamental proposi- 
tion that only the party injured by a wrongful act 
can maintain an action for damages. There may be 
difficulty in some cases in ascertaining the proper 
party. The same wrong may occasion injury to sev- 
eral persons, or to separate and distinct interests in 
the same property. But we repeat he only 1s entitled 
to maintain an action who can show that his right has 
been invaded, and to such person or persons only is the 
wrong-doer bound to make compensation. The owner 
of real property, so long as he is in possession, and has 
not leased or created any subordinate interest in the 
land, plainly is the only person who has been injured 
by the construction and maintenance of the elevated 
railway. His easements, appurtenant to the land, 
have been invaded by the structure, constituting an 
injury to the inheritance, as distinguished from a 
mere temporary and casual wrong or trespass, not af- 
fecting the permanent value or use of the premises. It 
is true that the wrong is not permanent in the sense 
that it isirremediable. Thestructure may be volun- 
tarily removed, or its removal may be compelled on 
the application of abutting owners, and past damages 
may be recovered. Until the company shall have ac- 
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quired by condemnation proceedings or voluntary ces- 
sion the rights of abutting owners, the ordinary legal 
and equitable remedies are open tothem. It is found 
as a fact that the defendants proclaim their intention 
to continue to maintain and operate the railroad, and 
this is a necessary inference from the situation. The 
character and purpose of the structure, the corporate 
powers and obligations of the defendants, the large 
amount expended in the enterprise, the right of con- 
demnation given by the statutes, are conclusive not 
only that the defendants intend permanently to ope- 
rate the road, but also of the fact that, when forced so 
to do, they will acquire the legal right as against all 
parties in interest. That under these circumstances 
the construction and operation of the road before any 
consummated right has been acquired by the defend- 
ants, whereby the owner of abutting property is de- 
prived of the full enjoyment of his property, consti- 
tutes an injury to the inheritance, admits we think of 
no doubt. 

In the present case the owner of the lot did not re- 
tain the fulland absolute dominion, but carved out of 
the fee aterm of years. But by so doing he did not 
divest himself of his inheritance. Hestill had an in- 
heritance in the land, technically a reversion. His 
prior absolute and unqualified estate was divided into 
two estates, one in the termor, the nature and quality 
of which is determined by the lease, and the other in 
himself. In determining whether the lessee acquired 
by his lease the right to recover damages inflicted 
upon the property by the road during the term, the 
situation at the time the lease was executed, the terms 
of the instrument and the intention of the parties 
thereto, are to be considered. The first and most obvi- 
ous consideration is that the lease was of the lot, and 
that when made the incorporeal and appurtenant ease- 
ments in the street, to the extent that they had been 
taken or invaded by the elevated railroad, had been 
practically severed, though by wrong, from the abut- 
ting property. The part so taken away was not en- 
joyed in connection with the premises Jeased when 
the lease was executed. But still more material is the 
fact that the rent reserved in the lease was for the use 
of the lot in its actual situation. This is not stated in 
terms, but there can be no other reasonable inference. 
Toe road was then in the street, and was intended to 
be a permanent structure. It would be an unnatural 
and violent presumption that the lessor intended to 
exact, or that the lessee intended to pay, rent meas- 
ured by the value of the use of the premises without 
the railroad, on the supposition that it would be re- 
moved during the term. On the contrary, it is un- 
doubtedly true that the rent reserved in leases like 
this represents in the minds of the parties the value of 
the use of the premises incumbered by the disadvan- 
tages of the railroad. The rent is diminished to the 
extent of the estimated injury to the rental value of 
the premises from this cause. In no other view prac- 
tically could property built upon, and especially busi- 
ness property, be rented at all. Lessees usually desire 
leases of such property for aconsiderable period. The 
owner could not ordinarily rent from day to day or 
week to week. The loss falls upon the iessor, and the 
continuance of the wrong during the term imposes no 
pecuniary loss upon the lessee. ‘T'o hold that the right 
of action vests in the lessee, or to divide the claim be- 
tween the owners of the two estates, would be con- 
trary to justice and to the presumed intention of the 
parties. 

There are many cases illustrating the principle be- 
fore adverted to, that the same wrongful act may af- 
fect distinct interests‘in the same property, and give 
& separate action to the several owners. It was held 
as long ago as the case of Bedingfield v. Onslow, 3 Lev. 
209, that lessee and reversioner may each have an ac- 





tion for an injury resulting from the same wrong, each 
with respect to his particular estate. A reversioner 
however, who by his lease has vested the immediate 
right of possession of the property in the lessee, sus- 
tains no legal injury from mere temporary or casual 
trespasses on theland. Such wrongs affect the pos- 
session merely, and are to be redressed at the suit of 
the tenant. But the construction of the elevated rail- 
road in the street, without having acquired the ease- 
ments of an abutting owner, if it has diminished the 
rental value of the property, isa wrong which, within 
the authorities, affects the inheritance, and gives the 
reversioner aright of action. He has been compelled 
to accept smaller compensation for the use of his prop- 
erty than he otherwise would have received, and to 
that extent has been deprived of its beneficial enjoy- 
ment. Hehas no absolute remedy to compel the re- 
moval of the structure, since the right of condemna- 
tion can at any time be exercised by the defendants. 
It has been held that an action lies by a reversioner 
for a wrongful obstruction of lights of his houses, fora 
permanent obstruction inthe adjacent street, for ob- 
structing a private way appurtenant to his premises, 
for preventing the access of tenants to a wharf, and 
for fouling a stream passing his lands, upon which dye 
works had been erected. Jesser v. Gifford, 4 Burr. 
2141; Leader v. Moxton, 3 Wits. 461; Bedingfield v. 
Onslow, supra ; Clowes v. Staffordshire Potteries W.Co., 
L. R.,8 Ch. App. 125; HKidgill v. Moor, 9 C. B. 364; 
Bell v. Railway Co.,10C. B. (N. 8.) 287. See Mott v. 
Schoolbred, L. R., 20 Eq. 22; Add. Torts, 139. It is ob- 
vious we think within the authorities, that the lessor 
in a lease, made after the construction of the elevated 
railroad, of premises abutting thereon, can maintain 
an action for damages for the loss of rents occasioned 
thereby. The principle that diminished rental value 
is a basis for awarding damages has been frequently 
recognized in these and similar cases. Francis v. 
Scheellkopf, 53 N. Y. 152; Tullman’s Case, 121 id. 119; 
Drucker’s Case, 106 id. 157; Hussner’s Case, 114 id. 433; 
Lawrence's Case, 126 id. 483. It is also a necessary de- 
duction from the circumstances attending the making 
of ordinary leases of improved property, executed af- 
ter the construction of the elevated railroad, that the 
right to recover damages is vested exclusively in the 
lessor. The circumstances and situation forbid the 
inference that the parties acted upon the presumption 
that the road would be removed or abandoned during 
the term; on the contrary, they act upon the pre- 
sumption that the wrong will be continued, and the 
rent reserved is fixed upon thisassumption. Baker v. 
Sanderson, 3 Pick. 348, was an action by a reversioner 
for damages for obstructing the plaintiff's mills, and 
it was alleged in the declaration that, in consequence 
of the obstruction, tenants had threatened to quit and 
the plaintiff was constrained to make a reduction in 
rents. The court held that the declaration disclosed a 
good cause of action, and that a recovery by the plain- 
tiff would be a var to any action by the tenants for the 
same obstruction. In Sumner v. Tileston, 7 Pick. 198, 
the plaintiff sued the defendants for damages caused 
to the plaintiff's mill by the act of the defendant by 
raising adam below. During the period for which 
damages were claimed, the mill for atime was occu- 
pied jointly by the plaintiff (the owner) and his son, 
and for another part of the time by the two sons, and 
in each period the plaintiff reduced the rent on account 
of the back-water. On thetrial one of the sons was 
called as a witness by the plaintiff, and objection was 
taken to his competency on the ground of interest, 
which was overruled. On appeal the court held that the 
plaintiff was entitled to maintain the action, and on 
the question of the competency of the son asa witness 
Parker, C. J., said: ‘ He paid for the use of the mill 
according to the value of the rent, deducting the ob- 
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struction. Hecan have no action against the defend- 
ant for the same reason, viz., that he is not damnified.”’ 
We should be very reluctant to make a decision which 
would expose the defendants to a double action in 
cases like this, and we are satisfied that the cause of 
action is entire, and is solely vested in the lessor. In 
a case where the lease was made prior to the construc- 
tion of the road different considerations would apply. 
Under such a lease the lessee is the party who would 
be entitled to maintain the action, for the same reason 
that we hold the lessor is entitled in the present case, 
viz., that he is the one who suffers the injury. Other 
cases may be suggested, as for example where a ground 
lease is made either before or after the construction of 
the road, and the tenant makes erections upon the 
land, or cases where the lease is for such a long term as 
practically to amount to afee. We will not anticipate 
what rule may be held in such cases. It is sufficient 
to say that they are not controlled by the present de- 
cision. 

This court, in the recent case of Pappenheim v. 
Railway Co., 28 N. E. Rep. 518, held that upon an ab- 
solute sale in fee of premises on a street through 
which the elevated railroad is constructed, all right to 
damages subsequent to the conveyance by reason of 
the location and operation of the railway in the street 
vests in thegrantee. This conclusion seems incontes- 
table. The easements of an abutting owner invaded 
are appurtenant to his premises, and in the nature of 
things they are indissolubly annexed thereto, until ex- 
tinguished by release or otaerwise. They are incapa- 
ble of a distinct and separate ownership. The owner 
of a lot cannot reserve them upon a sale, and they must 
of necessity pass as appurtenant to the premises, and 
with them passes to the purchaser also the right toany 
remedy for their invasion. In the case of a lease the 
easements remain annexed to the estate, not dissev- 
ered in fact or intention from the inheritance, and 
whether the general owner alone can assert a claim for 
damages, or whether both lessor and lessee have an ac- 
tion, will depend on the intention and the circum- 
stances. The holding that the vendee acquires the 
right to all remedies for the future invasion of the 
easements accomplishes substantial justice. Both the 
vendor and vendee knew that the owner of the land as 
such can compel the removal of the road from the 
street, or as an alternative that the company must in- 
stitute proceedings for condemnation. Under such 
circumstances, the price obtained or given for the 
property would not ordinarily be regulated on the as- 
sumption that the wrong is to continue unredressed, 
or without compensation, but would naturally repre- 
sent approximately the value of the land, asif no road 
had been built, or what would be substantially the 
same thing, the value of the lot in its existing situa- 
tion, supplemented by the value of the right which 
passes to the grantee with the conveyance to recover 
future damages, or in case of condemnation, to receive 
full compensation for the easements taken. In case of 
leases, especially leases for short terms, neither party 
expects that the wrong will be promptly righted, and 
in practice as wellas theory the rent reserved repre- 
sents the impaired value of the use. Both therule de- 
clared in the Pappenheim Case and in this operate, as 
near as may be, to vest the right to compensation in 
the party who sustains the loss. 

As to the second question, we entertain no doubt 
that, on the death of the lessor intestate, or having de- 
vised the land, the right to damages from the death of 
the decedent thereafter suffered goes, with the title, to 
his heirs or devisees as the case may be. The lessor, 
in his life-time, never had any claim to recover such 
damages, and his administrator or executor can have 
none. It might happen that no future damages would 
accrue. Upon the road being discontinued, or the 





structure removed, the liability of the company, ex- 
cept for past damages, would cease, and the owner 
who had leased his premises for a term of years at di- 
minished rent, upon the assumption that the road was 
to continue, would find himself in the position of hav- 
ing let his premises for what for the unexpired term 
might be an inadequate compensation, but this we 
conceive would entitle him to no remedy against the 
company. Such damages would not be regarded as 
flowing from the original wrong. While the wrong 
continues the true principle is, we think, that as be- 
tween lessor and heir or devisee, the right to damages 
accruing subsequent to the devolution of the title of 
the lessor vests in those who have succeeded thereto. 
They sustain the injury, and not the decedent, or his 
estate. As owners of the reversion, they are entitled 
to the rents accruing from the decedent’s death, and 
if they are inadequate, and this is attributable to the 
wrong of the defendants, it is!an injury to the rever- 
sion, and the reversioners at the time are the persons 
entitled to maintain the action. 

The question of evidence arises on an exception toa 
question put te an expert witness for the plaintiff, 
similar to that recently considered in the Roberts 
Case (N. Y. App.), 28 N. E. Rep. 486, the allowance of 
which in that case was held to be error. The objection 
there was specifically taken that the question involved 
a fact not provable by opinion. Here there was only a 
general objection on the ground of incompetency. We 
have been inclined to hold, in view of the course of 
trials in these cases against the elevated railway, that 
although the general objection of incoumpetency made 
to a question put to an expert asking his opinion might 
be deemed, in ordinary cases, sufficiently specific, 
nevertheless to apply that rule in these cases wouldjbe 
unjust, because the objection, considered in connec- 
tion with the course taken on these trials, would not 
fairly lead the court or counsel to suppose that the ob- 
jection was aimed at the mode of proof, but rather to 
the competency of the fact sought to be proved. We 
think we should follow the instruction on the subject 
in the McGean Case, 117 N. Y.219, and hold that the 
objection did not raise the point that the opinion of 
the witness was inadmissible. These considerations 
lead to an affirmance of the judgment. 


All concur except EARL, J., dissentiag. 


SEDUCTION—FRAUD—DAMAGES. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
DEC. 1, 1891. 


LAWYER V. FRITCHER. 


Defendant, wishing to marry plaintiff's daughter, fraudu- 
lently represented that he had a legal right to contract 
marriage, when in fact he had a wife from whom he was 
not legally divorced. Through such representations 
defendant obtained plaintiff's consent to marry the daugh- 
ter, took her away and kept her four days. The daughter 
was seventeen years of age, lived with plaintiff and was 
his servant. Held, that the fraud vitiated the consent 
and entitled plaintiff to recover for the loss of her ser- 
vices. 

The jury were authorized to impose punitive damages. 

7N. Y. Supp. 909, affirmed. 


PPEAL from Supreme Court, General Term, Third 
Department. 


This action was brought by plaintiff against defend- 
ant to recover damages, as alleged in the complaint, 
for the abduction of plaintiff's infant daughter from 
the service of the plaintiff, her father, and also for se- 
duction while she was absent from her father’s house. 
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It appears that the defendant, who is aman sixty years 
of age, and has a wife from whom he is not legally di- 
vorced, and who is living absent from him, on the 6th 
of May, 1886, came to the plaintiff's house and had an 
interview with the plaintiff as well as his daughter. 
On the 16th day of May following he again came to the 
plaintiff's house and had an interview with him and 
plaintiff's wife upon the subject of marrying Edith, 
plaintiff's daughter. During the interview with the 
plaintiff upon the latter day, upon the subject of the 
marriage of defendant to plaintiff's daughter, there 
was a conversation between them in regard to his le- 
gal right to contract marriage, and whether the condi- 
tions of separation from defendant and his wife were 
such as to allow of a valid marriage between defendant 
and plaintiff's daughter. The defendant represented 
that he had a legal right to marry, and the defendant 
drew a consent or contract to carry out such design, 
and induced the plaintiff and his wife to sign it. The 
consent or contract was in these words: ‘*To Home 
itmay Concern: We, the undersigned, are the father 
and mother of the bearer, Edith Lawyer. Whereas. 
Edith and P. J. Fritcher, of Sharon, wish to be united, 
we give our consent to their contracts. Richmond- 
ville, May 16, 1886. Prtrer LAWYER. CATHERINE 
LAWYER.”’ Said Catherine Lawyer was not able to 
write her name, and Edith was requested to sign her 
name for her, and didso. After these representations 
were made and thisinstrument signed, the defendant 
carried Edith to Portlandville, in Otsego county, a 
distance of about thirty miles from ber home and resi- 
dence of plaintiff; stayed at a public house at that 
place, and said to the lady who kept the house that he 
was married; occupied the same bed with Edith on 
the night of the 17th. The next day the defendant 
carried Edith to Sharon, Schoharie county, where the 
defendant resided, and stated to his housekeeper, who 
was a sister of Edith, that she was his wife. On the 
night of the 18th of May the defendant and Edith oc- 
cupied the same room and the same bed. After Edith 
arrived there, and during the 18th and 19th days of 
May, there was a conversation between Edith and 
Julia, her sister, defendant’s housekeeper, in which 
Julia told Edith that the defendant could not marry; 
that he had a wife living and was not divorced from 
her. Edith, the plaintiff's daughter, was about seven- 
teen years of age, generally lived in her father’s family 
and performed service for him, though she did work 
out occasionally, but her father had received her 
wages. Among the declarations made at the inter- 
view of the 16th between plaintiff and defendant, the 
plaintiff testifies that the defendant said: ‘I am just 
as clear from my wife as though I never had married 
her.”’ The plaintiff also testified that he believed such 
statement tobetrue. ‘This statement and belief pre- 
ceded signing the paper above set forth. On the 17th 
or 18th day of May, and after defendant had arrived at 
his home, and made the statements above to Julia, she 
procured from a drug store in the vicinity of the de- 
fendant’s residence some poison. Edith partook of 
that poison and died of it on the 20th day of May. 

The principal question involved in this case is 
whether the plaintiff proved a loss of service and dam- 
age in consequence thereof sufficient to maintain the 
action. Thetrial judge charged the jury that the 
plaintiff was not entitled to recover damages for any 
loss of service by reason of the taking of the poison 
and the death of Edith in consequence. Nevertheless 
the jury, under the charge of the court, found a ver- 
dict in favor of the plaintiff of $800 besides costs. The 
General Term was not unanimous in affirming the 
judgment on the verdict of the jury. One of the 
learned judges of the General Term, as shown by his 
dissenting opinion, uses the following language, which 
indicates the view taken by him and the grounds for 





his dissent from the affirmance of the judgment: 
“The defendant, a married man over sixty years of 
age, took plaintiff's daughter Edith,-about seventeen 
years old, from her father’s house on Monday, May 17. 
He did this with the consent of the parents. But the 
verdict of the jury establishes that he obtained this 
consent by fraud. That night he stayed with her at 
an hotel, and occupied the same bed with her, saying 
to the landlady that Edith was his wife. * * * The 
next day after dinner Edith became sick. She 
had taken poison. The day following, Thursday, the 
20th, she died from the effects of the poison. Before 
death she told her sister that she took poison because 
she did not want to live, and that shedid not want to 
see anybody. There was evidence that Edith had re- 
covered from her usual monthly courses a week before 
she went away with the defendant, and that before 
her death her underclothes were spotted with blood, 
which aphysician supposed to be the menstrual flow. 
The important point in this case is whethey on these 
facts the court could properly submit to the jury the 
question whether the plaintiff sustained damage other 
than that of death, for loss of service by reason of the 
seduction. It will be seen that there is no evidence of 
seduction before Monday night; no evidence of 
Edith’s condition from Monday night till Wednesday 
noon, when she took the poison, and of course no evi- 
dence of pregnancy.” 


F. R. Gilbert, for appellant. 
Wm. C. Lamont, for respondent. 


Porrer, J. (after stating the facts). I should not feel 
justified, in departing from my rule in this court, not 
to write an opinion upon the affirmance of a judgment 
in a common and ordinary case, except to reconcile 
differences of opinions by the judges of the court be- 
low, and to remove any resort to strained or doubtful 
reasoning to sustain the judgment appealed from, by a 
brief presentation of a feature of the case that was not 
distinctly brought out in that court. This action was 
brought to recover damages which the plaintiff alleged 
he had sustained by the unwarranted interference of 
the defendant with plaintiff's right to service. It isas 
well settled that he who unlawfully interferes with 
another’s right to service, whether it be the service of 
a male or female, a minor or an adult, is liable for ac- 
tual or compensatory damages in the same manner 
and upon the same grounds that he would be liable for 
an unlawful interference with any other property 
right of another. The plaintiff alleges that he is the 
father of Edith Lawyer; that at the time of the acts of 
the defendant complained of by the plaintiff she was 
seventeen years of age and was residing with the 
plaintiff, and that be was entitled to her services, and 
that without the consent of the plaintiff the defendant, 
on or about the 16th day of May, 1886, enticed and per- 
suaded the said Edith Lawyer to leave the residence 
and service of the plaintiff and to accompany him (the 
defendant) to Portlandville, in the county of Otsego, 
eto. The plaintiff also alleges that on the 17th day of 
May, 1886, the defendant debauched the said Edith, 
etc. The evidence in this case establishes beyond 
question that on and previous to the 16th day of May, 
1886, Edith was the servant of plaintiff both in law and 
fact. It follows from that relation that plaintiff was 
entitled to command and to have her services wholly 
and without interruption, save such time as was nec- 
essary for her rest, health and preservation, until the 
plaintiff should give a valid consent to dispense with 
the service, or the law should terminate the relation. 
The defendant came to plaintiff's house, where she 
was in fact performing, and was in law bound to per- 
form, services for the plaintiff, and took her from and 
deprived the plaintiff of such service. If this was 
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done, as plaintiff alleges, without his consent, the de- 
fendant is liable to make plaintiff compensation for the 
loss of service. If the plaintiff's consent was obtained 
by defendant through fraud, it was void, for fraud 
Vitiates all contracts and all consents. Consent or no 
consent was one of the issues to be tried by the jury, 
and the jury has found, upon competent evidence for 
that purpose, that any consent given by plaintiff was 
ziven through fraud, and so was no consent. With 
this finding by the jury the court cannot interfere. 
Edith was taken away from the plaintiff by the de- 
fendant, and remained with him at an hotel, and on 
the way to defendant’s home, and at his home, forthe 
space of four days, and the plaintiff was in the mean- 
time deprived of her services, and his right to them 
was unlawfully interfered with. 

The gravamen of the action, and of all actions of this 
nature, is the loss of service, and both pleadings and 
the proofs in this case make out a cause of action in 
entire harmony with the fullest requirements of such 
actions, and entirely dispenses with any necessity or 
occasion to resort to fiction, as is said to be done in 
some instances to maintain the recovery of damages 
in these cases. In the aspect we have been consider- 
ing this case, it presents an actual and measurable pe- 
cuniary damage to the plaintiff. The loss of service 
constitutes the cause of action, and it can make no 
difference, as to the right of action, whether that has 
been accomplished by an unlawful persuasion of the 
servant to leave the master’s employment, or through 
fraud upon the master, or force upon the servant, or 
by both such fraud and force. The loss of service is 
the cause of action, and when that is established a 
basis for damages to some extent exists, and whether 
that loss is caused or attended by or followed by sexual 
intercourse, defilement or pregnancy, loss of health or 
disability to serve, or for the purpose or with an in- 
tention of obtaining those results through a formal 
but criminal marriage, has relation more especially to 
the damages the plaintiff may recover than to his 
cause of action. 

It true the complaint charged debauchment and ill- 
health as a consequence, as well as the taking of the 
servant from the master. Whether the debauchment 
was proven or not, the taking away by the defendant 
was proven without any contradiction, and this gave 
plaintiff a cause of action and aright to damages. In 
such cases the jury have the right to impose punitive 
damages in their discretion, in addition to compensa- 
tory damages. Ithink these views are abundantly 
supported by numerous decided cases, to a few of 
which I make reference and extracts. Judge An- 
drews, in People v. DeLeon, 109 N. Y. 229, says: “In 
Regina v. Hopkins, Car. & M. 254, the case of an in- 
dictment for the abduction vf an unmarried girl un- 
der sixteen years of age, ‘against the will’ of her 
father, it appearing that the consent of the parents 
was induced by fraud, the indictment was sustained, 
and Gurney, B., said (in that case): ‘I mention these 
cases to show that the law has long considered fraud 
and violence to be the same.’ ” 

In Lipe v. Eisenlerd, 52 N. Y. 238 (which was an ac. 
tion by the father to recover damages for the seduc- 
tion of his daughter, who was twenty-nine years of age, 
but living in ber father’s family), this language is used : 
“And any illegal act by which the right of the father, 
such as it was,to her services, was interfered with to 
his detriment, was a legal wrong, for which the law af- 
fords redress.” On page 236 of the same case the 
judge uses this language: “ Finally, it is urged by de- 
fendant’s counsel that only compensatory damages 
should have been allowed. The judge refused so to 
direct the jury, and I think he was right. The object 
of the action, in theory, is to recover compensation for 
the loss of the services of the person seduced. This is 





so far adhered to that there must be a loss of that kind 
or the action will fall; but when that point is estab- 
lished the rule of damages is a departure from the sys- 
tem upon which the action is allowed. The loss of 
service is often merely nominal, though the damages 
which are recovered are very large. It is too late to 
complain of this as a departure from principle, for it 
has been the law of this State and of the English courts 
for a great many years.”’ The same judge further fon 
in the opinion uses this language: ‘‘The true rule 
(this being an action brought by plaintiff for the se- 
duction of his daughter] I think is that the plaintiff's 
right to the services may be made out in either way, 
and that when established so that the action is tech- 
nically maintainable, the court and jury are to con- 
sider whether the plaintiff, on the record, is 80 con- 
nected with the party seduced as to be capable of re- 
ceiving injury through her dishonor. A mere master, 
having no capacity to be injured beyond the pecuniary 
worth of the services lost, should undoubtedly be 
limited in his recovery to the value of these services. 
But the case of the plaintiff, as has been mentioned, 
is quite different.’’ In Hewitt v. Prime, 21 Wend. 79- 
82, Judge Nelson, in delivering the opinion of the court 
in an action like the one under consideration, uses this 
language: “It is now fully settled, both in England 
aud here [citing several authorities in both countries], 
that acts of service by the daughter are not necessary- 
It is enough if the parent has a right to command 
them, to sustain the action. * * * The ground of 
the action bas often been considered technical, and the 
loss of service spoken of as a fiction, even before the 
courts ventured to place the action upon the mere 
right to claim the services; they frequently admitted 
the most trifling and valueless acts as sufficient.”’ Fur- 
ther onin the opinion the judge uses this language: 
“The action then being fully sustained, in my judg- 
ment, by proof of the act of seduction in the particular 
case, allthe complicated circumstances that followed 
come in by way of aggravating the damages.’’ In 
White v. Nellis, 31 N. Y. 405-409 ‘which was an action 
for debauching plaintiff's minor daughter, and com- 
municating to her a venereal disease, by which she 
was made sick and unable to labor), the judge uses the 
following language: ‘‘ Whenever the wrongful act, by 
immediate and direct consequence, deprives the mas- 
ter of theservice of his servant, or injuriously affects 
his legal right to such service, the law gives a remedy.”’ 
“Tt is not sufficient to sustain the action to prove the 
seduction merely. That is the wrongful act from 
which it must appear that a direct injury to the rela- 
tive rights of the master has followed. The right of 
the master, as recognized by the law, is to have the 
services of the servant undisturbed by the wrongful 
act of another. * * * In cases of debauchery, the 
ordinary consequences that affect the master are the 
pregnancy and lying-in of the servant, during which 
she is unable to render him service. Hence the prece- 
dents of pleadings in this form of action have perhaps 
invariably alleged a loss of service through those con- 
sequences. But it by no means follows that there is 
no remedy where the loss of service is the direct effect 
of the wrongful act, although produced by some other 
consequence. All that the law can require is damnwm 
et injuria, for these constitute, when directly con- 
nected, the proper and complete elements of an action 
on the case, and whenever they combine as an imme- 
diate cause and effect, the law cannot deny a remedy 
with adeparture from principle. It is maintainable 
because a wrongful act has caused a direct injury toa 
lawful right. In such case the right of the master to a 
remedy for an injury to his enjoyment of the services 
of his servant is equally clear, whether it be produced 
by beating and wounding the servant, or enticing him 
from employment, or furcibly abducting him, or 
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wrongfully debauching and impregnating with child 
or with disease. Norin my judgment does the rem- 
edy depend upon the sex of the servant. * * * We 
have now to determine the abstract right to maintain 
any action at all, and that is something quite inde- 
pendent of the question what damages may be recov- 
ered if the action be allowed.’’ In the case of Jnger- 
son v. Miller, 47 Barb. 47-50, the General Term use 
this language: ‘‘Itis no objection to the maintenance 
of the action that no expense or actual loss of service 
is proved. It is sufficient that the father was at the 
time entitled to the services of the daughter, and 
might have required them had he chosen to doso.” 
“The master has a property in the labor of his servant 
and any wrongful act creating or producing a disa- 
bility in theservant to perform what the master has 
aright to require operates as a disturbance or infringe- 
ment of such right, to which the law will attach at 
least nominal damages as a result of the injury.’’ “But 
proof of the slightest loss of service, or the most tri- 
fling injury, if the direct result of the wrongful act, is 
sufficient to uphold the action.”” In Badgley v. Decker, 
44 Barb. 588, the opinion of the court at General Term 
holds this language: ‘‘ There was evidence in this {case 
sufficient to go to the jury upon the question of the 
relation of master and servant existing between the 
plaintiff and her daughter. The slightest degree of 
service has been holden sufficient to maintain the ac- 
tion and to allow a recovery for the heaviest damages, 
* * * but to accommodate the action to cases where 
the daughter rendered no service, a presumed or a fic- 
titious service is resorted to as the gravamen.”’ 
The judgment should be affirmed with costs. 


All concur except PARKER, J., not sitting. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


AGENCY—MISAPPROPRIATION OF TRUST FUND—BANK 
CHECK—NOTICE.—(1) One who receives from an agent 
payment of the agent's debt out of funds belonging to 
his principal, is liable tou the principal therefor where 
such payment was unauthorized, even though the pay- 
ment was received in good faith, without actual knowl- 
edge of the agent’s want of authority. The court over- 
looked the rule that a person who knowingly receives 
the money or property of a principal from an agent in 
payment of the latter’s debt does so at his peril; and, 
if the agent acted without authority, the principal 
may, on proof of these facts, recover his money. Na- 
tional Bank v. Insurance Co., 104 U. 8S. 54, and the 
cases there cited; Wright v. Cabot, 89 N. Y.570; Baker 
v. Bank, 16 Abb. N. C.458. Story states the rule as 
follows: ‘‘Thusa person dealing with a factor or bro- 
ker is bound to know that by law a factor or broker, 
although a general agent, is not clothed with authority 
to pledge, deposit or transfer the property of his prin- 
cipal for his own debt; and if he receives such a de- 
posit or pledge, the title is invalid, and the property 
may be reclaimed by the principal.’’ Story Ag., § 225. 
(2) The fact that the drawer of a check adds to his sig- 
nature the words, *‘Agt. Glass Buildings,” is sufficient 
to put the payee on inquiry as to the ownership of the 
fund drawn on. A certificate for shares of stock run- 
ning to ‘‘A. B., trustee,” or to “‘A. B., in trust,” with- 
out disclosing the names of the beneficiaries or the 
particulars of the trust, is notice to a purchaser of the 
shares that “A. B.”’ does not hold them in his own 
right, but as a trustee. Sturtevant v. Jaques, 14 Allen, 
523; Shaw v. Spencer, 100 Mass. 382; Budd v. Munroe, 
18 Hun, 316; Gaston v. Bank, 29N. J. Eq. 98; Perry 
Trusts, §§ 225, 814; Low. Tr. Stocks, § 69; Mor. Priv. 





Corp. (2d ed.), §§ 181-184; Cook Stocks, §325; Fellows 
v. Longyor, 91 N. Y. 331. Second Division, Dec. 1, 
1891. Gerard v. McCormick. Opinion by Follett, C. J. 
8 N. Y. Supp. 860, affirmed. 


APPEAL—ORDERS —INJUNCTIONS.—Aun appeal from a 
judgment of the General Term, affirming an order 
granting an injunction pendente lite, will not be enter- 
tained by the Court of Appeals, unless it clearly ap- 
pears that plaintiff is not entitled to final relief. Hud- 
son River Tel. Co. v. Watervliet Turnpike & R. Co., 
121 N. Y. 397, followed. Dec. 1, 1891. Young v. Rond- 
out & Kingston Gas-light Co. Opinion by Finch, J. 
Appeal from 15 N. Y. Supp. 443, dismissed. 


ASSIGNMENT FOR CREDITORS—PREFERENCES—FRAUD 
—FINDINGS.—(1) An insolvent debtor gave to his son a 
bill of sale of the greater part of his estate, and the 
uext day made a general assignment for the benefit of 
his creditors. The consideration of the bill of sale was 
a debt due from the insolvent to his son, and the lat- 
ter’s assumption of certain other debts due from the 
insolvent. The son, when he received the bill of sale, 
had no knowledge that the insolvent had any inten- 
tion of making an assignment. Held, that the bill of 
sale did not constitute an unlawful preference within 
the meaning of Laws of 1887, chapter 503, which pro- 
vides that preferences in general assignments shall not 
be valid, except to the extent of one-third of the 
debtor’sestate. If the preference were contained in 
the general assignment itself, we have no trouble in 
concluding that it would be unlawful if in excess of the 
one-third of the assets of the assignor, entirely irre- 
spective of the question whether the creditor was igno- 
rant of the preference when the assignment was made, 
or whether he was ignorant of the intention of the as- 
signor to make such assignment. In that case the as- 
signor attempts to do in the very instrument itself that 
which the statute says he shall not do in such an in- 
strument. The inhibition of the statute is not limited 
to the condition that the creditor shall be in igno- 
rance of the preference. Such preference shall 
not be made, says the statute, and if made, it sball be 
void for the excess over one-third of the assets. If the 
creditor attempt to take the preference, he does it by 
virtue of the very instrument which the statute says 
shall not give it, or if it do give it, that it shall be void 
for the excess. There is no room for argument in 
such case. But it is an entirely different matter where 
a preference is given by reason of an instrument which 
the debtor ordinarily has full power to execute and de- 
liver for the very purpose of thereby giving a prefer- 
ence, and which a creditor has like full power to re- 
ceive for the purpose of thereby receiving such prefer- 
ence. In such case it seems tome an important con- 
sideration to inquire whether, at the time the security 
was taken or the debt paid, the creditor knew the 
debtor was insolvent, and intended to follow the bill 
of sale by an assignment for the benefit of his creditors 
and to thus divest himself of all control over his prop- 
erty. If he had such knowledge, it would be entirely 
proper, as was held by the Second Division, to regard 
the confession of judgment as one of the instrumental- 
ities employed by the debtor in contemplation of 
making an assignment, for the purpose of giving a 
preference in violation of the act. Whether it should 
be regarded as one of such instrumentalities ought, as 
it seems to us, to depend somewhat upon the state of 
mind of the creditor. If he had knowledge that the 
debtor intended to make an assignment, and that the 
security was given with the intent that it should re- 
sult in consequence of the assignment in a violation of 
the provisions of the act, then we think the security 
should be adjudged ineffectual. In such case the cred- 
itor, in effect, participates with the debtor in an at- 
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tempt to violate theact. But even then, how far the 
judgment should gois worthy of some inquiry when 
the question shall arise. Whether it should set aside 
the whole security, or leave it to fare with the rest 
under the assignment, to the extent of one-third of the 
debtor's assets, in accordance with the act, we do not 
now determine. It is said that the statute is aimed at 
the debtor and his action alone, and that it does vot 
affect the creditor; and hence if the debtor make an 
illegal preference, and thus violate the statute, the in- 
tent or knowledge of the creditor is immaterial, and 
the preference in excess of the amount permitted by 
the statute must be disregarded. This may well be 
true when the preference which the debtor makes is 
contained in the very instrument described in the stat- 
ute. Any preference the debtor therein makes which 
runs counter to the statute must be treated as the 
statute directs, and the intent of the assignor in giving 
the preference is wholly immaterial. But the statute 
does not, and was not intended to, prevent a creditor 
from obtaining payment of, or a security and thereby 
a preference for, his debt, even from an insolvent 
debtor; and where a court isasked to set aside a se- 
curity which is disconnected from and prior to any 
general assignment, on the ground that it is in viola- 
tion of the act in relation to preferences in general as- 
signments, it at once becomes a question whether that 
act was ever intended to cover a case where the cred- 
itor obtaining or availing himself of such securities was 
ignorant of any existing intention on the part of the 
debtor to thereafter perform an entirely separate act 
and make a general assignment. It does not, in terms, 
cover such a case, and we think it should not be thus 
extended by construction. In White v. Cotzhausen, 
129 U. S. 329, it appeared that it was the intention of 
the debtor, by the means he adopted, to give to his 
mother and relatives, and it was their intention to ob- 
tuin, a preference over all other creditors; and what 
was done was in execution of a scheme for the appro- 
priation of the estate by the debtor's family, to the ex- 
clusion of the other creditors, thereby avoiding a gen- 
eral assignment. In that casethe Supreme Court was 
administering the law of Illinois, and the learned 
judge, in the course of his opinion, said that where an 
insolvent debtor recognizes the fact that he can no 
longer go ou in business, and determines to yield the 
dominion of his entire estate, and in execution of that 
purpose, or with intent to evade the statute, transfers 
all, or substantially all, his property to a part of his 
creditors, in order to provide for them in preference 
to other creditors, the instrument or instruments by 
which transfers are made and that result is reached, 
whatever their form, will be held to operate as an as- 
signment, the benefits of which may be claimed by any 
creditor, not so preferred, who will take appropriate 
steps in acourt of equity to enforce the equality con- 
templated by the statute. Such,said the judge, we 
think is the necessary result of the decisions in the 
highest court of Illinois. The act there under consid- 
eration was a statute of Illinois prohibiting the prefer- 
ence in an assignment of any debt or liability over an- 
other, and declaring such preference void. Taking the 
facts into consideration as shown in that case, viz., a 
scheme entered into by all the family, debtor and 
creditors, to give and to obtain a preference over all 
other creditors, and by means of such scheme to appro- 
priate the entire estate of such debtor to his own fam- 
ily, and to the exclusion of all other creditors, it does 
not seem a great strain upon the statute to hold such 
ascheme void. But we have no such case. Instead 
of a scheme shared in by the creditors to appropriate 
property in evasion of the statute, thereis entire igno- 
rance on the part of the creditor of any such scheme, 
and there is the fact that the creditor is only doing an 
act which has always heretofore been entirely legal, 











viz., obtaining security, and probably thereby a pref- 
erence in the paymentof his debt from an insolvent 
debtor. In the case in the Supreme Court it is recog- 
nized that the statute of Ilinvis dues not contravene 
the general rule that a debtor, when financially em- 
barrassed, may in good faith compromise his liabili- 
ties, sell or transfer property in payment of debts, or 
mortgage or pledge it as security for debts, or create a 
lien upon it by means of a judgment confessed in fa- 
vor of hiscreditor. But all these acts which might 
otherwise be valid, and which a creditor would have 
the right to avail himself of, are to be declared void if 
the debtor has at that time recognized the fact that he 
can no longer goon in his business. Our statute does 
not, in terms, cover such a case, and differs also from 
the Illinois statute, which declares void all prefer- 
ences. It does not seem to us that either the letter or 
the spirit of our statute covers a case where the cred- 
itor is ignorant of any intended violation of the statute 
by the debtor, and where the act of the creditor is sim- 
ply to obtain security for the payment of an honest 
debt due from the debtor to himself. We are disposed 
to agree with the Supreme Court of Pennsylvania, as 
tbe doctrine of that court is announced in Banking Co. 
v. Fuller, 110 Penn. St. 156, where the court say: ‘* Nor 
can we agree that a mere intent of the debtor, unex- 
pressed to the creditor, to give him a preference by 
paying orsecuring the debt, although he at the time 
contemplated and soon after executed a general as- 
sigument, operated to defeat such preference on the 
ground that it is contrary to the act of 1843. Such an 
intent is not unlawful, and cannot be inferred from 
a proper act. But even if it were, the creditor, who 
hasa perfect right to accept pay ment or security of his 
debt, and has not participated in the illegal, unlawful 
intent, should not be compelied to forfeit his prefer- 
ence in that amount. He, at least, is innocent, and 
may in good conscience hold the advantage he has ob- 
tained.”’ Ithas been urged that by this construction 
the statute may be easily evaded. It is said a failing 
debtor may prefer his favorite creditors by separate 
instruments, and then make a general assignment, and 
as aresult his favored creditors will be paid in full, and 
those provided for in the assignment will get nothing. 
Those creditors however who participated in or were 
cognizant of the intent of the debtor, could not avail 
themselves of their securities beyond, at any rate, the 
statutory rate (Berger v. Varrelman, ) 
and as to these creditors who were ignorant of any 
such intent it is not perceived that any great misfor- 
tune would attend the allowance of their securities in 
the same way as has been legal for hundreds of years 
past. Thedebtor might neglect to make an assign- 
ment at all, and then it would look as if the acts of 
preference would be legal. The statute of 1887, at any 
rate, does not cover such a state of facts, and we do 
not feel at liberty to enlarge its provisions by con- 
struction, so as to bring such facts within the condem- 
nation of the statute. If it be thought good policy so 
to do, the Legislature, and not this court, is the body 
to which application should be made to effect such 
change in the law. (2) Inasuit by a creditor to set 
aside such bill of sale and assignment, the conrt found 
that the bill of sale and the assignment constituted 
one transaction, and were both made with the intent 
on the part of the insolvent to defraud his creditors; 
that the insolvent’s son had actual knowledge of such 
intent when the bill of sale was given, and that the two 
had connived and conspired together to defraud the 
insolvent’s creditors; but that the son did not know of 
the insolvent’s intention to make an assignment until 
after he had received the bil! of sale. Held, that the 
findings did not amount to a finding of actual fraud on 
the part of the son, nor to a finding of any knowledge 
of fraudulent intent beyond the intent to prefer the 
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creditors who were benefited by the bill of sale. Dec. 
1.1891. Manning v. Beck. Opinion by Peckham, J. 
13 N. Y. Supp. 869, reversed. 


ATTACHMENT—LIEN—INSUFFICIENT NOTICE.—In an 
action against the non-resident firm of L. & Bro., 
money was attached ir the hands of defendant bank, 
and the attachment was served by the sheriff by hand- 
ing to defendant’s cashier a certified copy of the writ, 
on which was indorsed a notice that the sheriff was 
commanded to attach all property of L., and that, hav- 
ing been informed that defendant had in its possession 
money belonging to L., and that defendant was in- 
debted to him, he attached and required said money 
to be delivered over to him. At the time of the deliv- 
ery of this warrant, defendant had no property of nor 
was indebted to L., but was indebted to L. & Bro., of 
which fact they informed the sheriff. This amount 
was afterward applied by defendant to a payment of a 
note on which L. & Bro. were liable. Held. that the 
levy was insufficient to attach the amount due the 
firm, under the Code of Civil Procedure, section 649, 
subdivision 3, requiring a notice showing the property 
attached. Second Division, Dec. 1, 1891. Hayden v. 
National Bank of the State of New York. Opinion by 
Brown, J. 7 N. Y. Supp. 551, affirmed. Potter, J., 
dissenting. 


BANKRUPTCY—DISCHA RGE—TRUST.—U nder Revised 
Statutes of the United States, section 5117, which ex- 
cepts from the operation of a discharge in bankruptcy 
any ‘‘debt created by the fraud or embezzlement of 
the bankrupt, or by his defalcation while acting in any 
fiduciary character,” a debt incurred by the bankrupt 
while acting as his creditor’s agent in the collection of 
rentis not excepted from the discharge since the stat- 
ute does not apply to implied trusts. Chapman v. 
Forsyth, 2 How. 202; Neal v. Clark, 95 U. 8.709; Cro- 
nan v. Cotting, 104 Mass. 245; Hennequin v. Clews, 77 
N. Y. 427: Palmer v. Hussey, 87 id. 303. Dee. 1, 1891. 
Byrnes v. Byrnes. Opinion by Ruger, C. J. 13 N. Y. 
Supp. 190, affirmed. 


CONSTITUTIONAL LAW — DUE PROCESS — SETTING 
ASIDE JUDGMENT—RIGHTS OF PURCHASER AT EXECU- 
TION SALE.—The Code of Civil Procedure, section 1440, 
as amended by Laws of 1881, chapter 681, relative to 
the sale and redemption of real property sold on exe- 
cution, provides that if the title of the grantee in the 
sheriff's deed executed in pursuance of the sale, or his 
assigns, isadjudged to be void in any action for that 
purpose brought by the judgment debtor, such judg- 
ment shall have no effect unless within twenty days 
after the entry of such judgment the plaintiff shall pay 
to such grantee or his assigus the sum which was paid 
on the sale, with interest, including the costs and ex- 
penses of defendant in defending the action in which 
such judgment was recovered, and on failure to make 
such payment, title shall be valid in thegrantee. Held, 
that the statute was unconstitutional as depriving the 
owner of his property without due process of law. 
Oct. 6, 1891. Gilman v. Tucker. Opinion by Ruger, 
C. J. 13 N. Y. Supp. 804, affirmed. 


CONTRACT—FACTS EXCUSING PERFORMANCE.—Plain- 
tiff offered by letter to furnish defendants a certain 
grade of coal, at a price named, for certain steamboats 
for one year, which defendants accepted by letter. 
Before the year expired defendants sold the steamboats 
and received no more coal. Held, that though the 
quantity of coal to be delivered was indefinite, it was 
determinable by the terms of the contract, and there- 
fore the contract was complete and valid forthe entire 
year. Jugia v. Trouttet, 120 N. Y. 21-28; New Eng- 
land [ron Co. v. Gilbert El. R. Co., 91 id. 153; Booth yv. 


Mill Co., 74 id. 15. 





Second Division, Dec. 1, 1891. 
Wells v. Alexandre. Opinion by Parker, J. 4 N. Y. 
Supp. 874, reversed. Haight, J., dissenting. 


CONTRACTS—EXECUTORY—PERFORMANCE.— Plaintiff, 
in New York, telegraphed defendants in Savannah for 
price of resin “ f. o. b. my vessel at Savannah.’’ De- 
fendants telegraphed price, which plaintiff accepted by 
telegram, and wrote that his vessel would arrive 
“within the next thirty or forty days.” Defendants 
answered that the shipment was supposed to be imme- 
diate, but after correspondence accepted plaintiff's 
terms. More than forty days after plaintiff's first tele- 
gram of acceptance his vessel arrived at Savannah, but 
defendants refused to deliver the resin, claiming that 
the contract had expired. Held, that the contract was 
an executory one, and that the time for its completion 
on the part of plaintiff having elapsed without his hav- 
ing his vessel at Savannah, defendants were absolved 
from performing their part of the contract. Oct. 27, 
1891. Blossom v. Shotter. 13 N. Y. Supp. 523, affirmed, 
without opinion. 


CRIMINAL LAW--LARCENY— WHAT CONSTITUTES— 
INDICTMENT.—(1) An indictment for grand larceny 
charged defendant with stealing a certain sum of 
money, under the following circumstances: That he 
was employed by the county board to make repairs 
and to furnish materials in the plumbing and ventilating 
of the court-house, and that in his bill therefor, which 
wis fully paid, he falsely pretended that he had fur- 
nished a quantity of material in excess of what he ac- 
tually furnished, *‘ with intent to defraud and deprive 
the county of its money,” etc., and that ‘‘ by color and 
aid of the false and fraudulent representations,’’ he 
did steal the saidsum. Held, that the indictment was 
not demurrable for failure to allege that the money 
was paid defendant in reliance on such false represen- 
tations. (2) It wasa question for the jury whether 
the representations were such as ought to have misled 
a reasonably prudent man. (3) Under the Penal Code, 
section 528, which declares that a person is guilty of 
larceny who obtains property from the possession of 
the owner “ by color or aid of fraudulent or false rep- 
resentations or pretenses, or by any false token or 
writing,”* it is not essential to constitute the offense 
that there should be a false token or writing. Oct. 6, 
1891. People v. Rice. 13 N. Y. Supp. 161, affirmed, 
without opinion. 


EJ ECTMENT—EVIDENCE—EXECUTION SALE — EQUI- 
TABLE INTEREST. —Plaintiff in ejectment alleged that 
the F. D. Co.,a New Jersey corporation, was on March 
13, 1867, seized in fee and in possession of the premises 
in controversy, and proved that on that date a judg- 
ment had been recovered against the F. D. Co., to sat- 
isfy which the premises were sold, and a sheriff's deed 
executed to plaintiff. Plaintiff then offered in evi- 
dence a record of the Court of Chancery in the State 
of New Jersey. This record showed that com- 
plainant was a creditor of the F. D. Co., and that the 
bill was filed in January, 1867, to subject the land in 
question to the payment of hisclaim. The bill alleged 
that in 1864 one R. purchased the premises, took con- 
veyances, and after paying a part of the purchase- 
money, gave bond secured by mortgages for the bal- 
ance; that R. transferred the benefit of his purchases 
to the F. D. Co.; that the company thereupon ad- 
vanced the amount paid by R., and afterward occu- 
pied and used the premises, and had up to 1866 paid 
interest on such bonds and mortgages. By the decree 
a receiver was appointed, to whom the F. D. Co. con- 
veyed all its title and interest in such lands, and acon- 
veyance by the receiver and R. was made to the A. F. 
Co, incompliance with the decree. Held, that such 
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evidence was properly excluded, as it showed nothing 
more than an equitable interest in the F. D. Co., which 
was not subject to sale under execution, and hence did 
not tend to show that the sherifl’s deed to plaintiff 
conveyed any interest. Second Division, Dec. 1, 1891. 
Bates v. Lidgerwood Manuf. Co. Opinion by Bradley, 
J. 4N. Y. Supp. 524, affirmed. 


EJECTMENT—JUDGM ENT—PLEADING—TITLE TO SUP- 
PorT.—(1) Where land sued for is in the possession of 
defendant's tenant, who is nota party to the action, 
and defendant does not plead the non-joinder, plaintiff 
is entitled to trial on the question of title, though un- 
der Code of Civil Procedure, section 1502, which re- 
quires the occupant of the property to be made de- 
fendant where the complaint demands immediate pos- 





session, he could not in such case recover judgment 
for possession of the land. (2) Under the Code of Civil 
Procedure, sections 1496, 1497, a plaintiff whose com- 
plaint demands damages for withholding possession | 
may recover such damages measured bythe annual | 
rental of the land from the commencement of the ac- | 
tion to the time of trial, though such damages are not | 
alleged in the complaint as a separate cause of action. 
Larned v. Hudson, 57 N. Y. 151, distinguished. (3) In | 
ejectment brought by one who claimed title undera 
devise, it was admitted that plaintiffs devisor ap- 
peared by the records to have received a deed of the 
land, and that the records should show title in his 
grantor at the time of such conveyance, and produc- 
tion of the record was waived. Held, that plaintiff 
could recover without proof that actual possession of 
the land had been taken, since the record title appear- 
ing to have been derived from the original owner was 
accompanied by constructive possession. Dec. 1, 1891. 
Clason v. Baldwin. Opinion by Gray, J. 13 N. Y. 
Supp. 681, reversed in part. 


EMINENT DOMAIN—WATER COMPANIES—REVIEW ON 
APPEAL.—(1) Laws of 1873, chapter 737, as amended by 
Laws of 1876, chapter 415, authorizes water works com- 
panies to enter on land for the purpose of making sur- 
veys and agreeing with the owners of the land as to 
the compensation to be paid for the property needed 
by the company, but requires them to file a map of the 
land to be taken before entering, taking or using any 
land for the purpose of the company. Held, that the 
statute authorizes such companies to acquire land be- 
fore filing a map, though they cannot enter on the land 
for the purpose of using it until a map has been filed; 
and where plaintiff, a water works company, had ac- 
quired the land and riparian rights necessary for its 
purpose from all the riparian owners except one, and 
was proceeding with due diligence and in good faith to 
acquire his riparian rights, though it had not yet filed 
any map, when the water commissioners of a city, 
with notice of what had been done, filed a map, and 
began proceedings tocondemn the riparian rights of 
such owner, plaintiff had a prior right to acquire such 
riparian rights. (2) The acquisition of land and ripa- 
rian rights by a water works company which has con- 
tracted with three villages to supply them with water, 
is for public use within the meaning of the law of emi- 
nent domain, though the company hasalso contracted 
to supply water to persons from whom it secured its 
water rights. (3) The fact that such company has not 
begun to furnish water to the public does not take 
away its public character, where it is shown that the 
failure to supply the public is caused by the incomplete 
condition of its water works, and that it is proceeding 
in good faith and with all due diligence to complete 
them. (4) A finding that riparian rights sought by a 
water company are necessary for its purposes wil! not 
be disturbed on appeal, where it appears that three 





villages are dependent on the company for their water 


supply. Second Division, Dec. 1, 1891. Pocantico 
Water Works Co. v. Bird. Opinion by Haight, J. 4 
N. Y. Supp. 317, modified. 


EsToPpPEL — IN PAIS — APPEAL — EVIDENCE. — (1) 
Where aperson in an action by his assignee testifies 
that he assigned the claim sued on to such assignee ab- 
solutely and in good faith, he cannot question the sale 
of the judgment obtained by such assignee, on the 
ground that he still had an interest in the claim. (2) 
Where the judgment of the trial court on conflicting 
evidence has been approved by the General Term, such 
judgment will be regarded as final by the Court of Ap- 
peals. Second Division, Dec. 22, 1891. Anthony v. 
Wise. Opinion by Haight, J. 4 N. Y. Supp. 129, af- 
firmed. 


EvV1IDENCE—DECLARATIONS—EXPRESSIONS OF PAIN. 


| —(1) Since the adoption of the statute which permits 


a party tobe a witness in his own behalf, the testi- 
mony of athird person that plaintiff, in an action for 
personal injuries, complained to one not a physician, a 
few hours after the injury, that she was then suffering 
pain in herhead and side, is inadmissible. Roche v. 
Railroad Co., 105 N. Y. 294, followed. (2) Where the 
issue in such a case was that plaintiff was not injured 
to the extent asserted by her, if at all, the error in the 
admission of such testimony could not be said to have 
been harmless. Second Division, Dec. 1, 1891. Ken- 
nedy v. Rochester City& B. R. Co. Opinion by Par. 
ker, J. 7 N. Y. Supp. 221, reversed. 


OFFER OF COMPROMISE.—(1) Plaintiff claimed 
under an assignment from L. for services ren- 
dered for defendants. Defendants claimed that pre- 
viously L. became indebted to defendants by the con- 
version of money. Plaintiff put in evidence, under ob- 
jection, a letter written by defendants to him abouta 
year afterthe action was commenced, stating that to 
save costs and stop further litigation they would send 
him $50 in full liquidation of his claim. Held, im- 
proper. Lawrence v. Hopkins, 13 Johns. 288: Marvin 
v. Richmond, 3 Den. 58; Draper vy. Hatfield, 124 Mass. 
53. (2) Where the referee admitted the letter in evi- 
dence, and then refused to strike it from the record, it 
cannot be said that its admission could not have af- 
fected the result. Second Division, Dec. 23, 1891. 
Smith v. Satterlee. Opinion by Parker, J. 

OPINION—DAMAGES-— ELEVATED RAILROADS. 
—In an action for the recovery of damages by 
reason of the maintenance and operation of an ele- 
vated railroad in front of plaintiff's premises, evidence 
of a witness us to what the rental value of the premises 
in question would have been several years after the 
railroad was built, if it had not been built, is inadmis- 
sible, because wholly speculative. Roberts v. Railroad 
Co., 28 N. E. Rep. 486, followed. Second Division, Dec. 
1, 1891. Kernochan v. New York El. R. Co. Opinion 
by Potter, J. 13 N. Y. Supp. 624, reversed. 


OPINION — HORSE RAILROADS— TRIAL — IN- 
STRUCTIONS.— (1) In an action for personal injuries, 
caused by the collision of a truck with a street car, it 
is not reversible error to allow a witness, who has had 
large experience with trucks, to state within what dis- 
tance atruck such as that causing the accident could 
have been stopped. (2) A street car has no superior 
right of way as against a vehicle going along a street 
which crosses the street-car track. (3) Where a judge 
has fully instructed the jury on the law of the case, and 
counsel have offered several requests, and have stated 
that these are all the charges they wish, the judge may 
in his discretion refuse to receive any more requests to 
charge. Chapman v. McCormick, 86 N. Y. 479, dis- 
tinguished. Dec. 1, 1891. O’ Neill v. Dry-dock, E. B. & 
B. R. Co. Opinion by Earl, J. 15 N. Y. Supp. 84, af- 
firmed 
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EXECUTORS—POWERS — TRUSTS — MORTGAGE FORE- 
CLOSURE—PARTIES.— (1) A testator devised all bis es- 
tate to two persons “‘ upon the uses and trusts follow- 
ing, viz.: At the time of my death, should my daugh- 
ters, or either of them, be unmarried, | give and 
bequeath to such of them as may be unmarried the 
sum of $5,000.” The will also contained other be- 
quests, and a residuary bequest to testator’s wife. The 
two persons aforesaid were made executors of the will, 
which also contained this clause: ‘‘I give to my said 
trustees, executor and executrix full power and au- 
thority to sell any or all of my real estate at public or 
private sale, and invest the proceeds thereof, or to let 
or sell the same, as they may deem best.”” Held, that 
under 3 Revised Statutes (8th ed.), page 2438, which 
provides that a devise of land to executors or trustees 
to be sold, where the trustees are not also empowered 
to receive the rents and profits, shall vest no estate in 
the trustees, the provisions of the will did not create 
a valid express trust. (2) Where one of said executors 
failed to qualify he was not a necessary party to asuit 
to foreclose a mortgage given by the testator, since the 
will gave him no estate in the land. Second Division, 
Dec. 8, 1891. Steinhardt v. Cunningham. Opinion by 
Parker, J. 8N. Y. Supp. 627, affirmed. 


INJUNCTION — BUILDING RESTRICTIONS — VALIDITY 
OF CONTRACT.—(L) G. procured a contract for the pur- 
chase of alot in the city of Brooklyn, situated ina 
neighborhood which was occupied by the residences of 
people of wealth and social standing, and which had 
never been invaded by flats or tenement-houses. 
Upon his announcing his intention to build a seven- 
story flat in the rear of plaintiff's residence, plaintiff 
bought his contract, under an agreement that be 
would not ‘construct or erect any flats in plaintiff's 
immediate neighborhood.’’ G. thereupon proceeded 
to build a flat on alot opposite the other one, but be- 
fore its completion sold the lot to his wife, who had 
knowledge of the contract with plaintiff, for about 
one-third its cost, and continued the erection of the 
flat as heragent. Held, that its erection should be en- 
joined, since the wife bought the land subject to 
plaintiff's equities, which attached as soon as he ac- 
quired title to the same. Match Co. v. Roeber, 106 N. 
Y. 474. (2) The agreement was uot uncertain or in- 
definite, as the phrase in the “immediate neighbor- 
hood” clearly included the location of the present pro- 
posed structure. (3) Nor was said contract against 
public policy as being in restraint of trade. (4) It was 
immaterial that the contract was by parol and a per- 
sonal one. Whitney v. Railway Co., 11 Gray, 363; 
Hodge v. Sloan, 107 N. Y. 250; Parker v. Nightingale, 
6 Allen, 344. Dec. 1, 1891. Lewis v. Gollner. Opinion 
by Finch, J. 14.N. Y. Supp. 362, reversed. 


INSURANCE—MARINE—ACTION BY VENDEE OF VES- 
SEL.—Defendant issued its policy to plaintiff, by which 
it contracted that, in case the steamship Samana was 
lost at sea, it would pay to the Steamship Samana 
Company, “‘on account of whom it might concern,’’ 
the sum of $5,000. A further clause provided that 
“any change of interest in the vessel hereby insured 
shall not affect the validity of this policy.’’ The steam- 
ship was sold to the Banana Steamship Company, and 
lost at sea during the life of the policy. The Samana 
Company and the plaintiff were practically one and the 
same, and to the latter the Banana Company trans- 
ferred the policy of insurance inuring to it as vendee, 
as security for a balance of purchase-money unpaid, 
the Samana (‘ompany also transferring its rights pro 
forma to plaintiff. Held, that the provisions of the 
policy extended to the vendee under the clause provid- 
ing for the change of interest, and that the plaintiff, as 
assignee of the vendee, was entitled to maintain suit 





in his own name by virtue of the promise to pay the 
loss “to whom it might concern.’’ Dec. 1, 1891. Dun- 
can v. China Mut. Jns. Co. Opinion by O’Brien, J. 
14 N. Y. Supp. 301, affirmed. 


INSURANCE—MARINE—CONDITIONS OF POLICY—IN- 
SURABLE INTEREST —SUBROGATION—J UDGMENT—EVI- 
DENCE—COsTS.—(1) The clause in a curgo policy insur- 
ing advances, that ‘‘ it is understood that freight and 
advances insured under this policy are subject to the 
terms and conditions of freight policy attached 
hereto,’’ means that to the terms and conditions of 
the cargo policy are added such of the terms and con- 
ditions of the freight policy as are pertinent. (2) A 
provision in such policy avoiding the insurance in case 
of any act of the insnred whereby the insured’s right 
of action against any person, which would inure tothe 
insured on his payment of loss, is released, is violated 
where the insurer, after being requested by the owner 
to insure their advances so that in case of loss they 
would not call on the owner for reimbursement, reply 
that they have ‘“‘covered the amount by insurance,”’ 
since they thereby became estopped from asserting 
any claim against the owner in case of Joss. (3) Under 
a policy insuring advances, recovery cannot be had for 
commission for procuring a charter for the vessel, since 
the claim for such commission does not constitute a 
lien on the vessel, and is therefore not insurable. (4) 
Where on payment of loss under a policy insuring ad- 
vances, the insured assign to the insurer their claim 
against the vessel and its owner for advances and 
commissions, such assignment passes to the insurer 
the insured’'s claim for commission for procuring a 
charter for the vessel, even though the claim for ad- 
vances does not pass because it has been previously re - 
leased. (5) Where the insurer, after receiving such as- 
signment, brings suit against the owner of the vessel, 
and is defeated, the record of such suit is admissible 
in evidence in a subsequent suit brought by the insurer 
against the insured to recover the amount puid in set- 
tlement of the loss. First Nat. Bank v. Fourth Nat. 
Bank, 89 N. Y. 412. (6) In such subsequent suit the 
insurer is entitled to recover from the insured the costs 
of his unsuccessful action against the owner. Dec. 1, 
1891. Phanix Ins. Co. v. Parsons. Opinion by Gray, 
J. 13N. Y. Supp. 615, modified. 


MARRIAGE—DIVORCE—ABANDONMENT—DECREE OF 
FOREIGN COURT.—(1) Where the testimony in an ac- 
tion by the wife for a divorce on the ground of deser- 
tion shows that the parties had been living apart for 
two years prior to the action solely because defendant 
had refused to let plaintiff live with him, unless she 
ceased all intercourse with her mother, no desertion 
by plaintiff is shown of which defendant can avail 
himself as a defense. (2) Where defendant in such 
case had removed to Minnesota, and there instituted 
proceedings for divorce, and the summons and com- 
plaint therein were personally delivered to plaintiff, 
but she did not appear at the trial, the decree of the 
Minnesota court did not affect the status of the plain- 
tiffin the State of New York. It isalso claimed that 
the rule heretofore prevailing in this State with refer- 
ence to judgments of divorce rendered in other States 
against residents of this State, where there was no 
personal service of process within the State rendering 
the decree, and no personal appearance by the defend- 
ant in the action, bas been changed by recent decisions 
of the Supreme Court of the United States. In sup- 
port of this claim we are referred by the appellant to 
Maynard v. Hill, 125 U. S. 190, and Cheely v. Clayton, 
110 id. 701. The latter case turned upon the construc- 
tion of the statutes of the Territory of Colorado relat- 
ing to the service of asummons upon a non-resident, 
and following the decision of the highest court of the 
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Territory, the Supreme Court held the service in the 
case before it defective, and the decree void. May- 
nard v. Hill was an action in equity to charge the de- 
fendants as trustees of certain lands in Washington 
Territory, and to compel a conveyance thereof to the 
plaintiffs. The case involved the legality of a legisla- 
tive divorce granted by the Legislature of the Terri- 
tory of Oregon, but the consideration of this question 
was by the facts of the case confined wholly to the Ter- 
ritory within which the decree was granted. Neither 
case questioned the rule prevailing in this State, and 
the decree in Maynard vy. Hill goes no further than 
that a divorce granted without service upon or per- 
sonal appearance of the defendant establishes the 
status of the parties to it within the State in which it 
is rendered. It does not overrule the decisions of this 
State, butisin harmony with them, as it has never 
been denied by our courts that a State may adjudge 
the status of itscitizens toward a non-resident, and 
that, so long as the operation of the judgment is kept 
within its own confines, other States must acquiesce. 
People v. Baker, 76 N. Y. 78-84. This subject had very 
full and careful consideration in the case cited, which 
was an extreme one, and untilit is squarely overruled 
by a court of ultimate authority, must and will be re- 
garded as settling the law in this State. O’Deavy. 
O'Dea, 101 N. Y. 23; Jones v. Jones, 108 id. 415-423; 
De Meli v. De Meli, 120 id. 485-495. Second Division, 
Dec. 1, 1891. Williams v. Williams. Opinion by 
Brown, J. 6N. Y.Supp. 645, affirmed. 


MECHANICS’ LIEN—ENFORCEMENT—EVIDENCE.— (1) 
At the trial of an action to foreclose a mechanic’s lien, 
plaintiff's counsel, in offering proof of the notice of 
lien, stated that it was filed on a certain day. No 
proof of said date of filing was given, but the notice 
claimed interest from a previous date, and was itself 
dated the day before the date of filing stated, anda 
copy was served on the owner the next day thereafter. 
Held, that in the absence of any specific objection for 
want of proof of the date, the referee was justified in 
finding the notice to have been filed on the day stated 
by counsel. (2) A certified copy of a notice of me- 
chanic’s lien offered in evidence was objected to as 
“not properly certified.’’ Held, that such general ob- 
jection did not reach a mere informality in certifica- 
tion, where proper proof might have been furnished 
had the defect been specified. (3) Ina notice claiming 
a mechanic’s lien for work under a contract, and for 
extru work, the lienor, after particularly describing 
the work under the contract, stated that he “ per- 
formed certain extra work in and about the building 
and premises aforesaid, and furnished certain materi- 
als therefor, of the reasonable value,” etc. Held, that 
this sufficiently specified the nature of the extra work 
as required by the Lien Law. Laws 1885, chap. 342, § 4. 
(4) Where the owner of premises, who has contracted 
for work thereon, fails to pay for the work as agreed, 
the contractor may abandon the work and may en- 
force a mechanic's lien for a quantum merwit for the 
work done. Oct. 27, 1891. Hunter v. Walter. 12 N. 
Y. Supp. 60, affirmed, without opinion. Andrews, 
Finch and Gray, JJ., dissenting. 


MUNICIPAL CORPORATIONS — ORDINANCFS— STREET 
OBSTRUCTIONS — AWNINGS — INJUNCTION.—(1) Under 
the New York Consolidation Act (Laws 1882, chap. 
410), section 86, which authorizes the common council 
to make ordinances, not inconsistent with law, to pre- 
vent encroachments on and obstructions to the city 
streets, and to regulate the use of streets and side- 
walks for signs, awnings and other purposes, the coun- 
cil may by ordinance authorize the erection and main- 
tenance of awnings overthesidewalks. (2) An ordi- 
nance which provides that awnings of tin or other 





light metal may be erected across the sidewalks of the 
city, to be supported on iron posts not more than six 
inches in diameter, placed just inside the curbstone, is 
sufficient to authorize the construction of a permanent 
iron structure one hundred feet long and nineteen 
feet wide, covering the entire sidewalk and extending 
over the curbstone about a foot, the roof of which is 
made of light, corrugated iron, and is supported by iron 
columns three and one-half inches in diameter, placed 
twelve feet apart just inside the curbstone and im- 
bedded inthe ground. (3) The maintenance of a 
structure which obstructs a city street will not be en- 
joined by the courts when such structure has been 
erected by virtue of authority lawfully given by the 
city council. Dee. 1, 1891. Hoey v. Gilroy. Opinion 
by O’Brien, J. 14.N. Y. Supp. 159, reversed. Peck- 
ham, J., dissenting. 


MUNICIPALCORPORATIONS—POWER OF TAXATION. — 
Laws of 1889, chapter 475, section 19, amending Laws of 
1885, chapter 20, section 106, declares that the aggregate 
of the annual city tax of Syracuse shall not exceed a 
stated sum, ‘‘ provided however ’”’ that in the levy for 
the year 1889 ‘‘there may be included * * * for 
payment in whole or in part of the cost of opening and 
improving C. avenue, a sum of $5,000,’ and that 
** there shall be included the further sum of $10,000 for 
theimprovement of B. park.’’ Held, that the provi- 
sion as to C. avenue was permissive merely, and not 
mandatory. Oct. 6, 1891. People, ex rel. Comstock, v. 
Mayor, etc., of Syracuse. 12 N. Y. Supp. 890, affirmed, 
without opinion. 


NEGLIGENCE—DANGEROUS PREMISES—LIABILITY OF 
LANDLORD FOR INJURY TO TENANT.-—-(1) The owner of 
a tenement-house is liable for injuries to an occupant 
thereof, caused by the falling of a ceiling in a hallway 
on the first floor, used in common by the tenants on 
the floors above, and which was the only means of ac- 
cess to their apartments, provided that he knew of the 
defect that caused the fall. Donohue v. Kendall, 5 
N. Y. Super. 386; 98 N. Y. 635; Palmer v. Dearing, 93 
id. 7; Looney v. McLean, 129 Mass. 33; Lindsey v. 
Leighton, 150 id. 585; Pell v. Reinhart, 127 N. Y. 381. 
(2) Where in such a case the attention of a person who 
collected the rents of the building and attended to re- 
pairs was called to the defect in the ceiling, the owner 
was sufficiently charged with notice of it. (3) In such 
case contributory negligence cannot be imputed to a 
tenant who passes under the ceiling knowing that it 
is in a dangerous condition. Palmer v. Dearing, 93 
N. Y. 11; Weed v. Village of Ballston Spa, 76 id. 329; 
Bassett v. Fish, 75 id. 303, 307. (4) In an action for 
loss of services resulting from injuries to a minor 
child accustomed to performing housework, prospect- 
ive damages may be awarded where the evidence jus- 
tifies the conclusion that the loss of services will be 
continuous. Drew v. Railroad Co., 26 N. Y. 49; Cum. 
ing v. Railroad Co., 109 id. 95. Second Division, Dec. 
1, 1891. Dollard v. Roberts. Opinion by Bradley, J. 
8 N. Y. Supp. 432, affirmed. 


PARTNERSHIP—RIGHTS OF PARTNER—PLEADING— 
VARIANCE— REFERENCE.—(1) A letter written by S. to 
P., stating the terms of a proposed agreement between 
M.,S. and P. for the manufacture, shipment and sale 
of certain goods as a joint enterprise, profits to be 
divided between the three, was accepted by P., and in 
pursuance of the agreement the goods were shipped to 
and partly sold by him. M. assigned his interest in the 
contract to S. Held, that 8. was entitled, as against 
P.’s individual creditors, to two-thirds of the proceeds 
of the goods sold, and of the goods still in P.’s hands. 
Bank v. Peters, 123 N. Y. 272: Knatchbull v. Hallett, 
18 Ch. Div. 723; Van Alen v. Bank, 52 N. Y. 4; Sad- 
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ler’s Appeal, 87 Penn. St. 158. (2) The answer of S. set 
forth his claim of an interest in the goods specifically, 
but averred that P. acted ‘as selling agent.’’ Held, 
that S. was not thereby precluded from recovering his 
share of the proceeds as upon a partnership transac- 
tion, especially as no objection on the ground of va- 
riance was made at the trial. (3) Under Code of Civil 
Procedure, section 1013, which authorizes courts to or- 
der a reference “to report the referee’s findings upon 
oue or more specific questions of fact involved in the 
issue,”’ a court may, after rendering an interlocutory 
judgment establishing plaintiff's lien on a fund in the 
hands of a receiver, order a reference to determine the 
respective rights of defendants to the residue of the 
fund. Dec. 1, 1891. Drexel v. Peuse; St. Arnaut v. 
Mechanics’ Nat. Bank. Opinion by O’Brien, J. 13 
N. Y. Supp. 774, affirmed. 


PATENTS—LICENSE—ASSIGNMENT — JURISDICTION — 
TRADE-MARK.—(1) An action to determine whether 
a license to make and sell a patented article ‘has been 
given is cognizable by the State courts, since it does 
not arise “‘under the patent laws of the United States.”’ 
Hartell v. Tilghman, 99 U. 8S. 547; Albright v. Teas, 
106 id. 613; Manufacturing Co. v. Hyatt, 125 id. 46; 
Ingalls v. Tice, 14 Fed. Rep. 352; Trading Co. v. Glaen- 
zer, 30 id. 887; Merserole v. Paper Collar Co., 6 Blatchf. 
356; Hyatt v. Ingalls, 124 N. Y. 93; Middlebrook v. 
Broadbent, 47 id. 443; Store Service Co. v. Clark, 100 
id. 365; Marston v. Swett, 82 id. 526; Plow Works v. 
Starling, 127 U. 8. 376; Manufacturing Co. v. Reinoehl, 
102 N. Y. 167; Smith v. Machinery Co., 19 Fed. Rep. 
825. (2) An assignment of a patent subject to a pre- 
vious exclusive license to make and sell the patented 
article gives the assignee no right to make or sell the 
patented article during the existence of the license. 
(3) The use of the word ‘‘ideal,”’ as applied to foun- 
tain pens, constitutes a valid trade-mark. Thus we 
have a case where, in the language of this court in Sel- 
chow v. Baker, 93 N. Y. 59, 69, ‘“‘a manufacturer has 
invented a new name, consisting * * * of a word 
* * * in common use, which he has applied for the 
first time to bis own manufacture, or to an article 
manufactured for him, to distinguish it from those 
manufactured and sold by others; and the name thus 
adopted is not generic or descriptive of the article, its 
qualities, ingredients orcharacteristics, but is arbitrary 
or fanciful, and is not used merely to denote grade or 
quality.” While the word ‘fountain,’ as applied to 
pens of a certain kind, is a common appellative, the 
word *ideal,”’ as applied to fountain pens, is non- 
descriptive, arbitrary and fanciful, and has no natural 
or necessary application toa pen. Tt serves to indi- 
cate that the article sold by Waterman was of his own 
manufacture. The right to so use it was in the nature 
of property, and had become valuable. The use of it 
by the defendants tended to deceive purchasers by 
inducing them to believe that the pens sold by 
them were made by one who had established the repu- 
tation of his wares by the superiority of his workman- 
shipand the excellence of his materials. The result, 
being injurious to the public as well as to the plain- 
tiffs, authorized a court of equity to interpose its pre- 
ventative remedy for the protection of both the pri- 
vate right and the public interest by restraining the 
defendants from passing off wares of their own manu- 
facture as those made by another. The ground of 
interference by the court is the false representation by 
the defendants through their acts in stamping the pens 
made by them with a word that has obtained currency 
as indicating pens made by Waterman. Even if in 
80 doing they did not intend to defraud, as the neces- 
sary tendency of their acts was to deceive the public, 
the court was authorized to interfere. Newman v. 
Alvord, 51 N. Y. 189; Canal Co. v. Clark, 13 Wall. 311; 





Manufacturing Co. v. Wilson, 24 Wkly. Rep. 1023; 
Sykes v. Sykes, 3 Barn. & C. 541; Millington v. Fox, 3 
Mylne & C. 388; Celluloid Manuf. Co. v. Cellonite 
Manuf. Co., 82 Fed. Rep. 94; Manufacturing Co. v. 
Larsen, 8 Biss. 151. (4) The use of a name to indicate 
a patented article does not prevent the patentee from 
asserting that such name is a trade mark. Second Di- 
vision, Dec. 8, 1891. Watermanv. Shipman. Opinion 
by Vann, J. 8 N.Y. Supp. 814, reversed. 


RAILROAD—STREET—ENTERING MOVING CAR.—Plain- 
tiff, in an action against a horse railway company, tes- 
tified that on the approach of one of defendant’s cars 
he signalled it to stop; that the speed of the car was 
slackened; that as it passed he seized the hand-rail on 
the rear platform, and planted his foot on the step; 
that the brake was relaxed, and the car started with a 
sudden jerk, throwing his feet from under him, and 
dragging him some distance, injuring him severely. 
Held, that the question as to negligence on the part of 
defendant and contributory negligence on the part of 
the plaintiff was for the jury. Eppendorf v. Railroad 
Co., 69 N. Y.195; Black v. Railroad Co., 108 id. 640; 
Nichols v. Railroad Co., 38 id. 131; Keating v. Rail- 
road Co., 49 id. 673; Hayes v. Railroad Co., 97 id. 259, 
distinguished. Second Division, Dec. 1, 1891. Morri- 
son v. Broudway & S. A. R. Co. Opinion by Bradley, 
J. 8&N. Y. Supp. 436, affirmed. 


RES ADJUDICATA — FORECLOSURE — PARTIES — AD- 
VERSE POSSESSION—EVIDENCE.—(1) An equity of re- 
demption owned by an assignee in bankruptcy, as such, 
is not barred by a foreclosure in which he is madea 
party, and is served and appears in his individual name 
only, and in which his official character is in no wise 
mentioned. 112 N. Y.93, approved. (2) In 1835 P. 
conveyed certain premises to S., receiving a mortgage 
for the purchase-money. 8. conveyed to W., who in 
1843 was declared a bankrupt. In 1845 P. commenced 
suit to foreclose the mortgage, without making W. or 
his assignee a party. The premises were sold undera 
decree of foreclosure, and purchased by P. who re- 
ceived a deed in 1846. Plaintiffs’ testator purchased 
the premises at judicial sale in an action of partition 
between P.’s heirs, in 1858, and received a deed in 1859. 
At thistime Z. was in possession of the premises, and 
plaintiffs’ testator agreed that he might hold them 
without payment of rent, which he did until 1865. He 
then transferred his occupation of the premises and all 
the rights he had therein to B., who remained in pos- 
session until 1873, when he died. After his death B.’s 
widow remarried, and continued until 1884 to occupy 
the premises, ‘‘the same as her [first] husband had 
done.”’ In 1873 defendants received a deed for the 
premises from a purchaser of the equity of redemption 
owned by W.’s assignee. In 1875 they built a fence 
around the premises, but it did not appear that the 
occupation of the tenants was in any way interfered 
with, or that plaintiffs’ testator was ‘even aware that 
the fence had been built. Defendants did not obtain 
possession ,until 1884. Held, that plaintiffs’ testator 
had been in possession for more than twenty years 
from 1859, claiming adversely, and that such possession 
was not interrupted by the building of the fence, or by 
the fact that Z., while tenant at will, had demised his 
holding to B., in the absence of any showing that 
plaintiffs’ testator had chosen to regard it as a dis- 
seizin. Dec. 1, 1891. Landon v. Townshend. Opin- 
ion by Peckham, J. 14 N. Y. Supp. 522, affirmed. 


SALE—GOOD-WILL—CONVEY ANCE—PAROL EVIDENCE. 
—(1) On a sale by defendant to plaintiff of a bakery 
business at S., a written contract and bill of sale were 
executed, which described the property sold as ‘‘ the 
leases and business carried on by said [defendant] as a 
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bakery business ”’ in S. [t did not in terms convey the 
good-will of defendant, nor contain any express agree- 
ment that defendant would not again engage iv such 
business at S. Held, that plaintiff could not, on parol 
evidence of an agreement by defendant, during the 
negotiations, not to carry on the business of a baker at 
S., recover damages from him for breach of such al- 
leged agreement. (2) Plaintiff could not recover from 
defendant for carrying on such business at S., asa 
breach of defendant’s agreement in the bill of sale “ to 
warrant and defend the sale of the said property and 
interest as herein stated.’”* Oct. 6, 1891. Costello v. 
Eddy. 12N. Y. Supp. 236, affirmed, without opinion. 


TAXATION—ASSESSMENT—SETTING ASIDE TAX-TITLE 
—APPEAL.—(1) Under Revised Statutes, page 489, sec- 
tion 5, which provides that every person shall be as- 
sessed in the town or ward where he resides, an assess- 
ment of personal property against a person in a ward 
in which he does not live is invalid, though he used to 
live in said ward, and still lives in another ward of the 
same city, where his property would be assessable by 
the same assessors. (2) Where defendant, inan action 
to set aside a tax sale, asserts the validity of the sale, 
he cannot claim on appeal the plaintiff is not entitled 
to equitable relief because the tax-sale proceedings 
have not progressed far enough to be entitled to a pre- 
sumption of regularity, and therefore to constitute 
a cloud on the plaintiff's title. Dec. 8, 1891. Wilcox 
v. Cityof Rochester. Opinion by Andrews, J. 7 N.Y. 
Supp. 187, affirmed. 


TRUSTEES—LIABILITIES TO THIRD PERSONS.—(1) The 
trustees of an estate, though they continue the busi- 
ness, involving additional liabilities, do not sustain 
the copartnership relation, and a retiring trustee is 
not liable for purchases in the course of the business, 
made after his retirement, by the other trustees, 
though the purchases be from one with whom the firm 
had previously dealt, and who had no notice of the 
discharge of the trustee. (2) Where one has been 
dealing with a firm managed by three trustees, whose 
names are printed on the letter-heads of the firm, he 
having received letters written thereon, and subse- 
quently he receives, during several years, some twenty 
letters from the same firm, written on letter-heads con- 
taining the name of only one trustee, the change in the 
letter-head is notice sufficient to put him on inquiry 
as to change in the management of the business of the 
firm. Oct. 30,1891. Noyes v. Turnbull. 7 N. Y. Supp. 
114, affirmed, witbout opinion. 


TRUSTS—MORTGAGE OF TRUST ESTATE.—(1) A will, 
besides a bequest to testator’s widow, stated to be in 
lieu of dower, gave her the use of his house and house- 
hold furniture during her life, and provided for an an- 
nuity toher. Held, that no trust was created in the 
real estate, on which an order could be made directing 
a mortgage thereof, under Laws of 1836, chapter 257, 
giving power to the Supreme Court to authorize a 
trustee to mortgage or sell real estate. (2) Laws of 
1886, chapter 257, giving the Supreme Court power to 
authorize a trustee to mortgage or sell real estate when 
it appears ‘‘ that it is for the best interest of said estate 
so to do, and that it is necessary and for the benefit of 
the estate to raise by mortgage thereon, or by a sale 
thereof, funds for the purpose of preserving or improv- 
ing such estate,’’ does not authorize a mortgage forthe 
purpose of paying an annuity given by the will by 
which the real estate was devised, even if the aunuity 
is, under the will, a charge on such real estate, nor for 
the purpose of paying taxes or assessments which are 
not liens on the property when the proceedings are 
begun. Oct. 20,1891. ‘nu re Clarke. 14 N. Y. Supp. 
43, affirmed, without opinion. 





ABSTRACT OF VARIOUS RECENT DE- 
CISIONS. 

TELEPHONE COMPANIES—DUTY TO FURNISH SER- 
vice.—The respondent, a telephone company, main- 
taining the only telephone exchange in a city which 
was connected with telephones in the places of busi- 
ness and residences of its subscribers, refused on de- 
mand to furnish telephone instruments to relator, « 
telegraph company, which was operating a telegraph 
line within the same territory, as part of a large sys- 
tem, except on condition that the instruments should 
not be used as an adjunct to the receiving and trans- 
mitting of telegraphle messages, although respondent 
had furnished such telephonic facilities to another tel- 
egraph company, a competitor with relator in the same 
city, without such condition. Held, that respondent 
was 2 common carrier, offering to the public the use 
of its telephonic system for the rapid conveyance of 
oral messages, and as such was subject to the duty of 
serving all persons alike, impartially and without un- 
reasonable discrimination, and that the right to equal 
facilities for the use of such public system extended to 
telegraph companies as well as to individuals. In 
Hockett v. State, 105 Ind. 250, the Supreme Court of 
Indiana upheld a statute of that State limiting the 
rent to be charged for the use of atelephone to a sum 
not exceeding $3 per month. The court decided that 
a telephone company was a common carrier, in the 
same sense asa telegraph company, its instruments 
and appliances being devoted to a public use, so that 
the Legislature of a State could prescribe the maxi- 
mum charges for its services. This case was approved 
and followed bythe same court in Telephone Co. v. 
Bradbury, 106 Ind. 1,in which the same questions 
were discussed by able and distinguished counsel, and 
fully considered by the court. See also State v. Tele- 
phone Co., 17 Neb. 126, and Telephone Co. v. Falley, 
118 Ind. 194. The authorities last cited had reference 
to the right of individuals to the use of the telephone 
as a public system, which was open to all persons, but 
the courts of this country, with perhaps a single ex- 
ception, have extended the same right to telegraph 
companies, in every case in which the defenses now 
set up by the respondent were made and overruled. 
In State v. Bell Tel. Co., 23 Fed. Rep. 539 (1885), in the 
United States Circuit Court for the Eastern District 
of Missouri, the question was ‘“‘whetber the court 
could compel the defendant, managing the telephonic 
business in the city of St. Louis, to establish commu- 
nication with any other individual or company than 
that permitted by its license from the patentee,’’ and 
Circuit Judge Brewer, in answering the question, 
said: ‘A telephone system is simply a system for the 
transmission of intelligence and news. It is perhaps 
in a limited sense, and yet in a strict sense, a common 
carrier. * * * The moment it establishes a tele- 
phonic system here it is bound to deal equally with 
all citizens in every department of business, and the 
moment it opened its telephonic system to one tele- 
graph company, that moment it put itself in a position 
where it was bound to open its system to any other 
telegraph company tendering equal pay for equal ser- 
vice.” In Bell Tel. Co. v. Com., 3 Atl. Rep. 825, the 
Supreme Court of Pennsylvania, adopting the able 
opinion of Judge Arnold in the court below, decided 
that the telephone company was a common carrier. A 
like decision was rendered in Chesapeake & Potomac 
Tel. Co. v. Baltimore & O. Tel. Co., 66 Md. 399, and in 
Commercial Union Tel. Co. v. New England Telephone 
& Telegraph Co. (Vt.), 17 Atl. Rep. 1071. Being acom- 
moa carrier, the telephone company has not the right 
to discriminate in granting licenses for the use of the 
telephone instruments. It has already been noticed 
that the Western Union Telegraph Company is not the 
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owner of any of the telephone patents, but only a li- 
censee. Whatever claims that company had in the 
patents were transferred by it to the National Bell 
‘Telephone Company under the contract of November 
10, which provided that thereafter the telegraph com- 
pany should have the exclusive use of the telephone 
for purposes of telegraphy. But the enforcement of 
this part of the contract would violate the rule, that 
when the use of a patented device is thrown open to 
the public, or to classes of the public, all are entitled 
to use it on the same terms as others in the same class, 
and therefore any contract or agreement which would 
effectually evade the rule must be declared void as be- 
ing against public policy, both at common law and by 
statute. The authorities referred to by the counsel 
for the respondent to support their theory, that a pat- 
entee can control the use of his patent, are specially 
applicable to patents and patented articles designed 
for private use. In the Vermont case, supra (17 Atl. 
Rep. 1071), the distinction between the law governing 
the private use of a patentand the law governing its 
public use is briefly but clearly stated, and it was there 
said: ‘‘ Patents are property and the right to sell or 
lease them is subject to the same restrictions as other 
property. The patentee cannot lease them for any use 
that contravenes principles of public policy. If he 
leases them for a public rather than an individual use, 
he thereby gives the use to the whole public. In this 
case the American Bell Telephone Company might 
have licensed its patent to the defendant so the latter 
alone could have used it, but when it went beyond 
this, and licensed the defendant to use it for the pub- 
lic, it in fact licensed it for all who desired its use and 
offered compliance with reasonable conditions.” That 
decision was rendered in 1889, and is the most recent 
one of the adjudications on the questions now under 
discussion which have been brought to our notice. The 
decisions of the courts in Pennsylvania, Maryland and 
Indiana were made with reference to the statutes of 
those States, which had been enacted for the regula- 
tion of telephone companies, limiting charges and pro- 


hibiting discriminations, but there is a concurrence of | 
| deceived, for the official records would show the true 


opinion in the conclusion that those companies are 
subject to the common-law rules which pertain to all 
common carriers. In Nebraska and Vermont, inthe 
absence of any general statutes on the subject, the 
courts have held the same doctrine. The respondent 
is a common carrier which has offered to the public the 
use of a telephonic system for the rapid conveyance of 
oral messages from one point to another; that one of 
the most important duties of a common carrier is that 
it shall serve all persons alike, impartially and without 
unreasonable discrimination, and that the performance 
of this duty cannot be avoided by a special contract 
made between the respondent or its licensor and one 
or more persons for the exclusive use of the system, 
such contract being void as against public policy, and 
that a patented device or devices, when employed for 
a public use, or by acommon carrier in the prosecution 
of its business, will be subjected to the rules and regu- 
lations which govern unpatented property under the 
same circumstances. U. 8. Cire. Ct., D. Del., July, 
1891. State, ex rel. Postal Telegraph Cuble Co., v. Dela- 
ware & A. Telegraph & Telephone Co. Opinion by 
Wales, J. 47 Fed. Rep. 633. 


——____——— 


CORRESPONDENCE. 


LIEN OF COLLECTORS’ Bonps. 


Editor of the Albany Law Journal: 

The decision of the Court of Appeals in the late case 
of Crisfield v. Murdock et al., reported in volume 127 
of the New York Reports at page 315, appears to have 





settled the law of this State with respect to the char- 
acter of the lien of collectors’ bonds. The cvurt held 
in that case that the lien of the bond of the collector, 
Murdock, and his sureties, Faulkner and Whiteman, 
when filed as required by the statute, and before the 
recording of a prior mortgage of the defendant Wads- 
worth (which mortgage was duly given for a valuable 
consideration by the surety Faulkner to the defendant 
Wadsworth, some months prior to the date of the fil- 
ing of the said collector's bond), was not superior to 
the lien of the said unrecorded mortgage of the de- 
fendant Wadsworth. The statute makes collectors’ 
bonds a lien upon the real estate of the collector, and 
his sureties were evidently intended solely for the pro- 
tection of the public moneys in the hands of the col- 
lector, but under the construction given to the statute 
in the above-mentioned case, it can readily be seen 
that the statute affords only partial protection. 

My suggestion is that the statute with reference to 
collectors’ bonds should be so amended as to require 
the execution of the bond to be duly acknowledged 
and the sureties to justify in the usual manner, and 
the bond when so executed and acknow!‘edged to be 
recorded and become alien in the nature of a mort- 
gage. 

Under the statute as it now exists collectors’ bonds 
are not within the Recording Act, and the liens of 
prior unrecorded mortgages are superior to them. If 
all the sureties upon the collector’s bond at the time 
the same was executed and filed had outstanding un- 
recorded mortgages, for the full value of their prop- 


| erty, as did the surety Faulkner in the case above 


mentioned, the lien of the collector’s bond under the 
statute as it now exists would be no protection to the 
public money. 

Again, if, as in the case above mentioned, one of the 
sureties had outstanding unrecorded mortgages 


| against his property, his co-surety is deceived thereby 


and ua manifest injustice is doneto him. If the lien of 
the collector’s bond is elevated to the dignity of a 
mortgage lien, brought within the Recording Act, a 
co-surety would have only himself to blame if he were 


condition of the real property of both the collector 
and his sureties. 

To my mind the present condition of the statute 
above referred to is worthy the consideration of our 
law-makers. N. 


_ 


NOTES. 

N Bonsack Machine Co. v. Woolrum, in the Virginia 
Court of Appeals, Fauntleroy, J., thus defined the 
phrase, ‘‘and this contract is, for value received, de- 
clared ended and settled ’’: ‘‘The contract itself is ab- 
rogated—‘ ended.’ What does ended mean? It means 
final, definitive, complete, conclusive. It imports what 
will be, when the Apocalyptic Angel, with one foot on 
the sea and the other upon the earth, shall lift his hand 
to heaven, and swear, by Him that liveth forever and 
ever, that there shall be ‘time no longer.’ It will not 
then be admissible to offer parol testimony to alter, 
vary and contradict the explicit terms of the awful 
declaration; and to prove, that non obstante the un- 
ambiguous words themselves, ‘Time (still) rolls his 
ceaseless course,’ for some of the provisions of man’s 

tenure upon earth.” 


In these days of agricultural depression it would be 
asubject for regret if the technicalities of the law stood 
in the way of the peasant utilizing his farm in the most 
profitable way where he is not tied down by express 
contract to any particular form of culture or rotation 
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of crops. In Meuwx y. Cobley, the tenant, holding a 
farm under an agricultural lease for the term of twen- 
ty-one years was engaged in the culture, under glass, 
of tomatoes, grapes and other garden produce. Under 
his lease he was bound to cultivate the farm in a good, 
proper and husbandlike manner, according to the best 
rules of husbandry practiced in the neighborhood, but 
without any other restriction as far as the’terms of the 
lease went. The farm was situate at Cheshunt and 
Enfield. Mr. Justice Kekewich held that the cultiva- 
tion of garden produce under glass, and the erection of 
the necessary houses, were not prohibited by the char- 
acter or terms of thelease. The only other point was 
whether these acts amounted to waste. The old com- 
mnon-law doctrine on this head is very technical, and it 
was argued that the conversion of arable land into 
market garden and glass-houses was a complete altera- 
tion of the demised premises, and fell within the defi- 
nition of *“‘waste.”” Possibly the argument is techni- 
cally right, though there may be a question whether 
the legislation as to tenants’ improvements contained 
in the Agricultural Holdings Acts has not modified 
the common law even where the improvement, being 
made without the landlord’s consent, is not the sub- 
ject of compensation. Mr. Justice Kekewich however 
did not think it necessary to go into this, as he was of 
opinion that, even if technically the tenant’s acts 
amounted to waste, it was of the class known as ** ame- 
liorating waste,” and caused no injury, but, on the 
contrary adistinct advantage to the inberitance, and 
in respect of which therefore no damage was incurred, 
and no injunction would be granted.—London Law 
Journal. 


_—_—______—. 


THE SIXTH LESSON. 

VoweELs.—The student's chief concern is to know 
when to write and when not to write the vowel 
sounds. He can however be supplied with no specific 
rule. He must exercise his own judgment in applying 
this rule, viz.: In reporting insert as many vowels as 
may be necessary to render the notes easily decipher- 
able when the transcript is afterward made. More 
vowels than these are superfluous, and ought not to 
be written. Just what however is meant by “ easily 
decipherable?”’ 

Some persons require the notes to be pretty fully vo- 
calized, or they find themselves at sea when the report 
is to be written again. There are some few writers 
who dispense with vowels almost entirely. They form 
their characters well, choose accurate outlines and 
bring to bear an exceptional judgment and memory, 
in writing out their reports afterward. Those who 
use vowels to quite an extent learn to depend on them, 
and the practice becomes necessary mainly through 
force of habit. 

Nothing short of experience and observation will 
teach the young reporter to what extent he ought to 
use vowels in order to render his notes intelligible to 
himself. ‘The difficulty he finds in reading certain 
outlines will cause him to vocalize them when next 
they occur. 

Gradually also he learns to drop vowels which he 
does not find helpful in transcribing. Stenographers 
in time acquire an intuitive faculty telling them as 
they write, no matter howswiftly, that this word or 
that requires a vowel, or else, in the peculiar connec- 
tion in which it occurs, its meaning will be doubtful 
afterward when the tracks of his flying pencil are be- 
ing translated into * English.’’ 

The signsin line 6 should be as light and small as 
possible. On and should are always written upwards. 
The vowels, although not commonly employed in re- 





porting, should be thoroughly learned. The student 
will be aided in recollecting both the character and 
order of the long vowels by committing to memory 
the following rhyme: 


In th-e g-ay c-a-r 
S-ee gr-ay cz-a-r 

In sm-a-ll g-o-ld b-oo-ts, 
‘T-a-ll d-oe sh-oo-ts. 


Suggestions. — Frequently review former lessons. 
Carry this paper in your pocket and devote spare mv- 
ments to study. Correspond with two or three other 
students, using characters as far as you are able. If 
requested the author will furnish addresses. It is well 
tv have a classmate with whom to practice two even- 
ings each week. Keep your diary in short-hand. 
Study a little every day, do not miss a single one. 

Exercises.—Saul fall tall laws tar czar doom Paul ball 
pause cause also moss walk hawk snow geese goose sly 
toss small jaw thaw. 

Sentences.—1. Do you know how to hoe peas? 2. He 
is going to show them how to peel a potato witha 
spade. 3. She likes to go to the lake and slide on the 
ice. 4. Wehavealoafof ryeand a bowl of ale for 
tea. 5. We also have a saucer of choice mea and an 
eel which we will boil. 6. They have no rice, but oat- 


| meal cake and a pail of spice beer. 





KEY TO PLATE 6. 

1 Balk talk chalk sought arm palm boomloom. 2 
Hoot gall shawl balm laws Ross yawl wasp. 3 Maul 
sauce gauze tomb far bar mar jar. 4 What will he do 
with tbat small jar of tar? 5 Paul will take it and pay 
for it right away. Word-signs. 6 Of two or but on 
should with were what would. Translate lines 7 to 15. 


PLATE 6. 
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CURRENT TOPICS. 


N the report of the fourteenth annual meeting of 
the Alabama State Bar Association, is given an 
account of a discussion on law reform, in which 
some voices from Lord Coleridge’s “‘ Yellowstone 
Park of Common-Law Pleadings ” were heard. Mr. 
A. E. Russell said: 


“As for one, [never have been in favor of the Code 
system; I don’t believein it. I believe the old com- 
mon-law system of pleading is the best system of logic 
and reasoning that has ever been invented by the wit 
or brain of man. I have had occasion to try a case or 
two in a State where the Code system prevails, and I 
don’t believe in uniting questions of law with questions 
ofequity I believe in separate jurisdictions in deal- 
ing with these matters, and I don’t think Alabama is 
far behind in her system of jurisprudence in this re- 
spect. Ibelieve in the common-law system. If you 
havea special defense, set it up by a special plea. It 
narrows the issues and excludes extraneous matter 
more thau any other system I have had occasion to ex- 
amine.” 


Mr. Stansel thought so too. He said: 


“Tn all questions about common-law pleadings, I am 
aware that there is alarge number of lawyers in the 
State who are in favor of abolishing the old common- 
law system altogether, departing from it and resorting 
to the Code system. Upon that I agree with my friend 
from Mobile (Mr. Russell), as to the perfection of the 
common-law system of pleading, and as said by Chitty 
in his great work on that subject, it comes nearer to 
human wisdom than any other book that has ever 
been written in law, unless it be the common law 
itself. The common law, Mr. Blackstone says, is per- 
fection, for common sense, and so it is stated by my 
friend from Mobile, and I agree with him entirely that 
we should adhere as nearly as practicable to the com- 
mon-law pleadings by sustaining them as near as you 
can with the Code staring you in the face. I approve 
of that system, and should deplore the day when we 
depart from it in Alabamaentirely. Let us retain it 
as much as possible, and as is adapted to our sur- 
roundings and circumstances at the present time.” 


Our old friend, Colonel Troy, while he does not 
agree ‘‘as to the great damage that might result 
from the Code system,” does ‘‘not agree either 
with those who think the advantages of it are so 
very great.” ‘‘ Don’t believe” is not a very weighty 
argument, and as for Blackstone, if he were alive 
to-day, he would probably be an advocate for codi- 
fication, just as Calvin would be for ‘ revision.” 
On the other side of the question is Mr. Hannis 
Taylor, the president of the association, a very ac- 
complished lawyer, who says in his address: 

“In the Constitution of Alabama—which is not es- 
pecially objectionable when compared with others 
made in later years—can be found many drawbacks 
upon reforms which could now be made by the Legis- 
lature, if it were not hampered by unnecessary and 
Vou. 45 — No. 5. 





unwise constitutional restrictions. Foremost among 
such drawbacks is that one which now prevents all 
efforts to reform our antiquated system of judicial 
procedure. Antiquated, I say, because the ancient 
law and equity procedure, which we borrowed from 
the mother country a century ago, has long ago been 
displaced, even in Westminster Hall, by a more mod- 
ern and simpler system based in the main upon the 
Code of New York. For a long time the best legal 
mindsin this State have waived] their prejudices in 
order to admit the necessity for a reorganization of 
our complicated system of courts, and of the no less 
complicated forms of procedure that prevail therein. 
The endless difficulties and delays which arise in this 
State out of questions of jurisdiction, owing to the 
separate existence of probate, chancery and common- 
law courts, coupled with the technical character of our 
law and equity procedure, has long disposed our best 
legal minds to agree upon the fact that we should have 
but one system of courts in which all rights can be 
speedily administered under a simple and uniform 
Code of Procedure. Such a reform has lately been 
pressed upon the attention of this association by Mr. 
Chief Justice Stone, who announces his willingness to 
Jay aside the mental habits of a long judicial line in or- 
der toaid in suchareform. At your last meeting my 
predecessor in office, the Hon. Thomas H. Watts, one 
of the great leaders of the Southern bar, and a rare 
ornament to his profession and tothe State, gave the 
weight of his judgment and experience in favor of 
such areform.”’ 

We infer from the report of the Committee on 
Jurisprudence and Law Reform, by Mr. Alex. T. 
London, the chairman, that he is in favor of the 
suggested reform, as he suggests the employment 
of certain practical means to effect it. Mr. W. R. 
Nelson read a shrewd, practical and suggestive pa- 
per on ‘‘Business Methods for Lawyers.’ In the 
report of the Committee on Legal Education and 
Admission to the Bar, by Mr. D. P. Bestor, chair- 
man, we find something to dissent from in the fol- 
lowing: 

“We do not agree with those who argue that long 
and arduous preparation and great legal knowledge are 
necessary for admission to the bar. Such prerequisites 
would exclude a good many men of decided talents yet 
without the means, and hence withont the ability to 
meet the expense of so longatraining. For a young 
man of fair talents, with application and industry, two 
years’ preparation would seem requisite for admission 
to the bar.”’ 

By ‘requisite’ Mr. Bestor apparently means 
‘*sufficient.”. We do not agree to this, although 
we agree that ‘‘ great legal knowledge” is not es- 
sential, nor likely to be discovered in the new law- 
yer. But we do think that the apprenticeship to 
the study of the law should be as long as those re- 
quired for the learning of the art and mystery of 
the trade of a plumber. Three years’ novitiate is 
not too long, and is a mercy to the novice. 


Mr. Justice Bradley died full of years and hon- 
ors. The boy who started in life as a charcoal 
burner in Berne, in this county, and read Blackstone 
on the top of his coal cart on his way to this city, 
ended as one of the most learned lawyers in this 
country, present or past. His judicial career ot 










































































86 


THE ALBANY LAW JOURNAL. 























nearly twenty-two years has been remarkable for its 
splendor and usefulness. He had a rare faculty for 
mechanics and mathematics, and loved patent cases, 
and was perfectly happy to sit up all night and 
work out a series of intricate calculations for some 
tired brother who had no head for figures. He 
amused his leisure by inventing a calendar, which, 
if we remember right, went back to ‘‘the year one ” 
and forward to 2000. He was distinguished in 
maritime, insurance and constitutional cases. In 
short, there was no branch of the law in which this 
great judge did not distinguish himself. His in- 
dustry was never surpassed. He had probably the 
finest and largest private law library in the United 
States, completely lining the walls of the great ball- 
room of Senator Douglas’ old house,{and knew 
every book in it, as a shepherd knows his sheep, and 





could find it in the dark. He was familiar with the 
sources of our law. But he was by no means a mere 
case lawyer; on the contrary he was inclined and | 
loved to discuss points rather on principle than by | 
precedent. He worked hard to the last rather than 
retire years ago on the pension which he had so 
fully earned. His manners were pleasant and 
cheerful, and as it seemed to us, he had none of the 
customary despondency and pessimism of old men. 
In fact, he was not old except by the clock, and his 
bright dark eyes and alert air told of one who lived 
more in the present than in the past. It has been 
rather the fashion to underrate the talents of the 
Supreme Court bench in comparison with the times 
of Marshall and Taney, but the truth is that there 
never was so much talent and learning on it as dur- 
ing the last twenty years, und during that time the 
departed jurist has easily held his own among great 
brethren. In one point, it seems to us that he sur- 
passed them all — in literary style he was a model 
of judicial writing, and could make the driest case 
easy reading. 


Mr. Patteson and Mr. Pettit seem to be holding a 
very pretty quarrel in the Virginia Law Journal on 
common-law pleading and other ‘‘ back-numbers.” 
We believe we have editorially uttered one screed 
on each argument, and now it seems the combatants 
have dragged us intothe arena. Well, we do not ob- 
ject. We dearly love a scrimmage. Mr. Pettit’s pres- 
ent article in the V. LZ. J., is entitled, with exquisite 
but unconscious satire on common-law pleading, 
‘*Law Reform— Reply to Sur-rejoinder.” It is 
nothing but amusing to see Mr. Pettit upholding 
and salaaming to the hideous old idol of special 
pleading, thrown from its pedestal in Georgia, as 
Mr. Hill tells us, almost a century ago, hurled out 
of the temple of justice in this State forty years ago, 
and either dethroned or never enthroned in three- 
quarters of the States of the Union; even pitched 
out of window in the country of its ancient rule many 
years ago. Mr. Pettit ought to have heard Mr. 
Bigelow, in his address in this city last week, ex- 
pound the beauties of that system, under which it 
was held, in Coke’s own day, that a declaration in 





slander for calling a man ‘‘as arrant a thief as any 





in England” was bad because it did not allege that 
there was any thief in England. Mr. Pettit how- 
ever says we must not judge the science by its an- 
cient state but by its present improved condition, . 
Well, then, it is susceptible of improvement, and 
we simply propose to improve it still more. What 
is the use of citing to lawyers of this day the opin- 
ion of Mr. Justice Grier, in 20th Howard, hostile to 
Code pleading? And why should Mr. Pettit sneer 
at the Western States for having adopted the new 
system, and quote an Englishman’s assertion that 
‘*the oftener he went into the West, the better he 
understood how the wise men came from the East?” 
He should reflect that it was because they were wise 
that they left the East, and that they found the 
source of all modern virtue and enlightenment in 
the West. What is the use of trying to make us 
believe that Coke was ‘‘a devout Christian,” when 
we can point to his treatment of Raleigh? Coke 
was ‘‘the greatest expounder of the common law of 
England ” as it existed in his day, but that law has 
increased ten-fold since, and embraces a hundred 
subjects and provides for a hundred complications 
that did not then exist. Soa truce to this unreas- 
oning, slavish, grovelling adoration of ‘“‘the grand 
old worthies.” We dare say that Prof. Minor, of 
Virginia, knows more than six Cokes. Mr. Pettit is 
not quite fair to us in the two instanees in which he 
uses our name. Our observation that we are wiser 
than the ancients was made concerning lawyers, 
and not concerning philosophy, literature and the 
arts. It is true that many living lawyers are wiser 
than Coke, but we said nothing of others in com- 
parison with “ Bacon, Shakespeare, Wren, Raphael, 
Handel ”— although Handel, if not Wren, certainly 
has been surpassed by later men in the same fields, 
By saying that Mr. Throop spoiled Mr, Field’s 
Code of Procedure, we do not admit that ‘it was 
not permitted to stand long enough for its excel- 
lencies to be demonstrated.” Just the contrary was 
the fact. In thirty years of construction and 
amendment it had been made almost perfect, and 
that is the reason why the profession here were gen- 
erally so indignant that unwise legislation permitted 
any dabbling with it. To Mr. Pettit’s point that 
under the Code of Civil Procedure it takes about as 
long — three years — to dispose of a cause as it does 
in Virginia, several answers may be made: first, 
that the litigation of this State is larger than that 
of England, and of course infinitely larger than that 
of Virginia; second, the lawyers here are not satis- 
fied with the delay, even with all this enormous 
mass of business, while Mr. Pettit seems perfectly 
satisfied with the like delay in Virginia with only a 
small proportion of the business; third, the Code is 
not responsible for the delay; fourth, if there is so 
much delay now, it would be many times greater 
under the Virginia system. As to Mr. Pettit’s asser- 
tion that the profession or the people here “have all 
the time been restive under” the Code, we content 
ourselves by saying that he is mistaken. Even un- 
der the Code of Civil Procedure as it now is and 
has been for ten years, no lawyer, absolutely none, 
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not even Mr. Carter, would advocate a relapse to 
our old system or an adoption of the Virginia sys- 
tem. The simple fact is that the whole battle of 
procedure-codification was fought out in this State 
for the whole country, just as the late Civil war was 
mainly fought out on the soil of Virginia, and those 
States bore the brunt and expense of the fray. There 
is absolutely no room for debate about the expedi- 
ency of procedure-codification. The question has 
been settled by long experience in more than a 
score of States. As to general codification, it is 
only necessary to point to Georgia and California to 
refute Mr. Pettit’s fantastic and medieval notion 
that ‘‘it is strange that men of such vast experience 
and learning” as Mr. Field ‘‘can seriously believe 
such a consummation to be attainable.” That accom- 
plished legal scholar, Mr. Bigelow, declared in this 
city last week that our laws were becoming every 
day more uncertain and over-elaborate, aud falling 
into popular disrespect, and advised the abolition of 
all precedents! That is codification. Crystallize 
the precedents into a written and visible enactment 
so far as possible, and give us to construe but one 
book of laws instead of thousands. At all events, 
do something to get out of the slough of despond, 
and not be content, like Mr. Pettit, with underrat- 
ing the evil and admiring ‘‘ the grand old worthies.” 


NOTES OF CASES, 
[* McElvaine v. Brush, in the United States Su- 
preme Court, December 21, 1891, under the Code 
of Criminal Procedure of New York, sections 491, 
492, providing that a criminal under sentence of 
death shall be kept in solitary confinement in the 
penitentiary until executed, and that the court shall 
designate a week during which the execution must 
take place, but that the warden shall fix the day 
and hour, keeping the same secret from the prisoner 
and the public, held, that the determination of the 
Legislature and courts of New York that such 
confinement is not cruel and unusual is conclusive 
upon the Federal courts, and they cannot review 
such determination on the theory that it infringes 
on the immunities or privileges secured to citizens 
of the United States by the fourteenth amendment 
to the Constitution. The court said: ‘It is con- 
tended that the solitary confinement thus provided 
for constitutes cruel and unusual punishment, and 
brings the statute within the inhibition of the 
eighth amendment to the Federal Constitution. The 
first ten articles of amendment were not intended 
to limit the powers of the States in respect of their 
own people, but to operate on the Federal govern- 
ment only; but the argument is that, so far as those 
amendments secure the fundamental rights of the 
individual, they make them his privileges and im- 
munities as a citizen of the United States, which 
cannot now, under the fourteenth amendment, be 
abridged by a State; that the prohibition of cruel 
and unusual punishments is one of these; and that 
that prohibition is also included in that ‘due pro- 





cess of law’ without which no State can deprive 
any person of life, liberty or property. We held in 
the Case of Kemmler, 136 U. S. 436, that this statute, 
in providing for the punishment of death by elec- 
tricity, was not repugnant to the Constitution of 
the United States when applied to a convict who 
committed the crime for which he was convicted 
after the act took effect; that the enactment of the 
statute was in itself within the legitimate sphere of 
the legislative power of the State, and in the ob- 
servance of those general rules prescribed by our 
systems of jurisprudence; and that as the Legisla- 
ture of the State of New York had determined that 
it did not inflict cruel and unusual punishment, 
and its courts had sustained that determination, we 
were unable to perceive that the State had thereby 
abridged the privileges or immunities of petitioner, 
or deprived him of due process of law. That case 
is decisive of this, although the character of the 
confinement of the condemned pending his execu- 
tion was not alluded to. All that was held in Med- 
ley, Petitioner, 134 U. 8. 160, was that a statute passed 
after the commission of the crime of murder, which 
added to the punishment of death (that being the 
punishment when the crime was committed) the 
further punishment of imprisonment in solitary con- 
finement until the execution, was, when attempted 
to be enforced against a convict so situated, an ex 
post facto law, and that the sentence inflicting both 
punishments was void. The language of the opin- 
ion upon the subject of solitary confinement tended 
to illustrate the conclusion arrived at, but did not 
enlarge it. And in Holden v. State, 187 U.S. 483, 
it was assumed that a similar statutory provision 
was not open to constitutional objection. It is 
further urged that the warrant did not direct the in- 
fliction of solitary confinement; that it indicated no 
specific mode of death; and that the mode and 
manner of the infliction of the death penalty were 
not specified. But as the warrant commanded the 
warden to cause the judgment and sentence to be 
executed and enforced, and the condemned to be 
put to death ‘in the mode, manner, and way, and 
at the place, by law prescribed and provided,’ this 
would seem to be ample authority to him for the 
confinement, as well as the infliction of the penalty 
of death, as prescribed by the statute; and, so far as 
the confinement had taken place under the first sen- 
tence and warrant, that resulted from the voluntary 
act of the petitioner in prosecuting an appeal. In 
People v. Brush, it was held by the Court of Appeals 
of New York that an appeal from a judgment sen- 
tencing a defendant for murder in the first degree 
operates only as a stay of execution of the death 
penalty, and not of the confinement of the defend- 
ant in the penitentiary pending the appeal, under 
the Code of Criminal Procedure of New York, sec- 
tion 528, which provides that ‘when the judgment 
is of death, an appeal to the Court of Appeals stays 
the execution, of course, until the determination of 
the appeal;’ and it was also held that under the 
statute providing for execution by electricity, a 
warrant which directed that execution be done by 
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putting defendant to death in the mode, manner 
and way, and at the place, by law prescribed and 
provided, was suflicient. The general rule of decis- 
ion is that this court will follow the adjudication 
of the highest court of a State in the construction 
of its own statutes, and there is nothing in this case 
to take it out of that rule.” 


In Meyer v. Graham, Supreme Court of Nebraska, 
December 18, 1891, it was held that when a person 
has been in the actual, visible, exclusive and unin- 
terrupted possession of a portion of a street in a 
city under a claim of right for ten years the title 
thereto vests absolutely in such occupant. The 
court said: ‘‘ Appellants contend that no one can 
acquire title to a street by adverse occupation — in 
other words, that the doctrine of adverse possession 
does not apply to municipal corporations. In our 
investigation of the subject we find the authorities 
conflicting. The decisions of the highest courts of 
some of the States, notably California, Pennsylva- 
nia, New York, New Jersey, Rhode Island and 
Louisiana, sustain the doctrine for which the appel- 
lants contend, while the courts of most of the other 
States have held that the doctrine of adverse pos- 
session applies to municipal corporations the same 
as individuals. The weight of the adjudications 
are certainly that way. City of Cincinnati v. Pres- 
byterian Church, 8 Ohio, 298; Same v. Hvans, 5 
Ohio St. 594; Armstrong v. Dalton, 4 Dev. 568; 
Rowans’ Ex’rs v. Town of Portland, 8 B. Monr. 282; 
Dudley v. Trustees, 12 id. 610; City of Galveston v. 
Menard, 23 Tex. 349; County of St. Charles v. 
Powell, 22 Mo. 525; City of Peoria v. Johnston, 56 
Ill. 45; City of Richmond v. Poe, 24 Gratt. 149; 
City of Pella v. Schulte, 24 Iowa, 283; Ft. Smith v. 
McKibbin, 41 Ark. 45; 8S. C., 48 Am. Rep. 19; 
Cornwall v. Railroad Co., 87 Ky. 78; Clements v. 
Anderson, 46 Miss. 581; City of Wheeling v. Camp- 
bell, 12 W. Va. 36; Webber v. Chapman, 42 N. H. 
326; Schock v. Falls City (Neb.), 48 N. W. Rep. 468. 
Dudley v. Trustees, supra, was an action to restrain 
the marshal from removing plaintiff's inclosure off 
of the street as an obstruction. The plaintiff claimed 
the right to part of the street by adverse occupancy. 
The court, in the opinion, says: ‘If the private citi- 
zen at any time encroach with his buildings and in- 
closures upon the public streets, the municipal au- 
thorities should, in the exercise of proper vigilance 
and of their undoubted authority, interfere, by the 
legal means provided in their charter, to prevent 
such encroachment in due time, and thus preserve 
for the public use the squares, streets and alleys of 
the town in their original dimensions; but if a pri- 
vate individual or citizen has been permitted to re- 
main in the continual, adverse, actual possession of 
public ground, or of a public street, or of a part of 
a street, as embraced within his inclosure, or cov- 
ered by his dwelling or other buildings, for a period 
of twenty years or more, without interruption, such 
citizen will be vested thereby with the complete 
title to the ground so actually occupied by him; 
and the title thus perfected by time will be just as 








available against a municipal corporation as it would 
be against an individual, whose elder title and right 
of entry may be barred by a continued adverse pos- 
session for twenty years of his land.’ In City of 
Wheeling v. Campbell, supra, that court, after a com- 
plete and critical review of the conflicting authori- 
ties, in the opinion says: ‘ We see no reason why a 
municipal corporation should not be held to the 
same degree of diligence in guarding their streets 
and squares from encroachments as natural persons 
are in protecting their property from the adverse 
possession of others. We do see great reason why 
no time should bar the sovereign power, because 
the officers of the sovereign, whether king or State, 
have such various and onerous duties to perform 
that the rights of the sovereign may be neglected; 
and all the people of the kingdom or State are in- 
terested in having the rights of the sovereign pre- 
served intact, and not subject to be impaired or lost 
by the neglect of officers. But the same reason 
does not apply to a municipal corporation. A city 
or town is a compact community, with its city or 
town council, its committee on streets and alleys, 
and its street commissioners, whose special duty it 
is to see that the streets, squares and alleys are kept 
in proper order, and free from obstructions or en- 
croachments. And if with all this machinery and 
power, confined to so narrow a compass, and the in- 
terests of the corporation to exercise it, the city 
authorities permit an individual to encroach upon 
the streets, alleys or squares of the city, and hold, 
enjoy and occupy the same, claiming them as his 
own under his title, without interruption or dis- 
turbance in that right, for the period prescribed in 
the statute of limitations, the city not only does, 
but, we think, according to reason as well as au- 
thority, ought to, lose all right thereto.” Upon a 
careful consideration of the question we are satisfied, 
upon principle as well as authority, that adverse 
possession by an abutting lot-owner of a portion of 
a street in a city for the statutory period of limita- 
tions will give a complete title thereto to the occu- 
pant.” See to the contrary, Visalia v. Jacob, 65 
Cal. 434; 8. C., 52 Am. Rep. 363; St. Vincent Or- 
phan Asylum v. City of Troy, 76 N.Y. 108; 8. C., 


‘32 Am. Rep. 286; and see note, 48 id. 24, 


In Blackwell v. Insurance Co., Supreme Court of 
Ohio, October 20, 1891, a provision in a policy of 
fire insurance, that a sale or transfer of the property 
insured shall forfeit the policy, does not avoid the 
policy, where the property insured consists of the 
stock of goods of a merchant doing business alone, 
and he takes a partner in the business. The court said: 
‘* There is some conflict among the authorities upon 
the first question. It is discussed by May in his 
work on Insurance, and by the courts of a number 
of the States, notably in Dix v. Insurance Co., 22 
Ill. 272; Finley v. Insurance Co., 80 Penn. St. 311; 
Insurance Co. v. Ross, 23 Ind. 179; Insurance Co. v. 
Riker, 10 Mich. 279; Drennen v. Assurance Corp., 
20 Fed. Rep. 657; Malley v. Insurance Co., 51 Conn. 
222; Scanlon v. Insurance Co., 4 Biss. 511; Cowan 
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v. Insurance Co., 40 Iowa, 551; Hathaway v. Insur- 
ance Co., 64 id. 229; Keeler v. Insurance Oo., 16 
Wis. 523; Wood v. Insurance Oo., 81 Vt. 552. An 
examination of the cases above cited will disclose 
that the conditions in the policies, where forfeiture 
for alienation was sustained, were materially differ- 
ent from the one involved in this action, except 
perhaps in the cases in 30 Penn. St. 311, and that 
in 16 Wis. 523, where the language of the condition 
was very similar to that now under consideration. 
In the other cases sustaining the forfeiture, the con- 
dition contained a provision forfeiting the policy, 
not merely for a ‘sale or transfer’ of the property, 
but in case of ‘a change of title’ or the sale of ‘any 
undivided interest therein’ (23 Ind, 179), in case of 
a ‘change of title’ (10 Mich. 279), ‘or any change 
took place in the title or possession’ (51 Conn. 222; 
20 Fed. Rep. 657), and therefore they cannot be 
rightfully claimed as direct authorities for the in- 
surance company in the case at bar. In the case in 
40 Iowa, 551, the condition against alienation was 
very similar to those above quoted; but the Su- 
preme Court of Iowa held ‘that nothing less than a 
sale of the entire interest of the party insured would 
defeat the policy.’ This doctrine was maintained 
by Drummond, J., in 4 Biss. 511. Heretofore this 
precise question has not been before this court, and 
in the conflict of authorities respecting it we feel at 
liberty to adopt that rule upon the subject which 
most nearly accords with the policy of our decisions 
and the presumed intention of the parties. It is the 
policy of this court to strictly construe those clauses 
in an insurance policy which forfeit the indemnity 
provided for the assured. West v. Insurance Co., 27 
Ohio St. 1. * * * It was competent for the 
policy to provide, expressly, that a sale of a part of 
the property or of an interest therein should avoid 
the policy. This they did not do. The absence of 
aspecific provision to that effect, when it could have 
been so easily inserted, together with the rule be- 
fore referred to, that conditions which defeat a pol- 
icy should be construed strictly against the forfeit- 
ure, leads us to hold that a sale of the entire interest 
of the party insured was necessary to avoid the pol- 
icy. In a strict legal sense perhaps wherever one 
engaged in business alone takes a partner into his 
business, or a firm receives a new member, or a 
member goes out, the transaction results in the for- 
mation of a new concern, accompanied by a sale and 
transfer of all the property of the old establishment 
to the new one; but it is at least doubtful whether 
this strict legal result is contemplated by the busi- 
ness world generally. That the parties in the case 
before us intended the policy should be avoided in 
case the assured received a partner into his business 
is uncertain. That the plaintiff understood the 
transaction to be a sale of an undivided half of the 
property and busines to Horman, rather than a sale 
of the whole of it to a firm composed of himself and 
Horman, is quite probable. It was competent for 
the parties to provide in unambiguous terms that 
if the assured received into the business, without 
the consent of the insurer, a partner, the policy 





should become void. This was not done, and we 
think the principles already announced require us 
to hold that the sale and transfer resulting from the 
reception of a partner did not avoid the policy. 
Notwithstanding the transaction, the plaintiff re- 
tained a substantial and insurable interest in the 
property covered by the policy, while, to avoid the 
policy on account of the provision against alienation, 
it should have divested him of his entire interest.” 
See Powers v. Ins. Co., 186 Mass, 108; 8. C.,49 Am. 
Rep. 20, and note, 22. 





ADDRESS OF FRANK B. LOWN, ESQ., ON 
PRESENTING THE PORTRAIT OF THE 
LATE HOMER A. NELSON TO THE STATE 
BAR ASSOCIATION. 


Mr. President and Gentlemen of the Bar Association: 

The Dutchess county bar, through me, their spokes- 
man, present to you the portrait of their late colleague 
and friend, Homer A. Nelson. 

This is not the time or place for any extended pane- 
gyric upon his life and services. His position at the 
bar, not only in his own county, but in the State at 
large, made his presence a familiar one to most of you, 
and his abilities and attainments were weighed and 
passed upon while living. 

And if his eulogy were to be pronounced at this 
time and upon this occasion, it would address itself 
with the more force to your members, were it to pro- 
ceed from one removed from the sphere of personal 
and daily contact with the deceased; and concerning 
whom it could not be urged that admiration and affec- 
tion for the dead rendered him an unfit person to dis- 
passionately and justly record the virtues and attri- 
butes of our dead associate. 

Your association however may well owe to its dis- 
tinguished members the duty of handing down some 
slight memorial of those who have died while in its 
service to which succeeding generations of lawyers and 
members may turn. 

Homer A. Nelson was born in Poughkeepsie, on the 
3lst day of August, 1829, and was therefore in the 
sixty-second year of his age when called away. 

Educated in his native city, he was called to the bar 
in 1850, and speedily attained a high rank in his pro- 
fession. At the early age of twenty-six he was elected 
county judge of Dutchess county, and served in this 
capacity for eight years. 

During all of his life he was actively engaged in prac- 
tice, diversified only by the periods spent in public of- 
fice, he having served successive terms as State sena- 
tor and secretary of State. 

He was a member of the Constitutional Convention 
of 1867, and rendered valuable services in the consid- 
eration of the important questions submitted to the 
convention. 

Judge Nelson was not of the type that look only to 
the gain to be derived in professional practice. He 
recognized in the fullest sense the duty that every 
lawyer owes to his profession. 

Whether in the Senate, at the head of the judiciary 
committee, a position he filled during his term of of- 
fice, or in the other positions to which he was chosen, 
he performed the important and often onerous duties 
imposed upon him, with the same unflagging indus- 
try, energy and fidelity he manifested in his private 
practice, and the time and strength often needed for 
himself and his individual clients were freely and un- 
grudgingly bestowed in the service of the people. 

From the very organization of your association he 
took an active interest in its affairs. He was one of 
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the first to sign the roll of membership, and was a 
member of the first executive committee, and from 
that time until his death he served your association 
faithfully and well in the various positions to which he 
was chosen by your members. 

The various discussions before your body were en- 
lightened by the acuteness and power of his reasoning, 
and were enlivened by the wit and humor with which 
they were so freely adorned. 

Ove of the very last acts of his life was the trans- 
mission to your secretary, of an outline of the work 
to be done by the committee on grievances, of which 
he was the chairman. 

His death came with peculiar sadness to every one. 
Gifted with a fine presence and strong physique, death 
doubtless seemed remote to him as it did to us. 

His life had been one of hard work, and he felt the 
need of relaxation or rest. 

Blest with a competence, the fruit of a life of work, 
he proposed to come back to his native city to spend 
the later years of his life with his family and friends. 
He did not intend to rust out the remainder of his ex- 
istence, but only to leave the hurly burly of profes- 
sional life, and perform only such modicum of chosen 
work as might be agreeable to him. 

He proposed out of his new abundance of leisure to 
give more time to work of a character with that car- 
ried on by your association, and to discharge even 
more fully than he had done the duty he conceived he 
owed to his profession. 
~ But in the very hour of return, at the very thresh- 
old of his longed-for rest and retirement, when the 
very boxes and belongings in his New York offices, 
were corded and packed for transmission to his home, 
a summons came, attested by a higher than earthly 
tribunal, and he passed into the completest rest of all. 

It is by reason of his record as a faithful lawyer, and 
as a member of your association, and of his services to 
it, and of his appreciation of its aims and purposes, 
that we offer you this portrait of our late friend and 
associate. 

It is perhaps as faithful as pigment and canvas can 
be, and yet it is but a soulless counterfeit. 

We would that wecould impart sparkle to the eye 
and animation tothe countenance—that we could by 
the exercise of some wondrous power produce him as 
he was, but our poor gift is the measure of our utmost 
endeavor. 

We ask you to take it, to hang it on your walls 
among the portraits of those also deemed worthy of 
commemoration, so that so far as may be your associa- 
tion may keep in kind remembrance one who was a 
faithful member, an accomplished lawyer and a good 
man. 

President Diven, on receiving the portrait in behalf 
of the association, said: 

“The beautiful and lifelike portrait of the late Hon. 
Homer A. Nelson, our honored and esteemed associate 
in this association and at the bar of the State, is in 
every way worthy the distinguished original. It will 
be placed in the rooms of the State Bar Association 
with other portraits of tbe great lights and ornaments 
of the judiciary and the bar of the State of New York. 
It is indeed an appropriate place for the face and sem- 
blance of Homer A. Nelson. We accept it, sir, with 
emotions of sadness which I will not attempt to de- 
scribe. As we mourn his loss, we mourn the loss of 
other members of our association—of Ruger, of Angle, 
of Douglass, of Schwartz, Corlett and McCartin, who 
have, with one exception, left us since our last annual 
meeting. Their lives, like Nelson’s, were useful, dis- 
tinguished, prosperous, and in all that makes the sum 
of buman experience, judicial, professional, civic or 
domestic, they won the commendation of the public, 
the bar and private citizen.” 








RESPECT FOR THE LAW—RESPONSIBILITY 
OF THE PROFESSION. 


Delivered before the Annual Meeting of the New York State 
Bar Association, by Dr. Melville M. Bigelow. 


Mr. President and Gentiemen; Ladies and Gentlemen: 


The distinguished liberal unionist leader of Bir- 
mingham-over-sea told a story in a recent speech of a 
son of Erin, whose sons appear to have been born to 
plague and to please the world in equal measure—what 
would the world be without them? An Irishman was 
found standing before a mirror with his eyes shut. 
When asked what he was doing, he said that he was 
trying to see how he looked when asleep. Mr. Cham- 
berlain made an application of the story to his politi- 
cal opponents, which [ fancy they will resent. I am 
going to apply the story to my own household of faith, 
to the great profession of which I delight to call my- 
self a member, and the application, I venture to be- 
lieve, will not be resented. 

Is it not true, sir, is it not very true, that we are 
keeping our eyes shut to evils for which we are largely 
responsible, and while refusing, or at least neglecting, 
to see them, are casting about in our minds'to discover 
what is really going on, and then picturing to our- 
selves a pleasant prospect of green fields ina land of 
plenty? Nowand then something disturbs and up- 
sets the fond conceit; we arouse ourselves; we gird 
on our armor; we “march upa hill—and then march 
down again,’’ and directly we fall to dreaming as be- 
fore, what fine fellows we are, how serene are all 
things und weare the greaterp art! Or, to change the 
figure, we fancy the world bowling along through 
ether seas how famously, and we have a hand on the 
helm. We are trying, with our eyes shut, to see what 
we are doing in the world. 

Let us not deal overmuch incompliments. At best 
compliments are easy, and a compliment not obvi- 
ously sincere is a thing to be scorned by every right- 
minded man. But I must be permitted to say that, so 
far as the distinguished body whom I to-day address 
is concerned, the picture with which I have opened is 
overdrawn. The momentafter accepting your kind 
invitation to deliver the annual address, I set myself 
to the matter in hand, and had written thus far, in 
the delusion that I really was living in the center of 
the world, and that what I saw around me, and in New 
England generally, couldjnot fall far short of the state 
of things which existed elsewhere. I had written: 
“We are trying, with our eyes shut, to see what we 
are doing,’’ theu cameashock. A letter from your 
learned secretary came to hand, inclosing his last an- 
nual report, and let me confess it, that revealed a state 
of things I was totally ignorant of. A “state of 
things?” Nay, indeed, an activity as inspiring as it is 
intelligent, or rather inspiring because it is so intelli- 
gent. 

ButI was now embarrassed. I had thought out no 
small part of my address, aud had written the 
opening passage on the lines of my own limited ob- 
servation. Should I tear up the opening, face about, 
and start anew on different lines? I know not what 
may be the experience of others, my own has led me 
to distrust first impressions and first impulses; with 
me the event has generally proved them wrong. And 
so I thought again before acting, and the result was 
that I determined to go on as [ had begun. Your pro- 
ceedings, I was reminded, find their way very soon 
into every State in the Union, so that what is said in 
this is said in afar larger presence. Your honored 


guests on this platform speak not only to the profes- 
sion and the citizenship of your own State, but to the 
country at large; to New England, to the middle, the 
I am sure that the 


southern and the western States. 
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line of thought upon which I first struck out cannot 
be unsuited toa large part of your constituency be- 
yond the Empire State. 

But can one justly stand here only to speak to other 
parts of the country? Clearly not. If I have nothing 
to say to the bar association here assembled, this is no 
place forme. And after all that you have done and 
are doing, I cannot but believe that there is occasion 
even here of calling attention to certain perils of the 
State for which the profession, in New York as well as 
elsewhere, is largely responsible, to which, in New 
York as elsewhere, the profession is too apt to close its 
eyes. 

Let me put my finger at once upon the one great 
evil, an evil which includes nearly all others, for which 
the profession, the bar more than the bench, no doubt, 
but I must say the bench also, is largely responsible. 
Thatevil isthe manifest lowering in recent years of 
respect forthe law. Ido not say respect for lawyers. 
On our heads the world bas always delighted to pour 
its satire and even its contempt. Our ways have been 
evil, and that continually. ‘‘f wouldn’t make a down- 
right lawyer o’ the lad,’’ said Mr. Tulliver, ** I should 
be sorry for him to bea raskill—but a sort 0’ engineer, 
or a surveyor, or an auctioneer and vallyer like Riley. 
* * * They are pretty nigh all one, and they’re not 
far off being even wi’ the law, I believe; for Riley 
looks lawyer Wakem i’ the face as hard as one cat 
looks another.’’ A hundred years ago and more a cer- 
tain lawyer thought that matters had gone far enough 
and brought suit against a townsman for declaring in 
the presence of divers good and worthy men of Eng- 
land that he, the lawyer, *‘ knew no more law than the 
devil.’”” Objection was raised that there was no inun- 
endo that the devil was not a good lawyer, and though 
the objection was not sustained, and the plaintiff was 
held entitled to recover, the decision has been doubted. 
Day v. Buller, 3 Wils. 59; Odgers Lib. & Sland. (1st 
ed.) 68. Itis not, I repeat, the profession to which I 
refer as suffering loss of respect, it is the law. That as- 
suredly is a serious thing. 

Need I argue in this presence the variety of the evil 
to which I refer? Certainly not, sir, to the members 
of your or of any other bar association; almost as cer- 
tainly not to the audience of ladies and laymen here 
assembled. But the case may be different in regard 
to the nature and the extent of the evil, and lawyers, 
ladies and laymen alike will at least permit me to re- 
fresh the memory with two or three illustrations. 
With a definite picture or two thrown on the mind, 
we can proceed the better with our subject. 

Mr. Boyce, who has dealt most kindly with our 
American Commonwealth, and even with our serious 
failings, has made the world familiar with one illus- 
tration which but for him might not have been known 
outside of the State of New York, and a good one it is. 
You have in New York a constitutional provision 
which forbids private or local legislation for the pur- 
pose either of incorporating villages or of building 
bridges. I need hardly say to any in this audience that 
provisions of that kind are most salutary. Well for 
the nation if private legislation in general were every- 
where restricted, by constitutional provision, within 
the narrowest limits. Jobbery and corruption are the 
inevitable attendants of private legislation. 

But to the illustration from Boyce. With the con- 
stitutional provision against private legislation touch- 
ing bridges before their eyes, and adopting the solemn 
forms which the fathers had consecrated to noble ends 
—shall I say it?—unfaithful men, five or six years ago 
proceeded before all the world to circumvent the Con- 
stitution itself. A general act was first put through 
the Legislature “ for the incorporation of villages with 
general provisions as to bridges.’’ Very well; how 
childlike and bland! The following year the schemers 





are ready to play openly the game of the heathen 
Chinee. They now proceed to have the act of the year 
before amended, making it read thus: ‘‘Allof the 
counties in this State are hereby exempted from the 
provisions of this act except the county of Westcbes- 
ter, but nothing in this act contained shall be con- 
strued so as to apply to the towns of Greenburgb and 
Mount Pleasant in said county of Westchester.” 1 
Boyce Am. Com. 529. 

And so the oppressed contractors and jobbers, whose 
hands, fashioned by a kind providence to serve their 
fellow men, had been tied by a cruel provision of the 
Constitution, are released from their duty to obey that 
troublesome instrument. Is comment needful? The 
Constitution is dishonored and defeated by its own 
guardians. 

And that illustration, one blushes to say it, is but one 
of a whole crop like it. You will allow me, regretfully 
I am sure, to give the substance of a passage from the 
well-known work of your guest of three years ago, Mr. 
Justice Cooley. In his Constitutional Limitations (6th 
ed.), p. 166, note, the distinguished author tells us that 
a practice has sprung up of evading a constitutional 
provisions of certain States against introducing bills in 
the Legislature within a certain period after the open- 
ing or before the close of a session, the purpose of which 
is obvious. The way that provision is evaded is this: 
Some one, who must be ready to smuggle through a 
vicious piece of legislation, introduces in due season a 
sham bill as a “‘ stock to graft upon.”” The sham bill is 
perhaps a bill to incorporate the city of Siam. One of 
the member’s constituents applies to him for legisla- 
tive permission to construct a dam across the Wild Cat 
river. Forthwith, byamendment, the bill entitleda 
bill to incorporate the city of Siam has all after theen- 
acting clause stricken out, and it is made to provide, 
as its sole object, that John Doe may construct a dam 
across the Wild Cat. And so the bill is rushed through. 
Then the title is amended to make it state the truth, 
the bill as thus amended is finally put through in the 
prohibited period, and the Constitution at the same 
time saved! Rather let it be said ‘slain in the house 
of its friends.”’ 

How, sir, in truth and soberness are such facts to be 
explained? How indeed but on the ground that the 
standard of respect for law has fallen from nerveless 
hands? Little by little the colors are lowered; at last 
they drop and aretrodden inthe mire. Not indeed 
by the good. God forbid! But after all by whom? 
By those whom the people send forth from their midst 
as their representatives. The vision of the people has 
been gradually, insensibly perhaps, dimmed, the moral 
sense has been dulled and so it is a small matter; the 
people do not care. 

What I have just said may serve to enforce a dis- 
tinction. The habitual thief, especially if he has had 
the luck to escape the police, no doubt has small re- 
spect for the law, but that was always so. The man 
or woman who is willing to make oath to any thing in 
the world at the custom-house has no great respect for 
the law against smuggling, at all events has no admi- 
ration for it, but that has always been so. ‘The man 
who asks counsel to draw up an affidavit “like a law- 
yer,” and he will ‘‘ swear to it like a man”’—I quotea 
piece of another's experience—has no respect for the 
law, but such things have always been. I do not refer 
to the cutpurse and the perjurer. No more do I refer 
to the common trait of selfishness in its advanced stage 
of avarice, which will tempt a man to go all lengths to 
get money; tothe common spectacle, for example, of 
attempts to break wills without the smallest ground, 
in the hope of being bought off. This 1s not want of 
respect for law; it is want of respect for father or 
mother, and falls under a condemnation as oid as the 
race of Israel. 
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The evil to which I refer is of more recent date. 
Even you and I, sir, are old enough to point to a time 
within our own lives when it was not. I do not mean 
tosay that there was no want of respect for the law, 
such as I now refer to, before our time. I do not for- 
get the subtle web of that piece of fine spun called 
special pleading, which beguiled and distorted the in- 
genuity of bench and bar alike for centuries, in delight 
of which judges of great ability could rule out of court 
some hapless suitor, having a really good cause, with 
the intimation that he might find comfort in the re- 
flection that he had at all events been instrumental in 
establishing the law of absque hoc! (I cannot feel sure 
of my authority for this. It runsin my mind that I 
have read something of the kind of Baron Parke, 
though I may have mixed uptwo stories. But it is no 
mere piece of imagination.) The wonder is that the law 
did not suffer serious loss of respect long before the 
generation which swept away the rubbish. It must 
have been that the administration of justice on the 
whole was so fair and efficient that this defect could 
not detract from the general feeling of safety and 
respect, and indeed we all know that to be true. 

May I stop for a moment and cast a ‘* lingering look 
behind” upon the golden age of our law, by which I 
mean the first half of the present century? Possibly 
this may help us to see how the great evil just men- 
tioned could exist without producing distrust of the 
law. What are the cases which fill the reports of your 
Johnson, Cowen and Wendell, all but matchless in 
American jurisprudence? Certainly not the cases of 
corporations, merchant princes, railway kings, rather 
the smaller cases of the people. It was the good for- 
tune of the judges of the first half of the nineteenth 
century to have to settle the great principles of the 
law in the small suits of the people. You will look in 
vain in the later reports for beautiful decisions touch- 
ing promissory notes, or trespass, or conversion, or 
any of a score of subjects, in which broad general doc- 
trines are worked out and established. And the de- 
cisions of your courts were on the whole so sound and 
sensible that there was small reason for complaint. 
The people believed in your laws, for they saw that 
they were good. Things were done, not all at once, 
but in the end, on a large scale; and the process could 
be seen and followed by any one of fair intelligence. 
There was a time, I verily believe, when the people of 
New York, like their English forefathers long ago, 
would have declared with a ring in the words, ‘‘ We 
will not that the laws of New York should be changed.” 
Will any one here say that that time is now, that it is 
now as it was in the days of Kent, and Walworth, and 
Bronson, and Denio? Sir, the people of New York 
to-day are indifferent to your laws; the people of Mas- 
sachusetts to-day are indifferent to her laws; the peo- 
ple of the great Commonwealth which includes us all 
are indifferent to the body of her laws. 

But let me not be misunderstood. I am not saying 
that you have not had great’ judges in the more recent 
times; [am far from saying that you have not an 
able and a fearless judiciary now. You have passed 
through a perilous experiment thus far without serious 
reason to regret having tried it, though I fear that you 
may not feel the full force of your responsibility for 
the example set before States not so well prepared for 
an elective judiciary. What I meant to suggest was, 
that your courts are no longer occupied as they for- 
merly were with the litigations of the great body of 
your people, your yeomanry, and that your courts are 
forestalled of the privilege of settling broad doctrines 
oflaw. Your courts are crowded with the litigation 
of “ trusts,” so called, with the contentions of ahun- 
dred great corporations, with the disputes of your mil- 
lionaires; the people are not there. Of course I mean 








relatively; the smaller causes are overshadowed by 
those of capital. 

Participation in legislative jobbery, to return, is of 
course divided ; the profession is seldom in the major- 
ity in the Legislature or on the committees in which 
the most mischief is hatched. But the point which I 
am now enforcing is the reality, the nature and the 
extent of the waning respect for the law, not the 
proper distribution of blame. 

Let us pass on to other illustrations. Who is the 
bright man on the street, with admirers high and low? 
Is it not with too many the man who has exploited 
some scheme by which he has succeeded in evading 
the law, and made or saved a snug sum? I heard of a 
man not long ago who went through bankruptcy, whe 
when taxed with driving the same fine turnout after- 
ward as before, and asked if he had not just gone 
through bankruptcy, had the ready answer, ‘‘ Oh, yes, 
I went through bankruptcy, but the horses and car. 
riages, you know, were just driven around it.” And 
how many there are to applaud! Nor let any one sup- 
pose that it is merely the wit of the rogue that is ap- 
plauded; the best of men enjoy a touch of wit, even 
though there be a flavor of the profane in it, if the fla- 
vor is not coarse. The serious part of the matter is 
that the act, not the wit alone, is thought lightly of; 
thought lightly of because it is only evasion of the 
law, the law being looked upon much as the sailor 
looks upon a bank of fog lying across his course. A. 
would not cheat B.; A. would not lie to B. to get 
away B.’s money, but what part that unknown and 
dangerous quantity called the law may play in affairs 
A. knows not, and if it lies in his way, or in the way 
of his friends, he treats it, or is not disturbed when 
they treat it, as a baleful thing, to be escaped if possi- 
ble; if not, to be suffered. He does indeed invoke the 
aid of the law in time of need, but respect born of fear 
is little worth. 

The worst perhaps remains to be said, or rather con- 
fessed, for thus far the profession has at most only 
shared with the rest of the world in the lowering pro- 
cess. But I fear that we must confess that a part of 
the profession is tugging away at the very pillars of 
the temple, not purposely, but like blind Samson tug- 
ging still. I trust that no one will charge me with 
sanctimoniousness. It is right for counsel to stand 
by their clients to the last, but it is immoral to stir up 
strife, it is degrading and immoral for a lawyer to do 
so for money. I presume that you of New York are 
no better or worse than we of Massachusetts, and that 
what the better part of the bar of New England sees 
and laments, you see and lament. Stirring up strife! 
Why, sir, if a man is run over in the street his house- 
hold will do well to barricade his doors. Against re- 
porters of the press? I wish that were all. Not 
against the reporters so much, whose business has 
some justification, and at the worst is not directly 
prompted by selfish motives, the doors must be barred 
against the press of men whom our books have taught 
us to call officers of the court—men of law urging, con- 
tending, eager to make spoil where perchance spoil 
there is none. Men and brethren, if those most inti- 
mately concerned with the administration of law play 
an ignoble part, how long will the rest of the world re- 
spect the temple of justice? 

1 shall not be misunderstood in this place. It is but 
a small part of the profession that will condescend to 
such methods, but the evil which a few men may do is 
often incalculable. 

I have said enough in regard to the reality, the na- 
ture and the extent of the evil which is the subject of 
my address, and I have said nothing new. Let us be 


thankful that there is nothing new to be said on that 
part of our subject, that the evil does not lurk in se- 
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cret places, but is before our eyes so that we have only 
to look to see it. But we spend our time for naught if 
we but scan the form and features of the evil and turn 
away. Let us look behind these outward appearances 
and see if possible what are some of the causes for 
which our profession is responsible. I say for which 
the legal profession is responsible. There are causes 
of this evil for which neither lawyers nor judges can 
jastly be held to account. 

Let me refer to one or two such for the benefit of 
my hearers, who I fear are sometimes disposed to 
charge upon the legal profession evils for which the 
profession cannot be called to answer. First of all 
things of the kind perhaps is the jury system, with its 
consequences. Now I am not going to deny that very 
serious evils have grown out of the jury system. It 
has given rise largely to a great branch of our law the 
usefulness of much of which may be strongly ques- 
tioned. I mean the subject of evidence, as we have it 
in our law books. Iam told that evidence as a branch 
of the law plays an insignificant part in Germany and 
in France; they have no occasion there for what we 
have been laboriously building up. That is probably 
clear gain. It would not be hard to persuade many of 
us that nearly all that part of evidence which is con- 
cerned with new trials, and not a small part of that 
which is concerned with relevancy and even with hear- 
say, isa positive evil. And in acertain sense, which 
is apt to mislead the rest of the world, the legal pro- 
fession is responsible forthe evil. The lawyers have 
made the law on the subject, the lawyers have put it 
into practice, the lawyers have filled the books with it. 
New trials not based on newly-discovered evidence— 
and such the world finds no fault with—who is respon- 
sible for these delays of justice? The lawyer, says our 
laymen. And who is responsible for shutting out the 
truth in the giving of testimony? The lawyer, says 
our laymen again. 

But that is the superficial view. The evil is due to 
the very system of the jury, and for that the legal pro- 
fession is not responsible. Every one knows that the 
system, in connection with its immediate parentage, 
the old recognitions, is much older than the legal pro- 
fession. The profession simply found it, or rather the 
profession was helped into plaee by its existence. 

The jury system itself, many are ready to say, has 
survived its usefulness; whatever it may have been now 
itisan evil. Possibly there is another side to the 
question. Before you abolish the jury in civil cases— 
no one I suppose would abolish it in criminal cases— 
mark well the business you haveinhapd. That the 
people should respect and honor the law is a vital thing 
with every nation, especially with one of republican 
government. Cut the people off from direct participa- 
tion in the administration of the law, and you cut 
them offlargely from contact with it. Nowno man 
can have any great interest in that with which he has 
no contact; indifference at the least will surely follow. 
One of the most experienced, as well as one of the 
most distinguished, judges of the English Court of Ap- 
peal, recently told me that he believed it would be a 
calamity to abolish the jury in civil cases. When 
asked why, he replied that the people ought to share 
in administering the laws, so that they may see to it, 
as far as possible, that the laws are beneficent. Before 
you do away with your civil juries consider that. 

It is acase no doubt of the choice of evils, here as 
well as in so many other things, but if the jury should 
be abolished, to get rid of the evils attending it, some- 
thing must be done in other ways to interest the peo- 
ple in their laws, or the laws themselves will sooner or 
later totter to their fall. Of what profit to escape 


Scylla and fall on Charybdis? 
Now let me turn to that subject which is the favor- 
ite target for the darts alike of the satirist and of the 





common scribbler, the criminal law. At one end of 
the line criticism of the profession is no doubt just. 
But until the question is finally decided, the accused 
is not guilty, and he is entitled as well by humanity as 
by law to the protection of a fair trial, to all the pro- 
tection which that implies. It matters not that the 
indications are that he is guilty; it matters not that 
his counsel expects that he will be found guilty; until 
the finding he is not guilty, in the eye of the law he is 
innocent, and no one should be condemned for de- 
fending him totheend. I am willing to go as far as 
any one in this direction. Iam willing to defend the 
course of that wretched fratricide in New Hampshire 
who hoped to keep his own head on his shoulders by 
avowing that he cut off his brother’s head in Maine, 
not in New Hampshire. ‘ But here,’ some one in my 
hearing will perhaps say, ‘‘here is where the law is 
brought into greatest contempt.” My friend, you are 
quite wrong. The criminal law exists for the protec- 
tion of good men. Evidence in a particular case may 
appear damning against a reallyinnocent man. It is 
impossible so to administer the law that no evil may 
come; it is best that a known criminal should be tried 
like other men, that is to say, that he should have the 
protection of the law so long at all events as the law is 
reasonably efficient. Lynch lawis not the natural 
consequence of administering the criminal law with a 
due regard to the presumption of innocence. Lynch 
law is either the substitute for enervated law, or the 
resort of a community not fully on its feet. 

All right-minded lawyers would be glad to find some 
feasible way of shortening the long course of criminal 
trials. They seem to do these things better nowadays 
in England than we do; appeals cannot be carried so 
far, and the law is probably a greater terror to evil- 
doers there than itis here. But it is very doubtful 
whether we could adopt English methods or any other 
than our own in this particular; a general change must 
come about in the very feeling of the people before re- 
strictions can be put upon tie right of appeal in crim- 
inal cases, except perhaps in respect of miuor offenses. 
I doubt whether it can justly be charged upon the legal 
profession that it is responsible for this state of 
things; the responsibility lies in the deep feeling of the 
people. 

But there should be an end of all things, and a man 
has done his duty by his client when reasonable means 
have failed and the accused has finally been held guilty. 
Nothing tends more to bring the law into disrepute 
than unseemly efforts to save the condemned. Crim- 
inal cases touching the greater crimes are before the 
eyes of the world as other cases are not, and when the 
spectacle is presented of a lawyer playing fast and 
loose with the law, the world is not slow to come to 
the conclusion that the law is something to be 
juggled with. But where is the line? I am not here 
to decide. There is no line so farasI know. Itisa 
matter forthe sound judgmentof the conscientious 
lawyer, who will have at heart not merely the welfare 
of his client, but what is more, the welfare of the com- 
munity and the State. My point is that the lawyer, 
whether you call him an officer of the court or treat 
him in bis relation to the State as a citizen holding a 
very responsible place, should not forget his duty to 
the public in the performance of private service. 
Noblesse oblige. It is the post of danger that calls for 
high endeavor. To the hands of the profession of 1aw- 
yers is committed a trust above all other trusts of this 
life, a trust which involves the welfare of the Com- 
monwealth. Noblesse oblige. 

There are causes of the popular distrust which do 
not lie so near the surface, for which the profession is 
almost entirely to blame. One of these is a product of 
the taint of medizvalism, a taint from which the world 
as well finds it hard toescape. We are not, it is true, 
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responsible for what we inherit. Long ago Sir Edward 
Coke declared that it was no trespass for a man to be 
the heir of his father. But we may well be held to a 
large measure of respousibility for cherishing and then 
transmitting to othersa vicious inheritance. I have no 
sympathy, let me at the same time plainly say, with 
those so-called practical men who profess to think that 
we Americans are cut off from all history, that we are 
a new stock entirely, and that, independent of the 
past, we must or can strike out on lines of our own. I 
am not of those who imagine that our laws can be un- 
derstood without a knowledge of the law of the time 
of Coke, and of Hale, and of Holt, or that we can 
murk out acourseas if the lawyers of even earlier 
times had not lived. Other things being equal, that 
lawyer is best equipped for the business of his clients 
who has the largest knowledge of the history of the 
English law; he is the practical lawyer. 

What I mean by medizvalism is medieval reasoning. 
Medizval reasoning was,or rather was the product of, 
philosophy in the air. Your three degrees of negli- 
gence, far from being part of the throbbing life of Ro- 
man jurisprudence, itself throbbing with the very life 
of Rome, were wrought in vale and cloister, by eccle- 
siastics who knew little of and possibly cared less for 
the actual world from which they had separated them- 
selves. ‘here in lifelong seclusion with infinite pains, 
bending to their work, the schoolmen weaved and 
spun, weaved and spun a purely speculative philosophy 
fit for angels, pure spirits and that sort of thing. Well 
for the world if it had fitted in with the premises and 
reasoning; if it did not, so much the worse for the 
world. The philosophy of the schoolmen perished, 
but its subtle influence lived on in methods of thought. 
The old lawyers were from the beginning of their edu- 
cation steeped in philosophy as something apart, and 
they carried it as of course into their legal studies, into 
their arguments at the bar, into their opinions from 
the bench. Generation after generation inherited the 
vice, in constantly lessening quantities, fortunately, 
but down to this very day in quantities large enough 
to account for no small part of the feeling of disrespect 
for the law. 

We ure ridding ourselves at last of Coggs v. Barnard; 
in some States we have broken away from it alto- 
gether, except in the country and in the lower courts, 
where it still lurks to fascinate and fool. But Coggs 
v. Barnard is scarce out of the way before the old taint 
reappears in another quarter. I gave an illustration 
from New York of disrespect for the Constitution a 
little while ago; do not imagine that I thought New 
York worse than the rest of the country. Let megive 
youa bit of medieval reasoning from New England, 
and it shall not be from the lips of common men. 

Greenleaf, who inherited much of his law from the 
bench and bar of a bygone age, tells us that any allega- 
tion in pleading which narrows and limits that which 
is essential is necessarily descriptive. 1 Greenl. 
Ev., § 53. By this he means, as the context shows, 
that the thing to be proved is now identified; the 
attempt to prove any thing else would be a variance; 
therefore the thing described must be proved literally 
if at all; substantial proof will not do. 1 Greenl. 
Ev., § 56. No better example of medizvalism, 
I venture to say, can be found. It is the product of 
that elaborate chain of artificial pleading which the 
middle age of English jurisprudence was pleased to 
forge and fasten upon a submissive if not helpless peo- 
ple. Itis only by reasoning in the air that you can say 
that, because an allegation has been narrowed from 
the general to the more particular, it must now be 
proved precisely. What would men of science, who 
surely are not unfamiliar with the principles of sound 
reasoning, say to reasoning of that kind? You must 
abandon your case if, though you can prove it in sub- 





Stance, you cannot prove it literally; a plague on 
such helpless thinking! 

But it did not stop with Greenleaf. New England 
cau furnish some precious examples of it, of date all 
too recent. Suit for slander; the plaintiff alleges, in 
the familiar formula—and because formula not a mat- 
ter likely to be thought mucb about—that the words 
were spoken in the presence and hearing of divers 
citizens of the State; it turns out that the words were 
spoken in the presence of a citizen of an adjoining 
State. Medizvalism prevails; the plaintiff has nar- 
rowed his allegation, he must lose his case. Another 
suit for slander; the plaintiff alleges that the words 
were spoken to the trustees and members of a particu- 
lar corporation named; it tarns out that the words 
were spoken to one or two persons who in fact were 
trustees and members of the particular corporation, 
but they were not spoken to the trustees and members 
of thecorporation. The plaintiff must lose his case; 
he has narrowed the allegation; it would disturb the 
“ perfection of reason ”’ to allow him to prove it in sub- 
stance. 

Law of that kind shocks the sense, and justifies dis- 
trust. In what is it better than the doctrine of the 
King’s Bench in the year 1625? Suit for slander had 
been brought. The words were: ‘‘ Thou art as arrant 
athiefasanyin England.’”’ Judgment was arrested, 
because the plaintiff had not averred that there was any 
thief in England. foster v. Browning, Cro. Jac. 
§88. There is one difference between the old rul- 
ing and the new; in the case decided by the 
judges of King James there is wit. The rule laid 
down in New England would justify distrust, even if 
in the first of the two cases established authority had 
made the decision necessary; and it had not. The 
case was of first impression, and was decided solely on 
the authority of a text-book dealing in point of fact 
with a piece of medieval pleading. But the case was 
followed, and the medizval reasoning fastened upon 
the jurisprudence of an enlightened State. The ex- 
ample is a striking one, but one to which you and I, 
sir, without going back five years, could reinforce from 
half the States in the Union. 

We must sometimes, it is true, reason on lines pecu- 
liar to the law, for we have inherited institutions and 
systems, in whole or in part, which had their origin in 
some state of things no longer living. It is quite im- 
possible to treat them as if they were the creations of 
our own day. Feudalism struck its mark so deep into 
the old law of real property that we have not been able 
to wipe it out. Our reasoning about the ownership of 
property in land must of necessity be somewhat artifi- 
cial. It must still be somewhat like that of the law- 
yers of the time of Coke and of Littleton, and even of 
Bracton. But that isa matter of institutions, not of 
things purely artificial; and it cannot be helped, ex- 
cept as time brings its slow relief. Facts of that kind 
may indeed have their influence in keeping us in the 
fetters of medizvalism in general. But after all, there 
is no sufficient excuse. To speak of legal reasoning is 
legitimate, and need not bring shame to the profes- 
sion; but medieval reasoning is not legal reasoning. 
It has no part or lot with legal reasoning. Away with 
it. Letit be consigned to the sleep of the scholastic 
philosophy-offspring to parent. 

lam brought now to a more subtle influence still, 
the evil of which is clear enough, and the responsibility 
of the profession not to be doubted. But what the 
remedy is, or whether there is a remedy, is not so clear. 
One of the chief reasons for the lowering of the stand- 
ard of respect for the law is, surely, because the law is 
becoming so delicately elaborate. The web is'too fine and 


| too intricate for any but the weaver to follow; even the 


weaver himself is now and again entangled in his own 
meshes in trying to separate the microscopic threads- 








THE ALBANY LAW JOURNAL. 


95 














You cannot expect the people tu respect the law when 
it becomes 80 complicated that much of it is to them, 
and to the brightest of them, jargon. They cannot re- 
spect it, as did the fathers when it was simple, espe- 
cially when it was so simple as to be mainly an expres- 
sion of their ordinary customs. 

True it is, complexity, complication, must needs 
come with advancing civilization. New customs arise 
and jostle the old ones,requiring readjustment, bringing 
complication. ‘ The true difficulty of law consists far 
less,” it has truly been said, “‘in the confusion of the 
law than in the complexity of the circumstances to 
which rules of law have to be applied.’’ 2 Law Quar. 
Rev. 410. If the relations of business become 
complex, the laws touching business must be complex. 
And hence, if loss of respect follows from lack of 
understanding, the evil must be borne as unavoidable. 
Allthat must be admitted, and the only remedy is to 
bring the law home to the people more in other par- 
ticulars, if that be possible. 

But the tendency to fine-spun law is not confined to 
cases in which the relations of society have become 
complex. Howmany a question, simple enough in 
itself, has become difficult to answer—requiring time 
and effort out of all proportion to difficulties properly 
belonging to it—with which “the complexity of cir- 
cumstances” has nothing to do! Many lawyers 
thought it fortunate when the House of Lords, two 
summers ago, reversed a decision of the Court of Ap- 
peal ina case touching misrepresentation. Derry v. 
Peel, 14 App. Cas. 337, reversing 37 Ch. Div. 541. It was 
arguable that the Court of Appeal was introducing an- 
other complication into asubject none too simple as it 
was. But what has followed? Slim v. Croucher, 1 
DeG., F. & G. 518; S. U., 2 Giff. 37, an old friend whom 
we had just begun to understand, is now crushed and 
buried out of sight in the ruin ever since impending, 
while Burrowes v. Lock, 10 Ves. 470, is pulled out 
half alive from the wreck. Low v. Bouverie (1891), 
3 Ch. 82. Let the man who has a case falling 
within the borders of the ruinous district, how- 
ever simple his case by nature—though not in the least 
affected by the complications of society—let him now 
beware; let him havea long purse to pay for the diffi- 
cult inquiry to be made—or let him keep silence. The 
wariest lawyer indeed, in making his stumbling way 
through theruins, may well beware the half-hidden 
pitfalls as artificial as they are actual. 

And cases of misrepresentation are least of all 
among the examples. Think of contributory negli- 
gence! It is enough to give one a nightmare. And 
then turn over the pages of your last volume of reports 
at random, and see the multitude of authorities cited 
in the course of the argument, and sometimes of the 
opinion of the court, of a single case, in no wise made 
complex by the relations of society or of business. The 
subject involved is made difficult by the network of 
fine distinctions which the courts have wrought. The 
time and labor and skill required to give sound advice 
are often such as to bar out of your doors the applicant 
whose means are slender; and those who can afford to 
pay learn, if they do not already know, that the law is 
growing more and more uncertain every day. Greater 
lime, greater expense, greater uncertainty, such is 
the stury of the law in our day, partly because of the 
complications of a complex civilization, largely be- 
cause of the working of our legal machinery. 

Is this refining off to last forever? Who will be suffi- 
cient for the decision of your cases a hundred years 
hence if things go on in the present way, with increas- 
ing litigation, refinement on refinement slowly but 
surely cramping the action of the courts, the law 
becoming at last bopelessly knotted up? And who will 
respect your laws when no one is sufficient for them ? 
for my part, I see but one way out of the difficulty, 





and that might as well be cut off by an impossible gulf 
as yet, for no one will have it. What chains has a cen- 
tury and a half forged for us! Are we getting on 
better in the administration of justice than the people 
of Germany or of France? Is it better to point to a vast 
accumulation of books, which none but an expert can 
understand, than to the eloquence of * Tell me your 
facts and I willtell you the law.’’ German Jurispru- 
dence. The laws of Germany and of France are com- 
plicated, no doubt, because society in Germany and 
France is complex, much more soon the whole than 
society in America; but the hands of their judges are 
free, and their law books in consequence are few and 
insignificant in comparison with ours. “ Insignificant,”’ 
did I say? Let me more truly say, most insignificant, 
in comparison with ours, for they deal much more 
with large principles, and excel. A country which 
openly and avowedly professes its faith in simplicity 
of law, and then lives up to its profession to the best 
of its ability, may not need miles of shelving for its 
law books; but that country, if otherwise true to God 
and humanity, will find its people respecting and 
upholding its laws. 

I have faintly hinted at a way out of the difficulty in 
question, and I hesitate todo more. Indeed I have 
hesitated much even to hint, for we boast the fetters 
we wear. But now that I have said thus much, I find 
my courage rising. Is there one here to follow me? I 
pluck up courage in the hope, and make the last con- 
fession, sir, put an end to the slavery of precedent! 
Rid you of these fetters! Free the hands of your 
judges and of yourselves. 

Ihave made my confession. I shall not much argue 
the matter, forat best Iam but as one crying in the re- 
motest depths of the wilderness. Sometimes a voice 
will be heard; my trust is that it will be heard before 
it becomes necessary to scourge forth the money- 
changers from the temple of justice. I see but one 
way out of the difficulty, and if I see aright, the time 
will come when our courts must be delivered. Had I 
the ear of the New York State Bar Association, my 
suggestion would be that a commission be appointed 
of your ablest, most experienced and most earnest 
men, to take the subject in hand, and give to the 
world, in due season, the benefit of their mature ad- 
vice. 

There are other causes than these of the popular dis- 
trust. Icannot consider all of them, but there is one 
more conspicuous than the rest. {It is s0 conspicuous 
that I might perhaps be excused if I did not speak of 
it. But some of my hearers might be disposed to 
think that I looked upon it lightly if I passed it by. I 
refer to unprofessional conduct. Near the beginning 
of this address I said that my subject was respect for 
thelaw, not forlawyers. It was enough at that stage 
of my remarks to say that. Now you must permit me 
to deny that I meant to admit that the legal profession 
can bethe object of disrespect without harm to the 
State. The State must suffer when any considerable 
part of those who are so closely related to the admin- 
istration of justice are distrusted; for lawyers are not 
removable as officers and public servants in general 
are. You may disbar aman here and there for some 
serious offense; you cannot disbar a whole section of 
the profession, especially touching conduct which falls 
short of invading the law. And so that section of the 
bar whose conduct brings reproach upon the profes- 
sion for which there is no direct redress continues its 
work, and the Commonwealth suffers. 

The subject is a painful one, and mortifying; and I 
am thankful it is not necessary to go into details. You 
all know what I mean; each of you will have in mind 
avery concrete illustration, and spare me. But there 
is a Lopeful side to the humiliating subject. The tide 
has surely turned; it showed sigus of turning early in 
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the seventies; before the close of that decade the 
turning was unmistakable. Bar associations began to 
spring up, or to take new life and to feel the impulse 
ofa new and strenuous purpose. Yours was one of 
these. You formed an assvciation of lawyers for the 
whole of this most populous and influential member of 
the republic, declaring your object to be, not merely 
to cultivate jurisprudence, to promote law reform, 
and forward the administration of justice, but also 
“to elevate the standard of integrity, honor and cour- 
tesy in the legal profession ;”’ and other associations of 
the profession have done likewise. 

Abcut the time you started, perhaps alittle before, 
our schools of law began to awake from their long sleep. 
They begun to feel that they too owed a duty to the 
State, and they stopped, one by one, pouring forth 
bachelors of law for the consideration of a matricula- 
tion fee and the price ofa bit of parchment. If the 
schools have not cut down the numbers of those who 
are flocking to the bar, they have at least done some- 
thing toward justifying the grant of their degrees. 
Mr. President, as one not wholly unfamiliar with what 
is going on in our law schools, I bring you greeting: 
The profession has no reason now to feel ashamed of 
the schools. Throughout the land they are measuring 
up to their duty. 

And so it is true, the tide has well turned. The pro- 
fession is receiving better men into its ranks than 
formerly; men vastly better equipped on the whole 
for their duties to the profession and to the State; 
fewer men, Iam sure, of low moral tone. Still the 
profession is crowded, even in its higher ranks, and 
that makes competition (a strange-souuding word in 
such a connection), and makes it keen; and evil comes. 
It comes under such circumstances in spite of bar as- 
sociations and law schools, and all that they can do. 
The most that can be done is to press the object so well 
stated in your constitution; it must be no perfunctory 
declaration that is made; will and nerve must be 
added, if we are really to raise the standard of integ- 
rity at the bar, and of professional honor, and of hon- 
orable conduct toward the world. Let us see to it that 
the tide rises higher and higher, that the world may 
never more shake the head in doubt whether the legal 
profession is itself thoroughly honest in professing re- 
spect for the law, and sound tothe core. How is the 
doubting world to be convinced? There is one way; 
let me foreshadow it. 

I close my eyes to the life around me, and cast my 
thoughts backward more than five hundred years to a 
rude age, when men were fierce and women wept. A 
picture rises on my sight, partly in keeping with the 
age, partly speaking as of some other world. Twilight of 
midsummer on a field of blood, bestrewn with the bod- 
ies, still warm, of a thousand knights, ‘‘ all the flowerf 
knighthood” of akingdom, and of horsemen and men 
atarms without number; the banner of St. George 
floating darkly above a lighted crimson tent; sounds 
of minstrelsy within, and all the trappings of splendor 
to please the eye; a company of knights and noblemen 
at supper, withaking at the head of the table; a 
kuight of most attractive face, more youthful than the 
rest, and of more modest attire, serving the king and 
hiscomrades. Nay, not the comrades of the king, for 
the king is their prisoner, or rather the prisoner of 
the youthful kuight who is serving, where all would 
fain have him take his place as prince and conqueror. 
So noble a knight was the Black Prince that in the very 
flush of his overwhelming victory at Poictiers, when 
the heads of older men might well have been turned, 
he could insist, against entreaty, on standing in his own 
tent, behind the defeated king, and serving him lowly 
at table. Success could not make him unmindful of the 
fair motto be bad adopted, under circumstances most 
pathetic, at Crecy, “Ich dien.” 








Peace hath her opportunities and her laurels. Breth- 
ren of a noble calling, let us fail not in our peaceful 
contests aud in our peaceful pursuits, in success and 
in failure, to wear and adorn the same motto, with the 
interpretation put upon it by the hero of Poictiers, 
summoning not merely to faithful serving, but to serv- 
ing when perchance the only reward is that highest one 
of all, laurel and patent of nobility, the consciousness 
of disinterested well-doing. To such high service your 
association is leading. Thatis patriotism. That will 
pilot the State safely through all breakers ahead, when 
‘sails are rent’’ (** Non tibi sunt integra lintes.’’ Hor- 
ace, ode 1, 14.) nor “sailor turns his pallid face to 
painted powers astern.” ‘ Nil pictis timidus navita 
puppibus pidit.’? Horace, ode 1, 14. Give unto the peo- 
ple of yourselves. Take them into your confidence; 
diffuse among them the yladsome light of your own 
best counseland hope. Let it be true for posterity as 
it was to the glowing heart of Byron: 


One great clime, 

Whose vigorous offspring by dividing ocean 
Are kept apart and nursed in the devotion 
Of freedom, which their fathers fought for, and 
Bequeathed—a heritage of heart and hand, 

* * * * * * 
Still one great clime, in full and free defiance, 
Yet rears her crest, unconquered and sublime, 
Above the far Atlantic. 


Aye, let it be that there shall be handed down “a 
heritage of heart and hand,’’ to which the legal profes- 
sion has made gifts in measure unstinted. 

I have reached the closing thought of my address. I 
am told that the busy world sneers at all this, and that 
it would commend the speech of men who talk of re- 
spect for the law to the debating clubs of sentimental 
youth. “Life is a battle, not merely with the forces 
of nature, but with life itself; and the fittest survive. 
This isa commercial age; the pursuit is money; and 
competition has become so keen that many must be 
pushed to the wall; the laws must not come betwixt 
thee and me; talk not to me of the beneficent influ- 
ence of that which restrains me from seizing the bene- 
fits I seek.’’ So sneers away one man. Another 
sneers and argues thus: ‘“‘Is not the country getting 
along fairly well? Are not the people prosperous? Is 
it true that ‘wealth accumulates and men decay?’” 
No, sir. Our land is flat denial for your dreamy poet, 
who sang his swan song for another age and another 
people. Elegiacs are not the stylefor America. Our 
poet must ring out, 


* 


“The world for sale; hang out the sign.” 


The test of institutions is not whether, in a theoreti- 
cal point of view, they are constructed on the finest 
models of morality, but whether they work well. “I 
am getting on; so are those around me; and no one, so 
far as I know, cares a rap for the law.’’ 

So the twomen. I pass by the reasoning with the 
one remark that disrespect for the law is next neigh- 
bor to open violation of it, and come to the real point. 
The twomen mean the same thing. The law is only 
restraint; it is no more to be respected than hand- 
cuffs to the slave struggling to be free. 

Let the French Senate speak of a fresh event. ‘‘ The 
Senate, considering that the recent demonstration 
of a portion of the clergy might jeopardize social 
peace, and constitute a flagrant violation of the 
rights of the State, and confiding in the declaration of 
the government, counts upon its using the powers at 
its disposal, or which it may think necessary to ask of 
Parliament, in order to impose on all respect for the 
republic and submission to its laws.”’ 

Now, the case is just patient of that view; and there 
is plausibility enough it it to deceive the unreflecting, 
aud to make it dangerous. Our law books give it some 
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countenance; they speak the stern language of com- 
mand and prohibition; they tell us that law is the dec- 
laration of the sovereign, commanding what is right 
and prohibiting what is wrong. If, throwing that 
aside, as they might do, the books could truly tell us 
that the law is but a reflection, or rather counterpart, 
of the customs of the people, their modes of business, 
their contracts, their bargains and sales, their gifts 
and grants, their wills and their intestacies, their rela- 
tions and their duties to each other, all would be well. 

The law does indeed bind; butit binds together, like 
that other law which binds together the stars in their 
courses and gives us the harmony of the rolling 
spheres. It makes, or rather keeps, us one family, just 
as that unnumbered host of the heavens, satellite and 
sun, fixed star and vagrant comet, flying meteor and 
the Pleiades, are one family, held as in the hollow of 
the Almighty‘s hand. 

Brethren of the legal profession, let us add to faith- 
fulness in serving, a deep, abiding veneration for the 
law, and then let us bring it home to the people as the 
gentle influence which binds the members of the Com- 
monwealth together as one family. We have some- 
thing todo to make that enda reality; be it ours to 
help the people to realize what they are forgetting, 
what some have already forgotten, what some per- 
chance never kuew—that thelaw is very human as well 
as just. Be it ours to bring home tothe people, the law 
as a benign influence, gently and firmly cementing us 
all together as one. To that end let us without nar- 
rowing it, give to the motto of the Black Prince special 
meaning, by adding two words, and let the motto read, 
*“*[ serve my hrethren.’’ So shall the people be eager 
to exclaim, as of old, again and again, ‘‘Nolwmus nolu- 
mus leges mutari.”’ 





EMINENT DOMAIN—ACCESS TO PREMISES. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
DEC. 1, 1891. 


EGERER v. New York Cent. & H. R. R. Co. 

Where defendant erects an abutment of stone and an earth 
embankment about fourteen feet high on a street in front 
of plaintiff’s premises, and thereon operates its road, 
leaving but a narrow space between it and the plaintiff's 
premises, insufficient to admit of the approach of a team 
and vehicle, and plaintiff has no other access to his prop- 
erty, plaintiff has a right of action for damages, even 
though defendant is acting in pursuance of an act of the 
Legislature, and the city commissioners have discon- 
tinued that portion of the street under the authority of 
said act. 


2N. Y. Supp. 69, reversed. 


PPEAL from Supreme Court, General Term, Fifth 
Department. Reversed. 


This action was tried at the Monroe circuit on Jan- 
uary 25, 1886. At the close of the evidence the court 
directed a verdict for the defendant, to which plaintiff 
excepted, and the court thereupon ordered the excep- 
tions to be heard at the General Term in the first in- 
stance. The principal facts in the case are that plain- 
tiff’s premises are situated upon North avenue, for- 
merly North street, which has been a street in use by 
the general public for many years, and afforded access 
to plaintiff's premises. Under the act of the Legisla- 
ture (chap. 147, Laws 1880) the defendant was allowed 
to agree with commissioners appointed by the act upon 
behalf of the city of Rochester, upon a plan to elevate 
the track along and across the streets in said city, to 
close up streets and to change the location of defend- 
ant’s tracks. In carrying out the plan, the portion of 








said street in front of plaintiff's premises was discon- 
tinued, and the defendant erected at that point an 
abutment of stone and an earth embankment about 
fourteen feet in height, and upon it placed its rails and 
structure and operated its road, leaving but a narrow 
space between it and plaintiff's premises, insufficient 
toadmit of the approach of ateam and carriage to 
them. The defendant had acquired, previously to the 
time of discontinuing the street, the fee of the same 
for railroad purposes, subject to a use for the general 
public. The plaintiff's premises had for several years 
previously, and at the time of said change, been used 
as a hotel and boarding-house, and the rental value of 
the same had been diminished in consequence of these 
changes, and compensation had not been made to 
plaintiff for the alleged interference with plaintiff's 
rights and the injuries. Other facts will be found in 
the opinion. 


Raines Bros., for appellant. 


Harris & Harris, for respondent. 


Porter, J. The action is brought to recover dam- 
ages occasioned to plaintiff's means of access to her 
building and premises, and to the air and light inci- 
dent thereto, in consequence of the structure of de- 
fendant in front of or near the plaintiff's premises. A 
street or highway is principally designed and devoted 
to the use of the public to travel upon with teams and 
carriages and upon foot, and it may not be used for 
any other purpose, except it be a quasi public use, such 
as a railroad carrying persons and freight under cer- 
tain limitation. People v. Kerr, 27 N. Y. 188; Kane 
v. Railroad Co., 125 id. 164. Certain town and city 
officers are made by law trustees of highways and 
streets, and are charged with the care of them, and 
their legitimate use for the purpose of ordinary travel 
and passage by teams, vehicles and persons on foot. 
The officers having charge of ordinary country roads 
have not the absolute power to lay out a new orto 
close an old highway. They cannot do either of said 
acts without the consent of the owners or abutters, or 
a course of legal procedure prescribed by statute after 
notice to the owners, abutters and those interested, 
and the verdict of a jury, and the assessment and pay- 
ment of the damages sustained in consequence of the 
laying out of a new or the discontinuance of an old 
road. See the various provisions of article 4, title 1, 
chapter 14, part 1, Revised Statutes, and the Laws of 
1882, chapter 317. The charters of all cities, so faras I 
bave had occasion to examine or observe them, con- 
tain similar provisions restricting the exercise of the 
power to open or close streets by municipal authority. 
I find the following in section 167, subdivision 4, of the 
charter of the city of Rochester upon this subject, viz. : 
“The executive board, whenever authorized by the 
common council, shall have the same power with re- 
spect to said city, to discontinue any street therein, as 
is now by law possessed by commissioners of highways 
of towns, with respect to roads in towns, and the same 
proceedings sball be had and the same appeal shall lie 
from the decision of the said executive board, and the 
same proceedings shall be had on such appeal as are 
now provided by law in reference to towns so far as 
applicable.”’ Ido not at all question the power of the 
Legislature to open and close streets and highways 
within the constitutional limits, but I refer to these 
restrictions to show the safeguards and protection to 
the citizen which the Legislature has imposed upon 
the public officers in the exercise of the power to open 
and close streets and highways. But the Legislature 
itself may not exercise this power absolutely and with- 
out regard to the rights of the citizen. The Constitu- 


tion imposes the restraint upon the Legislature that it 
shall not appropriate private property to public uses 
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without just compensation therefor to the owner of 
the property. Art. 1, § 6; Abendroth v. Railroad Co., 
122. N. Y.1. Had the plaintiff any rights to air, light 
or access as “ abutting owner”’ of lands bounded upon 
the street which was closed asa street, and upon which 
‘all the structures of the defendant complained of in 
this case are situate?’’ The street which was occu- 
pied by defendant's structures in this case had been in 
the use of the general public as a street for more than 
fifty years, and the plaintiff and her grantors had used 
the access which it afforded to her house and premises 
for that period of time. The structures complained 
of practically destroyed the only access to the plain- 
tiff’s premises with a team and wagon, and the anuual 
reutal value of the plaintiff's premises was diminished 
in consequence of the defendant’s structures by the 
sum of $400 or $500. It has been held by this court, 
and recently by each division of it, that an owner of a 
lot adjoining a city street, although his title extends 
only to the side of the street, and he has no ownership 
of the land or interest therein save as abutting owner, 
has incorporeal private rights therein, which are inci- 
dent to his property, and which may be so impaired as 
to entitle him to damages. Snch rights ate private 
property within the provision of the State Constitu- 
tion (art. 1, §6) which forbid the taking of private 
property for public use without just compensation. It 
is no justification therefore for the impairment that 
the act complained of was done pursuant to legislative 
authority. Abendroth v. Railroad Co., 122 N. Y. 1. 
* The owners of lots abutting on a city street, the fee 
of which is in the municipality, have by virtue of prox- 
imity special and peculiar rights, facilities and privi- 
leges therein, in the nature of easements, which are 
not common to the citizen, and constitute property of 
which they cannot be deprived by the Legislature or 
the municipality, or both, without compeusation, and 
any use of such street inconsistent with its use asa 
public street, which interferes with these easements, is 
a taking of property, for which said owners are en- 
titled to compensation to the extent of the damages 
occasioned thereby.”’ Kune v. Railroad Co., 125 N. Y. 
165. Since the able and exhaustive examination which 
this question has received in the opinions of the court 
in the two cases last referred to, there is no occasion 
for further discussion of it. These cases hold, and 
they are supported by numerous authorities, that 
though the defendants therein had constructed and 
run their roads under authority of the Legislature and 
of the municipality, yet there was a right of access to 
the plaintiff's premises, for substantial interference 
with which defendant was liable, and that the plaintiff 
could not be deprived of such right without just com- 
pensation. 

We come now tothe more particular consideration 
of the question whether a party enjoying the rights of 
light, air or access may be deprived of such rights by 
the action of the municipal authority in the discon- 
tinuance of the street in respect to which such rights 
exist, without compensation therefor or any provision 
for compensation. This question may be considered 
as simply a discontinuance of the street in question, 
within the power and discretion possessed by the 
proper officers of the city of Rochester, or as a discon- 
tinuance oran alteration of this street by municipal 
authority, or by commissioners acting for the munici- 
pality, under an actof the Legislature in connection 
with and in furtherance of the convenience and ad- 
vantages of the defendant’s railroad. Can the city ex- 
ercise such power in a manner that shall deprive a 
citizen of the right of access to his premises while af- 
fording or leaving him no other access? We have seen, 
from the cases above cited, that a municipality cannot 
divest the citizen of such rights, even where the munic- 
ipality grants the right of laying the tracks and 











running the cars of a railroad along one of the streets 
ofa city which is still devoted to and used by the gen- 
eral public asa street. Under the provisions of the 
statute in relation to country roads, and as I appre- 
hend under those of most city and village charters as 
to streets and roads in cities and villages, the officers 
having them in charge cannot arbitrarily abandon or 
discontinue them. The statute provides a regular 
mode of procedure, with compensation, to effect a dis- 
continuance of them. The question of the right or 
power of a municipality to discontinue a street has 
frequently been presented to the courts of this State, 
and it has been held that the authorities might do so 
when it is done in the manner prescribed by law, and 
when there is left to the private citizen other and suit- 
able means of access. ‘To that effect are the cases of 
Radcliff Ex’rs v. Mayor, etc., 4 N. ¥. 195; Coster v. 
Mayor, etc., 43 id. 899; Fearing v. Zrwin, 55 id. 490. 

But it will be observed, upon an examination of 
these cases, that they clearly and distinctly recognize 
the right of access, and that the owner of such rights 
cannot be deprived of a street affording him access to 
his premises unless there is left for his use and enjoy- 
ment other suitable means of access, or the payment 
of a just compensation for the deprivation of the same. 
Such was the character of the case of Wilson v. Rail- 
road Co. (Sup.), 2 N. Y. Supp. 65, forminga part of the 
brief of respondent’s counsel, and upon the authority 
of which the learned General Term seems to have re- 
lied in the decision of this case. In that case the 
plaintiff's lot extended from King to Litchfield streets 
in the city of Rochester. The defendant, under chap- 
ter 147, Laws of 1880 (the act in question in this case), 
closed up Litchfield street but left the access afforded 
by King street; in short, did not deprive the plaintiff 
of the means of access to his lot. Iam not disposed 
to adopt the doctrine that a municipality may close up 
a street upon which abutting owners have built expen- 
sive structures for residences and business, and en- 
joyed access to them from the street so closed for 
many years, arbitrarily and without compensation for 
the injuries done to such rights. Such rights are sub- 
stantial and essential rights for the enjoyment of prop- 
erty and are appurtenances thereto. Abendroth v. 
Railroad Co., 122 N. Y. 498; Kane v. Railroad Co., 125 
id. 280. It would thus seem that the plaintiff could not 
be deprived of her rights if the city of Rochester itself, 
under any power that may reside in its municipal char- 
ter, had closed the street and debarred the plaintiff 
from the enjoyment of those rights without making or 
providing compensation therefor. But it may be 
contended that that view is not the real aspect in 
which this case is to be considered and decided. The 
municipality of the city of Rochester did not directly 
close this street, and in that way interfere with the 
plaintiff's right, and that we need not here discuss or 
decide the liability of the city for that act as it is not 
a party to the action. The defendant, the railroad 
company, did the act complained of, and this ac- 
tion is brought against that company for its agency 
in interfering with and violating plaintiff's rights. 
The railroad company had laid its track upon this 
street with the consent of the city of Rochester, and 
by virtue of its right under condemnation proceedings. 
The right it acquired under the latter proceeding was 
the right to use this street to lay its track and run its 
cars, subject to the olderand superior rights of the 
general public to use the street, and as we have seen 
subject to the rights of the abutters to access, air and 
light. 

Now it seems to follow as aconclusion from these 
premises, that if neither the State nor the city of 
Rochester could legally close this street, without mak- 
ing compensation to the abutting owners, the defend- 
ant railroad company acquired no right to erect its 
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structures in such abandoned or discontinued street. 
Stetson v. Faxon, 19 Pick. 147. Andif the street has 
not been legally discontinued, then the right of the 
railroad company is still limited as it was when it was 
first acquired, and is subject to the rights of the plain- 
tiffin respect to the easements, and the rights of the 
general public in respect to travel and passage. When 
therefore the defendant placed the structures com- 
plained of in the street, it violated the rights of the 
plaintiff in a much more marked manner than was 
done by the elevated railroad companies in the Abend- 
roth and Kane Cases, supra, and for which this court 
held them liable in damages. Since examining this 
case and writing the views and the conclusions above 
expressed, I have had an opportunity of perusing the 
very able and interesting opinion of Judge Andrews 
in the case of Riening v. Railroad Co., 28 N. E. Rep. 
640 (recently decided but not yet in the regular re- 
ports). The facts in that case were briefly these: The 
defendant road was located upon Water street in the 
city of Buffalo. Plaintiff’s building was located upon 
premises fronting and abutting said street. Upon the 
east of plaintiff's premises was Commercial street, and 
upon the west was Maiden Lane street. The munici- 
pal authorities of the city of Buffalo authorized the 
defendant in that case to raise the grade of Water 
street some five or six feet in front of plaintiff's prem- 
ises, and extending beyond the crossing of Commer- 
cial street and leaving a strip of some nine feet in 
width along the north side of Water street fora 
wagon-way and astrip fourteen feet wide for a side- 
walk at the former grade. The raised grade was 
twenty-four feet wide and was supported by stone 
walls, and was paved and used asa street when that 
action was commenced. The learned judge in his 
opinion reviewed the cases bearing upon this subject, 
and distinguished it from the case of Fobesv. Rail- 
road Co., 121 N. Y. 505, upon which the defendant in 
that case sought to sustain the defense, and held that 
the raising of the grade of the street in that manner, 
even under the license of the authorities of the city of 
Buffalo, was a violation of the plaintiff's rights of ac- 
cess, though the plaintiff had no title to the land 
within the lines of the street, and that the defendant 
was liable for the damages plaintiff had sustained. 
The case under consideration is a much stronger case 
than the case cited. In the case under consideration 
the obstruction prevented access to plaintiffs prem- 
ises with a team and vehicle. In the case referred to 
it made it inconvenient to approach plaintiff's prem- 
ises in that manner. We think the direction of a ver- 
dict for the defendant was error, and that the ques- 
tion of plaintiff's damages should have been submitted 
to the jury. 

The judgment should be reversed and a new trial 
granted, with costs to abide the event. 


All concur except BRADLEY and HAIGHT, JJ., not 
sitting. 


—_—__>____—_. 


UNITED STATES SUPREME COURT AB- 
STRACT. 


CONSTITUTIONAL LAW — TAXATION OF RATLROAD 
FRANCHISE—INTER-STATE AND FOREIGN COMMERCE.— 
Act of Maine of 1881 requires every corporation, etc., 
operating a railroad in the State, to pay ‘tan annual 
excise tax for the privilege of exercising its fran- 
chises,’’ the amount of the tax to be determined ac- 
cording to a sliding scale proportioned to the average 
gross earnings per mile within the State for the year 
preceding the levy ofthe tax. Held, that the method 
of determining the amount of the tax is merely a way 
of ascertaining the value of the privilege, and does not 








render the tax a tax upon the receipts themselves, and 
hence in its application to railroads which enter the 
State from another State or from Canada, the act does 
not operate as a regulation of inter-State or foreign 
commerce. The designation does not always indicate 
merely an inland imposition or duty on the consump- 
tion of commodities, but often denotes an impost for 
a license to pursue certain callings, or to deal in spe- 
cial commodities, or to exercise particular franchises. 
It is used more frequently in this country in the latter 
sense than in any other. The privilege of exercising 
the franchises of a corporation within a State is 
generally one of value, and often of great value, and 
the subject of earnest contention. It is natural there- 
fore that the corporation should be made to bear some 
proportion of the burdens of government. As the 
granting of the privilege rests entirely in the discre- 
tion of the State, whether the corporation be of do- 
mestic or foreign origin, it may be conferred upon such 
conditions, pecuniary or otherwise, as the State in its 
judgment may deem most conducive to its interests or 
policy. It may require the payment into its treasury 
each year of a specific sum, or may apportion the 
amount exacted according to the value of the business 
permitted, as disclosed by its gains or receipts of the 
present or past years. The character of the tax, or its 
validity, is not determined by the mode adopted in 
fixing its amount for any specific period or the times 
of its payment. The whole field of inquiry into the 
extent of revenue from sources at the command of the 
corporation is open to the consideration of the State 
in determining what may be justly exacted for the 
privilege. The rule of apportioning the charge to the 
receipts of the business would seem to be eminently 
reasonable, and likely to produce the most satisfactory 
results, both to the State and the corporation taxed. 
The court below held that the imposition of the taxes 
was a regulation of commerce, inter-State and foreign, 
and therefore in conflict with the exclusive power of 
Congress in that respect; and on that ground alone it 
ordered judgment for the defendant. ‘This ruling was 
founded upon the assumption that a reference by the 
statute to the travsportation receipts, aud to a certain 
percentage of the same, in determining the amount of 
the excise tax, was in effect the imposition of the tax 
upon such receipts, and therefore an interference with 
inter-State and foreign commerce. But a resort to 
those receipts was simply to ascertain the value of the 
business done by the corporation, and thus obtain a 
guide to areasonable conclusion as to the amount of 
the excise tax which should be levied; and we are un- 
able to perceive in that resort any interference with 
transportation, domestic or foreign, over the road of 
the railroad company, or any regulation of commerce 
which consists in such transportation. If the amount 
ascertained were specifically imposed as the tax, no 
objection to its validity would be pretended. And if 
the inquiry of the State asto the value of the privi- 
lege were limited to receipts of certain past years, in- 
stead of the year in which the tax is collected, it is con- 
ceded that the validity of the tax would not be affected ; 
and if not, we do not see how a reference to the results 
of any other year could affect itscharacter. There is 
no levy by the statute on the receipts themselves, 
either in form or fact. They constitute, as said above, 
simply the means of ascertaining the value of the 
privilege conferred. This conclusion is sustained by 
the decision in Insurance Co. v. New York, 134 U. 8. 
594. The Home Insurance Company was a corporation 
created under the laws of New York, and a portion of 
its capital stock was invested in ponds of the United 
States. By an act of the Legislature of that State, of 


1881, it was declared that every corporation, joint- 
stock company or association then or thereatter incor- 
porated under any law of the State, or of any other 
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State or country, and doing business in the State, with 
certain designated exceptions not material to the ques- 
tion involved, should be subject toa tax upon its cor- 
porate franchise or business, to be computed as follows: 
If its dividend or dividends made or declared during 
the year ending the lst day of November amounted to 
six per centum or more upon the par value of its capi- 
tal stock, then the tax was to be at the rate of one- 
quarter mill upon the capital stock for each one per 
cent of the dividends. A less rate was provided where 
there was no dividend or a dividend less than six per 
cent. The purpose of the act was to fix the amount of 
the tax each year upon the francnise or business of the 
corporation by the extent of dividends upon its capital 
stock, or where there were no dividends, according to 
the actual value of the capital stock during the year. 
‘The tax payable by the company, estimated according 
to its dividends, under that law, aggregated $7,500. 
The compary resisted its payment, asserting that the 
tax was in fact levied upon the capital stock of the 
company, contending that there should be deducted 
from it a sum bearing the same ratio thereto that the 
amount invested in bonds of the United States bore to 
its capital stock, and that the law requiring a tax with- 
out such reduction was unconstitutional and void. It 
was held that the tax was not upon the capital stock 
of the company, nor upon auy bonds of the United 
States composing a part of that stock, but upon the 
corporate franchise or business of the company, and 
that reference was only made to its capital stock and 
dividends for the purpose of determining the amount 
of the tax to be exacted each year. And the court 
said: “ The validity of the tax canin no way be de- 
pendent upon the mode which the State may deem 
fit to adopt in fixing the amount for any year which it 
will exact for the franchise. No constitutional objec- 
tion lies in the way of a legislative body prescribing 
any mode of measurement to determine the amount it 
will charge for the privileges it bestows.” The case of 
Steamship Co. v. Pennsylvania, 122 U. S. 326, in no 
way conflicts with this decision. That was the case of 
a tax, in terms, upon the gross receipts of a steamship 
company, incorporated under the laws of the State, 
derived from the transportation of persons and prop- 
erty between different States and to and from foreign 
countries. Such tax was held, without any dissent, to 
be a regulation of inter-State and foreign commerce, 
and therefore invalid. Wedo not question the cor- 
rectnuess of that decision, nor do the views we hold in 
this case in any way qualify or impair it. Dec. 14, 1891. 
State of Maine v. Grand Trunk Ry. Co. of Canada. 
Opinion by Field, J. Bradley, Harlan, Lamar and 
Brown, JJ., dissenting. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 


AGENCY—RATIFICATION—BENEFITS OF CONTRACT.— 
Defendant’s husband conveyed to her, in considera- 
tion of $1, land which was subject toa mortgage. Af- 
terward, without defendant’s knowledge or consent, 
the husband procured a loan from plaintiff for the pur- 
pose of discharging the mortgage, which was about to 
be foreclosed, and agreed that defendant should give 
plaintiff a mortgage on the land to secure the loan. 
The mortgage debt was paid by the husband with the 
money so lent, and a release was executed by the 
mortgagee and recorded. Defendant paid the fees for 
recording, and obtained the release from plaintiff who 
had taken it from the clerk’s office after it was re- 
corded. Held, that defendant ratified her husband’s 
unauthorized promise, and equity would compel her 
to execute a mortgage to plaintiff for the amount of his 
loan. Second Division, Oct. 27, 1891. Dort v. Nicken. 








No opinion. Order reversed and judgment entered 
on decision of Special Term affirmed with costs, on 
opinion of Daniels, J., at Special Term. 7 N. Y. Supp. 
235, reversed. 


APPEAL—EXCEPTIONS NOT TAKEN AT TRIAL.—W here 
the record shows that all plaintiffs’ evidence was ad- 
mitted, and that they reserved no exceptions, a judg- 
ment against them and an order denying a new trial 
are not subject to review on appeal here. Dec. 8, 1891. 
Wicks v. Thompson. Opinion by Earl,J. 13 N. Y. 
Supp. 651, affirmed. 


ATTACHMENT—WRONGFUL—LIABILITY OF ATTACH- 
ING CREDITORS—EFFECT OF INDEMNIFYING BOND— 
PARTIES —EVIDENCE.—(1) In an action for the wrong- 
ful taking of goods from an assignee under attachments 
against his assignor, brought by the assignee against 
the attachment creditors, proof that defendants gave 
the sheriff an indemnifying bond presumptively estab- 
lishes their liability for the trespass committed by him. 
(2) In such case the attaching creditors are jointly and 
severally liable with the sheriff, and plaintiff may sue 
them without joining bim. (3) Various creditors 
seized under attachment property in the hands of the 
debtor’s assignee, claiming that the assignment was 
fraudulent as to them, and each gave a separate bond 
of indemnity to the sheriff. Held, that on the assign- 
ment being declared valid the assignee could sue one 
of the creditors for the entire damage, and it was no 
defense that the owners were also liable for the tres- 
pass. (4) In such case, the action being brought 
against the creditors, and not the sheriff, for damages 
for the wrongful taking of the property, the conten- 
tion that defendants as indemnitors would ,have the 
right to be substituted as defendants in place of the 
sheriff, under the Code of Civil Procedure, section 
1421, providing that, where an action is brought against 
an officer for damages by reason of a levy, ete., if an 
indemnity bond was given the officer, the indemnitor 
may apply for an order substituting him as defendant 
in place of the officer, and that they ure only liable for 
such damages as they would be subjected to in an ac- 
tion by the sheriff on the bonds of indemnity, is with- 
out merit, as plaintiff had the right to sue defendants 
instead of the sheriff, and having elected to do so, the 
giving of the bonds to the sheriff, being res inter alios 
acta, cannot prejudice plaintiff. (5) In such case, even 
if the Code did permit such substitution, so as to im- 
pair the right of plaintiff to recover his full damages 
from the attaching creditors, it would be taking prop- 
erty without due process of law, as plaintiff's cause of 
action against the creditors is a right of property. (6) 
Where a creditor unlawfully seizes under attachment 
property in the hands of his debtor’s assignee, and 
gives an indemnifying bond to the sheriff, his liability 
in an action against him by the assignee for damages 
rests upon the wrongful taking of the property, and 
not upon, nor isit governed by, the bonds. (7) In an 
action for the wrongful taking of goods from an as- 
signee under attachments against his assignor, brought 
by the assignee against the attaching creditors, the 
creditors having given the sheriff indemnifying bonds, 
the bona fides of the assignment was attacked by de- 
fendants. Held, that the record of a judgment in an 
action brought by such creditors against the assignor 
and assignee to set the assignment aside as fraudulent, 
adjudging the assignment valid, was admissible evi- 
dence notwithstanding the fact that the bonds of in- 
demnity were given, since in both actions the credit- 
ors appeared in their individual capacity only. (8) 
Where a joint action is brought against two or more 
persons for unlawfully taking property under different 
warrants of attachment, one of such creditors cannot 
complain if plaintiff, by leave of court, discontinues 
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the action against the others, since he had the right 
originally to sue either one or all of the wrong-doers. 
Dec. 22, 1891. Dyettv. Hyman. Opinion by Ruger, 
c. J. 13N. Y. Supp. 895, affirmed. 


ATTORNEY AND CLIENT—EQUITABLE ASSIGNMENT— 
FORFEITURE.—(1) An attorney agreed with his client 
to conduct certain litigation, and the client agreed 
that the attorney should receive as his compensation a 
specified percentage of the amount recovered, reserv- 
ing the right within sixty days to substitute a cash fee 
in place of such percentage. Held, that the agreement 
constituted an equitable, conditional assignment to 
the attorney of an interest in the subject of litigation. 
Fairbanks v. Sargent, 104 N. Y. 108; Williams v. In- 
gersoll, 89 id. 508. (2) The attorney, having obtained 
an offer of settlement which his client would not ac- 
cept, withdrew from the case, which was afterward 
settled by other counsel in adifferent way. Held, that 
the attorney, by withdrawing from the case, had for- 
feited the interest given him by the agreement. Dec. 
1, 1891. Holmes v. Evans. Opiuion by Andrews, J. 
13 N. Y. Supp. 614, affirmed. 


CONTRACTS—RESCISSION — EVIDENCE — DAMAGES. — 
(1) Defendants contracted with plaintiff to furnish him 
a theater for performances by his comedy company, 
plaintiff to receive therefor fifty per cent of the gross 
receipts. In a letter written by plaintiff to defendants 
subsequent to said contract plaintiff inclosed a written 
contract, to be signed by defendants, for sixty per 
cent of the gross receipts, stating that he could not 
think of playing forless. Defendants in reply re- 
turned the contract unsigned, and said they did so be- 
cause “ we have a contract signed by you and do not 
need auy other.”’ Held, that plaintiff was justified by 
defendant’s letter in considering the first contract as 
still in force. Johnstone v. Milling, 16 Q. B. Div. 460: 
Frost v. Knight, L. R., 7 Exch. 111; Zuck v. McClure, 
98 Penn. St. 541. (2) In an action for the breach of 
such contract plaintiff is entitled to recover the 
amount of the losses he sustained in preparing for the 
appearance of his company at defendants’ theater, and 
not the profits he might have made by the perform- 
ances, as they are not ascertainable. Second Division, 
Dec. 22,1891. Bernstein v. Meech. Opinion by Brad- 
ley, J. 8 N. Y. Supp. 944, affirmed. 


CONSTITUTIONAL LAW—TAKING PUBLIC PROPERTY 
FOR PRIVATE USE—ACTS INVALID IN PART—ERIE CA- 
NAL.—(1) Laws of 1889, chapter 291, section 18, as 
amended by Laws of 1890, chapter 314, authorizing the 
Syracuse water board to conduct water not required 
for the Erie canal from 8. lake to said city, through a 
pipe of certain dimensions, provided that before any 
water should be taken, the board should, at the “‘ ex- 
pense of said city,’’ increase the storage capacity of the 
lake sufficiently to store therein all the ordinary flow 
of its water-shed; that the dam and all structures 
connected therewith, together with the regulation of 
the flow of water through the pipe, should be in the 
exclusive control of the superintendent of public 
works, and should be kept in repair at the “‘ expense of 
the city.”” Held, that the act conferred only a license, 
and though the waters of S. lake, so far as necessary, 
had been previously appropriated as a feeder for the 
Erie canal, the act was not repugnant to the Constitu- 
tion, article 7, section 6, which provides that the State 
shall not sell, lease or otherwise dispose of the Erie ca- 
nal, but it “* shall remain the property of the State and 
under its management forever.” (2) The fact thatl 
Revised Statutes, page 217, section 1, which was passed 
for certain administrative purposes, provided that the 
navigable communication between Lake Erie and the 
Hudson river, ‘‘ and all the side cuts, feeders and other 





works belonging to the State connected therewith,” 
should be known as the “ Erie Canal,’’ was immater- 
ial. (3) The act does not ‘‘appropriate’’ public prop- 
erty for local or private purposes, within the meaning 
of the Constitution, article 1, section 9, which provides 
that the assent of two-thirds of the members elected 
to each branch of the Legislature shall be requisite to 
every bill ‘‘ appropriating the public moneys or prop- 
erty for local or private purposes,’’ since by the re- 
quirement that the city shall increase the storage ca- 
pacity of the lake, and erect and maintain at its own 
expense a dam and other structures, the State receives 
a consideration for the license. Rumsey v. Railroad 
Co., 28 N. E. Rep. 763, distinguished. (4) Laws of 1889, 
chapter 291, provided for the appointment of the Syra- 
cuse water board, and authorized it in the name of the 
city to acquire, construct and maintain a system of 
water-works for the city. Section 18 empowered the 
board to ‘appropriate ” so much of the waters of 8. 
lake ‘‘as may be necessary” to supply the city and its 
inhahitants with water, on condition that the city 
should, when required by the canal board, ‘furnish ”’ 
from such source as much water for the use of the Erie 
canal as should be taken by the city from S. lake. 
Held, that conceding section 18 to be unconstitutional 
the whole act was not thereby rendered void, since the 
act constituted a water board and clothed it with some 
powers that could be exercised. (5) A clear and sub- 
stantial conflict with the Constitution will alone jus- 
tify the condemnation of a statute. Dec. 22, 1891. 
Comstock v. City of Syracuse. Sweet v. Same. Opin- 
ion by Earl, J. 14 N. Y. Supp. 421, and 16 id. 38], 
reversed. 27 N. E. Rep. 1081, affirmed. 


CoRPORATIONS—STOCKHOLDERS—PERSONAL LIABIL- 
Ty. —- (1) Under the General Manufacturing Act, 
which provides that all stockholders of the corpora- 
tions named in the act shall be liablo to creditors 
thereof until the entire capital stock shall have been 
paid in, the word “ creditors ’’ does not include direct- 
ors to whom the corporation is indebted for salaries. 
Riggs v. Palmer, 115 N. Y. 506. (2) The acceptance 
and retention of acertificate of stock by one who has 
paid to the corporation the face value of the stock 
shows that he did not intend the payment as a gift to 
the corporation, but as a subscription for said stock. 
Dec. 1, 1891. McDowall v. Sheehan. Opinion by Earl, 
J. 13 N. Y. Supp. 386, reversed. 


CoVENANTS—EVIDENCE OF BREACH—DEED AS MORT- 
GAGE.— (1) In an action for breach of covenants of 
seizin and right to convey, proof that defendant’s 
grantor asserts that his deed to defendant was in fact 
a mortgage is insufficient to make out even a prima 
facie case for plaintiff. (2) Where a mortgagor gives 
his mortgagee an absolute deed of the mortgaged land, 
under a parol agreement that the mortgagee shall sell 
the land, deduct from the proceeds the amount of the 
mortgage debt, and pay the residue to the mortgagor, 
the deed does not thereby become a mortgage. Dec. 
1, 1891. Wilson v. Parshall. Opinion by Earl, J. 7 
N. Y. Supp. 479, affirmed. 


CUSTOMS AND HEALTH OFFICERS—UNLAWFUL SEIZ- 
URE OF IMPORTED GOODS—TORT OF PARTNER—VER- 
pict.—(1) The collector of the port of New York, un- 
der authority of the health regulations, and by the ad- 
vice and approval of the health officer, whom he was 
required by the Revised Statutes of the United States, 
sections 4792, 4793, to aid, directed the inspector in 
charge of a vessel laden with rags to send the rags on 
bonded lighters to defendants’ stores, such stores hav- 
ing been designated by the health officer as a ware- 
house for the storage and disinfection of imported 
rags. The ragscame within the rules which author- 
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ized them to be sent there and disinfected, but though 
they were taken there apparently fur disinfection, 
neither the bealth officer nor the collector ordered 
them to be disinfected. Defendants proceeded to dis- 
infect them without such actual orders, and without 
the approval by the health officer of the efficiency of 
the work, or of the charges therefor. Held, that de- 
fendants, having paid the lighterage charges, had, as 
against the importers of the rags, a lien thereon for 
such charges, and for storage for such time as the rags 
properly remained in the stores, but not for charges 
for disinfection under Laws of 1865, chapter 592, sec- 
tions 6, 7, providing that when expenses shall be in- 
curred or services rendered by the health officer or his 
employees in discharge of the duties imposed upon 
him by law, in relation to vessels, merchandise, etc., 
under quarantine, such expenses, services and charges 
shall be alien on the vessels, merchandise, etc. (2) In 
an action for the wrongful detention of plaintiffs’ 
goods, the fact that the jury disagree as to one defend- 
ant does not affect their verdict as against the others, 
though the complaint alleges a {conspiracy between all 
of the defendants. ‘3) Where one partner acts for the 
firm in demanding illegal charges, and detaining goods 
until they are paid, every member of the firm is liable 
for the damage. Second Division, Dec. 22, 1891. 
Leckwood vy. Bartlett. Opinion by Bradley, J. 7N. 
Y. Supp. 481, modified. 


ELECTIONS — BALLOTS — DISTINGUISHING MARK — 
MANDAMUS TO BOARD OF CANVASSERS.—(1) Laws of 
1890, chapter 262, as amended by Laws of 1891, 
chapter 296, requires the ballots used at a public 
election to be uniform in size, type, color and quality 
of paper, and provides ($17) that the indorsement on 
each ballot (which is the only part exposed) must be 
printed in certain type, and shall read, ‘ ‘ Official bal- 
lot for ——;’ and after the word ‘ for’ shall follow the 
description of the polling-place for which the ballot is 
prepared. * * *” Section 31 provides that no in- 
spector of election shall deposit, or permit to be de- 
posited, “‘any ballot which is not properly indorsed 
and numbered;”’ and that ‘no ballot which has not 
the official indorsement shall be counted,” except as 
provided in section 21; nor shall any inspector de- 
posit, or permit to be deposited, any ballot that has 
any distinguishing mark on the outside thereof. Sec- 
tion 21 provides for unofficial ballots which may be 
printed or written, where the official ballots have been 
lost, and in certain other emergencies, and expressly 
declares that such ballots shall have no indorsemeut. 
Held, that official ballots intended for one polling- 
place, which is designated in the indorsement thereon, 
such ballots being for the candidates of one party only, 
which, through the inadvertence of the officer having 
charge of the preparation of the ballots,or for any 
other reason, are sent to a polling-place other than is 
designated in the indorsement, and there voted and 
deposited by the inspector, cannot be counted, since 
the indorsementis not as prescribed by law, and con- 
tains a distinguishing mark. (2) In such case the bona 
fides of the voters in using such ballots, or of the in- 
spectors in receiving them, is immaterial. (3) Where 
the board of canvassers have counted such ballots and 
included them in their statement of the result of the 
election, mandamus will lie to compel them to correct 
the statement by deducting such votes. Dec. 29, 1891. 
People, ex rel. Nichols, v. Board of Canvassers of Onon- 
daga County; People, ex rel. Ryan, v. Same. Opinion 
by Gray, J. Andrews, Pevkham and Finch, JJ., dis- 
senting. 





CANVASSING BOARDS— DUTY OF COUNTY 


CLERK AS SECRETARY — MANDAMUS.— (1) Under the 
election law providing that the county clerk shall act 





as secretary of the board of county canvassers (but of 
which he is not a member), and that the statements of 
the board shall be certified as correct and attested by 
the chairman and secretary, and a copy thus certified 
and attested delivered to the county clerk to be re- 
corded, the duty of the clerk as secretary is purely 
ministerial, and he cannot refuse to attest the state- 
ment of the board on the ground that it is incorrect or 
based on illegal action. (2) Where the clerk, as secre- 
tary of the board, improperly refuses for such reason 
to attest the statement of the board, the board can ap- 
point asecretary pro tem. in his place to perform his 
duties, or can designate one of theirown number as a 
proper officer to attest, though such power is not ex- 
pressly conferred by the statute, the power being em- 
braced in the power of the board to canvass and cer- 
tify its work. (3) The statute also requires the county 
clerk to transmit certified copies of the statement of 
the board of county canvassers to the governor, the 
secretary of State and the comptroller, and upon these 
statements the State board is to act in its canvass; but 
if the county clerk refuses to do so, certified copies 
sent up by the secretary pro tem., appointed by the 
board of county canvassers on the clerk’s refusal to 
perform the duties required of him, may be acted 
upon by the State board of canvassers. (4) Where the 
returns and statements sent up to the State board, 
though on their face proper and valid, are the result of 
an illegal action on the part of the county canvassing 
board, by which it departed from its sphere as a min- 
isterial body, and in excess of its jurisdiction, made 
an illega! and erroneous canvass, mandamus will lie to 
compel the State board to canvass without regard to 
such returns. The papers, in substance, allege that the 
board of county canvassers illegally canvassed the re- 
sult of the returns from the inspectors of election in 
the whole county, and made up its own canvass in op- 
position to such returns, and asa result gave ninety- 
two more plurality to Osborne than by the returns of 
tbe inspectors he was entitled to, and resulting in an 
apparent plurality of fourteen votes in the senatorial 
district in favor of Mr. Osborne. These allegations are 
nowhere denied in the papers used in opposition to 
the application for a mandamus. Mr. Mylod simply 
gives a history of the events as to the refusal of the sec- 
retary tosign and what then took place. The state- 
ment of the canvass, as actually made, is attached to 
the papers in opposition; but there is no explana- 
tion or contradiction as to the manner of arriv- 
ing at the actual result, as alleged in the mov- 
ing papers. The whole case stands on that re- 
turn asa legal and valid one. Treating the paper 
on file in the office of the secretary of State in 
the same way as if it were certified by the county 
clerk, and sent from his office and duly received and 
filed in the office of the secretary of State, the ques- 
tion presents itself as to the proper course in such case. 
We would then have a return which was on its face 
proper and valid, but in regard to which allegations 
were made that it was the result of an illegal action 
on the part of the county canvassing board, by which 
that board departed from its appropriate sphere as a 
ministerial body, and, in excess of its jurisdiction, pro- 
ceeded to make an invalid canvass, and the return on 
file embodied the result of such illegal canvass. Upon 
these facts, standing uncontradicted, we think the 
court below, in its proper branch, would have the 
power to command the State canvassers to canvass 
without regard to such areturn. Asit contained the 
result of an illegal and erroneous canvass by the board 
of county canvassers in excess of its jurisdiction, and 
which thereby would alter the result of an election, 
the court should not permit it to be canvassed. As to 
the allegations of the manner of the making of the re- 
turn by the county board, the State board could not 
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itself inquire into them. If another return should be 
duly sent to the board, properly authenticated, and 
containing the result of the legal action of the board 
of county canvassers, the State board could canvass it. 
We think,as aresult, that the order for the writ, and the 
writ itself, should be modified by striking out the pro- 
visions requiring areturn to be certified by, and to 
come from, the county clerk of Dutchess county, and 
issued under his seal, and as so modified the order is 
affirmed. Dec. 29, 1891. People, ex rel. Daley, v. 
Board of State Cunvassers. Opinion by Peckham, J. 


ELECTIONS—CORRECTION OF RETURNS-—MISTAKE IN 
NAME OF CANDIDATE.—Votes were returned by the 
boards of inspectors of an election as having been cast 
for * David A. Munroe,’ * D. A. Munroe,” and ‘ D. 
A. Munroe, Jr ,’’ which were in fact cast for David A. 
Munroe, Jr. In every case the sample ballots returned 
by the various boards of inspectors, and attached to 
their statement of the result of the vote, showed that 
the ballots were all printed with the name of ‘ David 
A. Munroe, Jr.,’’ and in that form deposited in the 
ballot-box, but that by mistake the printed blank 
statements used by the inspectors contained the name 
variously designated as above stated. Held, that man- 
damu: may issue to the county canvassers requiring 
them, before canvassing the vote, to send the returns 
back to the boards of inspection, for correction, but 
not to compel them, after correction, to canvass the 
vote. People v. Board, 126 N. Y. 392, distinguished. 
Dec. 29, 1891. People, ex rel. Munroe, v. Board of 
County Canvassers of Onondaga County. Opinion by 
O’Brien, J. Audrews, Finch and Peckham, JJ., dis- 
sent. 


DUTIES OF STATE BOARD OF CANVASSERS. 
—The election law requires the boards of county 
canvassers to make certified statements of the result of 
an election, and file certified copies thereof with the 
State board of canvassers, and declares that the State 
board shall upon such certified copies make a state- 
ment of the whole number of votes given at such elec- 
tion for the various offices, each of which statements 
shall show the names of the persons to whom the 
votes were given, and the number given to each, and 
shall certify such statements to be correct, and sub- 
scribe the same; that upon such statements they shall 
determine and declare what persons have been, by the 
greatest number of votes, elected, and make and sub- 
scribe on the proper statement acertificate of such de- 
termination, and deliver the same to the secretary of 
State. Held, that the duties of the State board of can- 
vassers are purely ministerial, the only proper evi- 
dence to go before them, on which they are to base 
their determination, being the statements of the 
boards of county canvassers, and they cannot consider 
questions as to the legality and conduct of the election 
raised by protests and other papers sent up to them by 
the county canvassers. Dec. 29,1891. People, ex rel. 
Derby, v. Board of State Canvassers. Opinion by 
Gray, J. Finch, J., concurs in result. 








MANDAMUS TO SECRETARY OF STATE TO 
COMPEL RETURN OF PAPERS.—Though a resolution of 
the board of county canvassers, transmitted by it to 
the secretary of State, with a protest against an elec- 
tion, and affidavits and other papers in relation 
thereto, cannot be properly considered by the State 
board of canvassers in canvassing the returns as sent 
up by the county board, mandamus will not lie to 
compel the secretary of State to cancel the same or re- 
turn it, and to abstain from permitting it to go before 
the State board. Dec. 29, 1891. People, ex rel. Sher- 
wood, v. Rice, Secretary of State. Opinion by Earl, J. 
Andrews and Finch, JJ., concur in result. 





ELECTIONS—PARK COMMISSIONERS—ELIGIBILITY TO 
LEGISLATURE—MANDAMUS TO CANVASSING BOARD.— 
(1) Laws of 1891, chapter 308, providing a public park 
in the city of Horuellsville, provides for the appoint- 
ment of a board of park commissioners, to be ap- 
pointed ‘‘in and for the city,” by the mayor, and with 
the consent of the common council, the mayor being 
also given the power to suspend or remove a member 
of the board, with the consent of the council. It fur- 
ther provides that no person who holds “any other 
city office ” shall hold the office of park commissioner, 
and that such officers shall give bond to the city, etc. 
Their duties are to locate and take by purchase or con- 
demnation lands fora city park, and manage the same, 
and to pass park ordinances. Held, that a park com- 
missioner isa city officer, within the meaning of the 
Constitution, article 3, section 8, providing that no 
person shall be eligible to the Legislature who is an 
officer under any city government. (2) A court will not 
grant a writ of mandamus to compel the issuance of a 
certificate of election to an office to one who is ineligi- 
ble under the Constitution, though it may be the duty 
of the board of canvassers to issue the certificate to 
him on the returns, because they are without power 
to act judicially in determining his eligibility, and 
mandamus is only issued to secure or protect a clear 
legal right. Finch and Andrews, JJ., dissenting. (3) 
Constitution, article 3, section 10, providing that each 
house of the Legislature shall be the judge of the elec- 
tions, returns and qualifications of its own members, 
does not prevent a court, on application by one claim- 
ing to be elected to the Legislature for a writ of man- 
dumus to compel the canvassing board to issue him a 
certificate of election, from determining whether he is 
eligible to the office. Finch and Andrews, JJ., dis- 
senting. (4) The board of canvassers, in canvassing an 
election, act in a purely ministerial capacity, and have 
no power to inquire into the legality of the election or 
the eligibility of a candidate. Dec. 29,1891. People, 
ex rel. Sherwood, v. Board of State Canvussers. Opin- 
ion by Earl, J. 


INSURANCE—COMMISSIONS OF AGENTS—CANCELLA- 
TION OF POLICY.—Agents of an insurance company, 
entitled by their contract to thirty per cent of the pre- 
miums received through their agency, deducted the 
full thirty per cent on the issue of a policy providing 
that at anytime, on application of the assured, it 
would be cancelled, and the unearned premium re- 
funded. After the agents’ term of employment had 
expired, they induced assured to cancel] his policy and 
insure in acompany for which they had become agents. 
Held, that they must refund to the company thirty 
per cent of the amount it refunded to assured. There 
is no well-supported principle which would enable 
them to take from the plaintiff the benefit of the con- 
tract of insurance it had through them made, and re- 
tain the portion of the consideration received by them, 
and which they had caused the plaintiff to restore to 
the assured. The question was not one of disability 
arising out of the fiduciary relation; that had ceased to 
exist between the parties. It was one founded in con- 
tract, pursuant to which the defendants had received 
compensation out of the proceeds of the transaction 
measured by the term of indemnity, and by causing 
the defeat of the operation of the contract of insur- 
ance they had created, before its stipulated period ex- 
pired, and thus requiring the plaintiff to rebate a por- 
tion of the premium, they caused a partial failure of 
consideration of the contract they assumed to perform, 
and to the extent at least of the amount received by 
them of the sum which the plaintiff was thus required 
to refund, they became liable to reimburse it. The 


power of an agent tu create rights by contract for his 
principal includes an implied duty to observe and not 
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to defeat or destroy them. In legal contemplation the 
relief of the plaintiff from its contract of insurance 
was of some value to it at the time the policies were 
cancelled, although it turned out that no loss would 
have been suffered if they had continued effectual un- 
tilthe end of the term for which they were issued. 
Second Division, Dec. 1, 1891. American Steam Boiler 
Ins. Co. v. Anderson. Opinion by Bradley, J. 6 N. 
Y. Supp. 507, affirmed. 


INSURANCE — VOIDABLE POLICY — RATIFICATION — 
POWERS OF OFFICERS — CONDITIONS — NONSUIT.—(1) 
The by-laws of a mutual fire insurance company pro- 
vided that the president, vice-president and secretary 
should constitute an executive committee, one of 
whom must approve each application for insurance be- 
fore a policy could be issued, and that every applica- 
tion taken by a duly authorized person should cousti- 
tute a contract of insurance until the applicant was 
notified of its modification or rejection. Held, that 
an application by the secretary for insurance on his 
own property, when approved by the vice-president, 
constituted a valid contract of insurance. New York 
Cent. Ins. Co. v. National Protection Ins. Co., 14 N. 
Y. 85; Voltz.v. Blackmar, 64 id. 440: 1 May Ins. (3d 
ed.), §125. (2) A policy afterward issued by the secre- 
tary on such application, without the previous approval 
of some other officer, though voidable, does not invali- 
date the contract of insurance created by the approval 
of the application. (3) Where the insurance company 
retains the premium paid by the secretary at the time 
of making application, and after he has gone out of of- 
fice and turned ever the application with the other 
papers of the company to his successor, includes the 
policy issued to him in its report of outstanding insur- 
ance, and after the fire requires him to submit proofs 
of loss, it thereby ratifies the policy. Titus v. Insur- 
ance Co., 81 N. Y. 410; Roby v. Insurance Co., 120 id. 
510; Hyatt v. Clark, 118 id. 563. (4) Where the affairs 
of a mutual fire insurance company, of which every 
person insured byit is required to be a member, are 
managed by a board of directors, who select all the 
officers of the company, such officers have power to 
waive defects and ratify invalid policies of insurance. 
(5) Where a single policy of insurance covers both real 
and personal property, a mortgage of the realty alone 
in violation of the terms of the policy does not invali- 
date the insurance on the personalty. Whatever the 
rule may be elsewhere, it is settled in this State that 
where insurance is made on different kinds of prop- 
erty, each separately valued, the contract is severable, 
even if but one premium is paid, and the amount in- 
sured is the sum total of the valuations. Merrill v. In- 
surance Co., 73 N. Y. 452; Schuster v. Insurance Co., 
102 id. 260; Smith v. Insurance Co., 47 Hun, 30; Wood- 
ward v. Insurance Co., 32 id. 365. (6) On appeal from 
a compulsory nonsuit, no objection to plaintiff's proof 
can be made that was not stated in the trial court asa 
ground of the motion for nonsuit. Second Division, 
Dec. 1, 1891. Pratt v. Dwelling-House Mut. Fire Ins. 
Co. Opinion by Vann, J. 6 N. Y. Supp. 78, reversed. 


JUDGMENT — RES ADJUDICATA — ESTOPPEL.— (1) 8S. 
sued B. on an account, and attached certain land. The 
attachment was dissolved, and action brought on the 
attachment bond. In the latter action S. answered 
that B. had agreed to sell her said land, credit for the 
price to be given on B.'s debt to her, and she prayed 
for specific enforcement of the contract by way of 
counter-claim. On toe trial evidence in support of the 
counter-claim was rejected on the ground that by 
suing on the account without giving credit for the 
price of the land S. had waived performance of the 
agreement, and judgment for damages was rendered 
in favor of B. Held, that such judgment did not estop 











S. from afterward suing for the specific enforcement 
of the contract, since the contract constituted neither 
a defense nor a counter-claim to the action on the at- 
tachment bond, and the exclusion of the evidence was 
therefore proper, and prevented a decision on the 
merits on that point, though the reason given for its 
exclusion was erroneous. (2) After entry of judgment 
in the action on the bond, 8. amended her complaint 
in the other action so as to give B. credit for the price 
of the land, and gave evidence of the contract. The 
referee found that the contract was made, but as the 
credit given extinguished the account sued on, judg- 
ment was given in that action for B. Held, that such 
judgment was conclusive as to the fact of the execu- 
tion of the contract. (3) Where there have been two 
adjudications of the same matter between the same 
parties, with opposite results, the estoppel of one judg- 
ment neutralizes that of the other, and both parties 
may assert theirclaims anew. Dec. 1,1891. Shaw v. 
Broadbent. Opinion by Ruger, C.J. 7 N.Y. Supp. 
293, and 15 id. 159, reversed. 


' MECHANIC’S LIEN—ORDER ON FUND—PRIORITIES.— 
Under the Mechanics’ Lien Law (Laws 1885, chap. 342) 
providing that a materialman shall acquire a lien on 
“filing the notice of lien,’’ one to whom the contractor 
gives an order on the fund due forthe work hasa right 
prior to one who thereafter files alien for materials. 
Second Division, Dec. 1, 1891. Stevens v. Ogden. 
Opinion by Follett, C.J. Parker, J., absent. 7 N. Y. 
Supp. 771, reversed. 


MUNICIPAL CORPORATIONS—PUBLIC IMPROVEMENTS 
—VALIDATION OF ASSESSMENTS. —Laws of 1883, chapter 
298, title 11, section 1 (amending the charter of the city 
of Albany), provides that ‘‘ ali assessments heretofore 
levied in the city of Albany, proceedings to vacate, re- 
view or set aside which were not pending January 15, 
1883, are hereby validated and confirmed,’ and that 
“no assessment that may hereafter be levied shall be 
void or shall be vacated because of the failure on the 
part of a contractor to comply with all the require- 
ments of law or of the contract in respect thereto,”’ 
and then provides a remedy for such failure, provided 
the tax payer, within twenty days, take the proceed- 
ing mentioned in section 2, which provides: * If in 
the proceedings relative to any assessment * * * 
in the city of Albany * * * any fraud or defect in 
the work * * * ghall be alleged to exist, * * * 
the party aggrieved may apply to have the assessment 
vacated or reduced * * * to the county judge.” 
Held, that the statute did not authorize the county 
judge to vacate an assessment levied by the city prior 
to January 15, 1883, no proceedings having ever been 
instituted before for that purpose, since such assess- 
ments were validated by section J, and section 2 re- 
lated only to future assessments. Dec. 1, 1891. Jn re 
President, etc., of Delaware & H. Canal Co. Opinion by 
O’Brien, J. 14 .N. Y. Supp. 585, affirmed. 


PARTNERSHIP — DISSOLUTION AND ACCOUNTING. 
WITNESS— DISCREDITING.—(1) Where plaintiff and de- 
fendant had been copartners, and as such had acquired 
land, the title to which was taken in the name of de- 
fendant, and he paid certain mortgages thereon, in an 
accounting of the partnership he was entitled to 
credit therefor, though he had afterward incumbered 
the land by another mortgage. (2) Defendant claimed 
credit for certain repairs made on the premises. He 
had employed and paid one 8., as agent, for taking care 
of the premises and making repairs thereon. The ac- 
counting had been partially tried by another referee, 
who died before it terminated. Defendant testified 


that he had vouchers for payments made for such re- 
pairs, and that they were left with the former referee, 
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to whose office defendant had been, but was informed 
by the person in charge that they had been transmitted 
to the new referee, and that defendant had not since 
been able to find them. Held, that defendant’s testi- 
mony that he paidj the items of repairs to S. was 
competent. (3) It was error to allow plaintiff to state 
what facts were shown on the trial before the former 
referee. (4) It was not competent to discredit defend- 
ant by asking him if he was under indictment for per- 
jury. People v. Crapo, 76 N. Y. 288; Ryan v. People, 
79 id. 593; People v. Noelke, 94 id. 137-144; People v. 
Irving, 95 id. 541-544. Second Division, Dec. 1, 1891. 
Van Bokkelein v. Berdell. Opinion by Haight, J. 3 
N. Y.Supp. 333, reversed. 


PARTNERSHIP — WHAT CONSTITUTES.—S. and K. 
made a contract, whereby the former agreed to pur- 
chase of a third person certain lots and erect two 
houses thereon, K. agreeing to make the necessary ad- 
vances to complete the same above acertain amount 
to be raised on a builder’s loan. It was also agreed 
that on completion of the buildings 8S. would convey 
to K. either one of the houses, or at the option of K., 
iu case the lots were sold at a price satisfactory to both 
parties, S. would, after paying all advances, pay to K. 
one-half the sum realized on the sale, ‘‘ it being the 
intent of the parties to equally divide any profits which 
may be realized by the sale of said buildings.” Held, 
that the agreement was a mere executory contract of 
sale and not a partnership. Curry v. Fowler, 87 N. Y. 
33. Dec. 1, 1891. Demarest v. Koch. Opiuion by Ru- 
ger, C. J. 9N. Y. Supp. 726, affirmed. 


PARTY WALL—QUESTIONS FOR JURY—OPINION EVI- 
DENCE.—(1) In an action to recover half the price of a 
party wall built by plaintiff under a contract that de- 
fendant, when he used the wall, was to pay for half of 
it, where the objection is made that the wall was im- 
properly built, in that it contained flues which en- 
croached two inches on defendant’s portion of the 
wall, it is proper to ask an architect whether it is cus- 
tomary to build flues in party walls. Smith v. Clews, 
114 N. Y. 190; Fettretch v. Leamy, 9 Bosw. 510, 525. 
(2) Whether the encroachment of two inches by the 
flues was a substantial defect in the construction of the 
wall, and whether it prevented defendant from using 
the wall in the same way that plaintiff did, are ques- 
tions of fact. (3) It is proper for plaintiff to testify 
whether he intended to build the wall correctly with 
regard to flues. Dec. 1,1891. Hammannv. Jordan. 
Opinion by Peckham, J. 13 N. Y. Supp. 228, reversed. 


RAILROADS — ELEVATED — ADVERSE POSSESSION — 
DAMAGES.— (1) Twenty years’ adverse possession of 
part of the air, light and access appurtenant to a city 
lot by means of the maintenance of an elevated road 
in the street in front of such lot is sufficient to give 
title to such easements by prescription, even though 
the possession is based on no actual adverse title. 
Broiestedt v. Railroad Co., 55 N. Y. 220, distinguished. 
(2) The possession of a street by an elevated railroad 
company under a charter which provides that any pri- 
vate property used or acquired shall be compensated 
for by the company is not necessarily subordinate to 
the street rights of the owners of abutting property. 
(3) In an action against an elevated railroad company 
for injury toa lot abutting on the street on which the 
road runs, the company pleaded title by prescription. 
The evidence showed that the original entry upon 
the street was merely experimental; that during 


the twenty years’ possession relied on to es- 
tablish the title the road had been changed 
from a cable road to a steam railroad; that the 


original possession was taken when both parties 
were ignorant that the maintenance of the road 





interfered with the rights of the owners of abutting 
property; and that after the expiration of said twenty 
years, the company instituted proceedings to condemn 
the lot-owners’ street rights. Held, that the evidence 
justified a finding that the company’s possession was 
not adverse to the lot-owner. (4) Where some part of 
the street rights of a lot-owner have been taken by an 
elevated road operated by acable, and afterward the 
cable company’s successor changes the road into one 
operated by steam, and increases the amount of inter- 
ference with the lot-owner’s street rights, the lot- 
owner’s acquiescence in the operation of the cable 
road, even though it has continued for twenty years,’ 
does not diminish the damages which he may recover 
from the steam road for its interference with his street 
rights. (5) In an action by a lot-owner to restrain the 
operation of an elevated road, where the court grants 
in the alternative either an injunction or the payment 
of damages by the company, such damages should not 
exceed the compensation to which the lot-owner would 
be entitled were the proceeding one for the con- 
demnation of his street rights. (6) In such case, dam- 
ages forinjury resulting from the noise of passing 
trains should not be allowed, since such damages are 
only recoverable where the injury from noise was 
caused while the road was maintained without right. 
Kane v. Railroad Co., 125 N. Y. 164, distinguished. 
Dec. 15, 1891. American Bank-Note Co. v. New York 
El. R. Co. Opinion by Finch, J. Ruger, C. J., and 
Peckham and O’Brien, JJ., dissenting. 13 N. Y. Supp. 
626, modified. 


ELEVATED — INJURY TO ADJACENT PREM- 
ISES — DAMAGES. — (1) The fact that the owner of 
land which Is injured by the operation of an elevated 
railroad in front of it bought the land after the con- 
struction of the road does not prevent him from re- 
covering fee-damage therefor. Pappenheim v. Railway 
Co., 28 N. E. Rep. 518. (2) The fact that premises are in 
the possession of tenants does uot prevent the landlord 
from recovering rental damage from the road. Kerno- 
chan v. Railroad Co., 29 N. E. Rep. 65. Dee. 1, 1891. 
Sterry v. New York El. R. Co. Opinion per Curiam. 
14 N. Y.Supp. 958, affirmed. 








ELEVATED—INJURY TO ABUTTERS—RIGHT OF 
ACTION—LANDLORD AND TENANT—(1)—An elevated 
railroad was built in front of property which plaintiff 
then held as assignee of a lease, which provided that 
on its expiration the landlord might either buy the 
tenant’s improvements or give him a renewal of the 
lease. After the construction of the road plaintiff's 
lease expired, and he took a new lease of the property, 
and after that he sued the railroad company for dam- 
age caused by the maintenance of the road. Held, that 
he was entitled to substantial damages and to equi- 
table relief, since the new lease was but a continuation 
of the old one, and: his title therefore dated back to 
his acquisition of the original lease. (2) The fact that 
plaintiff had sublet the premises, and that his sub- 
tenants were in possession, would not bar his right to 
recover damages from the railroad company. Ker- 
nochan vy. Railroad Co., 29 N. E. Rep. 65, followed. 
Dec. 1, 1891. Kearney v. Metropolitan El. Ry. Co. 
Opinion by O’Brien, J. 13 N. Y. Supp. 608, affirmed. 





ELEVATED — INJURY TO ADJACENT PROP- 
ERTY—DAMAGES. — Where the operation of an ele- 
vated railroad in a street diminishes the rental value 
of property abutting on the street, the owner of 
the property may recover from the railroad company 
the loss sustained by him from the diminution of his 
rents, although he was not in possession of the prop- 
erty. Kernochan v. Railroad Co., 29 N. E. Rep. 65, 


followed. Dec. 1, 1891. Hine v. New York El. Ry. Co. 
Opinion by Gray, J. 13N. Y. Supp. 510, affirmed. 
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RAILROADS — ELEVATED — RIGHTS OF REMAINDER- 
MEN—INJURIES TO INHERITANCE.—The construction 
and operation in a street of an elevated railway being 
an injury to the inheritance of the abutting property, 
an action for damages caused thereby, and to enjoin 
its further use, may be maintained by the remainder- 
men of the premises obstructed, Code of Civil Pro- 
cedure, section 1665, providing that ‘‘a person seized 
of an estate in remainder or reversion may maintain 
an action founded upon an injury to the inheritance, 
notwithstanding an intervening estate for life or for 
years,’’ and section 1681 providing that where, during 
the pending of an action by a remainderman, “ de- 
fendant commits waste upon or does any other dam- 
age to the property in controversy,” an injunction 
may be granted restraining further damage. Second 
Division, Dec. 22, 1891. Thompson v. Manhattan Ry. 
Co. Opinion by Haight, J. 8 N. Y. Supp. 641, af- 
firmed. 





FARM CROSSINGS — LIABILITY OF LESSEE— 
APPEAL.—(1) In an action to compel the construction 
of a railroad crossing, an objection that mundamus is 
the appropriate remedy, when not taken by the an- 
swer or on the trial, will not be considered on appeal. 
(2) Under the Laws of 1850, chapter 140, section 44, 
providing that all railroad companies organized under 
the laws of the State shall erect and maintain farm 
crossings for the use of the proprietors of lands adjoin- 
ing the railroad, the owner of land adjoining She road 
on but one side has a right to a crossing such as may 
be necessary for him to reach his property. (3) Where 
a railway company organized under tho laws of the 
State leases its property to a foreign company, and by 
a covenant in that lease the latter expressly agrees to 
perform all things in connection with the road which 
the lessor might be required by law to perform, the 
lessee must maintain farm crossings as required by 
Laws of 1850, chapter 140, section 44. (4) Laws of 1850, 
cbapter 140, section 44, providing that railway compa- 
nies must maintain farm crossings, is not to be limited 
to crossings solely for agricultural purposes, but is 
deemed to include crossings toremove the natural pro- 
ducts of the land, such as stone and minerals. Second 
Division, Dec. 1, 1891. Buffalo Stone & Cement Co. v. 
Delaware, L. & W. R. Co. Opinion by Follett, C. J. 
7 N. Y. Supp. 604, affirmed. 


——— INJURIES TO PERSONS ON TRACK — CON- 
TRIBUTORY NEGLIGENCE. — Plaintiff while walking 
along defendant’s tracks looked both ways before he 
stepped on the first track, but looked no more toward 
the west, from which direction he knew the train 
would come, and was then about due. He crossed the 
first and second tracks, and walked toward the east be- 
tween the second and third tracks, and close to the 
third track, on which he knew the train would pass. 
He had on an ulster overcoat, with the collar turned 
up, but the air was still and the rumbling of the com- 
jng train was distinctly heard by others. Held, con- 
tributory negligence sufficient to defeat his recovery. 
Second Division, Dec. 23, 1891. Scott v. Pennsylvania 
R.Co. Opinion per Curiam. 9N. Y. Supp. 189, re- 
versed. 


SALE—RESCISSION—FRAUD—INSTRUCTIONS. — (1) In 
replevin by a vendor on the ground that the vendee 
bought the goods with the fraudulent intent of not 
paying for them, the evidence showed that the goods 
were ordered March 7 and delivered March 10. The 
court submitted to the jury the question whether 
on March 7 the vendee bought the goods intending not 
to payforthem. Held, error to refuse to charge that 
if the vendeeon March 10 knew, or had reasonable 
cause to know, that he could not go on in business, 








he was chargeable witb an intent not to pay. (2) 
Such error is not cured by charging the jury that it 
is a questiOn for them whether it was enough for the 
vendee to say that it was perhaps uncertain what day 
he might be obliged to stop payment, and whether he 
intended to pay fora large bill of goods ordered six 
days before his failure, and whether he would be pre- 
sumed to have known that he must fail when he re- 
ceived the goods. Dec. 1, 1891. Whiltenv. Filzwater. 
Opinion by Finch, J. 11 N. Y. Supp. 297, reversed. 


STATUTE OF FRAUDS—PLEADING ASSOCIATIONS— 
RIGHT OF ACTION—REVOCATION OF CHARTER.—(1) 
Where the bar of the statute of frauds is not shown by 
the allegations of the complaint, the statute cannot be 
relied on in defense unless pleaded. Porter v. Worm- 
ser, 94 N. Y. 450. (2) The revocation by the general 
executive board of the Knights of Labor of the charter 
of alocal assembly does vot deprive such assembly of 
the right to sue for and collect debts due to it, since 
such right springs from the laws of the State in regard 
to unincorporated associations, and not from the rules 
and regulations of the order. Dec. 1, 1891. Wells v. 
Monihan. Opinion by Finch, J. 13 N. Y. Supp. 156. 
affirmed. 





FIRST TRIAL TERM OF THE OLD COURT OF 
CHANCERY OF THE STATE OF NEW YORK, 
ROBERT R. LIVINGSTON, CHANCELLOR— 
HISTORICAL CHARACTERS PRESENT — 
SCENES AND INCIDENTS. 





i foregoing, as the readers of the Law JouURNAL 

will remember, is the title of a paper from the pen 
of L. B. Proctor, published in that journal on the 16th 
instant, and which has elicited much interest and 
comment by its readers, and by the readers of other 
journals who have republished it. While I concede the 
ingenuity, literary beauty and historic interest of the 
work, and that the judiciary and legal profession of 
the State of New York are largely indebted to the au- 
thor for the ability, learning and exactness with which 
he has perpetuated the history of its bench and bar, 
and reviewed the opinions pronounced in leading 
cases, I cannot refrain from expressing my disapproval 
—I had almost said my disgust—at his attempt to place 
among the pure and illustrious men who have 
made the history of our judiciary and of our bar so bril- 
liant,by placing among them a man who, by the al- 
most unanimous verdict of the American people, sanc- 
tioned aud confirmed by many years, has been pro- 
nounced unworthy to occupy a place among them. It 
is needless perhaps for me to say that I allude to Aaron 
Burr, whom Mr. Proctor, in his work, places among 
the great and good men who were present when Rob- 
ert R. Livingston opened the Court of Chancery for 
the first time for the trial of causes, but Burr had not 
fallen into that ignominy which darkens his character 
and history. Had Mr. Proctor confined himself to Mr. 
Burr as be appeared as the counsel in the great case 
before the chancellor, and to a description of what took 
place in the argument of the case, his production would 
not have been shaded by what he afterward wrote in 
the same paper. He unfortunately attempted, I ad- 
mit with much ingenuity, to show that Burr is a 
maligned character in American history. ‘Analytic 
biography,” says Mr. Proctor, “rescues from cun- 
tempt and dishonor many a name upon which popu- 
lar prejudice has cast its revilements. We should 
be happy to see on the pages of analytic, impartial his- 
tory a schedule or bill of particulars drawn from real 
facts, containing the faults of many boasted charac- 
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ters, contrasted with a bill of particulars of the real 
faults, not the invention of enemies, of Aaron Burr.” 

A writer of Mr. Proctor’s ability and research must 
understand that no public topic of interest in the per- 
sonal annals of our country has been discussed with 
more keen and earnest scrutiny, with more resolute 
sagacity of justice or with more unresting vigilance 
than the life and career of Col. Burr. On this investi- 
gation and on the evidence adduced upon it, rest the 
unanimous popular verdict to which I have already al- 
luded, so that the bill of particulars which Mr. Proctor 
demands of Mr. Burr’s faults bas already long ago been 
prepared and published. ‘ 

The qualities which made Burr restless and intrigu- 
ing as a politician gave him success at the bar, but the 
reputation of alofty character he could not and did 
not win in any pursuit. Mr. Proctor’s argument that 
he was the} equal of Hamilton as a lawyer and his su- 
perior as a scholar is entitled to respect and consider- 
ation, though it isnot conclusive. The productions of 
Hamilton’s pen exhibit the most profound and ac- 
complished scholarship. It is teue that Burr’s practice 
in the State and Federal courts was lucrative and ex- 
tensive. On this Mr. Proctor founds his interesting 
description of Burr as a lawyer. 

With the exception of Mr. Proctor’s unfortunate at- 
tempt to overturn or set aside the general popular ver- 
dict against Burr, his work is, as I have already 
said, a most admirable production. His description of 
the scene in the court-room of the old Stadt Huys, 
with Robert R. Livingston opening for the first time 
that great Court of Equity, whose chancellors and 
whose adjudicated cases have enriched the learning of 
the civilized world, cannot be read without admira- 
tion. His description of the personal appearance of 
that great chancellor who presided, of Hamilton, Burr 
and Brockholst Livingston, and of their characters, 
are drawn with inimitable strength and truth. His 
description of Brockholst Livingston is as true and 
perfect as it is eloquent and attractive. He says: ‘‘The 
bench and bar of the State of New York will always 
revere the name of Brockholst Livingston, and this is 
well, for though he was not so much distinguished by 
the predominance of any one great quality, as bya 
union of several of the finest, his knowledge was vari- 
ous and deep. A taste exquisitely delicate and largely 
exercised was one of his prominent characteristics. 
His brilliancy as a lawyer was exceeded by his emi- 
nence as a judge, and the radiance of lawyer and judge 
was often paled by the triumphs of his pen.” 

W. C. L. 
Boston, Mass., January 23, 1892. 





> —— 


CORRESPONDENCE. 


‘HUMOR OF THE BENCH.” 
Editor of the Albany Law Journal: 


Under the above title Mr. Clark Bell, of the New 
York bar, publishes in that excellent law magazene, The 
Green Bag, a very pleasant article, in which he paysa 
fitting tribute to the “ versatile editor of the ALBANY 
LAw JOURNAL,’ who happens to be the identical dis- 
tinguished gentleman whom I am now addressing. 

Mr. Bell's ready and able pen transcribes, on the au- 
thority of Mr. Crooke James, the following anecdote: 

“At the Old Baily it was customary to sentence all 
the prisoners convicted at one time. On one occasion 
Baron Graham, in the discharge of his duty, omitted 
to sentence one John Jones, who had been brought up 
for that purpose. The learned judge was about to con- 
clude, when the court officers informed his lordship 
of the omission, whereupon Baron Graham said with 
great solemnity, ‘Oh, 1 am sure I beg Mr. Jones’ par- 








don,’ and then gravely sentenced him to transporta- 
tion for life.” 

Now, we cannot regard Mr. Crooke James as reliable 
authority in these matters. The cognomen of the 
overlooked culprit is apparently made up for the occa- 
sion, though it will not be denied that the Joneses 
were numerousin England and in the Old Baily at 
that time, and possibly some of them may have been 
christened John. 

But in 1822 Richard Labor Sheil began the publica- 
tion of his admirable ‘‘ Sketches of the Irish Bar” in 
the New Monthly Magazine, and the sketches were 
continued for several years. They were very popular, 
but were never collected and published in book form 
until 1854, when R. Shelton Mackenzie, at request of 
Mr. Sheil, undertook to collect and edit the same. 

Mr. Mackenzie supplied many notes to his collected 
edition of the sketches, and was in frequent consulta- 
tion with their author until Mr. Sheil’s death in 1851. 
I think it is fairto presume therefore that Sheil saw 
the note to which I am about to refer, and which ap- 
pears in the sketch of Lord Norbury. Besides, Mac- 
kenzie, generally careful of his statement of facts, 
knew Lord Norbury in his lordship’s infamous old 
age, and must have known whereof he wrote. 

Mr. Mackenzie’s note is as follows: 

‘**He”’ [Lord Norbury] ** was usually very polite to 
prisoners. On one occasion, when he had to sentence 
half a dozen, he had them all brought up, in a batch, 
and severally naming five of them, pronounced sen- 
tence of death. An officer of the court reminded his 
lordsbip that he had missed one. The convict was sent 
for. ‘My good man,’ said Norbury, blowing like a 
grampus, ‘I’ve made a mistake about you, and I really 
must beg your pardon [puff, puff, puff]. I should have 
sentenced you with the rest [puff], and quite omitted 
your name [puff]. Pray excuse me. The sentence of 
the law is [puff] that you, Darby Mahoney [puff] -— I 
really wonder how I came to pass you over—be taken 
hence to prison, and from prison to the place of execu- 
tion [puff], and there hanged by the neck until you are 
dead [puff]—I do hope you will excuse my mistake— 
and may the Lord [puff] have mercy on your soul. 
That’s all, my good man [puff]. Turnkey, remove 
Darby Maboney.’”’ 

It will be observed that the real Darby Mahoney had 
more wit than the silent, dull, spurious John Jones, 
for we are assured in the same note that Darby coolly 
turned, on leaving the dock, and exclaimed, ‘‘ Faith, 
my lord, I can’t thank you for your prayers, for I 
never heard of any one that throve after your making 
them!’’ Itis further alleged that ‘‘ Norbury, who 
relished a retort, actually granted Darby a reprieve be- 
fore leaving the assize town, and successfully recom- 
mended him for a commutation of punishment on his 


return to Dublin.” 
Now, we call upon our friend, Mr. Bell, to inform us 


whether his Mr. Crooke James, or my Mr. Mackenzie, 
supported by Mr. Sheil, has given the accurate state- 
ment of facts; for it is very important to our profes- 
sion and to the world at large to know whether Nor- 
bury or Graham be the jester of the judiciary whose 
sparkling and agreeable wit flashes so much luster 
upon the dignity and humanity of the ermine. 

But in my judgment both of theso amiable and witty 
magistrates have been outdone by the gentle and face- 
tious Scotch Judge Broxfield, who, I believe, made no 
pretensions to greatness. 

All are doubtless familiar with the story as told by 
Sir Walter Scott. This Judge Broxfield (though called 
Lord Justice-Clerk Broxfield) hada bosom friend re- 
siding in one of the assize towns, under whose hos- 
pitable roof his lordship was in the habit of spending 
his nights while holding court there. Guest and host 
were both very fond of chess,and were most expert 
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players. oe ale titania nial they played Muemonical rhymes: 


eagerly all night long, with no apparent advantage on 
either side, and when time came for opening court the 
game was still undetermined. ‘* Weel, Donald,” said 
his lordship, ‘I must e’en go now, but shall come back 
this gate in the fall, and let thegame lie over for the 
present!’’ And back he did come in October, but did 
not, as usual, go to his old friend’s hospitable house, 
for that gentleman had in the interim been appre- 
hended on acapital charge (that of forgery), and the 
case was then on the docket for trial. Broxfield en- 
tered upon the trial with alacrity, and the jury 
brought in a verdict of guilty against his old chess- 
playing friend. Broxfield at once put on bis great 
black cap, or its Scotch equivalent, and passed sen- 
tence of death in the usual form, ‘‘To be hanged by 
the neck until you be dead,and may the Lord have 
mercy on your unhappy soul!” all of which, Sir Wal- 
ter says, was delivered in his most sonorous cadence; 
then laying aside the black cap, the kind-hearted and 
facetious judge gave a familiar nod to his distressed 
friend, and said to him in a friendly chuckle, ‘And 
now, Donald, my man, I think I’ve check-mated you 
for once.” 

How pleasant it is to contemplate these worthies, 
and laugh over their playful wit! 

FRANK J. PARMENTER. 
Troy, N. Y., January 20, 1892. 





NEW BOOKS AND NEW EDITIONS. 


GENERAL DIGEST OF THE UNITED STATES. 

This is the sixth annual of the Co-operative Com- 
pany’s series, and contains over two thousand two 
hundred pages. It embraces the decisions, official and 
unofficial, for the year ending September, 1891. Every 
lawyer should have this Digest. 


LAWYER’s Reports, ANNOTATED. Book XII. 
These volumes continue still to meet with favor. 
We have spoken of them before and now content our- 
selves with noting their regular reception. 


—_—>—__—. 


THE SEVENTH LESSON. 


ITEMS OF INTEREST.—It has been observed that the 
pen of the long-experienced stenographer follows the 
speaker almost automatically. It is indeed true that 
the reporter can, to a certain extent, take notes while 
thinking of something else. Sturies are told of bril- 
liant young writers taking a nap in the middle ofa 
speech without losing asingle word that fell from the 
orator’s lips. Some stenographers interest themselves 
with experiments as to how extensive arithmetical cal- 
culations can be made while writing one hundred 
wordsa minute. Many reports have been taken en- 
tirely in the dark, also by reporters who were obliged 
to stand, holding their note-books against the wall. 

Short-hand reporters must be able to write many 
thousands of different words, but nine-tenths of all the 
writing they do consists in taking down over and over 
again only a few hundred very common words. FEvi- 
dently the first requisite to skill in stenography isa 
very high degree of familiarity with just this class of 
words and phrases. The reporter writes ‘is, may, 
will-be, I-can, do-not’’ hundreds of times to ‘‘ ocean, 
extracting, caliber, indigo, delve,’’ ete., once. 

He may take time occasionally to write a hard word 
in !ong-hand, but he will fail almost certainly if he is 
obliged to hesitate for an instant before writing one of 
these frequent words or phrases. Hence the teacher 
will drill his class daily and require the pupil’s prac- 
tice to be devoted mainly to this class of words. 

The short vowel signs are made very small and light 





§ Bill gets bat: ; Lot cuts wood. 
( Kills red rat. Dot does good. 

When a second place short vowel occurs between two 
stems, it is placed by the second. The rule briefly 
stated is: 2nd place Jong and all first place vowels, are 
put by the first stem, and all others by the second. Wiis 
expressed by a small right angle, and long u by a semi- 
circle. Line 5. Proper names are indicated by a 
double underscore, as Mark, line?. Common words 
are not usually vocalized. If a word contains two or 
more stems, it can usually be deciphered even {if the 
vowels are omitted. See lines 6 and 7. 

Exercise—Write with vowels: Dick Jack pig Ditch 
dim Jim gem back bell catch latch patch jam dam rob 
dock shock shop duck dumb chum gum thumb nook 
cook dusty valley. Without vowels: Desk cabbage 
picnic spell early bill many among live heavy damage 
enough Alabama Tuesday Suuday Saturday discuss 
this. 

Sentences. 1. Amos has his bow in readiness. 2. He 
is waiting for the ducks to come up to the decoy. 3. 
Ed is too weak to make his way along the stony path 
up the slope. 


KEY TO PLATE 7. 


1 Big beg bag bock!buck book wife youth. 2 Itch 
edge egg ash ill Alat pack. 3 Mill inch niche knell 
fetch match snatch badge. 4 Cob knock lock rub tub 
rum took shook. 5 Wide wives twice few due new 
musty rusty. 6 Message judge waxen injure muscle 
deposit nothing earth. 7 Vessel citizen Mark agency 
hotel fhasten maxim. Word signs. 8—Help notwith- 
standing New York City spoke special knowledge ac- 
knowledge several I (or eye). Translate lines 9 to 15. 


PLATE 7. 


ss Nas Nes Nee es aes £ 
if fw OT ~ PX 
ss 77 TTT) 
uN TCA WL a 
st uw ela 
cP rH’ 


‘ be Wien io ava 
ite tile ee BSS 


TRANSLATE, 


4 gh 7 
yw RLS 
00 act DW Fic Oe 
2 ew po any 
Goat “ce 

ait %x LU VAVA« 
Baw (ENO IV 


Copyrighted by The Moran Short-Hand Co., Sts Louis, 
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CURRENT TOPICS. 
INCE the malign appearance of Prof. Langdell’s 
alleged law-book on Contracts, we have taken 
up every new treatise on the subject with a degree 
of foreboding. So when the last one was brought into 
the sunctum the other day, consisting in two huge 
volumes, and we opened it and found a mass of 
cases in full, without head-notes, we feared a repe- 
tition of the old Harvard story. A glance at the 
title-page however relieved us. The title is ‘‘ Se- 
lections from Leake’s Elements of the Law of Con- 
tracts and Finch’s Cases on Contracts, arranged as 
a text-book for Law Students, by William A. 
Keener, Professor of Law and Dean of the Faculty 
of Law in Columbia College.” There is another 
good promise in the foreground — the book has no 
preface. So several elements of relief are evident. 
The book makes no pretense to usefulness to prac- 
titioners of law; it professes to be designed for stu- 
dents alone; and the author is not chained to the 
chariot-wheels of Prof. Langdell, As the author has 
been too modest to give a preface, we are left in the 
dark as to whether any part of the work is original, 
or whether the title-page is to be strictly construed, 
and the whole is selected. The book appeals to our 
own prepossessions as to the proper method of teach- 
ing law, namely, by a succinct statement. of princi- 
ples accompanied by a selection of cases in illustra- 
tion. It also supplies to the student a convenient 
access to the necessary cases, which in the multi- 
tude of contemporaneous seekers in the law libraries 
are frequently inaccessible or inconveniently post- 
poned. We have looked into these volumes suffi- 
ciently to satisfy ourselves that the principles are 
clearly and concisely stated and divested of rubbish, 
and that the cases are celebrated and well in point, 
well stated and accompanied by judicious exposi- 
tions of the arguments of counsel. The absence of 
head-notes is no objection in the use for which the 
compilation is designed — perhaps a positive advan- 
tage, as the student thus may be the more apt to 
get an independent and intelligent idea of the prin- 
ciples decided. The cases are not excessively nu- 
merous; the table covers only a page and a half, 
which, considering the importance of the topics and 
its endless ramifications, is not an ‘intolerable 
deal.” So on the whole we are agreeably surprised 
at Prof. Keener. He has been represented to us as 
one of those multitudinous case-lawyers so dear to 
Harvard — which does not profess to make lawyers 
but only to teach law academically — and on the 
contrary, unless he has here put on a deceptive 
countenance, we find him a teacher quite after our 
own heart, who is not afraid of telling the student 
something derivative, and uses the cases as not abus- 
ing them. 


Vou. 45 — No. 6. 











The Solicitors’ Journal says, in speaking of the de- 
fense of drunkenness: ‘“ Chiefly under the influence 
of American criticism, British judges have been led 
to hold (a) that the inebriate comes within the mean- 
ing of the rules in MacNaghten’s Case, and is irre- 
sponsible if he did not know the nature and quality 
of his acts (Jteg. v. Baines, Lancaster Assizes, Times, 
25 Jan., 1886), and (0) that inebriety, although not 
in itself an excuse for crime, may nevertheless alter 
the eharacter of a criminal act—e. g., from murder 
to manslaughter (¢f. Irvine’s Justiciary Reports, vol. 
5, p. 479; HZ. M. Advocate v. Granger, 1878, Scottish 
Law Reporter, vol. 16, p. 256; and Kerr’s Inebriety, 
2d ed.). The cases however in which this new 
doctrine has been applied are one and all nisi prius 
cases, and it has not yet been solemnly promul- 
gated.” This is one of the few instances in which 
we have found any acknowledgment of American 
influence on English law. The Journal continues: 
‘In his letter to Sir Lyon Playfair, published in the 
Times this week, Sir Henry James has not only given 
the weight of his high authority to the recent judi- 
cial departure from the voluntarius demon theory, 
but has defined the legal relations of drunkenness 
and crime with admirable clearness and skill. ‘In 
determining,’ he says, ‘the legal character of the 
offense committed drunkenness may be taken into 
account—(1) where it has established a condition of 
positive and well-defined insanity ; (2) if it produces 
a sudden outbreak of passion occasioning the com- 
mission of crime under circumstances which, in the 
case of a sober person, would reduce the offense of 
murder to manslaughter; (3) in the case of minor 
assaults and acts of violence it never can form any 
legal answer to the charge preferred, but it may 
either aggravate or mitigate the character of the act 
committed—probably the former ; (4) as to the effect 
that should be given to drunkenness when determin- 
ing the amount of punishment * * * no general 
rule can be laid down.’” The Journal concludes 
with a funny story of an old Scotch judge who was 
opposed to allowing any favor to the plea of drunk- 
enness, saying, “ If he will do this when he’s drunk, 
what will he not do when he’s sober.” We believe 
that if a man voluntarily puts himself into such a 
condition that he does not know what he is doing, 
he should be punished just asif he did know. Let 
the insane drunkard be estopped. 


The Green Bag opens the new year by dropping 
the word “useless” from its sub-title, so that it 
now correctly represents itself as ‘‘an entertaining 
magazine for lawyers.” The opening article of the 
January number is a biographical sketch of Caleb 
Cushing, by William C. Todd, a very interesting 
review of the career of one of the most accomplished 
and versatile scholars, and one of the most learned 
and expert lawyers known in the history of this 
country. The sketch is accompanied by a pleasing 
full-page portrait. This number also gives the first 
of a series of articles on the Supreme Court of 
Georgia, by Walter B. Hill, accompanied by eight 
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small portraits, including one of the great Lump- 
kin. The article is exceedingly well written, and 
the writer is peculiarly qualified to treat the subject. 
It does our souls good to be informed that Georgia 
abolished special pleading and provided that the 
defendant's answer should make the issue, in 
1799, and as Mr. Hill acutely puts it, “ thus recog- 
nized the juridical truth that the substance of right 
is more important than the science of statement ”’— 
amuch sounder and more humane assertion than 
that of Judge Parker, in Bloss v. Tobey —a judg- 
ment which drove William Cullen Bryant out of 
the legal profession —that ‘‘in a matter of tech- 
nical law the rule is of more consequence than the 
reason of it.” It also does us good to be informed 
that Lumpkin was an earnest ‘‘ temperance” advo- 
cate. Altogether he was one of the greatest forces 
and one of the most interesting personalities on the 
Bench, and we wish that Mr. Hill, or some one 
equally skilled, would write his biography. This 
number has much good matter of minor importance. 

‘*State Library Bulletin, Legislation, No. 2,” has 
made its appearance, and is a remarkably interesting 
and useful source of information for lawyers in every 
State. It is, as it professes to be, a ‘‘ comparative 
summary and index of State legislation in 1891,” 
and is so skillfully arranged and classified as to afford 
every means of finding the desired information on 
any particular topic. Some of the topics are very 
suggestive, as for example insanity a cause for divorce, 
in the State of Washington; circulation of news- 
papers, etc., largely devoted to publishing scandals 
and immoral conduct, in Kansas; musical instruments 
forbidden in dram shops, in Missouri; sale to children 
under sixteen of candy shells inclosing liquid con- 
taining more than one per cent of alcoliol, in Massa- 
chusetts; forbidding livery stables within two hun- 
dred feet of a church, in Massachusetts; U. 8. flag to 
be displayed on school-houses, in Colorado; news- 
boys and boot-blacks must have attended school at 
least four months in preceding year, before license 
can be granted, in Michigan; women may be lawyers, 
in Wisconsin; the Bertillon system of measuring 
criminals adopted, in Michigan; railroad ticket- 
scalping prohibited, in North Carolina; licensing 
clock peddlers, in Alabama; bounty for killing Eng- 
lish sparrows, in Illinois; goats forbidden to run at 
large, in Arizona, and geese, in Missouri; prohibiting 
taking or killing sea gull, inOregon (probably been 
reading ‘‘The Ancient Mariner”); protection of 
smelts, in New Hampshire ; forbidding catching of 
fish in lakes covered with ice, in Illinois; penalty 
for tapping telegraph wires, in Illinois; inflamma- 
tion of eyes of infants to be reported to physicians, 
in Maine; county poor-houses to be designated as 
‘home for aged and infirm,” in North Carolina. 
All of which exhibits much humanity, paternalism 
and respect for senses and sensitiveness. 


A proposal has originated in St. Paul to ‘* pass 
around the hat” for the benefit of the widow and 
children of Mr. Justice Miller. Perhaps this is too 





strong an expression, but the proposal certainly is to 
receive subscriptions, unsolicited, for her benefit. 
This seems to us not the right way to accomplish this 
good object. The government clearly owes the duty 
of providing for the great judge’s family, by pension. 
The matter should not be left to charity, however 
willing. Nor do we quite like the form of subscrip- 
tion proposed — “ the same to be invested and used 
by her either for the purpose of her own support or 
for the purpose of erecting a monument to the mem- 
ory of her illustrious husband, or for both purposes, 
according to her own judgment and discretion.” 
Let our profession erect a monument to the great 
man, at their own cost, and let the government pro- 
vide for his family, That is the dignified and certain 
way of accomplishing the object. The government 
owes the family a living, the profession owe the dead 
jurist a monument. This is the best way of making 
sure of both. Let the profession in every State peti- 
tion the representatives in Congress to accord this 
simple and inexpensive act of justice, and it will be 
done. It is disgraceful that the widow and daugh- 
ters should be left in poverty, when the nation 1s 
wallowing in wealth. This pension is as justly due 
as any pension to veterans of the war, for “ peace 
hath her victories no less renowned than war,” aud 
Miller was foremost in winning many of them. We 
wish the newspaper press would take up this matter 
and urge the duty upon Congress, and if their atten- 
tion is called to it, no doubt the influential journals 
would gladly do it. If any lawyer still wishes to 
send his tribute to Mrs. Miller personally, opportunity 
is offered through the agency of Mr. Oscar B. Hillis, 
clerk of the United States Circuit Court, St. Paul, 
Minnesota, who has consented to receive such dona- 
tions, and to pay them monthly to Mrs, Miller. 


That anonymous and mysterious young person 
who appears at present to edit the Central Law 
Journal, and who says he is a graduate of the Har- 
vard Law School girds at us because we recently 
published a Connecticut case decided in 1885. He 
seems unable to conceive that any thing of import- 
ance happened before he graduated. The case was 
important, and adjudged a point of law in respect 
to which there are not many decisions, and we re- 
ported it as soon as we saw it, which was rather 
late in the day, to be sure. We rescued it from the 
narrow grave of a State report, and resuscitated it, 
and sent it abroad rejoicing. Now, did the Central 
people ever publish it? We infer not, or the editor 
would have been sure to boast of his superior enter- 
prise. One so full of cases as a Harvard graduate 
ought to have reported it. By the way, a cultured 
Harvard man ought not to write such bad English 
as ‘‘way ahead.” A little of the ‘high literary art” 
at which he sneers would save his readers from such 
‘* villainous phrases.” 





Senator Hill ought to go down to Connecticut 
and discipline the Supreme Court, which has had 
the audacity to decide that Mr. Bulkiey is de mre 
as well as de facto governor of that State. 
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NOTES OF CASES. 





N Commissioners of Income Tax v. Pemsel, House 
of Lords, 65 L. T. Rep. (N. 8.) 621, it was held 
that lands vested in trustees for the purpose of 
maintaining and advancing missions among the 
heathen are vested in them ‘for charitable pur- 
poses.” Lord Chancellor Halsbury said: ‘*To come 
now to the particular bequests before us, and to 
the use of the word ‘charitable’ in the particular 
act we are construing, I would say, without attempt- 
ing an exhaustive definition or even description of 
what may be comprehended within the term ‘char- 
itable purpose’ I conceive that the real ordinary 
use of the word ‘charitable,’ as distinguished from 
any technicalities whatsoever, always does involve 
the relief of poverty. No one would doubt what 
was the meaning of a charity sermon, a charity 
school or of a person giving service gratuitously 
because it was for a charity. * * * The master 
of the rolls, whilst enlarging the purposes which 
may be described as charitable beyond the mere re- 
lief of physical necessities, as to which I do not dis- 
agree, adds these words: ‘You may desire to con- 
vert the richest people, and very often do. If you 
desire to convert them to your religious opinions, 
whatever they may be, not on account of their pov- 
erty, but because you think it is desirable that their 
religious views should be like yours, that does not 
come within this canon. A religious object is not 
necessarily a charitable object within the sense 
that I have put it.’ With that view I entirely 
concur. * * * To my mind it is obvious that 
the object of the mission is the propagation of 
the Moravian tenets among persons whom the Mo- 
ravian brethren conceive to be in darkness and wish 
to enlighten by the views which they themselves 
profess, and that the element of poverty, as appli- 
cable necessarily to the objects of their efforts, is as 
much beside the Moravian view as the color of the 
converts or the situation of their territory.” Lord 
Watson said: ‘‘I have been unable to find that the 
word ‘charitable,’ taken by itself, has any well- 
defined popular meaning in Scotland or elsewhere. 
It is a relative term, and takes its color from the 
specific objects to which it is applied. Whilst it is 
applicable to acts and objects of a purely eleemosy- 
nary character, it may with equal propriety be used 
to designate acts and purposes which do not exclu- 
sively concern the poor, but are dictated by a spirit 
of charity or benevolence. * * * Lord Giffard, 
delivering judgment in Hill v. Burns, 2 W. & 8. 80, 
uses the expression ‘charitable’ as equivalent to 
‘charitabie and benevolent.’ In University of Aber- 
deen v. Irvine, L. R., 1 H. L. Se. 289, a trust for 
college bursars, who did not necessarily belong to 
the class of indigent persons, was dealt with as a 
charity, and the rules prevalent in England in cases 
of charitable trusts were applied to its decisions. 
* * * The authorities to which I have referred 
appear to me to justify the conclusion that, whilst in 
litigated cases there has been no occasion to deter- 
mine, and therefore no determination of the precise 





import of the word ‘charitable’ in Scotch law, it 
has been employed in the legislative language of the 
Scottish Parliament, and of the British Parliament 
when legislating for Scotland, in substantially the 
same sense in which it has been interpreted by Eng- 
lish courts.” Lord Bramwell said: ‘‘I hold that 
the conversion of. heathens and heathen nations to 
Christianity or any other religion is not a charitable 
purpose. That it is benevolent, I admit. The pro- 
vider of funds for such a purpose doubtless thinks 
that the conversion will make the converts better 
and happier during this life, with a better hope 
hereafter. I dare say this testatrix did so. So did 
those who provided the faggots and racks which 
were used as instruments of conversion in times 
gone by. Iam far from suggesting that the testa- 
trix would have given funds for such a purpose as 
torture; but if the mere good intent makes the pur- 
pose charitable, then I say the intent is the same in 
the one case as in the other. And I believe in all 
cases of propagandism there is mixed up a wish for 
the prevalence of those opinions we entertain, be- 
cause they are ours. But what is a ‘charitable pur- 
pose?’ Whatever definition is given, if it is right 
as far as it goes, in my opinion this trust is not 
within it. I will attempt one, I think a ‘ charita- 
ble purpose’ is where assistance is given to the 
bringing up, feeding, clothing, lodging and educa- 
tion of those who from poverty, or comparative 
poverty, stand in need of such assistance (see per 
Lord Coleridge) — that a temporal benefit is meant, 
being money or having a money value. This defini- 
tion is probably insufficient. It very likely would 
not include some charitable purpose, though I can- 
not think what, and include some not charitable, 
though also I cannot think what; but I think it sub- 
stantially correct, and that no well-founded amend- 
ment of it would include the purposes to which 
this fund is dedicated. Todd's Johnson gives the 
meaning ‘kind in giving alms, liberal to the poor, 
kind in judging of others, disposed to tenderness, 
benevolent.’ But of course the word must be con- 
strued in the sentence where it is found, and the 
first meaning alone is applicable, and the question 
is whether this trust is for charitable purposes 
within the Income Tax Act. Indeed, the word ‘ be- 
nevolent ’ seems to me to have caused the difficulty. 
The purposes of this trust are doubtless ‘ benevolent ;’ 
good was wished to others; but certainly every be- 
nevolent purpose is not charitable. I think there is 
some fund for providing oysters at one of the inns 
of court for the benchers; this, however benev- 
olent, would hardly be called charitable; so of a 
trust to provide a band of music on the village 
green. * * * What of a trust for the conver- 
sion of the Jews? Is that a charitable purpose? If 
so, what of a trust for their reconversion? Itseems 
to me, that the extended meaning of ‘charitable 
purposes’ would include every case of amusement 
and pleasure that could be thought of. I cannot 
think this was the intention of the Legislature. It 
is suggested that a fund for the saving of ship- 
wrecked sailors would be for a charitable purpose. 
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That is not this case. But woud it? If so, would 
jumping into the sea to save a sailor be an act of 
charity? We say ‘he takes a charitable view of his 
conduct,’ ‘kind in judging of others,’ using the word 
as equivalent to ‘benevolent.’ It is confounding 
the two words that seems to me to lead to the diffi- 
culty.” Lord Herschell said: ‘I am unable to 
agree with the view that the sense in which ‘ chari- 
ties’ and ‘charitable purposes’ are popularly used 
is so restricted as this. I certainly cannot think 
that they are limited to the relief of wants occa- 
sioned by lack of pecuniary means. Many exam- 
ples may, I think, be given of endowments for 
the relief of human necessities, which would be 
as generally termed charities as hospitals or alms- 
houses, where, nevertheless, the necessities to be re- 
lieved do not result from poverty in its limited 
sense of the lack of money. Take, for example, an 
institution for saving the lives of shipwrecked mari- 
ners. Its object is to render assistance to those in 
dire want of it; to meet a form of human need 
which appeals to the benevolent feelings of man- 
kind, but not one which has its origin in the lack 
of money. Nevertheless, I do not believe that any 
one would hesitate to call it a charity, or to say 
that money expended in rescuing drowning men 
was applied to a charitable purpose. Or again, 
what of a society founded for the protection of 
children of tender years from cruelty? Would not 
this be commonly described as a charitable pur- 
pose? And yet it is not pecuniary destitution that 
creates the necessity which such a society is de- 
signed to relieve. It is the helplessness of those 
who are the objects of its care which evokes the as- 
sistance of the benevolent. I think then that the 
popular conception of a charitable purpose covers 
the relief of any form of necessity, destitution or 
helplessness which excites the compassion or sym- 
pathy of men, and so appeals to their benevolence 
for relief. Nor am I prepared to say that the relief 
of what is often termed spiritual destitution or need 
is excluded from this conception of charity. On the 
contrary, no insignificant portion of the community 
considet what are termed spiritual necessities as not 
less imperatively calling for relief, and regard the 
relief of them not less as a charitable purpose than 
the ministering to physical needs; and I do not be- 
lieve that the application of the word ‘charity’ to 
the former of these purposes is confined to those 
who entertain the view which I have just indicated.” 
Lord Macnaghten said: ‘‘No doubt the popular 
meaning of the words ‘charity’ and ‘charitable’ 
does not coincide with their legal meaning; and no 
doubt it is easy enough to collect from the books a 
few decisions which seem to push the doctrine of the 
court to the extreme, and to present a contrast be- 
tween the two meanings in an aspect almost ludic- 
rous. But still it is difficult to fix the point of di- 
vergence, and no one as yet has succeeded in defin- 
ing the popular meaning of the word ‘charity.’ 
The learned counsel for the Crown did not attempt 
the task. Even the paraphrase of the master of the 


every gift which the donor, with or without reason, 
might happen to think beneficial for the recipient; 
and to which he might be moved by the considera- 
tion that it was beyond the means of the object of 
his bounty to procure it for himself. That seems to 
me much too wide. If I may say so without offense, 
under conceivable circumstances, it might cover a 
trip to the Continent or a box at the opera. But 
how does it save Moravian missions? The Moravi- 
ans are peculiarly zealous in missionary work. It is 
one of their distinguishing tenets. I think they 
would be surprised to learn that the substantial 
cause of their missionary zeal was an intention to 
assist the poverty of heathen tribes. How far then, 
it may be asked, does the popular meaning of the 
word ‘charity’ correspond with its legal meaning? 
‘Charity’ in its legal sense comprises four principal 
divisions: trusts for the relief of poverty; trusts 
for the advancement of education; trusts for the 
advancement of religion; and trusts for other pur- 
poses beneficial to the community, not falling under 
any of the preceding heads. The trusts last re- 
ferred to are not the less charitable in the eye of the 
law because incidentally they benefit the rich as well 
as the poor, as indeed every charity that deserves the 
name must do either directly or indirectly. It seems 
to me that a person of education, at any rate, if he 
were speaking as the act is speaking with reference 
to endowed charities, would include in the category 
educational and religious charities, as well as chari- 
ties for the relief of the poor. Roughly speaking, 
I think he would exclude the fourth division. Even 
there it is difficult to draw the line. A layman 
would probabiy be amused if he were told that a 
gift to the chancellor of the exchequer for the bene- 
fit of the nation was a charity. Many people, I 
think, would consider a gift for the support of a 
lifeboat a charitable gift, though its object is not 
the advancement of religion, or the advancement of 
education, or the relief of the poor. And even a 
layman might take the same favorable view of a 
gratuitous supply of pure water for the benefit of a 
crowded neighborhood; but after all, this is rather 
an academical discussion, * * * It does not 
help one much to take the word ‘charity’ nakedly, 
and in the abstract, and then to turn to dictionaries 
for its meaning. It is said that the most common 
signification of ‘charity’ is conveyed by the word 
‘alms.’ So it is when that meaning fits the context 
or the occasion. Perhaps, by way of illustrating 
my meaning, I may be permitted to refer to a pas- 
sage in the writings of one of the most popular au- 
thors of the last century, where a striking contrast 
is drawn between charity, in its vulgar sense, and a 
gift for purposes which the law of England, rightly 
or wrongly — wrongly, as some think — considers 
charitable. In one of his essays, Goldsmith tells 
the story of a French priest at Rheims, so miserly 
in his habits that he went by the name of ‘The 
Griper.’ Working incessantly in his vineyard, 
steadily refusing to relieve distress, he managed to 
save a large sum of money. Then the writer adds: 
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the poor in the city, particularly in having no 
water but what they were obliged to buy at an ad- 
vanced price; wherefore, that whole fortune which 
he had been amassing he laid out in an aqueduct, 
by which he did the poor more useful and lasting 
service than if he had distributed his whole income 
in charity every day at his door.’ No one can mis- 
understand the meaning of the word there. But 
the act of 1842 has nothing to do with casual alms- 
giving or charity of that sort. Nor indeed has it 
any thing to do with charity which is not protected 
by a trust of a permanent character.” Lord Morris 
agreed with Lord Macnaghten, and so, after three 
days’ argument in March, 1890, the decision indi- 
cated above was pronounced by four lords to two, 
in July, 1891, in opinions covering twenty pages. 


—__¢—______- 


ELECTIONS — BALLOTS — DISTINGUISHING 
MARK—MANDAMUS TO BOARD OF CAN- 
V ASSERS. 


NEW YORK COURT OF APPEALS, DEC. 29, 1891. 


PEOPLE, EX REL. NICHOLS, v. BOARD OF CANVASSERS 
OF ONONDAGA COUNTY. 


PEOPLE, EX REL. RYAN, V. SAME. 


Laws of 1890, chapter 262, as amended by Laws of 1891, chap- 
ter 296, require the ballots used at a public election to be 
uniform in size, type, color and quality of paper, and pro- 
vides (section 17) that the indorsement on each ballot 
(which is the only part exposed) must be printed in cer- 
tain type, and shall read “ ‘Official ballot for _" 
and after the word ‘for’ shall follow the description of 
the polling place for which the ballot is prepared. * * *” 
Section 31 provides that no inspector of elections shali 
deposit, or permit to be deposited, ‘‘ any ballot which is 
not properly indorsed and numbered,” and that “no 
ballot which has not the official indorsement shall be 
counted,’’ except as provided in section 21, nor shall any 
inspector deposit, or permit to be deposited, any ballot 
that has any distinguishing mark on the outside thereof, 
Section 21 provides for unofficial ballots which may be 
printed or written, where the official ballots have been 
lost. andin certain other emergencies, and expressly de- 
clares that such ballots shall have no indorsement. Held, 
that official ballots intended for one polling place, which 
is designated in the indorsement thereon—such ballots 
being for the candidates of one party only—which through 
the inadvertence of the officer having charge of the prep- 
aration of the ballots, or for any other reason, are sent 
to a polling place other than is designated in the indorse- 

nent, and there voted and deposited by the inspector, 
cannot be counted, although voted in good faith. 

Where the board of canvassers have counted such ballots and 
included them in their statement of the result of the elec- 
tion, mandamus will lie to compel them to correct the 
statement by deducting such votes. 





PPEAL from Supreme Court, General Term, 
Fourth Department. 


Wm. Nottingham, for appellants. 
Louis Marshall, for respondents. 


Gray, J. In these proceedings, which have refer- 
ence to the correctness of orders of the Supreme Court 
ip directing, by a writ of mandamus, that the board of 
canvassers of Onondaga county correct their returns 
or statements, and that they exclude in their compu- 
tation of votes those cast for Rufus T. Peck for sena- 
tor, and for Patrick J. Ryan for assemblyman, in cer- 








tain election districts, I propose to state, as briefly as 
possible, the reasons which influence my vote in affirm- 
ance of the orders below. 

The question is whether certain ballots cast in the 
several election districts in question, which did not 
bear the official indorsement required by section 17 of 
chapter 262 of the Laws of 1890, as amended by section 
Gof chapter 296 of the Laws of 1891, commonly re- 
ferred to as the ‘‘ Ballot Reform Law,’’ could be le- 
gally counted and canvassed for the candidates whose 
hames appeared thereon. The respect in which the 
indorsement of the ballots failed to comply with the 
statute was in bearing the designation of a polling 
place other than that where the ballots were given out 
and used. In every instance where this occurred it 
was solely upon the ballots prepared for republican 
votes. It is argued however, and it may be conceded, 
that the occurrence was the result of some mistake in 
the county clerk’s office, in the arrangement or distri- 
bution of the various sets of ballots for the different 
polling places. These ballots as counted by the board 
of canvassers, contributed to the result of a majority 
of votes for republican candidates. The question 
whether such ballots, so indorsed, should be counted 
is one to be answered upon the law which at present 
regulates the preparation, casting, counting and can- 
vassing of ballots at elections. The statutes which 
contain that law bear as their title these words: ‘An 
act to promote the independence of voters at public 
elections, enforce the secrecy of the ballot and pro- 
vide for the printing and distribution of ballots at 
public expense.” The adoption of this law by the 
Legislature was only after debates prolonged over 
years. Its extraordinary plan, its objects and its fea- 
tures were subjected to the closest scrutiny and to 
much adverse criticism. The discussions reached be- 
yond the legislative halls, and it was only after the 
aims and methods of the proposed law had been de- 
bated with as much earnestness as thoroughness, and 
had been critically analyzed and variously changed, 
that it finally passed into our statute books. The plan 
embodied in the law wasto have a uniform ballot. 
That essential feature was secured by provisions re- 
quiring all ballots to be prepared by a public officer, 
and to be exactly alike in every possible respect exterr- 
ally, in the official indorsement, and differing intern- 
ally only in the names of the candidates for office upon 
the ballots prepared for the different political parties. It 
is perfectly evident that by strict compliance with 
these provisions of the law the contents of a ballot cast 
by a voter are absolutely secret to all but himself, and 
thus the object of the statute is readily effected. The 
statute, in its thirty-first section, provides that ‘‘no 
inspector of election shall deposit in a ballot-box, or 
permit any other person to deposit in a ballot-box, on 
election day, any ballot which is not properly indorsed 
and numbered, except in the cases provided for in sec- 
tion 21 of this act.”". The words of section 31 of the 
Ballot Reform Law are explicit enough to remove the 
possibility of. misapprehension upon the subject of 
what shall be counted. It reads: ‘‘ The votes forthe 
several candidates shall be canvassed in the order in 
which they appear upon the several ballots. No ballot 
that has not the printed official indorsement shall be 
counted, except such as are voted in accordance with 
the provisions of section 21 of this act.’’ The reference 
here is to unofficial ballots, which may be printed or 
written, where the official ballots have been lost, de- 
stroyed, are not ready or have been exhausted, or 
whenever a candidate for office shall have died, or 
withdrawn, or shall be ineligible, in which cases such 
an unofficial ballot may be used. When later in sec- 
tion 31 it is provided that ‘‘ said ballots shall be counted 
in estimating the result,” etc., but may be contested 
in amandamus proceeding, in the section provided for, 
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the ballots referred to unmistakably mean, as the con- 
text plainly shows, those which have been marked in 
auy way for identification, and therefore have been 
written upon by theinspectors of election for the pur- 
pose of raising the question of their legality. This later 
provision which I have mentioned was added in the 
amendment of the law in 1891, and was aimed at 
marked ballots. The original law prohibiting the 
counting of ballots not bearing the proper official in- 
dorsement was not altered nor affected. 

The official indorsement so strictly required to exist 
is prescribed in section 17 of the act, and by its terms 
each ballot’s indorsement must be printed with «a 
certain type and shall read “ * Official ballot for ———,’ 
and after the word ‘for’ shall follow the description of 
the polling place for which the ballot is prepared, the 
date of the election and a fac simile of the signature of 
the county clerk. The ballot shall contain no caption 
or other indorsement.’’ The argument that, for the 
lack of ballots properly indorsed as required by the 
law, those not properly indorsed may be voted as un- 
official ballots, as provided in cases mentioned in sec- 
tion 21, and which I have mentioned, is not to my 
mind at all satisfactory, and I consider it an answer to 
say that these ballots, which were used and which 
were the subject of consideration below, purported to 
be official ballots, and bore an official indorsement, and 
that the conditions for the use of unofficial ballots did 
not exist. So scrupulously has this law endeavored to 
preserve absolute secrecy as to the ballot deposited 
that it provides for the nullification of a ballot which 
is so marked as to be capable of identification in any 
way. The reading of sections 25, 34 and 35 exhibits the 
safeguards established about the depositing of the 
voter’s ballot. All of the provisions of this law, when 
considered in connection with the purpose, as declared 
in its title, are indicative of the legislative intent that 
the independence and freedom of the voter are pro- 
moted and are best guarded through the casting of a 
ballot absolutely indistinguishable in any of its fea- 
tures from all other ballots. Now it is perfectly plain, 
and it is not disputed, that by the variancein the num- 
bering of the polling place in the official indorsement, 
these ballots in question were distinguishable from 
those ballots which were prepared for, given out and 
cast by the supporters of other political parties, and 
every ballot deposited was marked or could be identi- 
fied as a republican vote. The argument that the offi- 
cial indorsement was correct, because prepared for the 
election district indicated by its number, and that a 
misdelivery to a different district does not affect the 
correctness of the indorsement required by statute, I 
consider quite unsound. A right construction of the 
language of the statute calls fora ballot bearing an offi- 
cial indorsement which designates the polling place at 
which the ballot is to be used, and where that is not so 
both the object and the provisions of the statute may 
be violated, and the law rendered ineffectual for the 
accomplishment of its avowed purpose. So is the ar- 
gument unsound which denies the right to compel the 
board of county canvassers to correct its statements of 
the result by estimating it without including that 
number of illegal ballots which is indicated by and 
upon the sample ballot attached. If there is a discrep- 
ancy between the body of the paper containing the 
statement and the writing upon the sample ballot, as 
to the number of votes cast, then the figures in the 
body of the statement control, and that is the result of 
our decision in the Noyes Case, 126 N.Y. 392. But 
here the sample ballot exhibits the kind of ballots 
which the statement certifies to have been deposited 
toacertain number. Thus we have 2 case where bal- 
lots were furnished at polling places which were not, 
as to those intended for republican votes, indorsed uni- 
formly with other ballots. To count such, in estimat- 





ing the results of the election, in my judgment, is 
against the letter and the spirit of the Ballot Reform 
Law. It was anerror for the correction of which, 
through the intervention of the Supreme Court by 
mandamus proceedings, provision has adequately been 
made. Laws 188, chap. 460. The Ballot Reform Law 
was modelled after what was known generally as the 
“Australian Ballot Law,’’ and its enactment was a 
long step forward in the promotion of the purity of 
popular elections. The difficulty in this case, if the 
result of a mistake, as we assume it to have been, was 
enabled to occur by the requirement of our law that 
there shall be as many separate kinds of ballots as 
there are different political parties represented. Had 
there been but one ballot required this occurrence 
would not have been possible. It may be, and I as- 
sume it to be, a hardship that the result should oper- 
ate to render null so many votes, and to alter what 
may have been an honest expression of the popular 
will, but it would bean evil in comparison with which 
the hardship complained of is as nothing, if a law which 
the people of this State, through their Legislature, so 
deliberately framed and have solemnly adopted, should 
be so construed as to render fraudulent evasion possi- 
ble. 

In my judgment, unless this law is upheld and 
given theeffect intended for it, and in my judgment 
adequately secured by allof its provisions, then tech- 
nical construction or the ingenuity of minds can im- 
pair its efficacy. This is not acase for the court to 
strain after explanation in order to remedy an appar- 
ent hardship, when to do so simply results in emascu- 
lating a provision of the law, the existence of which is 
calculated to exclude all attempts at fraudulent or cor- 
rupt practices at the polls. It will not do to break 
down any of the provisions of this law framed against 
a possible corrupt vote, lest in so doing the way be left 
open fora more radical destruction. The people are 
supremely interested in protecting the citizen voter 
against the prostitution of his characterin the casting 
of avenal ballot. ‘The system devised by the Legislature 
to enforce the secrecy of the ballot seems a total failure 
unless we give effect to the provisions enacted to sus- 
tain it. Genuine ballot reform, as the people have 
chosen to have it, in this and many other States, 
means the purity of the ballot, and that is best at- 
tained by the plan of a uniform or secret ballot. If 
we destroy any of the safeguards erected and intended 
to be maintained about the voter, for his protection 
against improper influences and intimidation, we at 
once do an act in encouragement of the very evil 
sought to be prevented. If the law providing for a 
uniform ballot, to originate from an official source, and 
a plan to render the vote of him who casts it absolutely 
indistinguishable, and therefore absolutely secret, may 
be construed one way, in the case of a mistake, as here, 
then it is always open to such construction, for the 
proof of a fraudulent intent in the preparation and 
distribution of ballots to be used at a polling place is, 
very obviously, difficult if ever possible. Nor ought 
the burden of that proof, in my opinion, to be thrown 
upon the candidate whom it has served to defeat. He 
has the right, as have the people generally, to rely upon 
a strict compliance with the terms of the Election Law 
and to an election held according to its requirements. 
If the law is not to be nullified in an indirect manner, 
then its material directions must be heeded and the 
consequences it attaches to a disregard of its provi- 
sions must be allowed. The decisions of the courts in 
Missouri, Rhode Island and Connecticut, which are re- 
ferred to and which I need not quote from here, are 
all in accord with these views, and to the effect that it 
is not competent to inquire into the intent or the con- 
sequences of a violation of the legislative requirement 
as to the ballot to be cast at an election. Iam for 
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maintaining the integrity of this law and for constru- 
ing it as it is written. 
The orders appealed from should be affirmed. 


O’BrRIEN, J. (concurring). The Supreme Court has 
awarded a peremptory writ of mandamus, directed to 
the board of supervisors of Onondaga county asa board 
of county canvassers, commanding them to reject and 
exclude from their statement and computation of the 
votes cast for Rufus T. Peck in that county for the of- 
fice of senator for the twenty-fifth senatorial district, 
composed of the counties of Onondaga and Cortland, 
at the last general election held on the 3d of Novem- 
ber last, certain ballots cast in the nine election dis- 
tricts hereafter mentioned. This appeal is brought 
tor the purpose of a review in this court of the order 
granting the writ. It was made upon the application 
of the relator on a state of facts as to which there is no 
dispute, and the question is one of law regarding the 
power of the court. It appears from the record that 
certain ballots were cast at the election for Rufus T. 
Peck for the office of senator, in the first election dis- 
trict of the town of Camillus, upon which was the fol- 
lowing indorsement: ‘ Official ballot for second dis- 
trict poll, town of Camillus. November 3, 1891,” fol- 
lowed by a fac simile of the signature of the county 
clerk of Onondaga county. In the second election dis- 
trict of that town ballots were cast for him indorsed 
in like manner, with the designation or number of the 
first district. In the first district of the town of Clay 
ballots were cast for him indorsed for the second dis- 
trict, and in the second district indorsed for the first. 
In the first election district of the town of Tully bal- 
lots were cast for him indorsed for the second district, 
and in the second district indorsed for the first. In 
the first election district of the town of Elbridge bal- 
lots were cast for him bearing the indorsement for the 
third district. In the second election of that town 
ballots were cast for him indorsed for the first district, 
and in the third election district indorsed for the first. 
In the first and second districts of Camillus and the 
first and second districts of Clay the same facts ex- 
isted in regard to the indorsement of the ballots for 
member of Assembly for the first Assembly district of 
Onondaga county. The ballots were prepared and 
printed by the county clerk, whose duty it was under 
the statute to deliver to the town clerk of each town 
the ballots for the several election districts in such 
town, but how they became transposed in the manner 
above described does not appear. Four different offi- 
cial ballots, containing the names of the candidates of 
the four different parties that had made nominations 
and filed certificates thereof, in compliance with the 
law, were delivered to the inspectors of election in all 
these districts, and were in use at the several polling 
places on the day of theelection. What was known as 
the “Republican official ballot,’’ containing the names 
of the candidates of that party ‘for State, county and 
legislative offices, was the only ballot used and voted 
that did not contain in the indorsement the proper 
number and designation of tae polling place or election 
district where it was voted. 

On the hearing of the relator’s application at Special 
Term, Rufus T. Peck, upon his own application, was 
permitted to intervene, and was made a party to the 
record, on the ground that he had an interest in the 
subject-matter of the proceeding, and a right to inter- 
vene as a party defendant, and that a complete deter- 
mination of the questions involved could not be had 
without his presence on the record. In order to facili- 
tate a speedy hearing, the attorneys of record entered 
into a stipulation, providing that all questions involved 
in the case be presented to and determined by the 
court upon the facts as they appear in the papers. In 
this condition of the record we are not embarrassed by 





any technical questions, such as the power of the 
county canvassers under the statute to exercise any 
functions of a judicial nature, but we are to meet the 
broader and more important question whether, upon 
the facts, the ballots in question can lawfully be 
counted for the candidate for whom they were cast. 
The ground upon which the canvassers were directed 
to exclude the ballots from their estimate and state- 
ment of the vote for senator was that they were not 
indorsed with the number of the election district in 
which they were used by the electors, as required by 
the statute, but were in fact indorsed with the number 
of another district. Under the laws in force govern- 
ing the conduct of elections and the manner of voting 
prior to the recent legislation commonly known as the 
‘*Ballot Reform Act,” it is quite clear that ballots 
could be counted for the candidate for whom they 
were cast, though they did not in all respects corre- 
spond with the directions of the statute, and after de- 
posited in the box could not probably be rejected in 
any case by the canvassers or the courts, if the inten- 
tion of the voter was sufficiently expressed. The right 
to vote, secured to the citizen by the Constitution, 
must be exercised in the manner and subject tothe 
regulations lawfully prescribed by the Legislature in 
respect to the time when and the method by which his 
will is expressed, and in order to make his will and in- 
tention effectual at the election, he must comply with 
at least all the substantial requirements of law. 

The question now before us is whether those citizens 
of Onondaga county who used the ballots which the 
canvassers in this case have been ordered by the Su- 
preme Court to reject, have so far neglected to observe 
the forms and regulations prescribed by law for vot- 
ing at elections that their votes so cast must be ‘held 
to be void. In the absence of some clear and positive 
prohibition in the statute against counting such bal- 
lots, the tendency of courts would undoubtedly be in 
the direction of effectuating, as far as possible, the in- 
tent of the voter. But it is the duty of this court 
above all to declare the law as it finds it, and if a fair 
consideration of the language used in the statute, 
and its general policy, should result in the exclusion of 
the ballots in question, it may be said that it was not 
the first time that a citizen attempted to exercisea 
right, and either through neglect, mistake or ignor- 
ance failed in the accomplishment of his object. We 
are confronted with certain clear and positive statu- 
tory provisions which must now be referred to in or- 
der to ascertain whether the court, in ordering the 
mandamus to issue, simply obeyed the mandate of the 
Legislature or misapprehended its meaning. What is 
known as the “ Ballot Reform Act” is chapter 262 of 
the Laws of 1890, as amended by chapter 296 of the 
Laws of 1891. It is matter of recent history that this 
law was for years the subject of agitation and earnest 
debate, both in the Legislature and before the people, 
through the public press and otherwise. No statute 
has been passed inrecent years at least thatjreceived 
such full consideration, or after so much deliberation 
and careful scrutiny on the part of the executive and 
the Legislature. It was so apparent to every one that 
it worked such radical changes in the conduct of elec- 
tions and in the manner of voting, from the regula- 
tions previously existing, that its final passage was se- 
cured only after the most exhaustive and careful 
scrutiny on the part of the law-makers and the public. 
Great care was used in the selection of words and laa- 
guage appropriate to express clearly what was in- 
tended, and every detail, both of composition and ar- 
rangement, was the subject of study and deliberation. 
In dealing with a statute, originating as this did, we 
may well assume that every word and phrase was 
weighed and scanned, and that courts can safeiy fol- 
low the plain language of its provisions as the expres- 








116 


THE ALBANY LAW JOURNAL. 














sion of the legislative intent. The general policy and 
scope of the act was well expressed in the title: ‘An 
act to promote the independence of voters at public 
elections, enforce the secrecy of the ballot and provide 
for the printing and distribution of ballots at public 
expense.’’ We know thut the principal mischief which 
the statute wus intended to suppress was the bribery 
of voters at elections, which had become an intolerable 
evil, and this was to be accomplished by so framing the 
law as to enable if not compel the voter to exercise his 
privilege in absolute secrecy. ‘The primary aim and 
object was to enable the voter to cast a ballot for the 
candidates of his choice without the possibility of re- 
vealing, by the act of voting, the identity or political 
complexion of the candidates voted for. When it was 
made impussible for the briber to know how his needy 
neighbor voted, the law-makers reasoned that bribery 
would cease. It is reasonable therefore to assume that 
any construction of this statute which would permit 
ballots to be cast and counted that contained any cap- 
tion or word that would reveal the way the voter using 
them voted, should be avoided as contrary to the true 
policy and intent of the law. The idea at the very 
foundation of the law was secrecy. To this end it was 
provided that ballots uniform in size, in type, in color 
and quality of paper, and in the words and appearance 
of the indorsement, should be printed and distributed 
by the county clerk at the public expense. This is 
called in the law the “ official ballot,’’ and is the only 
instrument by means of which the elector can legally 
express his will at election, save in the exceptional 
cases provided for in section 21. These are cases where 
the official ballots have not been delivered at the time 
provided in the statute to the town or city clerk, or 
shall be destroyed or stolen after such delivery, ora 
candidate for any office, whose uame is printed on the 
official ballot, shall have died, shall be or become ineli- 
gible, or shall have withdrawn before election day. In 
such cases unofficial ballots, to be prepared and fur- 
nished under the conditions and restrictions prescribed 
in the section, may be used by the voter. It is obvious 
that this section has no application to this case, as 
none of the events provided for therein have hap- 
pened. 

So careful was the Legislature in providing for se- 
crecy in voting that it prohibited the voter from in 
any way marking his ballot or showing it to any one, 
after it was prepared for voting, in such a way as to 
reveal its contents, and every one was prohibited from 
soliciting the voter to show the same, and no person 
but an inspector of election is permitted to receive a 
ballot prepared for voting from avoter. Section 35. 
It is moreover expressly provided that any election 
officer or watcher who shall reveal to another person 
the name of any candidate for whom a person has 
voted, or who shall communicate to another his opin- 
ion, belief or impression as to how or for whom a voter 
has voted, or shall place a mark upon a ballot, or do 
any other act by which one ballot can be distinguished 
from another, shall be guilty of a misdemeanor punish- 
able by imprisonment. Section 34. [t is also provided 
that a ballot, deposited by a voter in the ballot-box, 
upon which or upon any paster affixed thereto, a 
writing or mark of any kind has been placed by the 
voter, or by any other person to his knowledge, with 
the intent that such ballot shall afterward be identi- 
fied as the one voted by him, shall be void and of no 
effect. Most of these stringent provisions would be 
little short of absurd if it can be supposed that ballots, 
bearing an indorsement which distinguishes them from 
all others in use at the polls, can be lawfully put into 
the ballot-box. The indorsement upon the official bal- 
lot was an essential part of the machinery of elections 
by means of which the secrecy of voting was to be se- 
cured and enforced. 








That was to be printed in large 





letters and was to be uniform as to all the ballots at 
the same polling places. As it was the only part of the 
ballot to be exposed to the observation of the election 
officers or the bystanders, at the moment when the 
vote is offered, it was important to provide that it 
should contain nothing that could reveal to any one 
the elector’s choice. The indorsement was therefore 
to be precisely the same on all the ballots used at the 
same polling place or election district. A different, 
distinct or peculiar indorsement upon the ballots, or 
any of them, used by any party or candidate, or set of 
candidates, would of course remove all secrecy from 
the act of voting, as to the electors using a ballot with 
such an indorsement, and thus the fundamental pur-~ 
pose of the law would be defeated. This was so appar. 
ent, and was regarded as of so much importance in the 
successful operation of the law, that the Legislature 
carefully prescribed the form of the indorsement to 
be used upon all ballots at the same polling place in 
the following language: ‘‘ On the back of each ballot 
shall be printed in type known as ‘great primer Ro- 
man condensed capitals’ the indorsement ‘ Official 
ballot for ———,’ and after the word ‘ for’ shall follow 
the designation of the polling place for which the bal- 
lot was prepared, the date of the election anda fac 
simile of the signature of the county clerk. The ballot 
shall contain no caption or other indorsement except 
as in this section provided.” 

This provision plainly requires that upon all the offi- 
cial ballots used at any polling place there shall be 
printed, in the manner therein described, the same in- 
dorsement, and consequently that the designation or 
number of the election district in the indorsement 
shall be precisely the same, and in all cases that desig- 
nation or number shall be that of the polling place or 
election district where the vote is offered, and no 
other. The ballots in question were cast in utter dis- 
regard of this important provision of the statute, as 
the indorsement did not in any case contain the desig- 
nation or number of the election district where they 
were voted, but did contain the designation or number 
of another district where they were not used. The in- 
dorsement upon them differed from the regular in- 
dorsement on all the other ballots used or voted at the 
same polling place, and as they were used or voted by 
but one of the parties that had made nominations, or 
in other words, in behalf of but one candidate or set 
of candidates, the voters who used them necessarily 
disclosed to the election officers, watchers and such of 
the by-standers as could or desired to observe, the 
candidates voted for, and thus not only the letter of 
the statute was disregarded, but its very purpose and 
intent were defeated. If cannot be denied that any 
oue who saw the indorsement on the ballots before 
they were put into the box was informed at the same 
time as to their contents, by means of the word in the 
indorsement designating the wrong polling, place or 
district. While there is nothing in the record toshow 
that the ballots were intentionally, or by any precon- 
certed arrangement, diverted from the election dis- 
trict for which they were prepared, and sent to dis- 
tricts for which they were not prepared nor intended, 
it is scarcely possible that the means of distinguishing 
them from all the other ballots used were not known 
to the election officers who received, and many of the 
voters who used them. But however that may be, the 
important fact remains that every elector who voted 
one of the ballots thereby revealed his choice and the 
contents as fully and completely as if the party desig- 
nation, or the political complexion of the candidates, 
whose names appeared upon its face, had been made a 
part of the indorsement, or was stamped in some other 
place on the outside of the ballot. 1f this can be held 
to be a legal exercise of the right of suffrage, and that 
the ballots thus cast are on the same footing as all the 
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other ballots, then it is manifest that the Legislature 
has utterly failed to secure secrecy in voting. The le- 
gal consequences that follow this disregard of both the 
letter and spirit of the statute have been, as it seems 
to us, very clearly pointed out by the Legislature. The 
twenty-ninth section as amended provides that ‘no 
inspector of election shall deposit in a ballot-box, or 
permit any other person to deposit in a ballot-box, on 
election day, any ballot which is not properly indorsed 
and numbered, except in the cases provided for in sec- 
tion 21 of this act, nor shall any inspector of election 
deposit ina ballot-box, or permit any other person to 
deposit therein, on election day, any ballot that is torn 
or bas any other distinguishing mark on the outside 
thereof.” 

It will scarcely be claimed that these ballots were 
* properly indorsed,” or that they came within the 
provisions of section 21, and consequently the election 
officers were commanded by the statute not to deposit 
them in the ballot-box when offered by the voter. 
Moreover they had what the statute calls a‘ distin- 
guishing mark on the outside,” that is to say, they had 
when placed among the other ballots at the polling 
places where they were used, a special and peculiar in- 
dorsement, by means of which they could readily be 
distinguished from all others, and thus the improper 
indorsement conctituted at the same time a distin- 
guishing mark. It will be seen, upon acareful reading 
of the statute, that the Legislature had carefully pro- 
vided for the exclusion of marked ballots from the 
ballot box, and from the final count and estimate of 
the actual legal vote in two cases: First. Where the 
mark or writing is affixed or placed upon the face or 
inside of the ballot, or upon any paster attached, by 
the voter or any other person, for the purpose and 
with the intent of subsequently identifying the ballot, 
and tracing ittothe voter. In this case the ballot is 
not to be rejected or excluded from the count and es- 
timate until the intent is ascertained and determined. 
Secondly. Where there is a distinguishing mark on the 
outside, open and visible to all, which may not only 
be used to identify the voter who cast it, but also 
serves to inform others at the time of voting of the 
contents of the ballot, and thus defeat the object of 
the law in securing secrecy. In this case the election 
officers are forbidden to put the ballot into the box, 
no matter with what intent the distinguishing mark 
was placed upon it. To allowit to go into the box 
might defeat the policy of the law, though the distin- 
guishing mark was the result of accident or mistake. 
The plain words of the statute therefore made it the 
duty of the election officers, when offered one of these 
ballots, prepared for and indorsed with the desigua- 
tion or number of another district, to refuseit. This 
would not defeat the right of the elector to vote, be- 
cause he could still prepare and tender a ballot with 
the proper indorsement. 

But the inspectors did receive the ballots and put 
them into the ballot-box, and the remaining question 
is whether they could lawfully count ballots found in 
the box which it was their duty to refuse when offered 
by the elector. Upon this point the statute seems to 
be clear and imperative. The thirty-first section pro- 
vides for the canvass of the votes by the inspectors in 
these terms: *‘ Tbe votes for the several candidates 
shall be canvassed in the order in which they appear 
upon the several ballots. No ballot that has not the 
printed official indorsement shall be counted, except 
such as are voted in accordance with the provisions of 
section 21 of this act.’’ Weare unable to construe’this 
language, when applied to the facts of this case, in any 
other way than as the clear and positive mandate of 
the Legislature to the canvassers to reject and treat as 
void all ballots found in the box prepared for and bear- 


ent polling place or election district than the one 
where the ballot was cast. The Legislature has for- 
bidden the elector to cast such a ballot. It has pro- 
hibited the inspectors from placing it in the box, and 
the canvassers from counting it. The case could be no 
stronger had it in terms declared such a ballot abso- 
lutely void for all purposes. But it is said that this 
result will disfranchise the electors who cast these bal- 
lots in good faith, believing that they were the proper 
official ballots. The answer is that when an elector at- 
tempts to express his will atan election by the use, 
through either design or accident, of ballots which the 
law declares shall not be counted, the courts have no 
power to help him. Had these ballots been misplaced 
by design or some preconcerted arrangement between 
the county clerk and the candidates whose names ap- 
pear thereon, or some of them, the voters using them 
might be as innocent then as they appear to be in the 
case at bar, but to hold, under such circumstances, 
that the votes must nevertheless be counted would be 
to suggest an easy method of defeating the fundamen- 
tal purpose of the statute. The law contemplates that 
the elector will not blindly rely upon any one, not even 
the election officers, in the preparation of the ballot. 
If he is handed an official ballot with a distinguishing 
mark upon it, or an improper indorsement, he is not 
obliged to vote it, but may procure a proper ballot. In 
this case it cannot be said that the electors were 
obliged to use these ballots or omit to vote at all. It 
was their duty to see to it that so important a part of 
the ballot as the indorsement was in conformity with 
the statute. They must have known, or at least could 
easily have ascertained, that the ballot was prepared 
for and indorsed with the number of another polling 
place, and then they could have used paster ballots, 
containing the names of the candidates of their choice, 
upon some one of the other three official ballots in the 
hands of the inspectors, and which all concede con- 
tained the prope: indorsement, and the ballots in ques- 
tion could then be returned to the inspectors. That 
the use of these ballots was at best a wholly unneces- 
sary and thoughtless act on the part of the voters who 
cast them is entirely evident. But even if it could be 
said that those electors had no knowledge or means of 
knowledge in regard to the proper indorsement, and 
that they could not without some inconvenience pro- 
vide themselves with ballots such as the law required, 
we would still be obliged to hold that it would be far 
better that their votes should be deemed ineffectual 
than that the fundamental purpose of an important 
public statute should be subverted, and in the struggle 
to save these votes by judicial construction, the door 
should be thrown open for evasion of the statute which 
might revive evils far more dangerous to the public 
welfare than can possibly, under any circumstances, 
follow the exclusion of a few hundred votes in a single 
county, cast by voters who at least, as all must admit, 
neglected to observe important requirements of the 
law. It may be freely admitted that no statute regu- 
lating the conduct of elections should be so construed 
as to place arbitrary or unreasonable obstructions in 
the way of the citizen in the exercise of his right to 
vote, and further that any law fairly open to such an 
objection would be in conflict with the Constitution. 
But when we keep in mind the fact that the statute 
now under consideration was intended to prevent cor- 
ruption, and the consequent debasement of the fran- 
chise, it was not unreasonable to provide that if an 
elector attempts to exercise his right in such a way as 
to reveal the contents of his ballot, or to make subse- 
quent identification possible, the inspectors shall not 
receive it, and if received it shall not be counted. 
There is a view of the case which was not suggested 
in the argument, and does not appear in the briefs of 
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that we have carefully considered. It is suggested 
that when section 29 speaks of certain ballots that the 
inspectors are not to receive, and section 31 of certain 
ballots that the canvassers are not to count, reference 
is made only to unofficial ballots uther than those pro- 
vided for in section 21. This is not the natural and 
obvious meaning of the language used, and such acon- 
clusion cannot be reached without supplying words 
that the Legislature has not used. The ballot which 
the inspector must refuse, under section 29, is there 
described as one “ which is not properly indorsed and 
numbered,”’ and the ballot which the canvassers shall 
not count, under section 31, is there described as one 
“that has not the printed official indorsement.’’ So 
far as these two sections require inspectors to refuse 
votes offered and canvassers to exclude votes found in 
the box, not regular by reason of neglect to comply 
with the statute in respect to the indorsement, they 
obviously refer to the same or similar defects and ap- 
ply to the ballots in question. The Legislature could 
notand did not anticipate that any other unofficial 
ballots than those provided for by section 21 would be 
offered or could get into the box, and was not provid- 
ing against such an impossible or very remote contin- 
gency. The prohibitions of these two sections were 
clearly aimed at evasions or abuses liable to arise in 
the use of the official ballots, and such as did actually 
arise at the election in question. As no question of 
this kind could possibly arise under the laws relating 
to elections in force prior to 1890, there are no adjudged 
cases by the courts to be found in this State that fur- 
nish any aid in the solution of the question before us, 
but enactments similar in their provisions and identi- 
cal in policy have been before the courts of many of 
our sister States for construction. One of the earliest 
cases on the subject was that of Com. v. Woelper, 3 
Serg. & R. 29. In that case the election was one for 
officers in a religious corporation, but the principle de- 
cided applies to public elections. What was known 
in that case asthe ‘‘German party ” succeeded at the 
election, having cast five hundred and thirty one bal- 
lots. The tickets voted by them were marked with the 
figure of an eagle. The elections were regulated by 
a corporate by-law, which provided that “if besides 
the names there are other things on the ticket, or if 
two or more votes are found together, such tickets 
shall not be read off or votes counted.’’ The defeated 
party claimed that the tickets marked with the eagle 
ought not to have been counted, though the voters 
who cast them were members of the congregation en- 
titled in all other respects to vote. and to have their 
votes counted at elections. On atrial at nisi prius the 
jury were so instructed, and the election was held in- 
valid. On appeal this instruction was held to be cor- 
rect. The court (Tilghman, C. J.) said: ‘“ The fifth 
and last point turns on the construction of the by-law 
before mentioned. The tickets in favor of those per- 
sons who succeeded in the election had on them the 
engraving of an eagle. The judge who tried the case 
charged the jury that those tickets ought not to have 
been counted. The case is certainly within the words 
ofthe law. The tickets had something more than the 
names onthem. But is it within the meaning of the 
law? Ithinkit is. This engraving might have sev- 
eral ill effects. In the first place it might be perceived 
by the inspector, even when the ticket was folded. 
This knowledge might possibly influence him in re- 
ceiving or rejecting the vote. But in the next place it 
deprived those persons who did not vote the German 
tickets of that secrecy which the election by ballot 
was intended to secure for them. A man who gave in 
a ticket without an eagle was set down as an anti- 
German, and exposed to the animosity of that party.” 

In West v. Ross, 53 Mo. 350, the statute provided 
that “‘no ballot not numbered shall be counted,’’ and 








the question arose as to whether ballots cast for a suc- 
cessful candidate for county clerk, not numbered, 
should be excluded from the count. It was conceded 
that no fraud was intended by the inspectors in failing 
to number the ballots, but it was occasioned by an in- 
advertence on their part. It further appeared that the 
number of ballots counted corresponded with the num- 
ber of voters appearing on the poll-list. The court 
however held that these votes were void. In tne opin- 
ion the court said: ‘* This case may be a hard case, and 
doubtless is, but the legislative enactment is clear, and 
although it may deprive a portion of the citizens of the 
county of their right to be heard in the election of 2 
clerk at one election, it is better that they should suf- 
fer this temporary privation than that the courts 
should habituate themselves to disregard or ignore the 
plain law of the land in order to provide for hard 
cases.’’ ‘‘In the present case the Legislature has pro- 
vided and required that the ballots should be num- 
bered, and then provides in express terms that no bal- 
lot not numbered shall be counted. Can we say that 
such ballots shall be counted without an attempt at ju- 
dicial legislation? I think not, and it would be a mis- 
application of terms to say that such a statute is only 
directory.” 

In Oglesby v. Sigman, 58 Miss. 502, an application 
was made for a mandamus to compel canvassers to re- 
assemble and recanvass votes cast for member of Con- 
gress, and to reject ballots claimed to be illegal, by 
reason of the fact that they contained certain marks 
and devices prohibited by statute. The statute pro- 
vided that the ticket should not contain any ‘ device 
or mark by which one ticket may be known or dis- 
tinguished from another,” and that a“ ticket differ- 
ent from that herein prescribed shall not be received 
or counted.” The court held that ballots marked in 
violation of the statute were void, and in the opinion 
itissaid: ‘*Wethink the effect of section 137 of the 
Code of 1880 is to condemn as illegal, and not to be re- 
ceived or counted, every ballot which has on its back 
or face any device or mark, other than the names of 
persons, by which one ballot may be distinguished 
from another. This statute does not condemn devices 
or marks on the outside of a ballot merely, but clearly 
embraces the face of the ballot as well. That is appar- 
ent from the exception contained in it, and a device or 
mark on the face of the ballot is as much within what 
we suppose to have been the object of this provision as 
one on the outside or back of it. It is apparent from 
the provision that its object is not only to preserve se- 
crecy as to what ballot an elector casts—which is the 
leading idea of statutes in some other States, which 
prohibit any device or mark on a ballot folded which 
betrays the secret of the voter—but also to secure ab- 
solute uniformity as to the appearance of ballots, in 
order that intelligence may guide the electors in their 
selection, and not a mere device or mark by which ig- 
norance may be captivated. The Legislature was try- 
ing to prevent multitudes from ‘ being voted,’ and be- 
ing guided by a mere device or mark by which they 
should distinguish the ballots they were to use in the 
process, without a knowledge of the names of persons 
for whom their ballots were being cast. Elections are 
a contrivance of government, which prescribes who 
are electors aud how they may express their will, and 
it is a legitimate exercise of power to prescribe the de- 
scription of ballot which shali be used.”’ It has been 
held, upon similar grounds, that a bailot printed upon 
colored paper, in violation of a statute requiring them 
to be printed upon white paper, was void (State v. 
Kinnon, 8 Or. 495), aud that a ballot was properly re- 
jected which did not conform in length and in other 
minor respects to a statute prescribing the form of bal- 
lots to be used. Reynolds v. Snow, 67 Cal. 497. 

In Connecticut, under a recent statute in many re- 
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spects similar to ours, the official ballot contains the 
name of the political party usingit. At a municipal 
election eighty-six ballots were cast, containing the 
caption ‘* Citizens’’ at their head, but were in all 
other respects the same as the republican ballots, in- 
cluding the candidates’ names. But as there was no 
party in the city known as the ‘Citizens’ party,’ it 
was held that these ballots were void and could not be 
counted. In that case the statute prescribed the form 
of the ballot, which is to contain, among other things, 
“the name of the political party issuing the same,” 
and then provided that ‘all ballots cast in violation of 
the foregoing provisious, or which do not conform to 
the foregoing requirements, shall be void and not 
counted.”? The reasoning of the court by which that 
conclusion was reached is applicable here. ‘'ulcott v. 
Philbrick, 59 Conn. 472. Other cases could be cited 
which hold the principle that ballots cast by electors, 
not conforming to the provisions of a statute intended 
for the purpose of securing secrecy, aud which reveal 
the contents of the ballot, or render it capable of sub- 
sequent identification, are void by force of prohibi- 
tions inthe statute against receiving and counting 
them, in substance the same as is to be found in the 
statute under consideration. Fields v. Osborne (Conn.), 
21 Atl. Rep. 1070; Jn re Vote Marks (R. L.), id. 962; 
Ledbelter v. Hall, 62 Mo. 422; Perkins v. Carraway, 59 
Miss. 222; Steele v. Calhoun, 61 id. 556. We think that 
these ballots cannot be counted without weakening or 
breaking down provisions of the statute which, in view 
of its general purpose, must be regarded as vital. For 
these reasons the orders appealed frem should be,af- 
firmed. 


Ruaer, C. J. (concurring). While I concur in the 
opinion delivered by my associate Judge O’Brien, I 
have thought it proper to state in my own language 
the line of thought which has led me to the conclusions 
reached by a majority of the court. I regard this case 
as one of primary importance, not so much perhaps 
from the effect that its decision may have upon the 
interest of the individuals engaged in the controversy, 
or the temporary prospects of political parties, but 
from the permanent influence which it will exercise 
upon the cause of ballot reform, which has in recent 
years shown itself so strong in the regard of the peo- 
ple, and vindicated that favor by the success which has 
attended the enforcement of the reform legislation of 
1890 and 1891. Itcannot be disputed but that, in the 
initiation of the movement for ballot reform, there 
was much difference of opinion in regard to the pro- 
priety of the laws proposed, and much fear expressed 
in respect to their operation, and [ must confess tbat I 
was among those who regarded the result as doubtful 
and uncertain, and feared that their enforcement 
would be likely to impose a serious and dangerous re- 
straint upon the exercise of the right of elective fran- 
chise by the citizen. We have however now had two 
years of experience under these statutes, and it seems 
to me that many of those who originally opposed the 
law have become reconciled to its operations, and a 
great change has come over the popular mind in re- 
gard to its beneficial effects. I think that it will now 
be generally conceded that the influence of these laws, 
if fully and impartially enforced, will practically pre- 
vent bribery at elections and restrain the power of ex- 
traneous influence over the mind and conduct of the 
voter in the exercise of his political rights within 
healthy limits. Any decision therefore of this court 
which would tend to materially hamper the beneficial 
operation of these laws, and relegate the question of 
ballot reform to its original position, will I think prove 
a serious misfortune to the country, and the source of 
ereat regret to every thoughtful and conscientious 
citizen. I think that but few will dissent from these 








views, or from the further proposition that any deter- 
mination of the question before us which will prove an 
embarrassment to the cause of ballot reform should be 
most earnestly deprecated and avoided, if the language 
of the statutes will permit of another result. 

The issue involved in the present controversy, as it 
was presented on the argument, is the claim made on 
one side that these proceedings were on the part of the 
relator to change the political complexion of the Sen- 
ate of the State by forcing a candidate into an office to 
which he was not legally elected, and the assertion on 
the other that the candidate opposed to the relator, al- 
though having an apparent majority of the votes cast, 
secured that majority only by counting in his favor 
illegal ballots procured through intimidation and the 
exercise of unlawful influence over the minds and con- 
duct of the voters at the polls. The question there- 
fore which lies at the foundation of the controversy is, 
who had a plurality of the legal ballots cast at the elec- 
tion in question? And as that question shall be de- 
termined by this court will depend the ultimate deci- 
sion of this appeal. 

The facts, having been agreed upon by the parties, 
are simple and undisputed. The twenty-fifth senator- 
ial district consists of the counties of Onondaga and 
Cortland, and contains a voting population of about 
forty thousand. The canvass of votes showed that 
Peck, the republican candidate for senator, received 
in the county of Cortland a plurality of seven hundred 
and seventy over Nichols, his democratic competitor, 
and in Onondaga county Nichols received a plurality 
of three hundred and eighty-eight over Peck, thus 
showing an apparent plurality for Peck of three hun- 
dred and eighty-two votes, the total vote for Nichols 
in Onondaga county being fifteen thousand seven hun- 
dred and fifty-nine, and for Peck fifteen thousand 
three hundred and eighty-one. Among the ballots 
thus counted for Peck were one thousand two hun- 
dred and fifty-two, which were when voted, indorsed 
with a number which did not correspond with the 
number of the district in which they were cast, or with 
the number which was indorsed upon all other ballots 
cast in the same district at that election. These obvi- 
ously illegal indorsements were found only upon re- 
publican ballots, and were made upon all of the ballots 
cast for Peck in the several districts named. These 
were the first and second of the towns of Clay, Cam- 
illus and Tully respectively, and the first, second and 
third of the town of Elbridge, and being as I infer all 
of the election districts in the several towus named. 
These facts appeared upon the face of the returns 
made to the county canvassers, and these votes were 
allowed to Peck by that board under the only canvass 
permitted to be made by it pursuant to the express re- 
quirement of an order of a Special Term of the Su- 
preme Court. No explanation is furnished by the pa- 
pers as to how the transposition of ballots occurred 
nor are any facts stated from which it can be conclu- 
sively inferred that it was innocently produced. On 
the contrary, in my judgment, there is the strongest 
evidence in the case tending to show that they were 
designedly transposed. It is plainly inferable from the 
manter in which votes were required by the statute to 
be prepared, printed and distributed by the county 
clerks to the several town clerks that the transposi- 
tions occurred in the office of the county clerk. Thus 
he is required to prepare all ballots intended to be used 
in his county, to cause them to be printed, and when 
printed to be placed in separate packages, properly 
marked for the respective towns and districts in which 
they are intended to be used, and to transmit them to 
the respective town clerks as early as the Saturday 
preceding the day of election, for distribution to the 
inspectors. The distribution by the town clerk is re- 


quired to be made of unopened packages, as they are 
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directed, among the inspectors of the various districts 
in the town, before the polls open on the morning of 
the election. It is quite obvious therefore that the re- 
spective packages were put up in the county clerk’s 
office, and addressed not onlyto the respective dis- 
tricts for which they were intended by the county 
clerk, but all those intended for a particular town 
were embraced in a single package addressed to the 
town clerk. These packages were all sent out duly ad- 
dressed and reached their respective intended destina- 
tions. In the several election districts referred to how- 
ever the inspectors of election, upon opening the pack- 
ages addressed to them on the morning of election, 
discovered that the republican {ballots inclosed in the 
packages were all indorsed with an erroneous district 
number, while all other tickets contained in the same 
packages were properly indorsed. No effort appears 
to have been made by the inspectors to correct this 
palpable violation of law, although within the limits 
of a small town it could apparently have been accom 

plished in a comparatively short period of time, by an 
exchange with the districts whose ballots had also been 
erroneously distributed, but the clection was deliber- 
ately proceeded with, and the ballots cast in all of the 
towns and districts named were taken under circum- 
stances which obviously exposed the political character 
of every republican vote as notoriously as though 
it had been openly proclaimed by a herald at the 
polls. 

It is strenuously urged by the appellants’ counsel 
that these transpositions were inadvertently made. 
This contention is obviously immaterial, but I think 
there is little in the circumstances to render such a 
claim either plausible or probable. In preparing the 
packages the persons superintending the operations 
must have selected with care and accuracy the ballots 
prepared for the candidates of the democratic, prohi- 
bition and svucialistic parties, and correctly assigned 
them to the proper district. They must also then have 
selected the republican ballots designed for the several 
towns having two districts, and put those prepared 
forthe first district into the package seut to the sec- 
ond, and those designed for the second district into 
the package sent to the first district. This could only 
have occurred by rejecting the package properly 
marked, and selecting another package obviously de- 
signed for another district. This was done in six dis- 
tricts, and involves the happening of twelve simulta- 
neous mistakes of a similar character, to produce the 
alleged inadvertent transposition of votes. The work 
of transposing the votes of the town of Elbridge was a 
more complicated transaction, and required some cal- 
culation to make it successful, as there were several 
districts to be affected. This however was done by 
sending to the first district those ballots designed for 
the third, to the second those designed for the first 
and tothe third those prepared for the second, and 
thus each district secured its fullcomplement of votes, 
but they were each marked so as to advertise, when 
cast, the contents of the ballot. It is quite significant 
also that this is the only county of the State in which 
such mistakes occurred, and that it occurred only 
with the ballots of a single one of the four parties 
whose ballots were handled by the officers charged with 
the duty of making the distribution of ballots. No ex- 
planation is made by the county clerk of the manner 
in which this result was effected, except by the affi- 
davit of a subordinate in his office, who testifies sub- 
stantially that he superintended the distribution of 
the ballots in the county clerk’s office, and thatif any 
mistakes were made they were inadvertent!y com- 
mitted, and not with any intent to evade the provis- 
ions of the Ballot Reform Law. This is the statement 
of a mere opinion, and can have no legal effect upon 
the character of the transaction, except to show by the 








testimony of an implicated party that he did not in- 
tend to commit a criminal offense. Such is the only 
explanation offered by the officers implicated to ac- 
count for the apparent perpetration of a great crime, 
through which one political party was in nine election 
districts of the county enabled to disregard the whole- 
some restraints of the Ballot Reform Law, and reap 
the advantage to be derived therefrom. 

That acrime was committed by some one having in 
charge the distribution of the ballots for the several 
towns referred to cannot be the subject of reasonable 
doubt. Among those officers the duty of the county 
clerk is the most important. He is charged with the 
whole duty of preparing the ballots for printing, over- 
seeing their publication, assigning the towns and dis- 
tricts to which they are to be sent, and effecting their 
proper distribution. The importance of a strict and 
conscientious performance of his duties cannot be 
overestimated, as any mistake or carelessness on his 
part is sure to involve the most serious consequences 
to the cause of good government and the administra- 
tion of its laws. It is therefore that all of the duties to 
be performed by him are most carefully and minutely 
defined by the law, and it is especially provided by the 
act that ‘* every public officer upon whom any duty is 
imposed by this act, who violates his said duty, or 
who neglectsor omits to perform the same, shall be 
deemed guilty of a misdemeanor,” and subject to 
fine or imprisonment (§ 34, chap. 262, Laws 1890, as 
amended), and any person who shall forge or falsely 
make the official indorsement of any ballot shall be 
deemed guilty of a felony (§ 32, chap. 262, Laws 1890). 
That these sections have been glaringly violated is 
made apparent by the conceded facts, and while the 
actual offender may not now be certainly pointed out, 
it will be desired by every candid and law-abiding citi- 
zen that the incoming Legislature may by a thorough 
investigation ascertain the facts and detect and ex- 
pose the guilty party. It is claimed by the appellants 
that the political party whose ballots were thus trans- 
posed could have had no improper motive in effecting 
such transposition. It would seemto be a sufficient 
answer to this suggestion to say that the act does not 
regard the motives of those who violate the law by im- 
properly indorsing ballots, but condemns the act and 


_ prescribes the punishment for its commission, what- 


ever may have been the cause or motive for its perpe- 
tration. lt imperatively requires that every ballot 
cast (with an unimportant exception) shall be of the 
same shape, size and color, and have the same indorse- 
ment. The purpose of the act seems to require that 
these provisions should be held to be mandatory, and 
that a disregard of them upon any pretense whatever 
should constitute a violation of the law, and cause a 
forfeiture of any benefits sought to be derived from 
such illegal ballots. The vigorous enforcement of these 
penalties constitutes the principal mode by which obe- 
dience to the law was expected to be secured. But let 
us look further at the motives which may reusonably 
be supposed to have actuated the minds of the parties 
charged with the duty of handling these ballots by 
their unlawful manipulation. It appears from the 
votes cast that Mr. Nichols received a large republican 
vote in Onondagacounty. Thecourt can take judicial 
notice of the facts appearing in the public records of 
the State. They show that Onondaga is a republican 
county, and for a long series of years has given a plu- 
rality of votes for that party, varying from two to four 
thousand votes at each election. At this election how- 
ever it gave a considerable plurality to the democratic 
candidate. It is therefore obvious that for some 
weeks preceding the election there must have been evi- 
dence of a popular current which threatened a defec- 
tion from that party, and consequent accessions of 
strength to the ranks of its opponent. What more ef- 
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ficient agency could have been adopted to arrest such 
a movement than the publication of the fact that every 
person who deserted from his party in such an emer- 
gency would be watched and exposed to the various 
consequences which inevitably follow those who throw 
off their fealty to party obligations, and incur the hos- 
tility of their former political associates. Not only 
were the voters exposed to these influences, but the 
fact that their ballots were improperly indorsed ex- 
posed them to the approaches of vicious and corrupt 
partisans, who might, either by bribery or intimida- 
tion, seek to influence their conduct. It is evident 
that if such practices are permitted under the law, the 
purpose of the act to shield the voter from obnoxious 
supervision and observation while exercising the right 
of elective franchise is practically defeated. 

Weare now brought to the crucial question pre- 
sented by the situation, which is as to the disposition 
to be made by the canvassers, under the law, of the 
votes thus illegally cast. The language of the act on 
this subject is plain and unambiguous, and furnishes a 
full and conclusive answer to the inquiry, which no 
ingenuity can obscure or evade. The statute says that 
‘*no inspector of election shall deposit in a ballot-box, 
or permit any other person to deposit in a ballot-box, 
on election day, any ballot which is not properly in- 
dorsed and numbered, except in the cases provided for 
in section twenty-one of this act; nor shall any in- 
spector of election deposit in a ballot-box, or permit 
any other person to deposit therein, on election day, 
any ballot that is torn, or has any other distinguishing 
mark on the outside thereof.’’ Section 29, chap. 262, 
Laws 1890, as amended by Laws 1891. And further, 
that “no ballot that has not the printed official in- 
dorsement shall be counted, except such as are voted 
in accordance with section twenty-one of this act.’’ 
Section 31 of the amended act. No claim can be seri- 
ously made that the ballots in question were cast in 
accordance with section 2lof the act, and they there- 
fore necessarily fall under the absolute and unquali- 
fied prohibition which is directed against the receiv- 
ing or counting of such ballots, imposed by the quoted 
provisions. The act provides that no ballots not prop- 
erly indorsed shall be received, or if received, shall be 
counted. This result must necessarily follow the com- 
mission of the prohibited act, whatever may have been 
the ignorance or intention of the voter or any other 
person connected with the act of voting, for the can- 
vassing officers are imperatively directed not to re- 
ceive or count the improperly indorsed ballot. No in- 
vestigation is required or permitted by the inspector 
into the motives of the voter, or those who prepared 
the ballots for him; but without inquiry, upon the 
mere inspection of the ballot, the inspectors are re- 
quired to take affirmative action rejecting it, and if for 
any reason that duty has been omitted at the polls, 
they are required to refrain thereafter from canvassing 
or counting such ballots. Itcanunot of course be suc- 
cessfully contended that under the language of this 
statute any board of canvassers before whom the facts 
lawfully come, and vested with the duty of canvass- 
ing votes, had any authority in law to count these ille- 
gal ballots, and it was therefore practically decided in 
our deliberations by an unanimous court that, unless 
some change was made in the language of the statute, 
these votes must be rejected. Some of the members 
of the court are of the opinion that the statute may 
properly be read as though the word “ unofficial’’ had 
been inserted in the quoted sentences before the word 
‘*ballot’’ wherever it occurs, so that the words of ex- 
clusion shall apply to unofficial ballots alone. This in- 
terpolation of a word is claimed to be justified by the 
alleged injustice which would otherwise be inflicted in 
this case by the disfranchisement of upward of twelve 
hundred voters, The conclusive answer to this claim 








is the fact that such interpolation defeats the plainly 


implied intention of the law-makers, and destroys the 
sole beneficial purpose of the act. It is among the most 
familiar rules of construction that the office of inter- 
pretation isto carry out the intention of the law- 
makers, and facilitate the accomplishment of their ob- 
ject. Any change therefore in the language of a 
statute which contravenes principles is prohibited by 
the elementary rules of construction. What was the 
obvious purpose of this statute? It is expressed in 
language that permits of no doubt as to its meaning, 
and is revealed not only by its title, but breathes in 
every line and word of its forty-six sections. The title 
declares it to be *‘An act to promote the independence 
of voters at public elections, enforce the secrecy of the 
ballot, and provide for the printing and distribution of 
ballots at public expense.” The body of the act shows 
by manifold provisions that this purpose is to be ac- 
complished only by the inviolability with which the 
conscience and intention of the voter is guarded, while 
exercising the right of suffrage, from the observation 
and scrutiny of others. It caunot therefore be reason- 
ably claimed that it was within the purpose of the law- 
makers to permit a voter, whether casting an official 
or an unofficial ballot, to revenl at the polls in any 
manner or on any pretense whatever the character of 
the ballot which he proposes to cast. Let us therefore 
consider the effect of the suggested construction of 
this statute. It plainly assumes to limit its application 
to unofficial ballots, and thereby to exempt from its 
operation all official ballots. Ballots, by the law, are 
designated as *‘ official’’ and ‘ unoflicial,’’ and are ex- 
pressly defined by various sections of the act. Those 
designated ‘ unofficial ’’ are described by section 21 of 
the act, and are ballots authorized to be printed by a 
town or city clerk only when the ballots required to be 
furnished by the county clerk have not been delivered, 
or after their delivery have been lost or destroyed. In 
case such ballots are not furnished by the town or city 
clerk in time, or the supply of ballots becomes ex- 
hausted before the polls are closed, each elector may 
furnish his own ballot. These ballots however are re- 
quired to be without indorsement. All other ballots 
are official. It is apparent then that the ballots in 
controversy were notin any sense unofficial ballots, 
and were not attempted to be voted in accordance with 
the provisions of section 21. It is obvious that the use 
of unofficial ballots must be exceptional in any case, 
and was allowed only to guard against an improbable, 
yet possible, contingency, but was not intended by tho 
law-makers to play an important or even usual part in 
the conduct of an election. In fact [ think that it must 
be assumed that the occasion has never arisen in this 
State when the use of an unofficial ballot has been re- 
quired. If it had, that fact would undoubtedly have 
become notorious. Is it reasonable therefore to sup- 
pose that the Legislature intended its elaborate and 
carefully-considered scheme of ballot reform to apply 
to a mere incident of an election, rarely, if ever, liable 
to occur, and to leave the great evil, which dominated 
theentire country, and infested every polling place 
throughout the State, to rage without regulation, re- 
striction or control? It would amount to saying that 
the leading and most effective provision of the stat- 
ute, containing its only operative clauses, should be 
emasculated, and turned into a provision having no 
practical effect or operation whatever. A most unjust 
and mischievous construction would be thus given to 
the law, for it would apparently authorize the im- 
proper indorsement of official ballots, and although sv 
marked and distinguished as to reveal their contents, 
would nevertheless permit them to be counted. The 
law, so construed, leaves the candidate, confessedly 
elected by illegal ballots, to avail himself of their aid 
in entrenching his position, so that, if he can ever be 
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dislodged therefrom, it can only be when the lawfully- 
elected candidate is in the remote future enabled to 
prove the agency whereby the illegal transposition of 
ballots was accomplished, and the secret intent with 
which it was done. An act leading to such results 
might, we believe, be more appropriately termed a 
statute to encourage the violation of the right of elec- 
tive franchise than one to protect and purify it. 

A further answer to the construction contended for 
is found in the provision which prohibits any indorse- 
ment whatever from being made upon unofficial bal- 
lots. Is it not therefore the height of absurdity to 
suppose that all of the numerous and carefully-worded 
provisions in respect to the disposition of improperly- 
indorsed ballots should be held to apply only to bal- 
lots which were never required by the law to be in- 
dorsed at all? A construction of a statute which 
changes its language so as to exclude the only subject 
upon which it can operate, and confines its provisions 
to one which will never probably occur, is without a 
parallel in the history of jurisprudence. No words can 
sufficiently express the surprise with which an original 
ballot reformer will learn that the only object sought 
by him in his struggle for ballot reform was the ex- 
clusion from the ballot-box of a ballot which could 
never get there except by an improbable accident. 

A few words more upon a point to which I have al- 
ready adverted—the claim that a literal construction 
ofthis act would result in the disfranchisement of 
many voters. Those voters are termed innocent, well- 
meaning and apparently unconscious instruments in 
the proceedings which resulted in placing in the bal- 
lot-boxes of Onondaga county upward of twelve hun- 
dred illegal votes. Why they are thought to be enti- 
tled to these descriptive appellations I am unable to 
understand. The law expressly forbids every voter 
from revealing to any one in the polling place the 
name of any candidate for whom he intends to vote, 
or to show his ballot, after it has been prepared, in 
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erly indorsed ballots, and the consequences of a diso- 
bedience of the law, but the offendin,; voter? But it 
is urged that a strict construction of the law must re- 
sultin disfranchisement. This is true, but the law 
plainly contemplates such aresult, and who can com- 
plain except those who are opposed to any restrictions 
whatsoever upon the action of an elector? No advo- 
cate of the Reform Ballot Law can justly criticise a 
result which was in the minds of its authors when the 
law was drafted and enacted. They clearly contem- 
plated this effect, and determined that the injustice 
which afew might suffer through ignorance, willful 
blindness or inattention to the requirements of law, 
should not be permitted to defeat the great good to be 
secured to the whole people by the adoption of an ef- 
fectual scheme for the purification of elections. Can 
it then be seriously contended that voters may know- 
ingly refuse obedience to the conditious imposed by 
the law, and still claim that their votes shall be 
counted as lawful ballots? Such a result would trans- 
form the elaborate scheme adopted as a reform meas- 
ure into an elaborate farce, calculated only to embar- 
rass and hamper the citizen, without adding a line or 
word to the statute looking to the disqualification of 
illegal or fraudulent voters or the purification of elec- 
tions. It was an argument strenuously urged against 
the adoption of the law that its numerous provisions, 
complicated, novel and technical as they were, would 
necessarily result in the disfranchisement of voters, 
but the advocates of the law contended that these re- 
sults were the necessary concomitant of any efficient 
ballot reform law, and the Legislature deliberately and 
intentionally approved the adoption of such restric- 
tions and disqualifications. 

It is now too late to discuss the wisdom or policy of 
the law, and itis certainly not permissible to attempt 
its reform by judicial legislation. Such a course would 
not only destroy the effect of the present law,but would 





violation of these provisions, he is deemed guilty of a 
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misdemeanor. Section 35, Laws 1890, amended 1891. 
Can a voter who deposits a ballot revealing plainly and 
couspicuously the names of the candidates for whom 
he intends to vote claim to be innocent of a violation 
of these requirements? These voters most certainly 
caunot be said to be ignorant of the provisions of the 
law under which they are exercising their franchise, 
for the law itself requires that they shall inform them- 
selves of its requirements respecting the form and 
character of the indorsements made upon their ballots, 
and refrain from using such ballots. Lt is elementary 
that every citizen is presumed toknow the law. This 
is the settled theory of thelaw. How then can it be 
supposed that these voters were either in law or fact 
unconscious of the character of the ballot they were 
using? Itwas known before the polls opened at each 
of these districts that the republican ballots were im- 
properly indorsed, and this was presumably the sub- 
ject of public discussion around the polls. Yet these 
voters deliberately determined (for they are not per- 
mitted to vote without deliberation) to use them, not- 
withstanding their non-conformity with the law. The 
inspectors of election were required under serious 
penalties to examine the indorsement upgn each bal- 
lot as it was voted, and to determine as to its conform- 
ity with the law, and the voter was also required to 
see that no mark on his ballot revealed the character 
of its contents. How then can it be consistently as- 
serted that any ballot was deposited in ignor- 
ance, either by the voter or the inspectors, of the fact 
that it was improperly indorsed? The voter when 
preparing his ballot had before him three ballots prop- 
erly indorsed and one improperly indorsed. Who 





render any future legislation, however phrased, subject 
to the same power of construction, and liable to be’ 
rendered again ineffectual through the force of judicial 
interpretation. In accordance with these views, I 
think the orders appealed from should be affirmed, and 
the illegal ballots excluded from the computation of 
votes cast for senator. 


ANDREWS, J. (dissenting). I dissent from the judg- 
ment in this case. At the November election there 
were cast in nine election districts, embraced within 
the towns of Camillus, Tully, Elbridge and Clay, in 
the county of Onondaga, twelve hundred and fifty-two 
official ballots for Rufus T. Peck, the republican can- 
didate for senator in the twenty-fifth senatorial dis- 
trict. It is conceded that these ballots were cast by 
qualified electors, entitled to vote in the election dis- 
tricts in which they respectively voted; that the ballots 
were delivered to the electors by the inspectors of elec- 
tion of the election district in which the bailots were 
cast, and were voted in the usual way, and regularly 
deposited in the box by the inspectors, without chal- 
lenge or objection. The proofs leave no room for 
doubt that these ballots were used by the inspectors 
and the voters in good faith, in ignorance of any im- 
perfection. By the judgment in this case the twelve 
hundred and fifty-two votes mentioned are declared to 
be void, and the board of county canvassers are re- 
quired to reject them in making their returns. The 
judgment proceeds on the sole ground that the printed 
indorsement on the ballots did not state the true num- 
ber of the election district in which they were voted. 
The exact imperfection will more clearly appear by re- 
ferring to a single case. The town of Camillus is di- 
vided into two election districts. In the first election 
district one hundred and forty-three ballots were cast 
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dorsement, ‘‘ Official Ballot for Second District Poll, 
Town of Camillus, November 3, 1891,” followed by a 
fac simile of the signature of the county clerk of On- 
ondaga county. In the second election district a simi- 
lar number of ballots were cast for Rufus T. Peck for 
senator, indorsed, “ Official Ballot for First District 
Poll, Town of Camillus, November 3, 1891,’’ followed 
by the signature of the county clerk, as in the other 
case. The substance of the matter is that the ballots 
prepared and intended to be used in the second elec- 
tion district of Camillus were used in the first election 
district, and conversely, the ballots prepared and in- 
tended for the first election district were used and 
voted in the second district. The ballots in both dis- 
tricts were identical in all respects except in the num- 
ber of the election district indorsed thereon. It does 
not appear that the fact that the ballots were indorsed 
with the wrong number of the election district was 
discovered by the inspectors, the voters or by-stand- 
ers, or was in any way called to their attention on the 
day of election. The facts in regard to the ballots cast 
in the other towns are the same as those in respect to 
the ballots in the town of Camillus. Counting the 
twelve hundred and fifty-two ballots for Rufus T. 
Peck, he was elected senator. Rejecting them, John 
A. Nichols, the democratic candidate for the same of- 
fice, will receive the certificate. The judgment of the 
court results in this: The candidate who received a 
minority of the votes of the qualified electors in the 
twenty-fifth senatorial district is declared elected, and 
the candidate who received a majority of such votes is 
deprived of his office. 

The explanation of the mistake which has produced 
the present complication is simple. The ballot law 
imposes upon the county clerk of each county the duty, 
after nominations by political parties or by the requi- 
site number of citizens have been made and certified, 
to prepare and print ballots for each election district 
in the county, in number twice as many of each kind 
as there were persons who voted or were registered in 
the district at the last preceding election. It is also 
directed that on the back of each ballot shall be 
printed the words “ Official Ballot,” and also the num- 
ber of the polling district for which it was prepared, 
the date of the election and a fac simile of the signa- 
ture of the county clerk. The ballots forthe county of 
Onondaga were prepared by the county clerk, and 
printed and indorsed in exact conformity with the 
statute, and for each election district were printed the 
proper number, indorsed with the number of the elec- 
tion district for which they were intended. The duty 
of distributing the ballots so that the proper ballots 
shall reach the inspectors of the several election dis- 
trictsis placed upon theclerk of the county and the 
clerks of towns and cities, each performing asepa- 
rate part of the service. It is the duty of the county 
clerk to place the ballots of each kind in separate 
sealed packages, and mark on the outside of each 
package the polling place for which it is intended, and 
the number of ballots inclosed. He is to cause these 
packages to be delivered to the clerks of the proper 
towns and cities within his county, on Saturday before 
election, and take receipts therefor. The clerk to 
whom they are delivered is required to retain the 
packages unopened until the morning of election day, 
and at the opening of the polls in each election district 
to deliver the sealed packages to the inspectors of elec- 
tion of the district for which the packages are marked, 
and take their receipts. By mistake or inadvertence 
of the county clerk of Onondaga county, or of his sub- 
ordinates, the package of republican ballots prepared 
for one election district were marked on the outside 
with the number of another district in the same town. 
For example, in the case of the town of Camillus, the 


on the outside of the package, ** Second District Poll,” 
aud those prepared for the second election district 
were wrongly marked on the outside of the package, 
‘** First District Poll.” I have characterized the action 
of the county clerk, or of his subordinates, as a mis- 
take or inadvertence. The moving papers contain, it 
is true, some general allegations that this misplacing 
of the ballots was designed and done with a fraudu- 
lent intent. This is denied in the opposing affidavits, 
and there is nothing in the circumstances to justify a 
suspicion that the ballots were intentionally mis- 
placed. But it is sufficient to say that by the express 
written stipulation of the parties the charge of fraud 
or collusion in the moving affidavits is waived. If this 
issue had been insisted upon, and the fact was mate- 
rial, the peremptory writ could not be upheid, and the 
proceeding would necessarily fail, since it is settled 
that a peremptory mandamus cannot issue in the first 
instance where a material fact is put in issue, but in 
that case the moving party willbe put to his alterna- 
tive writ, sothat the other party may have an oppor- 
tunity to try the issue presented. Itis said that there 
are nearly two hundred election districts in the 
county of Onondaga. There were four tickets in nom- 
ination, and for two hundred election districts eight 
hundred separate packages would be required. The 
fault committed in the county clerk’s office was not in 
the preparation or indorsement of the ballots, but in 
their distribution only. 

The judgment of the court that thetwelve hundred 
and fifty-two ballots are void, and cannot be reckoned 
in canvassing the vote for senator, is placed upon that 
clause in section 31 of the Ballot Law, which declares 
that ‘‘no ballot that has not the printed official in- 
dorsement shall be counted, except such as are voted 
in accordance with section twenty-one of this act.” 
‘Section 31 regulates and defines the duties of inspect- 
ors of election in canvassing votes, and the question 
is whether the clause quoted applies to the votes now 
in controversy. In my judgment the construction 
placed upon this clause by the majority of the court 
proceeds upon a plain misconception of its meaning. 
It was a leading purpose of the Ballot Law to prevent 
the use by voters at election of unofficial ballots. The 
whole machinery of the statute has this object in view. 
The statute prescribes in great detail how nomina- 
tions for office shall be made and authenticated. It 
does not seek to control the free action of political par- 
ties in nominating candidates for public office; nor 
does it prevent any voter from voting for any person 
he may choose to vote for, whether he has been regu- 
larly put in nomination or not. The statute does re- 
quire however that in all cases except those mentioned 
in section 21 the voter shall use the official ballot in 
exercising the right of suffrage. He may vote for any 
or none of the candidates whose names are on the ofli- 
cial ballot, orsubstitute other names, in whole or in 
part, for those printed thereon. But when he desires 
to vote for persons not on the printed list, his purpose 
can only be made effectual through the use of the offi- 
cial ballot. He may write or paste upon the official 
ballot the name of any person for whom he desires to 
vote. If pasters are used, they must be used on the 
official ballot, and not otherwise. The voter is not per- 
mitted to prepare his own ballot upon a paper otber 
than the official ballot, except in the cases mentioned 
in section 21. 

The intent of the Legislature to prevent the use of 
any other than official ballots is plainly apparent from 
the whole scheme of the Ballot Law. Bearing this in 
view, the meaning and application of the clause in sec- 
tion 31, above quoted, are very plain. In an election 
conducted in accordance with law only two de- 
scriptions of ballots could lawfully get into the ballot- 
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are permitted in the contingencies specified in section 
21. If in canvassing the votes unofficial ballots are 
found, not coming within the class of unofficial bal- 
lots specified in that section, the conclusion is inevita- 
ble that they came there by fraud or mistake. It was 
to meet this situation that the clause in section 31 was 
inserted: *‘ No ballot that has not the printed official 
indorsement shall be counted, except such as are voted 
in accordance with section twenty-one of this act.” 
The meaning is the same as if the section read: ‘No 
unofficial ballot shall be counted, except such as are 
voted in accordance with section twenty-one of this 
act.” That the twelve hundred and fifty-two ballots 
in question were official ballots cannot, in my judg- 
ment be successfully controverted. They were pre- 
pared and printed as official ballots, indorsed as official 
ballots, distributed as official ballots and voted as offi- 
cial ballots. Noone could mistake their identity as 
official ballots. The most that can be said is, that as 
they were not the ballots designed to be used in the 
particular election district in which they were voted, 
and had on them the number of another election dis- 
trict, they were as to the poll where used imperfect 
ballots. But this did not take from them the charac- 
ter of official ballots. The thirty-first section only ex- 
cludes the counting of ballots that have not the 
“printed official indorsement.’’ Those ballots had 
the * printed official indorsement” of the proper offi- 
cer. By mistake in distribution the ballots went to 
the wrong district. The statute does not putit in the 
power of inspectors to reject from the count ballots 
authenticated as official ballots, because they have been 
voted in another district than that for which they are 
prepared. There is no distinction in the character of 
the ballots prepared for one district from those pre- 
pared for another. The unsubstantial character of the 
objection to the ballots in question strikingly appears 
when the object of requiring the number of the elec- 
tion district to be printed on the ballot is considered. 
The law, in order to secure the preparation aud distri- 
bution of an adequate number of ballots for the use of 
electors, requires the county clerk to prepare and 
print for each election district a number of ballots 
measured by the number of persons who voted or were 
registered in the district at the last preceding election. 
The provision that the number of the election district 
be indorsed on the ballots was inserted as a safeguard 
against a mistake by the county clerk in preparing the 
requisite number of ballots, or in their distribution. 
The provision that the ballots should have indorsed 
thereon the number of the election district was not in- 
tended as a means of identifying them as official bal- 
lots. This was provided for by other indications, 
which were certain and unequivocal. 

The conclusion I have reached as to the construction 
of section 31 is reinforced by other considerations. By 
the Ballot Law the State assumes the duty of provid- 
ing official ballots. The voter has no right to interfere 
either in their printing or distribution. In distribu- 
ting the ballots the State, through designated officials, 
commits an error, and ballots designed for one district 
are sent toanother. By reason of this error it is held 
that the voter who uses the ballot furnished by the 
State is deprived of the right to have his vote counted. 
If the construction of section 31 adopted by the ma- 
jority of the court is correct, it would deserve serious 
consideration whether the provision in question can 
stand consistently with the Constitution, which se- 
cures to every qualified voter the right of suffrage. 
But passing this point, it is to be observed that under 
the Ballot Law the voter is practically compelled to use 
the official ballot furnished at the polls. The twenty- 
fourth section, after directing that at the opening of 
the polls the inspectors shall open the packages con- 
taining the ballots, and place them in charge of the 





ballot clerks, proceeds: ‘‘ The ballot clerks shall there- 
upon deliver to the voter, and the voter shall receive 
and take with him into the booth or compartment one 
of each kind of ballots, which shall have been fur- 
nished for use at such polling place.’’ The twenty- 
fifth section declares that, ‘‘on receiving his ballots, 
the voter shall forthwith, and without leaving the in- 
closed space, retire alone to one of the voting booths or 
compartments so provided, and shall prepare his bal- 
lots.” He may attach a paster ballot to the official 
ballot, or write thereon the name of any person for 
whom he desires to vote. But whatever change he 
makes must be indicated on the official ballot. Upon 
the question of legislative intent is it conceivable that 
it was the intention of the Legislature in enacting sec- 
tion 31 to place upon the voter the responsibility of as- 
certaining whether an official ballot delivered to him 
corresponds in every particular, in form, size and in- 
dorsement, with the description in the statute, at the 
peril, in case of misjudgment, of a forfeiture of his 
vote? The Legislature must be supposed to have 
known that the great majority of voters are plain men 
who would not be familiar with the details of a com- 
plicated statute. They cometo the polls without any 
vote prepared. The law obliges them to receive the 
ballot furnished them by the election officers, and 
upon that to indicate the changes desired. The mis- 
stating on the ballot of the proper number of the elec- 
tion district would not be likely to attract their atten- 
tion, and in the case in question it was known neither 
to the inspectors nor the voters. Assuming that sec- 
tion 31 is capable of two constructions—one preserving 
the right of the voter, and the other forfeiting it—can 
it be doubtful which construction ought to prevail? 
Shall the right be sacrificed, or shall the statute be 
construed so as to uphold and maintain the right? The 
question suggests its answer. The conditions under 
which, by section 21, the voter is authorized to use an 


| unofficial ballot did not exist. This is insisted upon 


at length in the brief of the counsel for the relator. It 
emphasizes the helplessness of the voter, and the moral 
coercion under which he was placed, to use, if he voted 
at all, the official ballot furnished. 

The point upon which the most stress is laid in the 
prevailing opinion is that the wrong number of the 
election district indorsed on the ballots deprived them 
of the character of official ballots, and also afforded 
inspectors and by-standers a means of ascertaining 
how the voter voted. That the ballots were official 
ballots has already been shown. If they were not of- 
ficial ballots then the consequence would necessarily 
follow, that if all the ballots voted in any election dis- 
trict had been of the same character, the whole vote 
would have to be rejected, irrespective of the question 
of identification. In the case supposed, of ballots all of 
which were affected with the same imperfection, 
there could be no identification of a particular vote. 
The misnumbering of the election district happened 
to be on the republican ballots only. If this fact had 
been known, then the use by a voter of that ballot 
would be some indication how he voted. The uncer- 
tainty would arise from the fact that the voter might 
have attached a paster ballot, or written upon the bal- 
lot the names of persons other than those printed 
thereon. Itis doubtless true that it was one of the 
purposes of the Election Law to secure more perfectly 
than theretofore the secrecy of the ballot. To attain 
this end, the Ballot Law contains special provisions. 
By the twenty-ninth section inspectors of election are 
prohibited from depositing in the ballot-box ‘any 
ballot that is torn, or has any other distinguishing 
mark on the outside thereof.”” The wrong number of 
the election district printed on those ballots, it is said, 
was a distinguishing mark within this prohibition, 
and that they ought not for that reason to have been 
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received or deposited in the ballot-box by the inspect- 
ors. But they were in fact received and deposited. If 
these ballots could have been treated by the inspectors 
of election as marked ballots, they were not so treated, 
and that subject, under the arrangements of the stat- 
ute, has passed beyond the power of the courts to re- 
view. Section 31 makes special provision for raising 
and investigating the question of marked ballots. If 
during the canvass of the voies, or immediately after 
its completion, any inspector or watcher declares his 
belief that any particular ballot has been written upon 
or marked, “‘ with intent that the same may be identi- 
fied,” it is made the duty of the inspectors to write 
their names on the back thereof, and attach it to their 
certificate, with a specific statement of the grounds 
upon which its validity is questioned. Thereafter, and 
within thirty days after the filing of a certificate de- 
claring the result of the election, the matter may be 
inquired into by a writ of mandamus, issued 
out of the Supreme Court, against the board of can- 
vassers or officers “‘by whom the ballots were 
counted;”’ and the section then provides for the trial 
and determination of the question of their validity. 
The twelve hundred and fifty-two ballots in question 
were not challenged as marked ballots, were not re- 
turned as marked ballots,and they were burned by 
the inspectors after the completion of the canvass on 
the night of election. The present proceeding is not 
taken, and could not have been taken, under the pro- 
visions of section 31, relating to marked ballots, and 
this is admitted by the counsel for the relator. The 
whole question comes back to the one point—of the 
meaning of the clause in section 31 which declares that 
“no ballot that has not the printed official indorse- 
ment shall be counted, except such as are voted in ac- 
cordance with the provisions of section 21 of this act.” 
The conclusion of the majority of this court as to the 
construction of this clause is sought to be strengthened 
by reference to section 29, which provides that ‘ no in- 
spector shall deposit in a ballot-box, or permit any 
other person to deposit in a ballot-box, on election 
day,any ballot which is not properly indorsed and num- 
bered, except in the cases provided in section twenty- 
one of this act; nor shall any inspector of election de- 
posit in a ballot-box, or permit any other person to 
deposit therein, on election day, any ballot that is 
torn, or bas any other distinguishing mark on the out- 
side thereof.” It is said that the ballots in question 
were not properly indorsed, and that inspectors should 
have refused to receive or deposit them, and that they 
come within the description of ballots which the stat- 
ute in section 31 declares “ shall not be counted.”’ This 
argument leads to most incongruous and absurd re- 
sults. It wiil be noticed that the prohibition in sec- 
tion 29 against depositing certain ballots, applies to 
ballots not properly indorsed, and also to marked bal- 
lots. But if marked ballots are received and deposited 
in the box, they are nevertheless to be counted. The 
declaration is (section 31): ‘Such ballots shall be 
counted in estimating the result of an election.’’ The 
court, under section 31, may pass upon the validity of 
such ballots in a judicial proceeding authorized by the 
section. But the court, on such inquiry, cannot hold 
them invalid, unless it finds as a matter of fact that 
the mark was placed on the ballot by the voter, or by 
any other person to his knowledge, *‘ with intent that 
such ballot shall afterwards be identified as the one 
voted by him.”’ But by the construction placed by the 
majority of the court on the above-quoted clause in 
section 31, if official ballots, not indorsed in exact con- 
formity with the statute, are found in the box, they 
are to be rejected peremptorily, although the ballots 
were furnished by the public officials, and were voted 
without knowledge ofany imperfection therein, and 
without any intent to violate the statut->. It may be 











safely assumed that the Legislature never intended to 
make such a distinction between the two cases. 

Cuses have been cited from the courts of other 
States holding that where election laws prescribe that 
ballots of acertain description shall not be counted, 
the statute must be followed. Inthe view I take of 
the meaning of our statute, these decisions are irrele- 
vant to the discussion. The staiute, in my opinion,does 
not prohibit the counting of the ballots in question. 
The mistake in the number of the election district in- 
dorsed on the ballots may, to limited extent, have en- 
abled by-standers to judge how the elector voted. But 
this was the result of an accidental and unforeseen er- 
ror in the distribution of the ballots, for which the 
elector was in no way responsible. To reject these 
votes on the ground that the policy of asecret ballot 
was thereby invaded would be subordinating the right 
of suffrage to an unanticipated incident, not contem- 
plated or provided for by the Legislature. It does not 
mitigate the injustice of the judgment in this case to 
say that it is the majority of votes, as ascertained in 
the manner provided by law, by which elections are to 
be determined. This rule, which no one disputes, does 
not absolve courts from the duty to seek a construc- 
tion of the statute which will prevent a furfeiture of 
the highest political right possessed by the citizen un. 
der the Constitution, when, as in this case, he has been 
guilty of no wrong, and the fault was committed by 
the officers of the State. This decision disregards the 
rule, hoary with age, that penal provisions in statutes 
are to be strictly construed against the State and in fa- 
vor of the citizen. Statutes in} derogation of liberty 
or property are subject alike to the operation of this 
benignant principle. Is it less important to protect 
the right of the citizen in the exercise of the suffrage? 
This decision defeats the will of the majority, and sub- 
verts in the particular case the foundation principle of 
republican government; and this, upon a narrow, 
technical, harsh and unnecessary coustruction of the 
law. In place of protecting the right of suffrage, it de- 
stroys it. It takes hold of an unforeseen and acciden- 
talincident, and builds upon that a forfeiture by in- 
ference and construction. This decision opens the way 
for frauds upon the suffrage, wide reaching in their ef- 
fects. In 1884 the electoral vote of this State was cast 
by electors who received a plurality of votes less than 
the number rejected by this decision. Corrupt officials 
can with reasonable safety tamper with the distribu- 
tion of ballots, and allege mistake, which it will be 
hard to disprove. 

Having a firm conviction that this judgment is 
wrong, L cannot do otherwise than record my dissent. 


PeckKHAM, J. (dissenting). I dissent from the con- 
clusions arrived at by the majority of my brethren in 
this case, but do not desire to express my views at any 
great length. The question, though, is of so much 
public importance that it seems incumbent upon me 
to give some of the reasons which compel my dissent. 
The facts are undisputed. Mr. Rufus T. Peck received 
more votes than any other candidate for senator in the 
twenty-fifth senatorial district, and a plurality of 
three hundred and eighty votes over the next highest 
candidate for that office. By the judgment of this 
court this plurality is stricken out, and one of eight 
hundred and seventy is given to the relator. The bal- 
lots of twelve hundred and fifty-two electors of that 
senatorial district, which were deposited on the day of 
election for Mr. Peck without the slightest objection 
in any of the election districts, are to be cast aside in 
one mass. The reason alleged isthat a mistake was 
made iu the distribution of the republican official bal- 
lots, by which those bearing the indorsement of one 
election district were sent to another election dis- 
trict in the same town, and vice versa, so that, for in- 
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stance, the indorsement on the ballots actually voted 
in the first election district of the town of Camillus 
bore the number of the second election district in the 
same town, while those for the second bore that of the 
first. The indorsement complied in all respects with 
the Jaw, unless this error made the ballot worthless, 
and rendered it the duty of the inspectors of election 
to refuse to permitit to be deposited in the box, or if 
deposited, to be counted. The ballots were voted in 
fact without any objection or challenge in a single in- 
stance by any human being, and were counted by the 
inspectors of election without a protest from any 
source. No one then supposed they were illegal or an- 
official ballots. The county canvassers are now, by the 
judgment of this court, to be directed to disregard 
every one of them, and the result will be toreverse the 
action of the electors in that senatorial district, so far 
as this court can do it, and to cause a certificate of 
election to issue to one who in fact never was elected 
by a plurality of votes. It is not claimed that any but 
qualified voters voted at the election in this senatorial 
district, and it was conducted quietly, honestly and 
fairly, so far as these papers disclose, without a thought 
of the danger impending over such election by a slight 
mistake in the distribution of these ballots, in regard 
to the commission of which not one of the men who 
voted them, so far as appears by the record, was in the 
least degree responsible. The mere statement of the 
proposition to reverse the result of an election under 
such circumstances and for such a cause is calculated 
to create in most minds a feeling, that if actually con- 
summated, gross injustice would thereby be done, and 
that no fair reading of any ballot law would permit 
its consummation. To utterly disfranchise hundreds 
of innocent legal voters because the employee or mes- 
senger of some public officer made a mistake like the 
one in question, seems tome to work a burlesque on 
the Ballot Act and its construction. Where any par- 
ticular construction which is given to an act leads to 
gross injustice or absurdity, it may generally be said 
that there is fault in the construction, and that such an 
end was never intended or suspected by the framers of 
the act. A construction of the kind placed upon the 
act here under discussion certainly tends to bring the 
law itself intocontempt. This, L think, is a misfor- 
tune, for I believe the purpose of the act to be most 
commendable, and if it received a reasonable interpre- 
tation, its operation would be beneficent. The con- 
struction of this act by a majority of the court is, as I 
believe, wholly unnecessary and ([ say it with great 
respect) unreasonable. As to the proper meaning to 
be given these particular sections of the Ballot Act I 
concur substantially in the views expressed by An- 
drews, J. The general object and purpose of the act 
may be learned from its title, being to ‘ promote the 
independence of voters at public elections, enforce the 
secrecy of the ballot, and provide for the printing and 
distribution of ballots at public expense.” ‘To these 
ends official ballots are to be provided by a public of- 
ficer, with whom the names of all parties nominated 
for office are to be filed, and this officer is to see to the 
printing of such ballots. For the purpose of identify- 
ing the ballots as official, they are to be printed in a 
uniform way, upon the same kind of paper, and onthe 
back of each ballot is to be printed in prescribed type 
the words “Official Ballot for ,” and after the 
word “for” shall follow the designation of the polling 
place for which the ballot is prepared, the date of the 
election, and a fac simile of the signature of the 
county clerk; and there is to be no caption or indorse- 
ment upon the ballot other than as above. These of- 
ficial ballots are to be distributed by the county clerk 
to the town and city clerks, and by them, on the day 
of election, to the various election polls in the town 
and city. If they are not furnished, then, under the 











provisions of the act, unofficial ballots may be used. 
If the official ballots are furnished, they alone can be 
used, and no unofficial ballot can be deposited in the 
box or counted by the inspectors. 

Itseems to me plain that official ballots were fur- 
nished the various election districts in question here, 
and that they did not cease to be such official ballots 
because of the mistake described. The argument for 
the respondent is that these ballots were ‘“‘not prop- 
erly indorsed,” and hence should not be received or 
counted within section 29. That section does not, in 
my judgment, embrace such acase. The ballot was 
** properly indorsed when printed, for it had on it 
nothing but the words and figures provided for by 
statute. It had been printed at the public expense by 
the proper public officer, or under his direction, and 
had been sent out for distribution according to the 
provisions of the statute, and had been brought to the 
polls by or under the direction of the town clerks re- 
spectively. Hence when they were thus delivered, 
they still bore the characteristics of the official ballot, 
and were such ballots. The statute means that when 
official ballotsare thus provided no unofficial ballot 
can be cast, and if cast shall not be counted. These 
official ballots did not become unofficial by this acci- 
dent. It is said thatif this be the correct interpreta- 
tion of the act, then a way has been found by which 
to positively identify the kind of ballot each voter 
casts, and the law is in this way rendered wholiy nu- 
gatory. This howeveris not, [ think, the inevitable 
result. In the first place, we are bound to assume that 
public officers will, as a usual thing, honestly perform 
their official duties. Government could not be car- 
ried on were we to proceed on the assumption that 
every public officer is acriminal in disguise, and ready 
at the first opportunity to cheat, steal or otherwise 
violate the law. Some reliance must necessarily be 
placed on average official integrity and intelligence. 1) 
would be highly improbable that any official would in- 
tentionally and corruptly perform the uct which forms 
the mistake in this case. It would be a crime on the 
part of such official, and one of so highly hazardous a 
nature that few men who had been elected to re- 
sponsible public offices could be found to run the risk 
of punishment, especially when the purpose to be sub- 
served would be in most cases of so purely impersonal 
a nature. The officer also acts under the responsibility 
of his official oath, and with a knowledge that a willful 
violation of the statute subjects him to the danger of 
conviction for a felony. But if all these safeguards are 
insufficient, not alone to prevent a mistake, but are 
even insufficient to prevent a willful violation of the 
act, when the object is to so mark an otherwise official 
ballot that it may be known whenever such ballot is 
voted, yet the act in such case provides for the proper 
proceeding. Under section 31 an inspector of election 
or watcher, during the canvass or immediately there- 
after, may declare his belief that any ballot has been 
written upon or marked in any way, with the intent 
thatit may be identified, and then the inspectors are to 
write their names on it, and it must be attached to the 
original certificate, and go to the county canvassers, 
where a means is provided for ascertaining the facts 
judicially. But the ballots are in the meantime 
counted. The only possible ground for giving any im- 
portance to the mistake in the distribution of ballots 
which occurred here is that, as a result of the mistake, 
every voter who voted one of these ballots was known, 
and he was known by reason of this distinguishing 
mark on his ballot. Those who voted these ballots 
might very well have had the opportunity of placing 
pasters inside them, and have in fact voted ina way 
opposite to that in which the outside of their ballots 
indicated, and in this way the mark on the ballot 
would not necessarily show the way in which the 
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elector voted. However, the mark on the ballot in 
this case was important for this purpose, or it was im- 
portant for nothing. [t was only important as a marked 
ballot, by which it might be determined what kind of 
a ballot an elector voted. The consequence of voting 
a marked ballot is provided for uader the section (31) 
above spoken of. And, if it were marked pursuant to 
any scheme of the officials who were concerned in its 
distribution, such fact could be made to appear upon 
the judicial investigation. But a mere inadvertent 
mistake of an officer ought not to work such an ex- 
treme penalty as disfranchisement on innocent elect- 
ors. There is no reason or justification, as it seems to 
me, to be found in the object or purpose of this act for 
throwing out ballots voted as were these ballots. 
There is another view in which the act may be con- 
sidered. The directions not to count the ballots or 
permit them to be deposited in the box are given to 
the inspectors of election alone. If they violate the 
provisions of the act, they lay themselves open to 
prosecution criminally. If they do count ballots which 
they ought not to, and so return aresult which in- 
cludes their counting, the board of county canvassers 
must canvass them, for such board is only a ministerial 
body, and simply foots up the aggregate result of the 
whole vote and declares the same. The State board 
is of the same nature. In this case the court compels 
the board of county canvassers to throw out votes ac- 
tually received and counted by the inspectors without 
challenge or protest, and thus a different result is ar- 
rived at than the facts warrant. This the board has 
no right to do. It should be left for judicial inquiry, 
where facts and motive may be dealt with. I have read 
this statute with all the care and attention I could be- 
stow upon it with a desire to construe it in the light of 
its declared purposes, and with an earnest wish to ef- 
fect and carry them out, but [am utterly unable to see 
how this can be done by the construction put upon it 
by a majority of my brethren. On the contrary, it 
seems plain to me that those purposes are endangered 
if not frustrated by a construction which, in my judg- 
ment, is unreasonable and unnecessary, and by which 
thousands of perfectly innocent electors may annu- 
ally be disfranchised without fault on their part, and 
the will of the majority be thus set at naught. For 
these reasons I am compelled to dissent from the judg- 
ment directed by the court in this case. 


Fincu, J., concurs. 


————“—_ »-— 


ANNUAL REVIEW AND REPORT OF THE 
SECRETARY OF THE NEW YORK STATE 
BAR ASSOCIATION. 

M\FIE close of another year’s work of the New York 

I State Bar Association has brought us to its fif- 

teenth anniversary, under circumstances which ex- 

hibit, in the work it has done, its usefulness and devo- 
tion to the great object which led to its organization. 

It is certain that the association was founded under a 

solemn recognition of the fact that the profession ex- 

ercises a powerful influence, not only upon the actual 
administration of the law, which is entirely in its 
hand, but upon legislation, upou the great work of law 
making, upon the politics of the State and nation, and 
finally upon much that comes home to all classes of 
people. And therefore upon the purity, learning and 
moral elevation of the profession depends the manner 
in which its influence for good or evil will be exerted. 

As the profession cannot satisfy the ambition of all 
its members, as it has more ambition than can be 
gratified and more talent than can always find em- 
ployment, there is aclass of lawyers who, jealous of 








their more fortunate and busy brethren, often look 
with aversion upon every effort, every organization 
and influence tending to promote and continue the 
honor, elevation and dignity of the profession. To 
this class of lawyers the State Bar Association is a 
matter of indifference, and often the subject of their 
denunciation. 

While the proceedings of our annual meetings are 
exceedingly useful to the profession, for reasons which 
[ explained in my last anuual report, all the business 
of the association is by no means transacted at them. 
Tuese meetings, attended by representatives of the 
members not present, set the machinery of the associa- 
tion in operation, just as a few members of a great 
political party in convention assembled set its machin- 
ery at work. For all practical purposes, the associa- 
tion is always in open session for the transaction of 
business. Its officers and its various committees and 
its individual members are always at work. The cor- 
respondence of the secretary with all these committees 
and persous exhibit the large and useful work con- 
stantly done by the association in vacation during the 
year. 

The executive committee, the committee on law re- 
form, on prizes, on legal biography, on the laws of cor- 
porations, on legislative action, on reporting adjudi- 
cated cases, ard on various other matters, have all 
been actively and effectually engaged on the work as- 
signed them. 

The committee on law reform has been especially 
active, but so important and laborious have been its du- 
ties that it will not be able to submit a report at its 
present meeting, though much of its work has been 
giventhe public in the journals of the State. The 
mannerin which it has agitated practical work of re- 
form in legal matters will be attended with important 
results. “The chairman of this committee, the Hon. 
David Dudley Field, whose long and distinguished 
professional career, clear perceptions and accomplished 
mind, render him an honored and revered landmark of 
the law, of whom it is no exaggeration to say “ optimus, 
atque interpres legum sanctissimus,” has given to the 
subject of legal reform the strength and force of his 
learning, experience, industry and the influence of his 
professional fame, with results that will be recorded 
perpetually in legal history. 

At the last aunual meeting a committee on the im- 
provement of corporation law, consisting of Daniel S. 
Remsen of New York, James Fraser Gluck of Buffalo, 
Hon. S. W. Rosendale of Albany, Hon. Martin L. Sto- 
ver of Amsterdam and the Hon. R. T. Turner of El- 
mira, was appointed. The ability, learning and ex- 
perience which these gentlemen brought to their im- 
portant duties have given ample evidence of favorable 
results. 

The necessity for the existence and the work of this 
committee is sa apparent, not only to the profession, 
but to business men of all classes and to all well-in- 
formed persons, that the resolution appeals strongly 
to the judgment and conscience of the people every- 
where. 

“The partial revision of the Corporation Laws 
adopted in 1890 went into effect May 1 of this year 
without amendment, although numerous proposed 
amendments were pending in the Legislature at the 
time of itsadjournment. Those laws, together with 
further enactments proposed by the commissioners on 
revision, affect every foreign and domestic corporation 
located or doing business in this State besides other 
interests.” 

‘The Laws of 1890, which went into effect May 1, 1891, 
are: 

Chapter 563, relating to corporations generally. 

Chapter 564, relating to corporations having capital 
stock (other than moneyed corporations). 
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Chapter 565, relating to railroad companies. 

Chapter 566, relating to corporations for the follow- 
ing purposes: Ferry, navigation, stage coach, tram- 
way, pipe-line, gas, electric light, water-works, tele- 
graph, telephone, turnpike, plankroad and bridge. 

Chapter 567, relating to corporations formed for all 
other lawful business purposes, not mentioned above. 

Among the bills proposed by the commissioners of 
statutory revision to the last Legislature, and which 
will be presented to the Legislature convening January 
1, 1892, are bills to amend each of the above-mentioned 
laws of 1890, and also bills relating to the following 
subjects: Membership corporations, mixed corpora- 
tions, joint stock companies, religious corporations, 
banks and insurance companies. 

Very soon after the appointment of this committee, 
circulars addressed to the bench and bar of the State 
of New York, and to others interested in corporation 
laws, were sent by mail, inviting suggestions touching 
these proposed constitutional amendments. These cir- 
culars were extensively and learnedly responded to by 
the judiciary and the profession, and the suggestions 
contained in the responses were of great advantage to 
the committee in its work. 

A carefully-prepared bill, providing for the amend- 
ments recommended by the committee, has already 
been introduced in the Senate, entitled “An act to 
amend chapter 564 of the Laws of 1891, entitled ‘An 
act in relation to stock corporations, constituting chap- 
ter 38 of the General Laws.’ ” 

The proposed amendments to section 30 direct every 
stock corporation, except moneyed and railroad cor- 
porations, to make during the month of January, or if 
doing business without the United States, before the 
Ist day of May, a report as of the Ist day of January, 
which shall state: 

First. The amount of the capital stock and the pro- 
portion thereof actually paid in. 

Second. In general terms the nature of the existing 
assets and debts. 

Third. The amount of its debts, or an amount which 
they shall not exceed. 

Fourth. The amount of its assets, or an amount 
which its assets shall at least equal. 

Fifth. The names of its then stockholders. 

Such report shall be signed by a majority of its di- 
rectors and verified by the oath of its president or 
vice-president and treasurer or secretary, and filed in 
the office of the secretary of State and in the office of 
the county clerk of the county where its principal 
business office may be located. If such report is not 
so made and filed, all the directors of the corporation 
shall jointly and severally be personally liable for all 
the debts of the corporation then existing, and for all 
debts contracted before such report shall be made. No 
director shall be liable for the failure to make and file 
such report if he shall file with the secretary of State, 
within ‘thirty days after the lst day of January, or the 
Ist day of April, as the case may be, a verified certifi- 
cate, stating that he has endeavored to have such re- 
port made and filed, and that the officers, or a majority 
of the directors, have refused and neglected to make 
and file the same, and shall append to such certificate 
a report containing the items required to be stated in 
such annual report, so far as they are within his knowl- 
edge or are attainable from sources of information 
open to him, and verified by him to be true to the best 
of his knowledge, information or belief. 

Section 2. This act shall take effect immediately. 

It is no doubt the intention of the committee to pro- 
tect the people of this State against fraudulent and ir- 
responsible corporations doing business herein. A 
careful, candid consideration of the bill and the pres- 
ent laws touching corporations, and the whole subject 
of these institutions with their reciprocal relations to 














people desiring to invest funds therein, bring us to the 
conclusion that the arguments of those opposed to the 
bill are worthy of serious reflection. These arguments 
and the arguments of the friends of the bill will no 
doubt be presented at the approaching annual meet- 
ing. s 

I cannot dismiss this part of my report without re- 
ferring particularly to some of the members of this 
committee, whom the people in recognition of their 
learning, purity of character and high standing in the 
profession have summoned to exalted spheres of offi- 
cial duty. Lallude to the Hon. Simon W. Rosendale, 
who after serving long, honorably and usefully as 
treasurer cf the association, was at the last general 
election in this State elected its attorney-general, and 
the Hon. Martin L. Stover, one of our ablest and most 
active members, who was at the same election elevated 
to the bench of the Supreme Court. 

I allude with pleasure to the following resolutions, 
offered by Prof. (. A. Collin, of the law department of 
Cornell University, at the last annual meeting, and 
unanimously adopted. They commend themselves to 
every member of the association, and bring a warm 
response from all members of the profession and the 
judiciary : 

Resolved, That the Court of Appeals be respectfully 
requested to amend rule 2 of the rules relating to the 
admission of attorneys and counsellors, by adding to 
the subjects upon which an applicant for a regents’ law 
student certificate must be examined substantially the 
following: Latin, the first book of Czesar’s Gallic War, 
or its equivalent, and a proportionate knowledge of 
Latin grammar, or an equivalent knowledge of either 
French or German. 

“The object of this amendment is to require about 
what is high school study of a language, either Latin, 
German or French, as a condition to being admitted 
to study law. Under the Court of Appeals rules, as at 
present constituted, no person can commence the 
study of law until he bas passed a regents’ examina- 
tion in the ordinary common-school branches, Ameri- 
can and English history and rhetoric. The idea of this 
resolution is to add to those subjects the one high 
school study, or its equivalent of one of those things. 
I have discussed this matter somewhat with some of 
the members of the Court of Appeals, and they seem 
to approve of the object, and express their desire that 
such a resolution may be passed by the State Bar As- 
sociation, if it shall meet their views, so that if the 
Court of Appeals add to the requirements they may 
have the backing or indorsement of the State Bar As- 
sociation, and then there would not be the danger 
heretofore existing that the Legislature would be ap- 
plied to, in cases of especial hardship, to modify their 
rules. It is necessary that the Court of Appeals should 
retain coutrol of their own rules, and should not in- 
vite any attempt upon the part of the Legislature to 
modify the rules.”’ 

Resolved, That the president and the president-elect 
of this association be requested to confer with the judges 
of the Court of Appeals with reference to the general 
subject of the examination and admission of attorneys 
and counsellors to practice in the courts of record in 
the State, with a view of raising the standard of re- 
quirements for admission, and to take such action for 
the procuring of legislation therefor as is necessary as 
they may deem proper. 

Ex-President Hale and President Diven will un- 
doubtedly lay before the association a report of their 
proceedings in pursuance of this resolution. 

These resolutions, if carried into effect, as they no 
doubt will be, wiliremove a cause of pungent criticism 
that has been applied to the profession of the State of 
New York, that admission to practice at its bar re- 
quires no previous education, aud that absolutely illit- 
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erate students are admitted to practice law in all its 
courts, and that their examination is a travesty on the 
learning of the profession. And when they areat the 
bar, some smattering of elementary law,some desultory 
knowledge of precedent, enables them to maintain a 
position in “a learned profession.”” These men do not 
regard law as a science, a knowledge of which can only 
be obtained by diligent, profound study, accelerated 
by scholarly attainments. 

In view of this, lam reminded of the saying of a 
great and learned lawyer, disgusted with what he 
termed ‘“‘iron-clad precedent and hide-bound stare 
decisis,’’ that often in courts of justice the veriest 
dolt that ever stammered a sentence, with a case in 
point, is more attended to by judges than Cicero with 
all his eloquence. 

Even though a student has a fair knowledge of law, 
without the advantage of some other education it may 
well be said that he is illiterate. ‘* There is great dan- 
ger,”’ says aneminent jurist and writer, “ that law- 
reading, pursued to the exclusion of every other study, 
will cramp and dwarf the mind, shackle it with tech- 
nicalities with which it has become so familiar, and 
disable it from taking enlarged views, even of topics 
falling within its compass, as well as those lying be- 
yond its legitimate sphere.’’ 

Early in June last, President Diven appointed a 
very able delegation, consisting of Adelbert Moot, 
Esq., of Buffalo, Hon. D. C. Calvin, of New York, and 
Alden Chester, of Albany, to represent this association 
at the annual meeting of the American Bar Associa- 
tion, held in Boston last August. The appointment 
of these gentlemen as our representatives in the Fed- 
eral bar association, in view of their admirable qualifi- 
eations for discharging them, was fortunate. The 
chairman of the delegation, Mr. Moot, will submit a 
report of their delegated duties, which, for many rea- 
sons, will be interesting and instructing, touching 
the reciprocal interests of both associations. 

During the last year the proper method of reporting 
the decisions of the State courts has become one of 
great importance in the association and among the 
members of the bar generally. At the last annual 
meeting, Hon. J. Newton Fiero read a paper on that 
subject, which has elicited general interest, not only 
among the lawyers of this, but in many other 
States. 

“No question,” says Mr. Fiero, “has of late been of 
greater interest to the profession in this State, and through- 
out the country, than that of the proper method of reporting 
the decisions of the courts. The problem kas been and re- 
mains, how to obtain early, accurate and authoritative re- 
ports of opinions handed down without unnecessary duplica- 
tion, and in a fairly-economical manner.” 

The question of reporting the decisions of our courts 
has for many years been one that has occupied the at- 
tention of the judiciary and the bar. ‘ We should 
have known,”’ said Chancellor Kent, *‘ but very little 
of the great mind and varied accomplishments of 
Lord Mansfield if we had not been possessed of the 
faithful reports of his decisions.’’ Andas little should 
we know of the great minds and eminent services of 
Ambrose Spencer, and of Kent himself, of Bronson, 
Cowen, Beardsley, Marcy and other great judicial 
lights still casting radiance upon the jurisprudence 
of the State and Nation, had it not been for the reports 
containing their opinions. 

It is an interesting fact that no attempt was made at 
regular reporting till 1803, and it was not until 1804, the 
year of the commencement of Judge Spencer’s judi- 
cial labors, that the Legislature could be induced to 
give authority to the Supreme Court to appoint a re- 
porter, and make some provision for his compensa- 
tion. Since that time the reports of adjudicated cases 
in our courts have been continuously published, until 








our own reports alone, numerically, make a large li- 
brary of themselves. 


“T find, upon examination, that in this State, during the 
ten years from 1881 to 1891 there were issued a little over two 
hundred volumes of eports, seventy-five of which were offi- 
cial reports of the Court of Appeals and the Supreme Court. 
For five years, between 1886 and 1891, about one hundred and 
twenty-five volumes have been published, an average of 
twenty-five per year, forty-three of these volumes belonging 
to the official series. This gives an average of twenty vol- 
umes per year. The present average per year 1s, as before 
noted, thirty volumes. That isto say, an average of twenty 
volumes per year for the last ten years, of twenty-five vol- 
umes per year for the last five years, and of thirty volumes 
per year at present. This increase is accounted for by the fact 
that during the existence of the Second Division three addi- 
tional volumes are issued yearly of Court of Appeals reports, 
and that it is only within the past three or four years that the 
State Reporter and New York Supplement, together about 
ten volumes per year, have been issued. 

‘There are two objects,” says Mr. Fiero, “to be accom- 
plished: 

“ First. The obtaining ofearly official reports of the decis- 
ions of ,the Court of Appeals and the General Terms, as now 
prepared by the present able aud competent reporters. This 
may be arranged with but little difficulty by a provision by 
law, compensating the reporters of these courts for the addi- 
tional expense which would be entailed upon them in pub- 
lishing weekly, semi-monthly or monthly editions of the de- 
cisions handed down, thus keeping the profession well ad- 
vised as to the condition of the law from official sources, This 
course is now pursued in the United States Supreme Court by 
semi-monthly publications. The decisions are kept well up to 
date, fully so much so as is possible from unofficial sources, 
have the venefit of a correct syllabus, and avoid the necessity 
for duplication because of their official character. 

**Second. Some provision for the publication in permanent 
form of all the other decisions of the State courts now pub- 
lished in the different reports. Thisis entirely independent 
of the question, whether it is wise or unwise to publish all 
these decisions, as they are being published, and so long as 
published, will be subscribed for and cited before the 
courts. It is absolutely necessary as a practical ques- 
tion, to recognize their existence and provide for their 
publication, in so inexpensive a form as that they 
shall no longer be a burden to the profession. To 
this end either one of two courses might be adopted 
by legislation. It might, with proper compensation attached, 
be made the duty of either the present reporter of the Court 
of Appeals or the Supreme Court to look after the >ublica- 
tion of these decisions in the same manner as has been out- 
lined in the description given of the English method, or some 
competent person might be designated to fulfill this duty, 
who should be charged with the issue of a series of reports, 
under the sanction of the State, which should include all 
opinions which the judges of the superior courts or surro- 
gates should furnish for publication, to be issued in weekly, 
semi-monthly or monthly parts. 

“ Third. Some adequate provision for the business manage- 
ment of all the reports so as to provide for the early editions 
heretofore suggested, of the reports of the Court of Appeals 
and of the Supreme Court, as well as the miscellaneous se- 
ries, leaving to the reporters the editorial duties which should 
devolve upon them, and such other control and authority as 
would enable them to carry out fully the work in their hands, 
This would limit practically the reports of this State to three 
series, viz.: Court of Appeals, Supreme Court at General 
Term, and miscellaneous decisions. 

“ The result of such a system would be to cut down the 
number of volumes to one-half the present number, while the 
expense would be cut down to one-quarter of the present 
price, and at the same time the volumes would be uniform 
and official in their character, giving every decision of the 
appellate tribunal in which an opinion may be written, and 
such other opinions at Special Term, in Surrogate’s Court and 
in other tribunals as might be deemed proper, us well as the 
opinions in the general terms of the local courts in the cities 
of the State.”’ 

Mr. Fiero will undoubtedly submit a report at the 
ensuing annual meeting of great interest, exhibiting 
the progress madein the work of improving the meth- 
ods of reporting the decisions of our courts. 

The judiciary, members of the association and of the 
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profession generally, will indorse with great pleasure 
the following well-deserved tribute to our present able 
and accomplished reporters : 

“It should be said, in justice to the reporters appointed by 
the judges of the Court of Appeals and the Supreme Court 
respectively, that no series of official reports anywhere 
stand higher for either rapidity of issue or accuracy of 
execution than those edited by Messrs Sickels and Hun. 
They have done most excellent and thorough work. One of 
them has issued a larger number of volumes than it bas ever 
fallen to the lot of any official reporter to edit, while the qual- 
ity of the work of both is beyond reasonable criticism. It is 
in nowise suggested that any improvement is desirable upon 
the quality of their work, nor that greater promptness is pos- 
sible under existing methods; but neither of these sets of re- 
ports are issued except in full volumes, and it therefore be- 
comes necessary to the practitioner desiring early informa- 
tion as to the decisions, to obtain it from other sources.” 

An examination of the report of the committee on 
improvement in law reporting affords certain evidence 
of the success of the work they have undertaken. 

The committee on prizes, through their chairman, 
Robert C. Alexander, Esq., will submit their report 
this year, with a successful essay, by one of the five 
scholarly and talented competitors. The subject, 
“To what Extent can or should Parol Testimony be 
Accepted to Construe or Determine the Provisions of 
a Will?” is important, practical and interesting. That 
the successful essay contains all these characteristics is 
certain, since it has been subjected to the scrutinizing 
examination of the learned gentlemen who compose 
the committee on prizes. No part of the proceedings of 
the association produces results more favorable to ob- 
jects for which the association was founded than the 
provisions for the post-graduate prize. It stimulates 
learned investigation. It promotes the habit and in- 
creases the ability to put one’s thoughts in a practicable 
manner on paper. And, finally, it cultivates and en- 
larges the reasoning powers. Lawyers, especially 
American lawyers, considering the compass of their 
varied duties and the calls which are made upon their 
time, are apt to create a desultory habit of thought. 
Writing an argument or thesis condenses language and 
makes argument compact. 

At one of our meetings five gentlemen, members 
of the association residing in the city of New York, ob- 
ligated themselves to contribute sufficient funds, for five 
years, to enable the committee on prizes to offer a re- 
ward of $250 annually for the best thesis or argument 
on any subject which the committee should designate. 
This organization proved exceedingly successful. 
Through it many valuable contributions were added to 
the learning of the association and the profession. 
After the expiration of the five years the committee 
on prizes continued to send outsubjects for competi- 
tion, but for several years the committee offered no 
prize, excepting in two or three instances. At the last 
annual meeting the association adopted a resolution 
to discontinue offering the prize, owing to the heavy 
drafts made during the year on the treasury. Not- 
withstanding this, the committee decided to offer the 
prize as usual, under the assurance of one of the orig- 
inal members and the projector of the post-graduate 
prize organization, Col. Elliott F. Shepard, that the 
$250 would be placed in the bands of the committee, to 
be paid to the successful competitor for it, under the 
rules and regulations of the committee and of the asso- 
ciation concerning prizes and prize essays. Five gen- 
tlemen have this year competed for the prize, to one 
of whom the committee have decided to award it. 

It is quite probable that at least five gentlemen will 
contribute, for the next five years, the funds to pay for 
a prize for the best essay, argument or thesis, the sub- 
ject of which the committee on prizes shall decide 
upon, thus renewing the original post-graduate prize 
organization. 





Liberal donations of books, documents, maps and 
portraits of distinguished members of the association, 
the judiciary and the profession have been contrib- 
uted, adding largely to the usefulness and embellish- 
ment of the rooms of the association. in the Capitol. 
These rooms are rapidly assuming in their conven- 
ience, in their arrangement and decoration, head- 
quarters worthy an organization of the importance of 
the bar association of the State of New York. But 
more capacious rooms will soon be necessary. Under 
an act of the Legislature providing rooms for the as- 
sociation, other largerand more convenient rooms 
will be provided in the Capitol, as soon as that edifice 
is completed. 

In my last annual report I ailuded to that eminent 
and illustrious statesman and lawyer, Erastus Root, 
who, in an address delivered before the Albany bar 
sixty-five years ago, in the presence of our great legal 
commentator, James Kent, Chief Justice Ambrose 
Spencer, DeWitt Clinton, William L. Marey, Thomas 
Addis Emmett, Abraham Van Vechten, Martin Van 
Buren, Josiah Ogden Hoffman, Chancellor Reuben H. 
Walworth, John Wells and many other great lights of 
the judiciary and the profession, reeommended and 
outlined a State bar association, which in its organiza- 
tion strongly resembled the fundamental laws of the 
present State Bar Association. Gen. Root’s measures 
for a State bar association were heartily indorsed by 
the meeting in the vote of thanks tendered him by the 
members of the bar for his address, **to which the 
term great may well apply,” to use the language of 
the resolution. 

This reference to Gen. Root has been followed by 
the addition of several contributions of valuable his- 
toric legal relics. Among these was the presentation 
to the association, by one of its eminent members, 
David Murray, Esq., of New York, a number of ex- 
ceedingly interesting personal documents of Root, in- 
cluding his diploma, given by the president and cura- 
tors of Dartmouth College, June 18, 1793; his license 
to practice in the Supreme Court of the State of New 
York, signed by Chief Justice James Lansing, Janu- 
ary 4, 1799; his license to practice as a counsellor in the 
sume court, signed by Chief Justice James Kent, af- 
terward chancellor of the State, dated August 18, 
1806; license to practice as a counsellor in chancery, 
signed by James Kent, then Chancellor of the State; 
his appointment as a masterin chancery, signed by 
Governor George Clinton, dated January 23, 1802. 

Many other commissions, credentials, ete., showing 
the many exalted positions, executive, judicial, legis- 
lative, national and State, held by Gen. Root, the du- 
ties of which he discharged with singular ability and 
untarnished honor. 

In addition to these the Hon. William Gleason, of 
Delhi, N. Y., long the residence of Gen. Root, has pre- 
sented the association with a finely-executed portrait 
of Root. 

The roll of the association has become an object of 
deepening interest to the profession and in a large de- 
gree tothe business public. Fifteen years ago it was 
first presented for the signatures of those who founded 
the association. Since then it has received the signa- 
tures of several thousands. It is a list of honorable 
names, each one of which represents a useful, re- 
spected and elevated professional career, unstained 
in all the relations of privatelife. From these names 
have been taken a president of the United States, a 
governor, a lieutenant-governor, three senators in Con- 
gress, a secretary of the navy, eleven members of Con- 
gress, two attorneys-general, one chief justice of the 
Court of Appeals, six members of that court, ten jus- 
tices of the Supreme Court, judges of courts and mem- 
bers of both branches of the Legislature. In all this, 
political dissension oc division has never been known, 
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and yet membership in the association has never failed 
to advance the interest and the promotion of members 
who were candidates for office, regardless of their po- 
litical faith. An influence was exerted in their behalf 
of which, perhaps, the candidates themselves were in 
some instances, certainly in two, ignorant. This utter 
abnegation of politics in the association is a source of 
strength and purity. Here, as in the judiciary, the 
platitudes, the hollow pretensions, the mendacity, the 
cheap ambition of cheap men, the multitude of heel- 
ers and political leaders, in power to-day and to-mor- 
row forgotten and trodden under foot by another 
swarm of leaders and political aspirants, are unknown, 

The changes which have taken place in the member- 
ship of the association during the year by death and 
promotion to office have been greater than in any other 
year since its organization. Within that time many 
familiar faces have disappeared, many voices of the 
learned, the eloquent, the wise, the good, the honored 
and the loved are stilled forever. It is not within the 
purview of my duty to referat any length to our la- 
mented brethren; that would be the work of superero- 
gation, since they have been spoken of in fitting terms 
of eulogy by gifted orators, by the public journals, by 
their associates on the bench and at the bar; by the 
young with reverence, by the old with sorrow, and by 
the indifferent with respect. Only yesterday, as it 
were, they were with us; to-day we miss them; their 
mortality has put on immortality, and they have passed 
into an eternal life. These thoughts bring to us the 
beautifully expressed lesson of the poet: 


“We perish as the flowers do, 
And breathe away 
Our lives upon the passing wind 
Even as they!” 


From this mournful subject, tinged with melancholy, 
and yet blended with pleasing reflections, we turn to 
another which we contemplate with honorable pride, 
for it exhibits the elevation of many of our members to 
places of honor and trust by the voice of the people of the 
State of New York. I have already alluded to Hon. Si- 
mon W. Rosendale, recently elected by an exceedingly 
large majority chief law officer of the State, and to the 
Hon. Martin L. Stover, to the bench of the Supreme 
Court. To these may be added Hon. Johu L. Lambert, 
Hon. Leslie W. Russell, Hon. Maurice L. Wright and 
Hon. Hamilton Ward, elected judges of the Supreme 
Court, and to the Hon. Roger A. Pryor, elected a judge 
of the Court of Common Pleas of the city of New 
York. We might also name many other members of 
this association who were at the last general election 
made members of the Senate and Assembly. 

During the year I have made what promises to bea 
successful effort to obtain the portraits of the presi- 
dents of the association, fto be placed in its rooms. 
The effect these portraits will produce in the minds of 
thoughtful observers will be deeply impressive, caus- 
ing them to reverently acknowledge the oracle of 
Art, while they will make beautiful accessories to the 
objects which brought the association into existence. 
Great interest is taken in the portraits of the great 
jurists of our State, which, by generous, high-minded 
contributors, embellish our rooms. If we had no other 
than the fine portrait of the illustrious Ambrose Spen- 
cer, presented to the association by the Hon. Robert 
Earl, on behalf of the justices of the Court of Appeals, 
we should congratulate ourselves as having here a price- 
less treasure of historic art. The great chief justice 
looks down from the ‘‘speaking canvas,”’ self-pvised, 


cold, passionless, confident of his own great mental 
strength and his wonderful intellectual endowments. 
His features are marvellously suggestive of that insa- 
tiable activity of mind, legal knowledge of the wid- 
est scope and aptitude for public affairs which enabled 





him to lay his hand upon DeWitt Clinton, in the plen- 
itude of his power, and say, with astonishing effect, 
“Thus far and no farther shalt thou go!” 

But we have gathered here many other great law- 
yers and accomplished judges of the past, who though 
dead still speak with eloquence and power. Weought 
to have more, for there are members of the association 
whose wealth, cultivated, refined taste and generosity 
would no doubt if solicited add other contributions of 
elegant art to the association. 

I have received the gratifying information that the 
members of the Dutchess county bar have prepared an 
elegant life-like portrait of the late Homer A. Nelson, 
a distinguished member of the association, of the 
Dutchess county and of the State bar, which they will 
present to the association at our present annual meet- 
ing with appropriate services. 

Thus we shall have another artistic treasure, said to 
be deeply interesting in truthful, vivid representation 
of a finished scholar, an able lawyer, an estimable citi- 
zen, a conscientious and admirable secretary of State, 
an architect of the Constitution of 1876, and a Chris- 
tian gentleman, whose religion, in unison with his 
whole character, was mild, noiseless, enduring, attrac- 
tive and cheerful. 

I have in my previous reports spoken of the interest 
which the profession, institutions of legal learning and 
business men take in our reports. It is with pleasure 
that Lam able to state that this interest has largely 
increased since our last annual report. 

Most of the papers and addresses published in these 
reports are regarded as replete with valuable, practical 
learning. While reading them it is impossible not to be 
struck with the great variety of subjects comprehended 
in them. Several of them have found so much favor 
in Furope that they have been translated into French 
andGerman. The address of the Hon. John S. Wise 
is among the number thus translated into German, and 
is now used in the law department of Heidelberg Uni- 
versity. The address of Hon. N. C. Moak on * Lia- 
bility Between Relatives for Services, Support and 
Other Alleged Implied Contracts ”’ is in such demand 
that it has been largely republished in various legal 
journals and in a separate volume. Mr. Remsen’s pa- 
per, “The Security of Railway Investments,” Mr. 
Fiero’s work on the question ** What Shall be Done to 
Relieve our Courts?”’ and on the present system of 
reporting the decisions of the courts of this State, are 
productions of extraordinary ability and learning. 
The annual addresses of Hon. Henry Hitchcock, Hon. 
Daniel Dougherty, Judge Cooley, Robert G. Ingersoll 
and Mr. Wise are contributions to legal learning and 
legal literature rank with the most erudite, elo- 
quent works on the subjects they treat upon in the na- 
tion. 

In our published reports that meet so much com- 
mendation and are in such great demand, and in those 
addresses and those learned and valuable papers to 
which [ have referred, and in various other ways, the 
New York State Bar Association has largely attained 
the cardinal objects of its organization, ‘‘ to cultivate 
the science of jurisprudence, to promote reform in 
law, to facilitate the administration of justice.”’ 

Though the increase in the membership of the asso- 
ciation during the year has not been large, it has been 
sufficient to fully show a healthy and permanent 
growth. If it was our desire to obtain a large increase 
of members by the common means used in such cases, 
our number could easily be increased to treble its 
present number. It is not upon a large, overgrown 
membersbip that we depend for prosperity and useful- 
ness. It is upon the high character, purity and learn- 
ing of our members that our institution depends for 
permanency and success. 

We have assumed great and grave responsibilities, 
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which we share in common with all our professional 
brethren. It is not exaggeration to say that, in the 
discharge of our official duties as attorneys and coun- 
sellors of our great courts of record, we stand next to 
the judges who preside at them; that both judges and 
lawyers must be learned, able and pure, or ueither 
will be, for they act and react on each other; therefore 
next to the solicitude which the people feel, and the 
provisions they make for maintaining an independent, 
sound, dignified and accomplished judiciary, should be 
their anxiety and their measures for keeping the char- 
acter of the bar up to a corresponding elevation. As 
sure as we exist, as sure as nature works by inevitable 
laws, the judiciary and the bar will always stand on 
nearly the same level, however exalted or however low. 
L. B. Procror, 
Secretary. 
en 
NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—REVIEW—REMITTITUR.—Where a plaintiff 
recovers judgment on a claim consisting of several 
items, and thereis no error in regard to one of the 
items except the allowance of interest thereon, but er- 
ror has intervened in regard tothe other items, plain- 
tiff, on remitting the other items and the interest, may 
obtain an affirmance of the judgment so faras the said 
item is concerned. Dec. 8, 1891. Lawrence v. Church. 
Opinion by Peckham, J. 


EXECUTORS AND ADMINISTRATORS—CLAIMS AGAINST 
ESTATE—SURROGATE’S JURISDICTION.—The Code of 
Civil Procedure, section 2739, which provides that 
* upon the judicial settlement of the account of an ex- 
ecutor or administrator he may prove any debt owing 
to him by the decedent,” does not empower the sur- 
rogate to passon aclaim against an estate made by an 
executor, where no proceedings for settlement are 
pending, and the matter is an isolated proceeding in- 
stituted solely for the purpose of establishing such 
claim. Dee. 15,1891. /n re Ruder’s Estate. Opinion 
by Andrews, J. 13N. Y. Supp. 542, reversed. 


MorTGAGE—CHATTEL—ASSIGNMENT OF PATENT— 
CONTRACT—REDEMPTION.—(1) Plaintiffassigned to de- 
fendants a two-thirds interest in certain patents, and 
defendants agreed to furnish plaintiff with certain 
funds and goods so long as they were satisfied with the 
success of manufacturing the patented articles. The 
agreement also provided that if, after a certain time, 
defendants became dissatisfied, they might terminate 
the agreement, with the right however to retain their 
interest as security for whatever plaintiff might owe 
them. Plaintiff subsequently conveyed by deed to 
defendants two-thirds of his interest in one of the pat- 
ents. No consideration was given for this deed, and 
that expressed was‘nominal. Defendants afterward 
refused to continue the arrangement under the con- 
tract, and declined to reassign the patent interests, al- 
though full satisfaction of plaintiff's indebtedness was 
offered them. Held, that the transfers by plaintiff 
were for security for repayment of plaintiff's indebt- 
edness as specified in the contract, on repayment of 
which a reconveyance would be decreed. (2) The mere 
fact that neither fraud nor mistake is shown to have 
been present inthe inception of sucha deed does not 
exclude the consideration of extrinsic evidence to show 
that it was in reality a security. (3) While such agree- 
ment was in force, defendants employed plaintiff to 
perform certain services in improving the patents. 
Held, that after defendants terminated the contract 
the value of plaintiff's services rendered by him in 
such employment was a proper charge against defend- 
ants inan accounting. Dec. 15,1891. Barry v. Coville. 
Opinion by Gray, J. 15 N. Y. Supp. 4, affirmed. 





MUNICIPAL CORPORATIONS — NEGLIGENCE — Icy 
STREETS—INSTRUCTIONS.—In a village an icy sidewalk 
was negligently allowed to be in a sloping condition, so 
as toaccumulate water and ice. Held, that if the ice 
ou which plaintiff fell was new ice, formed by arain 
and freeze on the night before the accident, the com- 
plaint should have been dismissed, and if that ques- 
tion was disputed, it was error to charge that defend- 
ant was liable, though the ice was new, if the accident 
would not have happened except for the condition of 
the sidewalk, since the accident might have happened 
if the new ice had been on a level, and to say that the 
slope of the walk concurred in causing the fall is mere 
guess and speculation. Taylor v. City of Yonkers, 105 
N. Y. 202, followed. Second Division, Dee. 22, 1891. 
Ayres v. Village of Hammondsport. Opinion by 
Brown, J. 7 N. Y. Supp. 174, reversed. 


WATER AND WATER-COURSES— RIPARIAN RIGHTS— 
LAND UNDER WATER—EVIDENCE—ANCIENT WRITINGS. 
—(1) In 1797, R., being the owner of land adjacent to 
the Hudson river in the city of New York, applied to 
the corporation fora grant of the land under water in 
front of his upland out tothe line of the river estab- 
lished by the corporation. The common councii di- 
rected that the grant be made, but by some neglect it 
was not done. In 1798 the Legislature, on the petition 
of the city, granted to riparian owners the fee of lands 
to be filled in by them. R. took possession and im- 
proved the lands under the terms of these grants, and 
in 1805 died intestate, while in the actual possession 
thereof, exercising ownership and control. The lands 
descended to his son, who took possession, and in 1807 
renewed the application to the city for a grant, setting 
forth the facts as to his father’s title. The petition 
was granted, and adeed executed, confirming to him 
the lands “tin his actual possession now being.” Held, 
that the grant of 1798, followed by acceptance and im- 
provements of the landsin good faith, was sufficient to 
vest in R. an equitable estate in the lands, and that 
they passed by his son’s will, executed prior to the 
deed of 1807. (2) In ejectment, where defendant’s 
title was based on a grant from the city of New York, 
and the ancient records of the proceedings of the board 
of aldermen showed that action was actually taken ona 
petition for such grant, but the petition could not be 
found among the files of such proceedings, the purport 
thereof may be shown by acopy of the petition, maps 
and ancient writings found among the papers relating 
to the land in controversy, and identified by persons 
familiar with such papers. Second Division, Dee. 1, 
1891. Dodge v. Gallatin. Opinion by Haight, J. 5 
N. Y. Supp. 126, affirmed. 


WILLS—CONSTRUCTION—NATURE OF ESTATE—POW- 
ERS OF EXECUTORS.—(1) A testator devised certain 
property to his executors for the use of a daughter 
during life, but to be held in fee on certain contingen- 
cies. By a codicil subsequently executed he devised 
the same property to the daughter for life, according 
to the directions of the will, with remainder over to 
her descendants. Held, that the fee was not revoked 
by the subsequent devise for life, and a purchaser 
from a person claiming under the devise in fee could 
be compelled to take the property under an agreement 
for clear title. (2) A will devised certain property to 
the testator’s executors for the use of « daughter dur- 
ing life, and provided further that if the daughter mar- 
ried a discreet and prudent man, and the executors or 
executor should be satisfied of the existence of such 
traits in the husband, and should first give her a writ- 
ten testimonial to that effect, she should take the 
property in fee. Held, that the giving of the testimo- 


nial was not confined to all the executors, but the sur- 
vivor alone might give it, and that when it was given 
it was conclusive and applied to land, though allotted 
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to the daughter for life by judgment in partition years 
before its execution. Dec. 1, 1891. Viele v. Keeler. 
Opinion by O’Brien, J. 13.N. Y. Supp. 196, reversed. 


WILLS—CONSTRUCTION—VESTING OF REMAINDER.-- 
A will giving testator’s wife the use of land for life, and 
devising it toa religious society by the words, “At the 
death of my wife I give and devise,”’ ete., provided that 
the Jand should be used as a parsonage by the society, 
and that when the society should cease to use it as such 
it should revert to testator’s heirs. Held, that the de- 
vise did not vest until the death of testator’s wife, and 
that the society, having been incorporated during her 
life, was competent to take under it, though not in- 
corporated at the time of testator’sdeath. Burrill v. 
Boardman, 43 N. Y. 254, and Shipman v. Rollins, 98 id. 
5ll. Dee. 1, 1891. Lougheed v. Dykeman’s Baptist 
Church. Opinion by Peckham, J. 12 N. Y. Supp. 207, 
affirmed. 





ies 
ABSTRACT OF VARIOUS RECENT DE- 
CISIONS. 





MUNICIPALCORPORATIONS—DEFSCTIVE SIDEWALKS 
—LIABILITIES OF ABUTTING OWNERS.—The violation 
of acity ordinance which required the owner of prop- 
erty fronting on a street to keep his sidewalk free 
from snow and ice, and prescribed a penalty for such 
violation, does not make such owner liable to the city 
for damages paid by it toone who received injuries by 
reason of the property-owner’s failure to keep his side- 
walk clean. ‘The damages recovered by Mrs. Norton 
were for a breach of the city’s duty to keep its streets 
reasonably safe from defects resulting from the opera- 
tion of natural causes. To Mrs. Norton the defendant 
owed no such duty. The only duty it owed in regard 
to the sidewalk was to the city. That duty was cre- 
ated by the city in its ordinances, in which it pre- 
scribed for itself and its citizens the measure of dam- 
ages forits neglect in the penalty imposed for their 
violation. The damages the city was compelled to pay 
may have been the result of its failure to promptly 
and efficiently enforce its ordinances. But it was its 
duty to enforce them, and not that of the citizen. The 
duty of the citizen is to obey, and if he fail to obey to 
pay the penalty which the city imposes for such fail- 
ure, and not the damages which the city may be com- 
pelled to pay for its neglect to perform its duty. The 
doctrine on this subject is tersely stated in 2 Shear. 
& R.on Negligence, section 343, as follows: ‘An 
abutting owner, as such, owes no duty to maintain the 
street or sidewalk in front of his premises, and is not 
responsible for any defects therein which are not 
caused by his own wrongful act. He may consequently, 
like any other person using the sidewalk in front of 
his premises, recover for an injury from a defect 
therein against the city, whose duty it was to keep it 
inrepair. The fact that he violates a city ordinance, 
which requires abutting owners to remove snow and 
ice from the sidewalk in front of his premises within 
acertain time after their accumulation, does not ren- 
der him liable to one injured by falling upon such snow 
or ice, nor to the city which had suffered judgment for 
the same injury.’’ In support see Kirby v. Association, 
14 Gray, 249; Vandyke v. Cincinnati, 1 Disn. 532; 
Heeney v. Sprague, 11 R. T. 456; Flynn v. Canton Co., 
40 Md. 312; Moore v. Gadsden, 93 N. Y. 12; City of 
Hartford v. Talcott, 48 Conn. 526; City of Keokuk v. 
Independent Dist. of Keokuk, 53 Lowa, 352; 2 Black 
Judgm., $575: 2 Dill. Mun. Corp. (4th ed.), $$ 1012, 1035. 
We have found no casein conflict with the doctrine 
thus stated. Mo. Sup. Ct., Nov. 25, 1891. City of St. 
Opinion by 


Louis v. Connecticut Mut. Life Jus. Co. 
Brace, J. 





NEW BOOKS AND NEW EDITIONS. 
Srory’s Equity PLEADINGS. 


So long as there remains a Court of Chancery in any 
English-speaking State, and probably even after the 
last one has disappeared, this classic will remain un- 
rivalled and useful. “The tenth edition ’’—how few 
law books can make that boast, and how very few de- 
serve it! The present edition is edited by John M. 
Gould, author of the excellent treatise on *‘ Law of 
Waters,” and preserves the annotations of the former 
editors, inciuding those of Charles Sumner. It cites 
some nineteen hundred additional cases. Code prac- 
tice bas not enabled the profession. safely to dis- 
pense with such an authoritative exponent of the prin- 
ciples of equity pleading, and this edition cites cases 
from Code States. The book is beautifully printed, and 
published by Little, Brown & Co., of Boston. 


AMERICAN STATE REpPoRTS. VOL. 21. 


In this volume are printed the selected cases from 86 
California, 59 Connecticut, 85 Georgia, 125 Indiana, 44 
Kansas, 88 Kentucky, 42 Louisiana Annuals, 151 Mas- 
sachusetts, 81-83 Michigan, 124 and 125 New York, 47 
Ohiv State, 137 and 138 Pennsylvania State. 

Among the chief notes are those on general and 
special legislation, page 782; covenants restricting the 
use of land, page 489; evidence of intent, page 316; 
jurisdiction ad damnum clause, page 621; presump- 
tion of undue influence arising from confidential rela- 
tions, page 94; redemption from foreclosure sales, 
page 245. 


_—_——__—___—_—— 


NOTES. 

[* the Chilians really want to fight, they ought to 

take somebody of their size. There is Judge Bot- 
kin of Kansas, for instance; he will fight the Chilians 
if nothing but blood will appease them. They may 
think that they don’t want to fight one man, but they 
don’t know the judge. If they will send a trustworthy 
agent oul to Seward county to report on him, they 
may conclude that they are afraid to fight him. The 
judge is a large man and bas revolvers tied all over his 
body. All be has to do on the appearance of the enemy 
is to bristle up his pistols like a porcupine, pull the 
string which connects with each trigger, and go off in 
all directions. Of course we do not give the foregoing 
as an absolute fact. It is rather in the nature of a light 
and graceful statement of the case intended to make 
the real truth moreimpressive. Accounts of a session 
of court held a few days ago in Springfield, Seward 
county, have reached New York, and they make it ap- 
pear that the judge has quite plentifully provided for 
coast defense in his own person, to put it more mildly. 
Judge Botkin came into town attended by a few per- 
sonal friends. He was preceded, the dispatch says, by 
two mounted men each with three revolvers in his belt 
and a fifteen-shot Winchester rifle across his lap. At 
some distance behind came the judge himself, i: a 
buggy, with a friend by his side. Each was armed like 
the vanguard. The judge held the reins with his left 
hand, the rifle barrel resting across his left arm, while 
his right hand grasped the stock with his finger on the 
trigger. At either side of the buggy rode two mounted 
men, with the regulation number of revolvers and 
with double-barrelled shotguns loaded with slugs. 
Following the judge’s personal battery were three bug- 
gies, ench containing two deputy-sheriffs each deputy 
well supplied with rapid-firing guns. The squadron 
made about five knots an hour. Reaching the public 
square it anchored, and the judge proceeded to the 
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court-room surrounded by his body-guard. Taking 
his seat on the bench, he stood his rifle beside him, 
and opening a volume of the Revised Statutes before 
him, planted a revolver in itasa bookmark. Taking 
another six-shooter in his right hand, he rapped for 
order. We do not need to waste our valuable space to 
say that he got it. The session lasted two hours. 
When the door chanced to open the judge paused in 
his learned remarks and “‘ covered’’ the new-comer 
with his gavel and bookmark until convinced that he 
was friendly. One witness tried to have a poor mem- 
ory, but when be observed the court moving his finger 
lovingly up and down On the trigger his recollection 
improved greatly. One lawyer started to say that it 
seemed to him that the court took a rather peculiar 
view of a certain law point, when he suddenly paused, 
became lost in thought for a moment and then re- 
marked that he presumed the court bad considered 
this point carefully as it always did all points, and that 
he would rest his case and hope fora favorable deci- 
sion from the learned exponent of the law whom he 
saw before him. Judgment forthe other side. After 
the court adjourned, Judge Botkin went out to his 
vehicle with his guards, and when all had fallen into 
their proper places, the procession moved out of town. 
If Chili would like to fight Judge Botkin, she can find 
him at his home near Springfield, Seward county, 
Kans., at any time except from 10 a. M. to4 P. M., 
when heis on the bench. If she would prefer to have 
the judge come down there we should take pleasure in 
starting a fund to pay the expenses of thetrip. We 
strive to please. Judge Botkin is the man for the 
Chilians, and we hope to see a meeting between them. 
—New York Tribune. 


THE EIGHTH LESSON. 


LL persons whatever that study these lessons, and 
are not members of the regular class, are re- 
quested to write a personal letter to the author. 
Address Eldon Moran, St. Louis,Mo. This letter 
should be written partly in short-hand; that is, you 
are to write in characters all the words and phrases 
which you have learned to this date. The remaining 
words should be expressed in common writing. You 
are requested to state how much time you can give 
each day to study, what other students, if any, you 
meet with for practice and how often, how you like 
short-hand, and what your plans and intentions are as 
to becoming a stenographer. Also mention other mat- 
ters of interest and ask any questions you like. An 
exact copy of this letter, written entirely in long-hand, 
should also be sent. The short-hand letter will be care- 
fully examined and suggestions offered. 
Suaaestions. —Use good ink, keep the bottle corked, 
learn to spell, use paper properly ruled, write at dicta- 
tion, that is, as some one reads to you. Do not be in- 
fluenced by people who know nothing about short- 


hand. Donot change systems. Do not get discour- 
aged. Inwriting hold your paper firmly with the left 
hand. Learn to keep cool. Learn to operate the type- 
writer. Cultivate habits of promptitude and dis- 


cretion if you expect to enter the stenographic profes- 
sion. 

The syllables ces, cis, sis, ses, sez, etc., are expressed 
by the large circle, about five times larger than the 
small s. Words grammatically related are usually 
joined together, providing the phrases thus formed are 
angular, and not too long. Words when phrased may 
be written out of their usual position. Observe, 1st, 
only half the J is written, whichever tick makes the 
best angle; 2d, he is the same as the last tick of J, ex- 





cepting that it is always struck downwards ; 3d, the is 
precisely like either he or J; 4th, a, an, and are ex- 
pressed by a vertical or horizontal tick. See lines7 to 
ll. A hyphen between words indicates that they are 
to be joined together. Proper phrasing increases both 
speed and legibility. 

Exercises.—Camp lump damp pieces noses mazes 
noises scamp jump Texas Moses. Makes-time has-no- 
time for-a-long give-me_ it-is-necessary I-think-you- 
will and-it-was and-you-may-think a-desk the-bell. 
You-will always have-time enough if-you-will but use 
your time to-advantage. Give to each thing no-time 
but-that-is necessary. 


KEY TO PLATE 8. 


1 Pumpample sympathy empire symbol iamp thump. 
2 Cases paces necessary success faces loses causes. 3 
Subsist exercise system Mississippi necessity races 
houses. 4 You-may do-you [-say-so shall-never you- 
will-never you-are have-time. 5 Does-it-make will- 
you-come how-long-have-you they-may shall-have we- 
have-no. 6 Will-you-take as-you-like it-is-so shall-I- 
have as-many-as as-long-as do-we-know. 7 I-was I- 
do-think I-have-no-time I-will-never I-write-you he- 
may he-would he-is be-has-no. 8 To-be may-be jus- 
tice-of-the-peace as-well-as do-as-you have-his-name 
for-the-sake-of just-so. 9. Takes-us gives-us as-soon-as 
this-system makes-us United-States is-as as-is. 10 A- 
day a-space a-long a-common a-coil you-and-I he-and- 
you this-and-that. 11 The-advantage to-the of-the all- 
the for-the on-the should-the of-a to-a have-a. Word- 
Signs.—12 Important-ce improve-ment simple-ly im- 
possible temperance December post-office become. 
Translate lines 13, l4and 15. 
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Vt J. NEWTON FIERO presented to our State 
i Bar Association, at its recent meeting, an elab- 
orate report concerning judicial reporting, accompa- 
nied by a proposed bill for adoption by the Legisla- 
ture. His plan as we understand it, is not to interfere 
with the present official reporters, except to prohibit 
reporting briefs of counsel, to compel the publication 
of every case in full, except when otherwise directed 
by the courts, and to provide for the publication of 
the matter in pamphlet parts before the final ap- 
pearance of the volume. Then he proposes to have 
a third reporter to report all the other decisions 
which are now published by private individuals, and 
form nine sets of reports, namely, Superior Court 
Reports, known as Jones & Spencer; Common Pleas 
Reports, known as Daly; the State Reporter; New 
York Supplement; Surrogate’s Reports; Abbott’s 
New Cases; City Court Reports; Criminal Reports 
and Civil Procedure Reports, making an average of 
some thirty volumes in all each year, and costing 
some $80 a year. Then he proposes, if we are rightly 
informed, to prohibit the citation in court of any 
but these official reports. He thinks his plan would 
reduce the number of volumes one-half and the ex- 
pense three-quarters. But as Mr. Fiero proposes to 
publish more cases than are now published, we do 
not see exactly how he can reduce the number of 
volumes, even if he can keep it within the present 
compass. Perhaps he will explain this to our readers, 
We see no objection to his proposition to have a 
third reporter and series. But he has cut out two 
pieces of work which we believe he will find it diffi- 
cult to finish. We think he will find it pretty diffi- 
cult to induce the lawyers to consent to the omission 
of their briefs, as many of them seem to think that 
the chief end of reports is to advertise them and 
what they say. Many of them even find fault with the 
omission of points and authorities not considered by 
the court. Again, we do not believe the courts will 
tamely submit to the dictation of the Legislature as 
to what reports they shall orshall not consider. This 
would be an interference with their functions ex- 
tremely impertinent if not unconstitutional. 

We this week print, in addition to the usual num- 
ber of pages of the Law JourRNAL, the report of the 
committee on law reform of the State Bar Associa- 
tion, made at the annual meeting of the association, 
held during the past month, and adopted by the 
unanimous vote of the association. While not able 


to find space for these reports in the body of the 

JOURNAL without excluding other matters, it seems 

to be of such importance to the profession by rea- 

son of the matters discussed as to warrant the pub- 

lication of an additional number of pages in order 

that it may be laid before our readers. 
Voi. 45 — No. 7 


The report 





of the committee on law reform discusses three other 
questions of practical importance to the profession: 
First, and very briefly (the matter having been con- 
sidered at much length heretofore by the association), 
the matter of the necessity for the adoption of the 
Civil Code and Code of Evidence in this State. 
Second. The adoption of a joint resolution passed 
by the Legislature last year increasing the number 
of judges of the Court of Appeals to fifteen, is 
strongly urged and the policy embodied in the 
joint resolution warmly recommended. This is a 
subject which has during the past few years been 
considered in every possible aspect by the members 
of the profession, and the views on that subject of 
the leading lawyers of the State have been thor- 
oughly ventilated. The committee urges action in 
the matter now largely upon the ground that the 
resolution has passed one Legislature, and is ina 
fair way torelieve the difficulties experienced by the 
profession, while all other methods have failed 
of approval. Third. The matter of ‘ Revision of 
legislative action,” so called, under which head is 
considered the propriety and necessity for the em- 
ployment of a proper and competent person or per- 
sons for the purpose of drafting and examining bills 
presented to the Legislature, in order to avoid the 
embarrassments arising from loose and careless leg- 
islation. This subject, too, has been much consid- 
ered of late and the deficiencies in the present 
system pointed out from time to time. Special at- 
tention is given by the committee to the message of 
Governor Hill upon that subject in 1885, which at- 
tracted much attention throughout the State at the 
time it was submitted to the Legislature, and to the 
discussion of the question from time to time by the 
American Bar Association. Whatever may be the 
views of the members of the profession on these 
subjects, the agitation and examination of them is 
calculated to awaken an interest in matters which 
are of importance to both the bench and the bar. 


Those in the front rank generally get the hardest 
blows, and so Sir Charles Russell and Sir Edward 
Clarke, the great leaders of the English bar, are 
subjected to a great deal of censure, for their recent 
cross-examination of Earl Russell and Major Har- 
greave, from the London newspapers and law jour- 
nals. The London Law Times says, under the title 
of ‘‘ Cross Examination as a Forensic Art: ” 


“There is no question that the bar is on its trial be- 
fore the tribunal of public opinion. * * 

“The public and the unsophisticated members of 
the legal profession call this process ‘bullying.’ So it 
is if to bully is to oppress by persistent and unjustifi- 
able questioning. The operation may be refined in 
manner and yet be bullying. But to examine upona 
speculative hypothesis, upon the chance that the vic- 
tim may admit something to his prejudice, is we think 
a most reprehensible practice. It is intimidation, and 
no part of the legitimate art of the English barrister. 
We must confess however that we have had much of a 
class of cuses lately which invites this method of fight- 
ing. The vicious slanderer, the fraudulent promoter 
of companies, the extortionate bill of sale holder, the 
perjurers of the Divorce Court, allinvite it. But let 
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it become universally prevalent, and we bid farewell 
to the glory of the English bar, which would cease to 
be a profession for gentlemen. 

“How is the abuse of cross-examination to be 
checked? Are the judges able to do it? Neither Sir 
Charles Butt nor Mr. Justice Denman made the small- 
est effort. On the contrary, they commended where 
every one condemned. They have been armed with 
power which they rarely use, for the reason that any 
remonstrance against irrelevancy is met by the argu- 
ment that the examination goes to the credit of the 
witness. Under the cloak of this pretense there is 
scarcely any thing in the life of a witness, however ir- 
relevant to the issue to be tried, which may not be 
dragged into the light of day. None of our judges ap- 
pear to be strong enough to stop in mid career the 
leading advocates at nisi prius. 

In a later article, entitled ‘‘The Bar and Public 
Opinion,” the Times observes, ‘All advocates are 
bound to satisfy themselves that there is something in 
the charges they are instructed to make,” and speaks 
of an article in the London Times as asserting that 
to Sir Charles Russell’s ‘ domineering style,” imi- 
tated by some smaller men, is due “ much of the deg- 
radation of forensic practice, and the Bar is care- 
fully warned that if this sort of thing goes on, no- 
body will go to law at all.” The conclusion of the 
article in the 7imes referred to is as follows: 


“The ‘ discretion ’ must be largely left to the bar, but 
public opinion is entitled to insist that it shall bea 
reality, and notsimply aname. There is no ‘ discre- 
tion’ if counsel continue—as some do, though we are 
glad to think that many do not—to subject witnesses 
to the ‘ calculated brutality ’ of ‘ cross-examination to 
credit,’ on the instructions possibly of disreputable so- 
licitors acting for dishonest or malicious litigants. 
High-minded and honorable men abound in both 
branches of the profession, but we cannot forget that 
every year many solicitors are rebuked by the judges 
or struck off the rolls at the instance of the Incorpo- 
rated Law Society. Are the ‘instructions’ of such 
practitioners, or of others only alittle more prudent, 
to justify counsel in resorting to a cruel system of 
cross-examination having no proper bearing upon the 
objects for which the public tribunals exist, which are 
that justice may be done and that the truth may ap- 
pear? Public opinion, we repeat, can put an effectual 
check on these offenses by refusing to applaud and 
patronize the offenders. The bar too would do well to 
be warned in time. Already the most lucrative com- 
mercial business has been driven away. Many con- 
spicuous ‘leaders’ of the hour are employed mainly in 
‘scandal’ cases, libels, divorce suits, breach of promise 
actions and the like. From these also, wherever it 
may be possible, every man and woman of sense and 
self-respect will withdraw, surrendering personal ad- 
vantage or evading public duty, unless some restraint 
can be put upon theabuse of an instrument which, if 
not applied to its legitimate purpose, it is criminal to 
employ.” 

All this is a surprise to us, who have been accus- 
tomed to regard the English barristers, especially 
those in question, as peculiarly suave, mild mannered 
men, and the judges as men who would not tolerate 
any unseemly badgering of witnesses. So far as the 
Russell case is concerned, we must say that the re- 
ports which have come to us do not indicate any 
abuse of cross-examination by Sir Edward Clarke; 
but when the Law Times thus menacingly growls 
there must be good reason for it. 








It is not exactly a ‘‘current ” topic — unless of 
the character of preserved currants — but there is 
some amusement derivable from two reports made 
to our Assembly in 1843, and disinterred by an an- 
tiquarian friend who turns them over to us —a re- 
port ‘‘of the select committee on the arrangement of 
seats in the Assembly Chamber ” and a report of the 
committee on public printing in reference to print- 
ing that report, The latter advised against print- 
ing the former, and said among other things: 


“And first, as a literary production, the committee 
are aware of the vast respousibility that will rest on 
them for the suppression of this gem of literature, this 
effort of genius, of taste and erudition, as being too 
popular in the present age to be lost to the world of 
letters and literature. * * * The committee regret 
that their sense of duty should preclude the universal 
publicity of such feats of unexampled diplomacy and 
skill, and were at a loss in striking the balance of the 
per cents saved to the State, and the loss which would 
result in withholding the important labors of the com- 
mittee from publication. Your committee therefore 
in submitting their report, would respectfully repre- 
sent that should the house be of the opinion that in 
coming to the above conclusion injustice has been 
done to the committee, on the magnitude and impor- 
tance to the State of the result of their profound de- 
liberations, or that the necessity of retrenchment has 
been magnified in the minds of this committee, that 
charity should attribute their conclusion to the error 
of the times, and not to any unkindness or want of ap- 
preciation of their labors and valuable services.” 


But it seems that the former committee were not 
then to be squelched, had their report printed, which 
ran in part as follows: 


“It has been their good fortune to be able to comply 
with the requirement of the mandatory resolution of 
the gentleman of Union Corner of yesterday, viz. : 
that the committee shall make the arrangement ‘ en- 
tirely satisfactory.’ It will be observed that the gen- 
tlemen in the rear, whose organ of locality appeared so 
active yesterday, have been restored to their first 
choice and early associations, and of course satisfied. 
The seats of the three gentlemen who were encroachers 
upon the rights of the back tier, have been removed to 
a more southerly and sunny clime, and their condition 
materially improved. This alteration however has had 
the effect to shove the gentleman on my left a little 
farther into the highway of ambitious life, which to 
one of his aspiring genius certainly cannot be objec- 
tionable. For myself, as I was the last to find a rest- 
ing place after the emigration from Greenbush, and 
having squatted on the only unseated lot in market, I 
most confidently throw myself upon the generosity and 
forbearance of my friends on my right, in the hope that 
I shall be allowed to remain undisturbed at least until 
pay day.” 

It was thus our forefathers amused their legisla- 
tive leisure. The times have changed and we have 
changed with them. Now-a-days the strife is not 
about the selection of seats but about the right to 
keep them. 


President Diven made one recommendation, in his 
recent address to the State Bar Association, which 
we forgot to mention, and which was entirely admir- 
able. It was to have the Session Laws published by 


the State instantly after passage, and so circulated 
as to give quick information to the people and the 
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legal profession. This will be opposed by the news- 
papers, for their present monopoly of the publication 
forms a valuable amount of official pap. We have 
often advocated a reform in this business to the end 
of speedier and cheaper publication. The present 
mode is utterly inefficient, extremely tardy, and 
vastly expensive. A reform in this matter is fully as 
desirable as in the matter of reporting judicial de- 
cisions. 


— > 


NOTES OF CASES. 

N Jones v. President, etc., of the Village of Port- 
land, Supreme Court of Michigan, December 

21, 1891, it was held that a physician may not tes- 
tify to exclamations and statements as to pain and 
suffering made by an injured person on an exami- 
nation made after commencement of a suit for the 
injuries, and for the purpose of giving the same in 
evidence. The court said: ‘‘The plaintiff claims 
that such testimony is admissible, under the follow- 
ing authorities: JZyatt v. Adams, 16 Mich. 180; 
Johnson v. McKee, 27 id. 471; Elliott v. Van Buren, 
33 id. 49; Mayo v. Wright, 63 id. 32. Hyatt v. 
Adams was an action on the case against a physician 
for malpractice in treating the plaintiff's wife, caus- 
ing her death within four days. All there is in the 
opinion upon this subject is found in a single para- 
graph upon page 200, and reads as follows: *The 
court did not err in admitting the exclamations of 
pain and suffering uttered by the deceased, and her 
complaints as to the nature of her suffering during 
and after the operation, though some of them were 
in the absence of the defendant. This is the nat- 
ural and ordinary mode in which physical pain and 
suffering are made known to others, and the only 
mode by which their nature and extent can be as- 
certained. Such exclamations and statements are 
therefore original evidence. But it was, of course, 
open to the defendent to show, or to raise an infer- 
ence if he could, that they were feigned or intended 
to deceive. They were clearly admissible as tend- 
ing to show the malpractice of the defendant, though 
not for the purpose of aggravating the damages.’ 
It will be noticed that the admission of the evidence 
was confined to a single fact to be proved, and that 
was the malpractice of the defendant; and it was 
expressly stated that it was not admissible for the 
purpose of aggravating the damages. That case is 
not analogous tu this. The exclamations of Mrs. 
Jones to her physicians, made four days after the 
accident happened, could in no manner tend to 
prove that she met with a fall upon a sidewalk 
through the negligence of defendant. It would 
not be competent testimony to prove the main fact 
in this way from statements of the party. The only 
bearing it could have legitimately would be to ag- 
gravate the damages, and the case cited is authority 
that it is not admissible for that purpose. Johnson 
v. McKee, 27 Mich. 471, was not a case of negli- 
gence, but of assault and battery. Testimony was 
received showing the statements by plaintiff at va- 





rious times concerning her pains and bodily suffer- 
ing. These were objected to as hearsay statements, 
and as declarations in her own favor. It was held 
by the court that, ‘so far as they were not narra- 
tions of past as well as present suffering, it has been 
well settled that such statements of present feelings 
are facts which furnish the best, and often the only 
evidence of such physical conditions as are not 
open to discovery by the sight or other senses of 
witnesses.’ The question was no further considered. 
Elliott v. Van Buren, 33 Mich. 49, was an action 
for an assault and battery, and the court said: 
‘The declarations of a sick person, made from time 
to time, concerning present sufferings and sensations 
(not being relations of past occurrences), are the 
usual means of evidence where third persons testify 
on the subject.’ Mayo v. Wright was an action 
brought against a physician for malpractice in set- 
ting a broken leg, in which the same principle was 
asserted and applied. None of these cases were ac- 
tions for negligence, but the causes of action were 
the direct act and misfeasance of the defendant, and 
the testimony was admissible as bearing upon the 
wrongful act alleged. In each of them, also, the 
exclamations were at a time when motives to make 
testimony favorable to the party in a suit such party 
had brought or contemplated to bring were absent. 
In this case it must be borne in mind that the wit- 
nesses were employed with a view of a suit to be 
brought, so far as was connected with two at least 
of the examinations made by them, and after the suit 
was brought, as to the other testimony relating to 
her exclamations or statements of her pain and suf- 
fering made to them. In Railroad Oo. v. Huntley, 
38 Mich. 544; 8. C., 31 Am. Rep. 321, this court 
had occasion to pass upon the competency of testi- 
mony of physicians employed as ‘a mere auxiliary 
to a lawsuit.’ Chief Justice Campbell, in giving 
the opinion of the court, said: ‘It has been held 
several times by this court that statements of pain 
and of its locality were exceptions to the rule ex- 
cluding hearsay evidence. These statements are ad- 
mitted only upon the ground that they are the nat- 
ural and ordinary accompaniments and expressions 
of suffering. It would be impossible in most cases 
to know of the existence or extent or character of 
pain without them. They are received therefore as 
acts rather than declarations and admitted from ne- 
cessity. The rule which admits declarations of 
present suffering has never been extended so as to 
include declarations either of past sufferings or of 
the causes in the past of such suffering, so as to 
make such statements proof of the facts. Declara- 
tions concerning the past are narratives, and not 
facts. Exclamations of suffering may be, and if 
honest, are parts of the occurrence itself. It is diffi- 
cult to lay down any very clear line of admission or 
exclusion where the exclamation refers to the feel- 
ings of the moment. But we think it would not be 


safe to receive such testimony in any case where it 
is not the natural and ordinary expression of pain, 
called out without purpose, or in the course of med- 
The unstudied expressions of daily 


ical treatment. 
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life, or the statements on which a medical adviser is 
expected to act, and which, if feigned, he should 
have skill enough to subject to some test of truth, 
stand on a footing which removes them in general 
from suspicion, But we cannot think it safe to re- 
ceive such staements which are made for the very 
purpose of getting up testimony, and not under or- 
dinary circumstances. The physicians here were 
not called in to aid or give medical treatment. 
The case had been relinquished long before, as _ re- 
quiring no further attendance. They were sent 
for merely to enable the plaintiff below to prove her 
case. The whole course of the plaintiff was taken 
to no other end. She had in her mind just what 
expressions her cause required. They were there- 
fore made under a strong temptation to feign suf- 
fering, if dishonest, and a hardly less strong ten- 
dency, if honest, to imagine or exaggerate it. The 


purpose of the examination removed the ordinary | 


safeguards which furnish the only reason for receiv- 
ing declarations which bear in a party’s own favor. 
The general rule in regard to other classes of hear- 
say evidence and statements admitted upon the 
same principle is that they must have been made 
ante litem motam, which is interpreted to mean not 
merely before suit brought, but before the contro- 
versy exists upon the facts, Stockton v. Williams 
Walk. Ch. 120; 1 Doug. (Mich.) 546, citing the 
Berkeley Peerage Case, 4 Camp. 401; Richards v, 
Bassett, 10 Barn. & C. 657; Doe d. Tilman v. Tarver, 
Ryan & M. 141; Monkton v. Attorney-General, 2 
Russ. & M. 160; Whitelock v. Baker, 13 Ves. 514. 
The language of Lord Eldon in Whitelock v. Baker has 
met with general acquiesence. He says: ‘All are 
admitted upon the principle that they are the nat- 
ural effusions of a party who must know the truth, 
and who speaks upon an occasion when his mind 
stands in an even position, without any temptation 
to exceed or fall short of the truth.’ Page 514. It 
is not necessary to consider whether there may not 
be properly received in some cases the natural and 
usual expressions of pain, made under circumstances 
free from suspicion, even post litem motam. The 
case must at least be a very plain one which will 
permit this. The present controversy presents no 
such difficulty. The physicians were called in, not 
to give medical aid, but to make up medical testi- 
mony; and the declarations were made to them 
while engaged in that work. It would be difficult 
to find a case more plainly within the mischief of 
the excluding rule.’ While we adhere to the rule 
permitting such testimony in proper cases, we do 
not feel inclined to extend it beyond the necessities 
of the case, nor to cases clearly within the excep- 
tion noted in the Huntley Case.” See note, 33 Am. 
Rep. 828. Railroad Co, v. Newell, 104 Ind. 264; 
S. C., 54 Am. Rep. 312, is to the contrary, and on 
the other hand Railroad Co. v. Johns, 36 Kans. 769; 
S. C., 59 Am. Rep. 609, seems to approve the 
Huntley Case with a ‘ possibly.” 

In Simmons v. United States, United States Su- 
preme Court, December 21, 1891, a trial for embez- 





zlement, after evidence had been given for the pros- 
ecution, an affidavit was produced alleging that a 
juror, on his voir dire, falsely swore that he had no 
acquaintance with the accused. Thereafter a letter 
eommenting upon this affidavit was published in a 
newspaper, and was read by members of the jury. 
Held, that the court was warranted in dismissing 
the jury, and that a new trial was not barred on the 
ground of former jeopardy. The court said: “The 
general rule of law upon the power of the court to 
discharge the jury in a criminal case before verdict, 
was laid down by this court more than sixty years 
ago, in a case presentIng the question whether a 
man charged with a capital crime was entitled to be 
discharged because the jury, being unable to agree, 
had been discharged, without his consent, from 
giving any verdict upon the indictment. The court, 
speaking by Mr. Justice Story, said: ‘We are of 
opinion that the facts constitute no legal bar toa 
future trial. The prisoner has not been convicted 
or acquitted, and may again be put upon his de- 
fense. We think that, in all cases of this nature, 
the law has invested courts of justice with the au- 
thority to discharge a jury from giving any verdict 
whenever, in their opinion, taking all the circum- 
stances into consideration, there is a manifest neces- 
sity for the act or the ends of public justice would 
otherwise be defeated. They are to exercise a 
sound discretion on the subject; and it is impossi- 
ble to define all the circumstances which would ren- 
der it proper to interfere. To be sure, the power 
ought to be used with the greatest caution, under 
urgent circumstances, and for very plain and ob- 
vious causes; and in capital cases especially courts 
should be extremely careful how they interfere with 
any of the chances of life in favor of the prisoner. 
But afterall they have the right to order the dis- 
charge; and the security which the public have for 
the faithfnl, sound and conscientious exercise of this 
discretion rests, in this as. in other cases, upon the 
responsibility of the judges, under their oaths of 
office.’ United States v. Perez, 9 Wheat. 579. A 
recent decision of the Court of Queen’s Bench, made 
upon a full review of the English authorities, and 
aftirmed in the Exchequer Chamber, is to the same 
effect. Winsor v. Queen, L. R., 1 Q. B. 289, 390; 
6 Best & 8S. 143, and 7 id. 490. There can be no 
condition of things in which the necessity for the 
exercise of this power is more manifest, in order to 
prevent the defeat of the ends of public justice, 
than when it is made to appear to the court that 
either by reason of facts existing when the jurors 
were sworn, but not then disclosed or known to the 
court, or by reason of outside influences brought to 
bear on the jury pending the trial, the jurors or any 
of them are subject to such bias or prejudice as not 
to stand impartial between the government and the 
accused, As was well said by Mr. Justice Curtis in 
a case very like that now before us: ‘It is an entire 
mistake to confound this discretionary authority of 
the court to protect one part of the tribunal from 
corruption or prejudice with the right of challenge 
allowed to a party; and it is at least equally a mis- 
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take to suppose that in a court of justice, either 
party can have a vested right to a corrupt or preju- 
diced juror, who is not fit to sit in judgment in the 
case. United States v. Morris, 1 Curt. 23, 87. * * * 
It needs no argument to prove that the judge, upon 
receiving such information, was fully justified in 
concluding that such a publication, under the pecu- 
liar circumstances attending it, made it impossible 
for that jury, in considering the case, to act with 
the independence and freedom on the part of each 
juror requisite to a fair trial of the issue between 
the parties. The judge having come to that conclu- 
sion, it was clearly within his authority to order the 
jury to be discharged, and to put the defendant on 
trial by another jury; and the defendant was not 
thereby twice put in jeopardy, within the meaning 
of the fifth amendment to the Constitution of the 
United States.” By Gray, J. 


—————_~—_—_—__—. 


EDITOR'S LETTER FROM CHICAGO. 

\ Y first visit to Chicago since ‘‘the fire ” was last 
week, and was induced by an invitation from 

the Illinois State Bar Association to attend their fif- 
teenth annual meeting. Every thing in Chicago 
dates from ‘‘the fire” (asin the minds of people 
half a century ago it dated from ‘‘the great wind”’), 
when they ‘‘ wiped out and began again” the sum 
of municipal existence. A good deal could be writ- 
ten of a city which has gained a million inhabitants 
in twenty years and has buildings twenty stories 
high, but my commission is simply to speak of the 
lawyers. It is evident that ‘‘ westward the course 
of empire takes its way,” but it is some consolation 
that it has been founded by the wise men of the 
east. The east regards her stalwart offspring, not 
with the mean jealousy and fear with which Great 
Britain looks on this country, but with the glowing 
pride and hearty respect with which the father of 
five feet eight inches height looks up to his six-foot 
son. Most of the lawyers whom I fell in with here 
are from the east, many from our own State, and 
graduates of the Albany Law School are in number 
like the autumn leaves that strew the brooks in 
Vallambrosa, only they are not quiet and dead like 
the leaves, nor so easily shaken off the tree of life. 
The exercises of the association filled two days 
and were well attended— much more numerously 
than the meetings of the New York State Bar As- 
sociation. This was the first meeting ever held at 
Chicago, the meetings always having hitherto been 
held at Springfield. It will be observed that the 
association was formed in the same ycar with that 
of our State. The addresses and papers to which I 
listened were all marked by a high degree of learn- 
ing, force and practicalness, and were on live topics 
and infused with a lively desire and design of im- 
provement. From some of them I learned that the 
administration of legal affairs in this great State is 
not regarded by the lawyers with entire composure 
and satisfaction; on the contrary there was a great 
deal of trenchant and fearless criticism. For exam- 








ple, from the address of the president, Mr. James 
M. Riggs, it is evident that it takes about as long 
to dispose of a cause here as at home. Four years 
and a half Mr. Riggs considered to be the life of a 
well-nurtured lawsuit, and he did not spare the 
bench in his denunciation of this delay. He was 
especially severe on the perambulatory character of 
the Supreme Court, which sits in three different 
towns by turns, and is apparently unable to get leg- 
islative relief from this unprofitable if not injurious 
necessity. In a report, Mr. Rosenthal, the accom- 
plished librarian of the Law Institute, recommended 
the abolition of admission to the bar upon the di- 
ploma of certain law schools, etc.—seven in num- 
ber—without examination at the har—a gross abuse 
which was suppressed im our State twenty years 
ago. Ex-Governor Hamilton made a terrific attack 
on the State board of equalization, revealing a state 
of affairs as corrupt and iniquitous as any under the 
Tweed regimé in New York, by which Cook 
county— which means Chicago—is saddled with 
about eighty-six millions in excess of its just pro- 
portion of valuation. Mr. George W. Kretzinger 
was very forcible and perfectly right in his denun- 
ciation of party affiliation as a requisite qualification 
for office. One novelty of this meeting was the 
‘‘symposium” idea. There were two of these dis- 
cussions, one of which I heard, on ‘‘ Transfer of 
Land Titles,” in which the Torrens (Australian) 
system was the chief text for debate, and in which 
Messrs. Orendorf, Bigelow and Callahan were op- 
posed to, and Mr. Hurd was in favor of its adop- 
tion. It seemed to me that the ‘‘ tyrannical” ma- 
jority for once had the better reason. It was a 
matter of general regret that Judge Bradwell, the 
veteran favorite and useful friend of the Illinois bar, 
was prevented by sickness from being present and 
fulfilling the duty of historian assigned to him. It 
was a pleasant thing to see Judge Trumbull, active 
and vigorous at the age of eighty, reading a sug- 
gestive and instructive paper, and the association 
honored itself by choosing him president for the 
coming year. Much of the success of the meet- 
ing was due to the energy and intelligence of the 
secretary and treasurer, Judge W. L. Gross, of 
Springfield, who is an ex-president of the associa- 
tion. His duties as treasurer are not so onerous as 
those of the treasurer of the State Bar Association 
of New York, for the Illinois association has no sur- 
plus to speak of and has never sought to have any, 
and indeed it is difficult to imagine the use of such 
a surplus, 

The closing exercises were in the form of a ban- 
quet on the evening of January 29. This was held 
at the Grand Pacific Hotel, and three hundred and 
fifty, including many women, filled the great dining- 
room and themselves, The admission of women is 
an excellent departure from our selfish, crabbed, 
old-bachelor New York plan. I never heard more 


wit, humor and drollery: from after-dinner speakers 
in my life; never saw a wittier toast-master than 
Mr. Jas. S. Norton; and most of the stories were 
new, even to me—andI am apt to believe that I 
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have heard every story that ever was told. The last 
toast ‘‘The Fair,” was designedly ambiguous, and 
the first response, by Mr. Benjamin Butterworth, 
was exclusively in reference to the coming exposi- 
tion, and then came Mr. William G. Ewing, who 
talked exclusively about the women, and in a strain 
of slow and solemn drollery quite worthy of Mark 
Twain. A novelty was a toast to ‘‘ Moses,” re- 
sponded to by the learned and eloquent Rabbi 
Hirsch, who bravely declared himself one of the new 
school of Hebrew scholars who deny the personality 
of the great law-giver. If the Rabbi will come down 
to Albany, after the completion of our threatened 
King fountain, we will convince him of his error by 
showing him the statue of Moses in the act of smit- 
ing the rock, and thus affording to our city a possi- 
ble solution of the much-vexed problem of our local 
water-supply. But Moses would have found no ne- 
cessity at this banquet for illustrating his miraculous 
power and his bad temper, for water was not 
greatly in demand. The presence of the women 
however was at once a safeguard against excess and 
a convenience in respect of the unwonted intrica- 
cies of the house front-door, The feast itself was 
excellent; in fact Chicago can ‘‘ give us points” in 
this as well as in respect to most other things, but 
for geographical reasons she cannot give us ‘ blue 
points,” 

For several days the courtesy and hospitality of 
this wonderful city have been showered upon me. 
The further one goes west the heartier and more 
spontaneous these traits become, quite putting to 
shame our shy, cold, pedigree-inquiring eastern 
manners. Pretty much every thing has been of- 
fered to me out here. I should not be in the least 
surprised by the offer of a gratuitous flat on the 
eighteenth story of one of those new sky-scrapers; 
and if I should go on to Salt Lake City, doubtless 
I should experience that peculiar form of hospital- 
ity which Bayard Taylor (if I recollect right) re- 
cords as prevailing among a tribe of Himalayan 
mountaineers. I hope my hearers did not think 
that by quoting ‘‘the pen is mightier than the 
sword,” in my paper, I intended a pun and a drive 
at Chicago. 

IrnviNG BROWNE. 

Curicaao, February 2, 1892. 





LEGAL JOURNALISM. 


(By Invina Browne. Read before the Illinois State Bar 
Association, at Chicago, January 28, 1892.) 

HE great French memoir writer of the time of Louis 
XLV, censures the grand monarch for seeking to 
depress the aristocracy by appointing to place so many 
“men of the pen and robe.”* By this phrase he did not 
mean editors and lawyers, for the former were un- 
known, and the latter had none of that substantial 
monopoly of the great offices which they have enjoyed 
in more recent times. But since the advent of the 
nineteenth century the great fourth estate of the press 
bas arisen, and the men of the pen, having found in 
the printing-press a fulcrum for that lever, have pried 
the world on to unwonted movements, and as the only 
considerable rivals of the modern men of the robe, are 





trying with a large measure of success to pry them out 
of office. It must be admitted that the men of the 
robe have hung back with all their constitutional 
inertia against the pen movement, but their efforts 
have been as vain as the struggles of a man to stopa 
runaway horse by pushing with both feet against 
the dashboard. 

There is no ground for denial of the power of the 
press, overwhelming, and as some think, excessive, 
but there is no necessity for admitting that it is alone 
inthe hands of “men entirely great’’ that the * pen 
is mightier than the sword”’’ and the gown. ‘The 
power of the press is mainly due to two causes: its 
impersonality and its pervasiveness or simultaneous- 
ness. A man may confide his opinions to the ear of 
one hearer or several, or he may stand at the street 
corner and loudly announce the same opinions to by- 
standers or passers, and he gains but little attention or 
credence, and in the latter case is depreciated as a 
*‘crank,” and is fortunate if heis not “runin” bya 
policeman. But let him set upa printing-press, and 
issue a newspaper containing the very same views, and 
he finds a respectful and attentive audience and a con- 
siderable measure of agreement, no matter how crude 
or absurd his opinions. In the former case his per- 
sonality and the lack of a great audience stood in his 
way; in the latter the impersonality and the perva- 
siveness of the newspaper win him a victory. The 
fact is not changed, no matter how uninfluential or 
even disreputable the man. Thus the greatest news- 
paper ever built up in America was created by a man 
who was repeatedly publicly whipped on the streets 
for intolerable libels on private character. We know 
not, or if we know we do not care, how insignificant 
or lacking in personal worth, the writers on a newspa- 
per, its columns charge on and carry us away. My 
neighbor, Hustler, editor of the Albany Hvening Rat- 
tler, a highly respectable but rather dull man, occa- 
sionally walks down street with me in the morning, 
and usually improves the occasion by rehearsing to 
me something which has the air and sound of an ap- 
proaching editorial on tariff or silver or elections, 
about which I know nothing and care less, and his 
utterances go in at one ear and out atthe other. But 
in the evening when I peruse the Ruttler, and read the 
same views in bis types, I find myself involuntarily 
taking stock in Hustler, and saying to myself: ‘Smart 
fellow, that Hustler; didn’t think it was in him.” 
The newspapers would gain nothing by having their 
writers sign their articles, and they are generally wise 
enough to recognize it. Asto their pervasiveness, it 
is as if the cultured Bostonian, Prof. Sullivan, when 
he addresses one of his knock-down arguments to an 
opposer, should be able, by means of an electrical at- 
tachment, to convey the force of that appeal to a thou- 
sand or ten thousand or a huudred thousand other 
individuals on the same day. He would compel fear 
and respect if not assent and adherence. In this way 
the newspapers are enabled not merely to give voice 
to, but absolutely to make, modify and control public 
opinion. 

It may well be that the newspaper men have received 
valuable aid from the lawyers in recent times. Mr. 
Lecky takes this view, for in his ‘“‘ History of European 
Morals”’ he says: 

“An important intellectual revolution is at present 
taking placein England. The ascendency in literary 
and philosophical questions which belonged to the 
writers of books is manifestly passing in a very great 
degree to weekly and even daily papers, which have 
long been supreme in politics, and have begun within 
the last ten years systematically to treat ethical and 
philosophical questions. From their immense circu- 


lation, their incontestable ability and the power they 
possess of continually veiterating their distinctive doc- 
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trines, from the impatience too of long and elaborate 
writings, which newspapers generate in the public, it 
has come to pass that these periodicals exercise prob- 
ably a greater influence than any other productions of 
the day, in forming the way of thinking of ordinary 
educated English men. The many consequences, good 
and evil, of thischange it will be the duty of future 
literary historians to trace, but there is one which is, 
I think, much felt in the sphere of ethics. An impor- 
tant effect of these journals has been to evoke a large 
amount of literary talent in the lawyer class. Men 
whose professional duties would render it impossible 
for them to write long books, are quite capable of 
treating philosophical subjects in the form of short es- 
says, and have in fact become conspicuous in these 
periodicals. There has seldom, I think, before been a 
time when lawyers occupied such an important liter- 
ary position as at present, or when legal ways of think- 
ing had so great an influence over English philosophy, 
and this fact has been eminently favorable to the 
progress of utilitarianism.” 

The journals and newspapers fondly and sedulously 
eater to the taste, caprice and opinions of the public. 
There are journals for every religion and every sect, 
and for those who have noreligion; for every political 
party and for those who do not believe in government 
and would destroy it; for every conceivable reform 
and *tism;’’ for every school of medicine and every 
form of quackery; for the army and navy (although 
it is a little difficult to see how the latter can get their 
papers regularly); for every age and sex, the most 
widely circulated journal in the world being the 
Youths’ Companion ; for every class, even the insane, 
deaf and dumb and the criminal class; for the lovers 
vf almost every special form of sport, such as racing, 
boxing, prize-fighting, yachting, bicycling; for almost 
every trade and occupation, from the unpleasantly es- 
sential but highly respectable commercial drummers 
and insurance people down to such public enemies as 
plumbers, dressmakers and stockbrokers; for the pro- 
motion of elegant culture in letters, music, painting, 
sculpture and architecture, and for the diffusion of sci- 
ence. Even the animal creation is cared for by the 
press generally, as by Our Dumb Animals, and the 
horse in particular in Black Beauty. 

Newspaper editors are of all kinds and conditions of 
men. There are newspapers edited avowedly by men, 
others avowedly by women, and others by persons 
whose sex is not divulged and which it is sometimes 
hard to guess. There are newspapers edited evidently 
by gentlemen and scholars; others by brutes and ruf- 
fians; many by honest men and some by rascals; some 
by liberals and some by bigots; many by party-hacks 
and some by independents; many by sane men and 
some by ‘‘cranks” and lunatics; some with a decent 
regard to individual privacy, others with an inhuman 
disregard of it; some in achaste and dignified man- 
ner, others with a disgusting exhibition of vulgarity 
and slang and an unwholesome sensationalism. There 
are Many newspapers whose opinions could be bought 
for a very few dollars, there are others whose opinions 
it would require a great deal of money to buy, and 
there are many more whose opinions could not be 
bought for any amount of money. In fact the great 
fourth profession is very muck in personnel like the 
other three; as there are hypocrites in religion, impost- 
ors in medicine and shysters and pettifoggers in law, 
so there are unworthy men among editors, but they are 
probably as largely in the minority as the unworthy in 
the other professions. 

At an early day in this country a young lawyer, one 
Joseph Story, furnished out of his fancy, which then 
ran to rhyme, a motto for the Salem Register news- 
Paper: 





‘*Here shall the Press the People’s right maintain, 
Unawed by influence and unbribed by gain; 
Here Patriot Truth her glorious precepts draw, 
Pledged to Religion, Liberty and Law.” 


This lofty and solemn pledge has never been kept by 
the newspapers as to the law, at least so far as con- 
cerns the declaration and reporting of it, and not al- 
ways as to the obeying of it. Even down to this day 
the omniscience of the press has failed to embrace the 
law. Moliere says that * people of quality kuow every 
thing without ever having learned any thing.’ So the ® 
newspaper people have assumed to know the law as 
well as every thing else, but they have proved treach- 
erous guides over its dark and slippery paths. How- 
ever full and intelligent may be their reports of the 
weightier matters of prize-fights, baseball games and 
hangings, they have not yet acquired the art, at least 
in this country, of intelligently reporting any law case 
or trial except the simplest. They do much betterin 
England and seem there to attach more importance to 
such news. The English newspapers, even out of Lon- 
don, give remarkably full and correct accounts of the 
proceedings of the courts. Butin thiscountry the news- 
paper continues to bring women to majority at eigh- 
teen, to break wills because the testator did not leave 
at least a dollar to each of his next of kin, and to 
marry people against their consent. Asa distinguished 
lawyer observed in a brief in this State: 

“Tn the good time coming it will doubtless be one of 
the most attractive features of that era that not only 
will the newspapers be permitted to dispose of all ques- 
tions of private right in their present admirable and 
summary way of settling such questions—which is by 
intuition and without hearing either party or examin- 
ing any witness—but that the general rules of law 
will always emanate from them instead of the Legisla- 
ture or the courts.” 

Now when the lawyers looked about them and be- 
held all this mighty stir and influence of journalism. 
they naturally craved some of the advantages of it for 
themselves. They thought it would be well that their 
profession should not longer remain the only one un- 
represented by the press, and that it would promote 
their interests to have periodicals of their own, a me- 
dium through which they could ventilate their com- 
plaints without being at the trouble of ‘‘ going down 
to the tavern to swear at the court,’’ to give them 
news of fresh books and the latest decisions, and es- 
pecially to put and keep the ordinary newspapers 
straight on the law. (Whatever else they have accomp- 
lished the legal newspapers have not effected the last.) 
Legal journals came late into the field however, for 
the oldest law journal in England is only forty-nine 
years old, and the oldest in America is but forty-eight, 
while the next is a little past majority—twenty-two. 
One died of old age in Scotland the other day at 
thirty-four. I have made no effort to procure statis- 
tics of the legal journals, for such journals arise and 
pass away almost inaday, und some might be born 
and die during the court. Mr. Jones, in his Index to 
Legal Periodical Literature, published in 1888, refers 
to one hundred and fifty-eight different law journals 
and reviews, including reports of State bar associa- 
tions, but certainly one hundred and twelve of them 
are not nowin existence, although a few have been 
added. Suffice it to say that they exist in almost 
every civilized country, many of the States of the 
Union, India and Australia have them, even New 
Zealand once had one, but it is curious that none has 
ever flourished for any great lengthof time or now ex- 
ists in New England. Among weeklies, three of the 
very best in the world are publisned in London; there 
are two active and clever ones in Chicago, one edited 
by a womau; one in Cincinnati, oue in Washington, 
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one in Richmond, one widely circulated and of ma- 
ture age in St. Louis, one in New Jersey, and there 
is a daily in the city of New York. Several of the 
leading law schools issue monthly periodicals, that 
of Harvard being of a remarkable degree of ability 
and interest. In addition to the legal journals proper, 
there are several reviews of high merit, either quar- 
terly, bi-monthly or monthly, one of which, published 
in St. Louis, combines to a considerable extent the 
characteristics of the law journal with those of the re- 
view, and is marked by distinguished talent and inter- 
est. New Jersey furnishes the only and an admirable 
magazine of criminal law. The oldest of the American 
law reviews ceased only a few months ago at the age 
of nearly forty years. Canada has several respectable 
weekly or monthly periodicals. London and Edin- 
burgh furnish each a learned quarterly. Dublin has a 
bright weekly. France, Germany aud Italy produce 
monthlies of the broadest and most profound scope of 
learning. In addition there are in this country several 
weeklies and monthlies furnishing more or less exten- 
sive reports of cases, but bestowing little or no atten- 
tion on the peculiar attributes of legal journalism in the 
strict sense of the phrase. Several periodicals are de- 
voted to special branches of the law, such as banking, 
insurance and railway and corporation law. Finally, 
that the bar are not completely engrossed in the prac- 
tical is strongly evidenced by the success of a pictur- 
esque Boston monthly, just entering on its third year, 
and boldly professing to be “ useless and entertaining,” 
the latter of which it decidedly is and the former of 
which it decidedly is not. 

Perhaps it will be profitable now to inquire, first, 
what és legal journalism, and second, what are the es- 
sentials of the ideal legal journalisin. 

It is easier to say what legal journalism is not than 
what itis. In the first place the legal journal is not a 
mere review, published four or six times a year. The 
journal, as its name indicates, tells of the transactions 
of the day, at least once a week, and does not wait un- 
til they are posted into the quarterly or bi-monthly 
ledger of the review. ‘There are some admirable re- 
views in the legal world, but they do not constitute 
what is understood by journalism. In the second 
place, the legal journal is nota mere digest nor a par- 
tial or complete reporter of adjudications. As we 
should hardly call that a medical journal which fills its 
pages with descriptions of the symptoms, treatment 
and results of actual cases of croup, measles and 
whooping-cough, so we do not call that legal journal- 
ism which gives reports in part orin full of the thou- 
sands of similar and tedious cases of negligence, the 
statutes of limitations, of frauds and of usury, of re- 
plevin, trespass, Jandlord and tenant, seduction and 
assault and battery. If we desire to buy a lumber 
yard we do not need to tear open every pack of 
shingles or clapboards nor pull down every pile of 
planks or joists in order to see if there may not bea 
difference of length or thickness or smoothness or 
roughness or an occasional knot hole. If a man wishes 
to look at all the lumberof the legal yards, there are 
excellent printed reporters which will furnish all in 
any one State or all in every State, to his heart’s dis- 
content. But this is not journalism. The proper 
scope of legal journalism probably does not extend be- 
yond reporting or referring to or commenting on say 
one thousand of the twenty-five thousand cases an- 
nually decided in the United States. The legal jour- 
nal may and should report in some form every case of 
general, important, exceptional and novel interest, 
just as the medical journal should report concerning 
epidemics and strange and peculiarly fatal diseases, 
but should stop at that. 

Nor does legal journalism consist wholly or chiefly 
in reports of leading cases with learned notes, nor in 





long and exhaustive articles on the mere history and 
comparative weight of adjudication on special and fa- 
miliar topics. This may constitute an occasional and 
useful form of professional recording, but the journal 
cannot expect to rival the text-book. Such articles 
are seldom read at the time of publication, however 
beneficial they may prove for possible reference in the 
future, and the great purpose of journalism is to fur- 
nish something essential to be read at once, and not 
simply something for possible subsequent reference. 

The legal journal should not be conducted on the 
narrow lines of personality, favoritism and puffery 
which disfigure the rural newspapers that describe the 
minister’s last donation-party, acknowledge cord- 
wood, hunks of wedding-cake and big squashes, and 
tell who is in town and what he has to say for himself. 
Personality should appear in the legal journal only 
when it hasa relation to the legal profession, never 
when its relation is sitnply that of the individual to 
the editor. Gross laudation should be left to legal 
dinners and legal obituary speeches, when wine and 
the natural leniency toward tbe failings of the de- 
parted obscure the moral sense, but it is not every 
judge who is a “ jurist,’’ not every lawyer who is a 
“leading advocate,” not every bookwriter who is 
‘unrivalled,’ “accurate ”’ or ** profound.” 

The first essential in legal journalism is the same as 
in preaching—according to the ‘‘ Country Parson ’— 
that it should be interesting. Otherwise it will not be 
read, and if not read it will soon cease to exist. And 
to make legal journalism interesting, it is not entirely 
indispensable that it should be dull and somniferous. 
There are plenty of wide-awake legal topics in this 
stirring era, which may be made interesting, and by 
advocating or combating which the writer may induce 
and promote reform and resist deterioration or re- 
lapse. There are many burning questions of legal 
policy now before the public, on which it is our jour- 
nalists’ proper function to have and to promulgate 
opinions. Among these are the questions of codifica- 
tion of the common unwritten law; the abolition or 
modification of the systems of grand and petit juries; 
the justice and expediency of capital punishment; the 
right rule as to insanity absolving from responsibility ; 
the punishment of criminals and reformation of the 
criminal classes; the best mode of vesting the power 
of pardon; the oppressive detention of witnesses in 
criminal cases; the formation of marriages and the 
proper causes for divorce; the practicability of a uni- 
form system of marriage and divorce in the United 
States; the proper scope of *‘ parental’’ legislation; 
the propriety of allowing railroad companies to grant 
free passes to judges and of allowing judges to accept 
them: Sunday observance; the statutory regulation 
of the relations of master and servant; the rights of 
married women; the law of conspiracy, with special 
reference to the relations of capital and labor; the at- 
tainment of a cheaper, speedier and more certain ad- 
ministration of justice, both civil and criminal; lot- 
teries; lynch law; the relations (becoming somewhat 
strained) between Federal and State jurisdiction; the 
abuses growing out of expert and detective testimony ; 
the best method of legal education; the proper qualifi- 
cations for admission tothe bar; the comparative mer. 
its of the elective and the appointing system of the 
selection of judges; the propriety of contingent fees; 
the most efficient method of reducing the evils of in- 
temperance; the advisability of a separate class of ad- 
vocates; the expediency of granting larger license for 
libel to the press; the abuse of cross-examination. 

The legal journalist should write in a concise style. 
Our busy profession will not stop to read long and 
elaborate articles, at least in weekly periodicals. It is 
better to offer frequent small doses than one nauseous 
long one. Reiteration too is advisable and essential, 
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provided it stops short of the point of becoming 
“damnable.” The art of knowing when to stop is an 
important one, of which few lawyers are masters in 
their arguments or speeches. It is bad to practice 
massage on the same spot until it is sore, or to talk a 
man to sleep. When one goes visiting he ought always 
to return home just when his host is eagerly urging 
him to stay longer, and not wait until he is reconciled 
to have him go, or until, as Gerrit Smith once did in 
the case of a tedious visitor, pray the blessing of God 
‘‘on our guest who is this day to take his departure.” 
Let it be thus with our editorials—let us stop just 
when our readers call for more. 

With due deference to those who do not understand 
a joke, [ do not for my own part object to a little hu- 
mor now and then in a law journal. If acase ona trial 
is really funny, it does not seem undignified to report 
it orrefer to it ina sympathetic vein. As no really 
great advocate ever lived who was destitute of humor, 
so it seems to me that the ideal journalist may law- 
fully possess and cultivate this trait. Herein it seems 
that the majority of the bar are of this opinion, for 
while every legal journalist has at some time been 
blamed for some of his serious views, I have yet to 
hear of one who has ever been found fault with for his 
relaxation in the humorous. So it isin the courts—the 
bar and the spectators never applaud any utterance of 
his honor unless it is one supposed to be jocose, and 
the feeblest essay of this sort, especially in England, is 
sure to “bring down the house.”” A serious legal 
principle may sometimes be better taught, and a seri- 
ous matter of legal right or policy be better advocated 
by an ounce of humorous good sense than by a pound 
of unexceptionable dullness. 

Even an occasional departure from the strict lines 
of legal comment may sometimes be indulged, especi- 
ally in the lawyer’s vacation, and in the direction of 
matters of general interest in respect to which all cul- 
tivated lawyers are apt to inquire. 

Some legal journalists seem to entertain a prejudice 
against what they call‘ high literary art,’’ as not 
“practical.”’ “ High literary art’’ never hurt an ad- 
vocate, a judge nor a legal journalist. Ou the contrary 
it is a distinct form of power. An aspiration toward 
it is not unworthy intrinsically, and at least it shows 
the effort of the writer to give his readers the best of 
which heis capable. The blade is none the worse for 
being highly polished, and the axe is none the worse 
for having a handle free from knots and slivers. If 
the journalist is capable of giving pleasure while he 
imparts instruction, he is not to be sneered at because 
of the attempt. If heis not so capable, he would bet- 
ter let it alone and stick to the rudely “ practical.’’ 
For my own part I deem it quite as essential, as a to- 
ken of respect to my readers, to couch what I have to 
say in as good a style as is possible to me, as to weara 
clean shirt (as well as have *‘clean hands’’) when [ go 
into court. 

It is quite essential that the legal journalist should 
be, or rather should have been, a practical and expe- 
rienced lawyer. Otherwise he knows nothing of the 
needs of the profession, and is destitute of the power 
of selection, which is one of the editor’s most indis- 
pensable attributes. To be able to distinguish and 
eliminate that which is elementary or trite or chimeri- 
cal or illogical is a positive talent without which no one 
can usefully sit in the editorial chair. At the same 
time, it would seem that the legal journalist would 
better not be in active practice, for thus he will natu- 
rally be more unbiased and disinterested, and be more 
apt to be accredited with that impartiality, the re- 
puted possession of which is entirely indispensable to 
his usefulness and success. Theideéal legal journalist 


is one who, having practiced and kuowing the law, is 
free from professional influences and excitements; oc- 


cupying the post of criticand umpire; looking on the 
strifes of the forum with keen interest, but with a 
feeling of half-amusement at the zeal and cock-sure- 
ness of the combatants, none of whom can see when 
he is wrong nor why he is beaten; not even subject, 
like the judge, to the appeals of rhetoric, passion or 
personal magnetism; with not a cent of pecuniary in- 
terest; sitting in his sanctum in quiet and composure, 
studying without confusion or haste, viewing the sub- 
ject in the cold light of reason ;—by virtue of all these 
conditions, other things being equal, he is the most 
impartial of legal observers, and his opinion ought to 
be the most respectable. Bear in mind, I am speaking 
of the ideal, which probably has never been attained, 
but toward which every journalist of the law should 
strive if he would deserve respect and demonstrate a 
reason for his being. This impartiality is especially es- 
sential in one point of great importance to the lawyers, 
and that is the matter of book reviews. Busy lawyers 
have no time to serutinize the books pressed upon 
them by eager and rival publishers, and it is an ex- 
tremely useful office to give an intelligent, discrimi- 
nating and impartial opinion of anew book. A diffi- 
cult one, too, for no book is ever so good as to be fault- 
less, and any is rarely so bad as not to have some pe- 
culiar merit. A very celebrated and unrivalled legal 
author, to be sure, puts into one of his extraordinary 
prefaces the assertion that there is no such thing as an 
honest review of a law-book advertised for pay in the 
columns of the reviewing journal—an unjust expres- 
sion, and very ungenerous and ungracious in one who 
has received so much laudation and free advertising 
from reviewers with whom he has not always adver- 
tised. And one who can so efficiently advertise himself 
ought not to feel in any need of the favorable notice of 
reviewers. 

There are certain other qualities essential to the 
ideal legal journalist, which, like impartiality, are not 
common to, and indeed would be ruinous to the editor 
of a party organ. I do not refer to such minor mat- 
ters as patience and courtesy, but of the weightier 
matters of tolerauce and independence, fearlessness 
and candor. 

The law-editor should strive to be a teacher, an apos- 
tle and aprophet. He should have his own opinions, 
and should not derive them from a canvass of a few fa- 
vorite judges or practitioners, nor from shrewd guesses 
at what will best please his readers. It is best for him 
to take counsel mainly of himself. His studies are 
much more apt to lead him right than any influence 
derived from the opinions of others less disinterested 
in matters of technical law, and on subjects of legal 
policy and morals, if he expects to exercise any influ- 
ence, he must be the voice and not the echo. Fre- 
quently he will find himself the voice of one crying in 
the wilderness, but the world admires honest earneast- 
ness, enthusiasm, even fanaticism, so-called, and 
sooner or later it makes its way. The law-editor must 
not mind the feeling of lonesomeness. 


“ He’s a slave that dares not be 
In the right with two or three.” 


Aye, or all alone. The man who tries to please 
everybody, whether he is on the bench or in the office 
of a legal editor, or who endeavors to go through life 
without making an enemy, is a poor object for con- 
templation. The surgeon who does not hurt you does 
not healyou. The law-editor who never offends any- 
body nor loses a subscriber is not faithful to the duties 
which he pretends to have assumed. He should re- 
member the words of the best of books and the wisest 
of men, ‘* Woe unto you when all men shall speak well 
of you, for so did their fathers to the false prophets.” 
He must be fearless, afraid neither of the bench nor 

1 of the bar, nor of himself nor of hisown shadow. A 
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law journal is no post for a timid man. 
himself to the most fearless body of men, who at the 
same time havea wholesome respect for the opinions 
of others, he may very safely emulate their courage. 
The judges cannot commit him for his comments on 
themselves. The bar cannot hurt him except by ceas- 
ing to listentohim. And that is not very apt to occur, 
for they generally are curious to see what he will say 
next. The courage to denounce oppression by the 
bench, on the one hand, and to defend it against popu- 
lar and undeserved clamor on the other; the courage 
to vindicate the bar against the silly but vociferous as- 
saults of the newspapers, and the less-outspoken but 
deep-seated prejudices of the masses here, and to re- 
buke them for short-comings and wrong-doing and 
dereliction or excess of duty there, is a trait which 
lawyers everywhere will respect when they recognize 
that its exercise proceeds not from malice, envy or ri- 
valry, but from a conscientious desire to promote jus- 
tice and uphold the honor and enhance the usefulness 
of the legal profession. Nothing is more admirable in 
legal journalism than the boldness with which the 
London law journals comment on the conduct of the 
judges. Inthe country where one would least expect 
to tind it, it is not uncommon to read such rebukes of 
the bench and such caustic criticism as very few Amer- 
ican journals of the same class would have the courage 
to utter. Andwithin a few days the same journals 
have administered cutting rebukes to the great leaders 
of the London 
tion. “Faithful are the wounds of a friend,’ and 
sweet the healing of his commending words, and the 
wisest friend is not always the most indulgent. 

Our ideal law journalist must be candid. 
be willing to hear reason, and keep his mind receptive 


to conviction, even if the result is to convict him of | 


wrong or mistake. Not a grudging candor, like that 
of the man who said nobody was more open to convic- 
tion than himself, but he would “ like to see the man 
who could convince him”; but the frank, manly eager 


candor of a gentleman and a just man, anxious to | 
prove his worthiness to occupy the post of umpire and | 
He should not be a mere | 
advocate, chosen and expected to make the best show- | 


critic which he has assumed. 


ing of which oue side is susceptible, but a judge self- 
bound to know no side but the right one, and if he 
commits an error to hasten to grant a new trial on his 
own motion. He should not be afraid to change his 
mind. The man who never changed his mind is the 
man who has never learned any thing, and who goes 
to his grave no wiser than he was in his cradle. Jour- 
nalism in law should take warning of the Bourbons, 
who never learned any thing and never forgot any 
thing. A change of mind in legal opinion is no more 
to be deprecated than a “ change of heart” in a repent- 
ant sinner. LIimagine that the donkey and the pigare 
the true type of the man who thinks it a virtue never 
to change his mind. The legal journalist need not be 
afraid nor ashamed to reverse his opinions when the 
common-law judges set him the example every day. 
The ideal law-journalist should bea progressive man. 
Ours is a conservative profession, and speaking within 
bounds, properly so, for it is of the intrinsic nature of 
law that it should be fixed and stable. But it should 
first be demonstrated that it is right. There is noth- 
ing admirable in the durability of bad or absurd laws, 
nor inthe conservation of wrong or folly. The theo- 
retical value of the common law is its adaptability to 
changed conditions, but the dominant trait of com- 
mon lawyers is the averseness tochange. In theopin- 
ion of such, acrying evil is better borne than subjected 
to the risk of experimental change, if they can “ ery 
back ’’ to Coke for it. This is what Professor Bigelow 
aptly calls ‘‘medizvalism in law.’’ Such argue, for 
example, that it is best to continue to enslave our wives 








bar for their abuse of cross-examina- 


He must | 





| 
Addressing | and confiscate their goods, because the fathers did so, 


and because a change would be apt to cause unpleas- 
antness between our wives and ourselves. Such con- 
tend that it is impolitic to write down the fundamental 
principles of the common law, because our fathers did 
not write them, and because to write them down would 
render them inelastic—an example for once of a radi- 
cal sort of conservatism which adheres to the ancient 
because it is easily subject to alteration. Is ours the 
only walk of human life in which there is to be no pro- 
gress ?—a mere treadmill round which does not ad- 
vance the toiler a whit and but serves as punishment? 
We do not so judge medicine nor religion nor science 
nor the mechanical arts. Weare continually bragging 
of the “ progress of the nineteenth century,’’ but al- 
though that century has been marked by some very 
radical and useful alterations in the laws, yet in the 
four hundredth year from the discovery of this new 
world by that progressive genius, Columbus, they are 
still disfigured by some of the same barbarisms, crudi- 
ties, absurdities and inconsistencies which character- 
ized them in the year 1492 in England. It is outside 
my text and beyond my purpose to speak of them any 
further, but it may be allowed me to say that if there 
is such a thing as the “‘car”’’ of legal progress, it will 
never ‘‘roll on” much if we preposterously hitch our 
horses to the rear of it, although their heads may point 
to the front. The legal journalist should be neithera 
backing or baulky nora runaway horse. He should 
neither retrograde nor stand still, nor rashly or hastily 
advance, but should move steadily and gravely and 


| safely toward the ever-receding goal of legal perfec- 
| . 
| tlon. 


Trusting that it has thus been shown that the legal 
journalist has a proper and useful office, and may ex- 
ert a beneficial influence upon his brethren, the law- 
making bodies and the public, it only remains to indi- 
cate that this oflice, although less brilliant, less hon- 
ored and less liberally remunerated than the office of 
judge or of advocate, is not destitute of peculiar com- 
pensations grateful to the man who has a taste for legal 
literature. He has two things for which he ought to 
feel devoutly thankful: first, that he is not a political 
editor, condemned to skip and caper at the crack of 
the party whip, and advocate measures or means from 
which at times his conscience or his reason must re- 
volt; second, that he has the unique privilege of ad- 
dressing the most learned, the most critical, and the 
most sensible class of newspaper readers, with whom 
nonsense or cant or demagoguism will not find ac- 
ceptance, and whose watchfulness and exactions keep 
him always on his mettle, and bound to do his best. 
Not that his lot is free from petty annoyances and per- 
plexities. The manly character of his readers shields 
him generally from anonymous attacks. In an edito- 
rial experience of twenty years, I have received but 
one anonymous letter of blame. With open and hon- 
est dissent there is no fault to befound. In fact it is 
rather cheeriug, for it assures one that he has been read. 
And so the self-appointed umpire will not complain, if 
like the arbiter of the ball-field, he occasionally receives 
the whacks of both sides upon his intervening sconce. 
rle may also take an innocent pride in finding his 
words and opinions occasionally reverberated from 
distant continents and the isles of the sea, sometimes, 
to be sure, without “credit,” but often improved by 
the echo. But most precious of all, he will cherish 
those private assurances, which he may receive from 
distant strangers, of agreement, respect and gratitude, 
sometimes not unmingled with a regard approaching 
affection, which he files away tenderly bound with red- 
tape. 

Sam Slick said “ there’s a good deal of human natur’ 
in mankind ingineral.’”? So there is among lawyers. 
They are subject to the same weaknesses and passions 
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as common men. They drop into the “sanctum” 
when in town, expecting some note and comment in 
the next number, like that which Ll once saw ina New 
York country paper: ‘ Will. Jones called on us on 
Tuesday. Will. looks good. Call again, Will.”” Orhe 
has a little article of three or four columns, showing 
up the monstrous perversion of law and justice in the 
decision in his lastcase. Or he would be willing to 
give the editor the privilege of publishing an article, 
which the editor does not desire, advocating views in 
which the editor does not believe, on condition that 
the editor shall make him a present of a thousand 
slips to send to a few of his many lawyer-friends who 
do believe in them. Or he isalegal author, who has 
a book under way, some advance-sheets of which he 
would liketo have the editor publish, calling atten- 
tion editorially to the matter, and would like also to 
be paid for it, but at all events would greatly value the 
free advertisement. Or he has alittle bill concerning 
legal matters pending in the Legislature, concerning 
which he is sure the journal's opinion would be influ- 
ential. Then there is the lawyer who tries to save the 
expense of acard, and work in a free advertisement 
under the guise of a letter or article on some elemen- 
tary or unimportant topic, with his name, place of resi- 
dence, street and street number suffixed. Lawyers are 
not inferior to the world’s people, even in ‘*cheek.”’ 
The editor must not be surprised at receiving, after 
decision, a case of two hundred and fifty pages, both 
sets of points, and the opinion, with the request that 
he prepare a head-note and publish the whole. Ora 
sly hint before decision about the propriety of draw- 
ing attention to the pendency of the same case, or an 
offer of his brief therein shaped into an innocent arti- 
cle forthe journal on atopic of great interest. Ora 
request tolook up and report to him a certain item 
published some years ago inthe journal, if he is not 
mistaken. Or a request to give him a reference to the 
last or any authorities on a certain question. Ona re- 
quest that he “let up”’ or *‘ tone down” on some par- 
ticular topic, or “skip” it. Ora petition for a list of 
the ‘ best hundred ” law books. 

Fault-finding by some is always contemporaneously 
attended by applause on the part of others. Thus, a 
lawyer, now a judge of the Supreme Court of New 
York, once begged an editor to shut off a contributor, 
now a chief justice, of sundry learned articles, for 
extra copies of which frequent contemporaneous ap- 
plications were made, accompanied by requests for the 
writer’s address. A southern reader of a journal of 
my acquaintance was once very indignant at the sug- 
gestion that if “ Beast Butler’’ had borne sway in New 
Orleans the massacre of the Italian prisoners would 
not have occurred; and on the other hand, a northern 
reader wrote to the same editor that he was “ sick”’ 
of his praise of a celebrated law-book written by a sol- 
dier in the late Confederate army. One must touch 
gingerly upon these geographical issues, lest some 
hearer should slam his pew-door and march out of the 
meeting, as the fiery parishioner used to do when the 
clergyman in ante-bellum days said a word against 
slavery, or as the brewer or distiller or inn-keeper does 
now sometimes when intemperance is denounced 
among thesins of mankind. Itis really as unreason- 
able and childish in the reader to become angry at the 
editor, and “stop bis paper ’’ because of an occasional 
differenee of opinion, as it would be to “get mad” at 
the judges and stop his reports because the judges 
sometimes disagree with him. But it is due to the legal 
profession to say, that as they are accustomed to give 
hard knocks, so they are not afraid to take them, and 
are generally free from the peevishness which the av- 
erage man exhibits when he disagrees with his relig- 
ious teacher or political editor. 

Now, perhaps some critic may arise and ask, “ Well, 





after‘all your fine words, what has legal journalism 
accomplished in the tield which you assign to it?” 
Observing the candor which I have inculcated, I must 
answer, not very much in the way of crops, although 
much is hoped from the seed sown. [t must be admit- 
ted that what has been said is prophetic rather than 
historic—a prospectus rather than a table of contents- 
But no one thought of asking the infant Massinger if 
he wrote the plays of Shakespeare, or of the infant 
Grant if be fought the battles of Napoleon. The sun 
of legal reform was well above the horizon before the 
legal journalist was out of bed. The two greatest law- 
reforms, those of procedure and in respect to the rights 
of married women, were effected twenty years before 
the birth of our first legal journal proper, and the next 
greatest—that which enabled parties to testify in their 
own behalf—had been to a considerable extent adopted, 
both of them in spite rather than by reason of the con- 
temporaneous, so-called legal journalism. But there 
remain many clouds in the legal heavens which should 
be dissipated by the beams of intelligence which 
shine from the legal press. 

So let those of us who have devoted ourselves to this 
work, abate not ‘a jot of heart or hope.’* Animated 
by a manly love of our brethren at the bar, inspired by 
a desire to promote the influence and usefulness of a 
noble and indispensable profession, writing from cool 
heads, warm hearts and level consciences, let us try to 
demonstrate that legal journalism has a beneficent 
office, and strive to make the world the better for our 
having lived in it. 


CONSTITUTIONAL LAW —TRIAL— JURY — 
INJUNCTION — DAMAGES. 


NEW YORK COURT OF APPEALS, DEC. 15, 1891 


Lyncu v. METROPOLITAN EL. Ry. Co. 

In an action to restrain the future maintenance of an ele- 
vated railroad and to recover damages for its mainte- 
nance in the past, the defendant is not entitled to a jury 
trial of the claim for damages under the provision of the 
New York Constitution that ‘*trial by jury in all casesin 
which it has heretofore been used shall remain inviolate,"’ 
since the cause of action is an equitable one, and a court 
of equity may award money damages which are inciden- 
tal to the relief by injunction. 

13 N, Y. Supp. 956, affirmed. 


— from Superior Court of New York city, 
General Term. 


Samuel Blythe Rogers, for appellants. 
Charles Gibson Bennett, for respondent. 


GRAY, J. This action was brought to restrain the 
maintenance and operation of the defendants’ roads in 
front of the plaintiff's premises, and the prayer for 
such a judgment included also a demand for the 
amount of loss and damage which might be ascer- 
tained to have been already sustained by the plaintiff. 
The complaint sets out the title and ownership of the 
plaintiff, and his rights in and to the street in front of 
his premises, the construction of the elevated railroad 
and the operation of trains over it, and the annoying 
results therefrom, the illegal and unauthorized nature 
of the trespass upon the plaintiff's premises and ease- 
ments and the failure of the defendants to acquire or 
to make compensation therefor, the injuries sus- 
tained, and that they will be constant and continuous, 
and finally that, to prevent a multiplicity of suits, to 
protect against irreparable damages and to afford com- 
plete relief, the plaintiff is compelled to seek the 
equitable interference of the court. When the action 
came on for trial the defendants’ counsel moved for a 
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trial of the plaintiff's claim for past damages by jury, 
and the exception to the denial of that motion raises 
the main question presented upon this appeal. 

The clause of the Constitution upon which the de- 
mand for a jury trial was based reads: ‘The trial by 
jury, in all casesin which it bas heretofore been used, 
shall remain inviolate forever.’’ The argument for the 
appellants is, in substance, that there were two inde- 
pendent causes of action stated in the complaint, of 
which one was for past damages, which prior to the 
Constitution of 1846 was cognizable solely in a court of 
law, and that under the Code it comes within the 
equity jurisdiction of the court only by reason of the 
permission to join in one complaint legal and equi- 
table causes of action. By section 970 of the Code of 
Civil Procedure, which was a new enactment, it is 
provided that ‘“‘where a party is entitled by the Con- 
stitution, or by express provision of law, to a trial by a 
jury of one or more issues of fact, * * * he may 
apply upon notice to the court for an order directing 
all the questions arising upon that issue to be distinctly 
and plainly stated for trial accordingly,’’ whereupon 
the court must so order, etc. If the defendants be- 
lieved that they had a constitutional right toa jury 
trial of some issue of fact in this action, it would have 
been the natural and orderly way for them to make 
an application to the court under this section. The 
complaint appears to be but one consecutive narrative 
of the grounds upon which the equitable interference 
of the court is alleged to be necessary. The pretense 
that there is a separate cause of action rests only upon 
the demand of the complainant that, if he is entitled 
to the equitable relief of an injunction, the court shall 
ad judge to him such an amount for the loss sustained’by 
the defendants’ acts as shall be ascertained. Undoubt- 
edly the claim for past damages sustainel by plaintiff 
in his property rights from the defendants’ acts could 
have been made the subject of an action at law, but 
that was not the cause of action which the plaintiff 
elected to assert in his complaint and to bring to trial. 
What he attempted by instituting his action was to re- 
strain the continuance of acts, which were constantly 
injuring, and would to all appearances constantly in 
the future continue to injure, him in ways and in a 
manner which he described in his complaint. That 
was a form of relief demandable and cognizable only 
on the equity side of the court. Hence as upon the 
face of the complaint the plaintiff alleged a canse of 
action for equitable relief, if the defendants conceived 
that they were entitled to a trial by jury of any issue 
of fact involved in the statements of the complaint, 
they might have moved the court under section 970, 
and then the question could have been opportunely 
and properly met. Appellants cite upon this point 
the decision in Colman vy. Dixon, 50 N. Y. 572, but that 
was made in 1872, and section 970 was a new provision 
and was enacted in 1877. 

But whatever the effect of the omission to take this 
course of procedure, we need not determine it now, 
inasmuch as the conclusion we have reached holds the 
right to a separate trial by jury, as to the amount of 
past damages, in such an action, not to be within the 
purview of the constitutional guaranty. The action 
was oue purely for a court of equity, for the main re- 
lief sought was an injunction against the defendants, 
restraining them from maintaining and operating their 
elevated railroad. To the assertion of this ground for 
the equitable interference of the court the facts in the 
complaint were marshalled, and to the necessity for 
granting that species of relief every allegation of the 
complaint was framed and calculated to lead. There 
was but one cause of action stated in this complaint, 
and that was the claim for relief against the continued 
trespass upon the complainant’s properties. The de- 





mand for past damages, included in the prayer for 





judgment, does not have.the effect to set up an inde- 
pendent cause of action. It is nothing more thana 
demand that the court, having adjudged the plaintiff 
entitled to the equitable relief prayed for, and having 
acquired entire jurisdiction of the action, will assess 
the damages which appear to have been sustained 
down to thetrial. It has always been a well-settled 
and familiar rule that when a court of equity gains 
jurisdiction of a cause before it for one purpose it may 
retain it generally. Todo complete justice between 
the parties, a court of equity will further retain the 
cause for the pu :pose of ascertaining and awarding the 
apparent damages, as something which is incidental to 
the main relief sought. While this is done on the 
ground that the remedy for the damage done is 
deemed to be incidental to the relief of injunction, 
the principle is in perfect harmony with the theory of 
the jurisdiction of acourt of equity. Its power is in- 
voked, and it interferes to restrain a trespass which 
is continuous in its nature, in order to prevent a mul- 
tiplicity of suits, and taking jurisdiction of the case 
for such a purpose, it may retain it to the end and close 
up all matters for legal dispute between the parties by 
assessing the loss sustained from the acts which it has 
restrained. The power and practice of courts of equity 
were, as it was forcibly remarked by Judge Earl in the 
case of Madison Avenue Baptist Church, 73 N. Y. 82, 
95, ‘‘ when they have once obtained jurisdiction of a 
case, toadminister all the relief which the nature of 
the case and the facts demand, and to bring such re- 
lief down to the close of the litigation between the 
parties.’ The fact that a money judgment is ordered 
against the defendant for the plaintiff's loss affords no 
peculiar grounds for attacking equity’s jurisdiction. 
That is frequently the case in actions of an unques- 
tioned equitable nature. Quite recently Judge Finch, 
in Van Rensselaer v. Van Rensselaer, 113 N. Y. 207, 
observed, with respect to an objection to the jurisdic- 
tion of a court of equity, that the final relief would be 
a personal judgment, that it would not in that manner 
lose its jurisdiction of an action of an equitable char- 
acter. The jurisdiction “once acquired,’’ he said, ‘ it 
retains to the end, even though it may turn out that 
adequate relief is reached by a merely personal judg- 
ment. Thatis not an uncommon occurrence.” In- 
stances are frequent in which a court of equity decrees 
the payment of money as an incident of the grant of 
equitable relief, and that feature does not suffice to 
qualify the jurisdiction. But I think we should con- 
sider the question to have been settled, upon the au- 
thority of several decisions of thiscourt. In the case 
of Williams v. Railroad Co., 16 N. Y.97, the opinion 
was delivered by Judge Samuel Selden. That wasa 
suit in equity, brought to restrain the defendant from 
using the street with their railway, and to recover 
damages for past use. The conclusion arrived at, as 
expressed in the opinion, was that “ it follows that the 
defendants in constructing their road * * * were 
guilty of an unwarrantable intrusion and trespass 
upon plaintiff's property, and that he is entitled to re- 
lief. Although he had a remedy at Jaw for the tres- 
pass, yet as the trespass was of a continuous nature he 
had aright to come intoacourt of equity and to in- 
voke its restraining power, to prevent a multiplicity 
of suits, and can of course recover his damages as in- 
cidental to this equitable relief. There may be doubt 
as to his right to recover in this suit the damages upon 
the lots which have been sold, because as to those lots 
there was no occasion to ask any equitable relief, and 
to permit the damages to be assessed in this suit in ef- 
fect deprives the defendants of the right to have them 
assessed bya jury. But as this question has not been 
raised, it is unnecessary to consider it.’’ There are 
two things to be noted in that opinion. In the first 
place the damages already sustained were deemed 
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within the powerof acourt of equity to award as an 
incident of its jurisdiction over the action. This idea 
is in fact emphasized by the suggestion as to the lots 
which had been sold, because it is clear that the court 
regarded its right toaward the damages as a matter 
connected with or dependent upon the ground for 
granting any equitable relief; that is to say, asto the 
property to be protected by the decree of the court 
against the defendants’ acts, the damages caused to it 
could be assessed by the court; but as to that portion 
withdrawn by the sale it might be doubtful, because 
not the subject of orentitled to the equitable relief. 
It is very obvious that the court had in mind the ques- 
tionas to the right of trial by jury. In the second 
place it may be noted that the opinion speaks of the 
assessing of the damages. This definition of an assess- 
ment of the damages seems to me to put the action of 
thecourt in line with just what courts of equity have 
always done in cases over which they have gained jur- 
isdiction; that is to say, they proceed to inquire di- 
rectly or by reference or otherwise as to the damages 
sustained, and assess them accordingly. When later 
the same case entitled as Henderson, et al., aftera new 
trial came up again (78 N. Y. 425), the opinion of the 
court was delivered by Judge Danforth, who again up- 
held the plaintiff's right to invoke the equitable power 
of the court, and held that he could ‘tof course re- 
cover his damages as incidental to this equitable 
relief,’ and he stated itto be “an elementary princi- 
ple” that ‘when acourt assumes jurisdiction in order 
to prevent a multiplicity of suits it will proceed to 
give full relief both for the tortious act and the result- 
ing damages.’’ The opinion was carefully written and 
based upon the authority of many cases. Recently 
again in the case of Shepard v. Railroad Co., 117 N. Y. 
442, it was said of these actions that they were neces- 
sarily ** on the equity side of the court, as the main re- 
lief sought was the injunction against the defend- 
ants,” and that in them the complainants could 
‘recover the damages they have sustained as inciden- 
tal to the granting of the equitable relief.’’ This view 
as stated in that opinion was expressly based upon the 
Williams and Henderson Cases, and upon the supposed 
equitable principles governing such actions. The 
Shepard Cause somewhat conspicuously illustrates the 
powers a court of equity may arrogate to itself with 
the object of completely determining and quieting the 
questions before it when it has once acquired jurisdic- 
tion of the action. It follows in that respect a rule 
long established by authority. It is true that in these 
cases the right todemand a jury trial as to past dam- 
ages was not precisely orin terms stated as the propo- 
sition advanced, but that, as it seems to me, would be 
a very narrow evasion of the effect of the opinions de- 
livered. ‘They did consider the nature of such actions, 
and deliberately declared the power of the court in 
equity, as an incident of the main relief of injunction, 
to assess the damages sustained. In Carpenter v. Os- 
born, 102 N. Y. 552, the court, in an action to set aside 
certain conveyances as fraudulent, granted the equi- 
table relief prayed for, and in addition decreed the 
judgment a lien upon the land for some unpaid inscall- 
ments of interest, to the payment of which the de- 
fendant had obligated himself in a certain agreement. 
Chief Justice Ruger delivered the opinion of this court 
in affirmance of the judgment, and said: ‘“ This prin- 
ciple has been applied in many cases in awarding 
judgment for pecuniary damages, even where the 
purty had an adequate remedy at law, if the damages 
were connected with a transaction over which the 
courts bad jurisdiction for any purpose, although for 
the purpose of collecting damages merely they would 
not have had jurisdiction.”’ In support of the princi- 
ple declared by him, the learned judge cited Pom. Eq. 
Jur., § 181, and various cases. 








I think some confusion of thought concerning the 
constitutional guaranty of atrial by jury may arise in 
a misapprehension as to its proper application. That 
provision relates to the trial of issues of fact in civil 
and criminal proceedings in the courts, as it was held 
by the chancellor in the case of Beekman v. Railroad, 
3 Paige, 45. Where the trial of a civil proceeding pre- 
sents for determination a question of fact the right of 
trial by jury is proper, and can beinvoked. But an 
action brought to restrain the commission of tres- 
passes, which are continuous in their nature, is neces- 
sarily in equity, and the court interferes to prevent 
multiplicity of suits,‘and grants equitable relief by way 
of an injunction. The question presented for deter- 
mination in such an action is one of law, whether upon 
the! facts to be established upon the trial the plaintiff 
is entitled to such relief. Upon the proofs, showing 
the nature of the trespasses and the consequent injury 
to the complainant’s property, the court decides the 
question of plaintiff's right to an injunction. It does 
not seem to me that it can be said that any issue of 
fact as to damage remains. ‘That was necessarily de- 
cided in the action, and all that remains is to fix the 
amount, and [ do not think the constitutional provis- 
iou was aimed at such a proceeding. As defined by 
the chancellor in the case above referred to, it seems 
difficult to rationally give it an application to what is 
simply an assessment of the damages. I may extract, 
and may appositely quote here, a remark of Judge An- 
drews in his opinion in Cogswell v. Railroad Co., 105 
N. Y. 319: ‘* We think,” he says, “it is a reasonable 
rule, and one in consonance with the authorities, that 
where a plaintiff brings an action for both legal and 
equitable relief, in respect to the same cause of action, 
the case presented is not one of right triable by jury 
under the Constitution.’”” The case was one wherein 
the plaintiff's complaint demanded judgment for dam- 
ages and an abatement of a nuisance, and also for an 
injunction against its continuance. The learned 
judge’s opinion is upon the question of whether such 
an action was one for a nuisance, under section 968 of 
the Code, which must be tried by jury, unless waived 
or referred, and he held that it differed from Hudson 
v. Caryl, 44 N. Y. 553, which was a common-law ac- 
tion, in that equitable relief by way of injunction was 
asked, and not simply the relief obtainable by writ of 
nuisance, for damages and an abatement. His remark 
upon the right to a jury trial in equitable actions is not 
out of place howeverhere. To carry this discussion 
backward, and to atime anterior to decisions of this 
court, we find warrant in the opinions then held by 
our own and the English Chancery Courts for holding 
that atrial by jury was not usualin cases where equity 
had acquired jurisdiction, and that the court would 
administer all the relief which the facts warranted, 
including the assessment and awarding of compensa- 
tion for injury sustained. In Watson v. Hunter, 5 
Johns. Ch. 169, the bill was filed to enjoin the cutting 
of timber and to restrain the removal of that which 
had already been cut. Chancellor Kent confined the 
relief of injunction to the timber standing, and re- 
fused it as to the removal of thecut timber, on the 
ground that it would be an application to an “ inci- 
dental remedy.” He said that * the practice of grant- 
ing injunctions in cases of waste is to prevent or stay 
the future commission of waste, and the remedy for 
waste already committed is merely incidental to the 
jurisdiction in the other case, assumed to prevent mul- 
tiplicity of suits, and to save the party the necessity of 
resorting to trover at law.” The chancellor's exposi- 
tion of the principle upon which equity acts in cases of 
waste obviously is as applicable to cases of trespass. If 
the action at law in trover was deemed unnecessary 
for the personal property already converted in that 
case, it seems unnecessary in such an action as this, in 
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order to recover the loss sustained from the trespass. 
The chancellor in the Watson Case relied upon the 
practice followed by the English chancellors. Lord 
Hardwicke, in Garth v. Cotion, 1 Ves. Sr. 528, had veld 
that the decree for the waste already committed was 
an incident to the injunction to stay waste. Before 
that, in Jesus College v. Bloom, 3 Atk. 262, where the 
bill was filed for an account and satisfaction for waste 
in cutting trees, and no injunction was prayed for, 
Lord Hardwicke said that the bill was improper, and 
that an action of trover was the remedy. He estab- 
lished the rule however that where the bill was for an 
injunction to prevent waste, and for waste already 
committed, the court to prevent a double suit would 
award an injunction to prevent future waste, and de- 
cree an account and satisfaction for what was past. 
He held that to prevent multiplicity of suits the court 
will, on bills for injunction, make a complete decree, 
and give theinjured party a satisfaction for what had 
been done, and not oblige him to bring another action 
at law. In the subsequent case of Smith v. Coole, 3 
Atk. 381, the same lord chancellor declared the same 
doctrine, as did also Lord Thurlow in Lee yv. Alston, 1 
Ves. Jr. 78. [I quote a remark of Lord Nottingham in 
Parker vy. Dee, 2 Ch. Cas. 201, that when a court of 
chancery has once gained possession of the cause, if it 
can determine the whole matter, it will not be the 
handmaid of other courts ‘‘nor beget a suit to be 
ended elsewhere.” 

In our former Court of Errors, Chancellor (then 
Judge) Kent, held in Armstrong v. Gilchrist, 2. Johns. 
Cas, 424, 431 (decided in 1800), that “the Court of 
Chancery having acquired cognizance of a suit, for the 
purpose of discovery or injunc'tion, will in most cases 
of account, whenever it is in full possession of the 
merits, and has sufficient materials before it, retain 
the suit in order to do complete justice between the 
parties and to prevent useless litigation and expense.” 
That case was upon a bill for specific relief, and to re- 
strain ap action at law brought to recover the value of 
certain bank stock, and it set up certain equitable con- 
siderations as against the justice of a recovery in the 
otheraction. The chancellor below decided against 
the whole relief sought by the bill, and decreed in fa- 
vor of the defendants that the complainants should 
pay them the value of the stock, and ordered a refer- 
ence to state the account. This procedure the Court 
of Errors upheld as being right, and the duty of the 
chancellor to follow. Ido not consider the cases cited 
by the appellants to be at all controlling upon the ques- 
tion. In Murray v. Hay, 1 Barb. Ch. 59, the bill was 
filed by two persons, who were owners of different 
dwelling-houses in severalty, haviag no joint interest 
in either of them, to restrain a nuisance which was a 
common but not a joint injury to both complainants. 
The objection to the prayer for an account and com- 
pensation for their respective damages was upon the 
ground of multifariousness, and so considered. An- 
other case of Hudson v. Caryl, 44 N. Y. 553, was an ac- 
tion to recover damages for the overflowing of plain- 
tiff's lands, and to compel the removal of the dam, and 
the decision turned upon the ancient right to a jury 
trial in such an action of nuisance, which the Code 
had not affected. It was not an action in equity to re- 
strain a nuisance, which according to Judge Andrews’ 
opinion in the Cogswell Case, supra, would not be an 
action fora nuisance directed by the Code to be tried 
by jury. But the judge who delivered the opinion of 
the majority of the Commission of Appeals in Hudson 
v. Curyl spoke obiter in his remarks upon the general 
right of trial by jury, as his opinion indicates, for he 
says (page 555): ‘‘ But whatever may be said or de- 
cided in regard to the trial of other actions, in which 
two causes of action—one exclusively of legal and an- 
other exclusively of equitable cognizance, arising out 











of the same transaction—are united, this action should, 
foran independent reason, have been tried by jury, 
and that is that the action, when brought for the 
double object of removing the nuisance and recovering 
the damages occasioned by it, was always tried by 
jury,’ and he proceeds to refer to Blackstone and to 
the old Revised Statutes. As therefore ‘‘a case is pre- 
sented in which a triai by jury has been heretofore 
used,”’ the commissioners concluded it was error to 
refuse it. 

It does not seem to me necessary to pursue further 
the consideration of authorities. The respondent's 
counsel has cited others in this and the lower courts. 
In a note to Armstrong v. Gilchrist, supra, will be 
found reference to other early cases in this State and 
in the United States Supreme Court in support of the 
“settled rule that when the Court of Chancery has 
gained jurisdiction of a cause for one purpose, it may 
retain it generally for relief.”’. Underlying the system 
upon which courts of equity have practiced their pow- 
ers, as L understand it, is the principle that when they 
have gained jurisdiction of a cause by reason of the in- 
firmity of the courts of law to entertain it, or to give 
full relief, they will retain their control of the cause 
generally and settle up the whole matter between the 
parties. I have discussed the question here at consid- 
erable length, in order that a rule long settled by care- 
ful judicial utterances, and in itself reasonable and 
commendable as promoting the public convenience in 
the disposition of litigated causes, might not at this 
day be shaken by doubts. ‘The conclusion which I 
think we must reach is that, in this complaint, the 
cause of action is single and constitutes a claim for 
equitable relief, and there is not mixed up with ita 
cause of action for legal relief. The facts alleged asa 
basis for an appeal to the court to exert its equitable 
power may well have constituted a claim for legal re- 
lief, and might have been set up in an action at law, 
but that consideration cannot affect nor change the 
equitable nature of the action itself. It was not error 
therefore to deny the motion fora trial by jury as to 
past damages, and the court could competently pro- 
ceed with the trial of thecause in equity. The only 
other point presented to us upon this appeal is that it 
was error to award damages for portions of the prop- 
erty which were in the possession of tenants. As to 
this question the case is controlled by the decision of 
the Kernochan Case, 29 N. BE. Rep. 65 (at this term). 

The judgment should be affirmed with costs. 


All concur except EARL and PEeckHamM, JJ., who 
dissent. 
———_>____——— 


NAVIGABLE WATERS— POWERS OF CITY— 
DOCK-LINE—RIPARIAN RIGHTS. 


MICHIGAN SUPREME COURT, DEC. 21, 1891. 


Crry or GRAND RAPIDs v. Powers. 


A city may not by ordinance, under authority of the Legisla- 
ture, fix an arbitrary dock-line in a navigable river, in 
the bed of which the riparian owners have absolute prop- 
erty, subject only to the public right of navigation, with- 
out notice to such owners. 

The fixing of such line, so as to pass across the natural bank 
of the rivers at certain points is unconstitutional, as tak- 
ing private property for public use without compensa- 
tion. 

At a point in such river occupied by rapids, and thereby en- 
tirely unfitted for navigation proper, and where the cen- 
ter of the stream only is useful for floating logs. a 
dock-line may not be fixed so as to prevent the riparian 
owner building out into the intervening waters, by reason 
of the fact that this is a point in a navigable river. 

Such building may not be enjoined, in the absence of evidence 
that it will be a nuisance or injure any public or private 
interest. 
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PPEAL from Superior Court of Grand Rapids, in 
, Chancery; Edwin A. Burlingame, Judge. 

Suit by the city of Grand Rapids to enjoin the build- 
ing of a wall in the Grand river by William T. Powers. 
From a decree granting an injunction defendant ap- 
peals. Reversed. 


Blair, Kingsley & Kleinhans (E. F. Uhl, of counsel), 
for appellant. 


William Wisner Taylor, for appellee. 


Morse, J. Grand river is one of the largest and 
most important inland streams of the State. It is a 
navigable river. It has been a water highway, upon 
which for many years logs and lumber have been 
floated from the pineries to the lake at Grand Haven, 
or to mills at various points upon the river bank. = It 
has never been navigable for boats, except canoes and 
bateaux, above Lyons, and no steamboats have been 
above the rapids at Grand Rapids for many years. 
Small steamboats have run between the mouth and 
the city of Grand Rapids, and with theaid of govern- 
ment appropriations, the river, below the rapids at 
that city, may be made to be a water-way of great 
commercial utility: but above the rapids it has nearly 
served its usefulness as a navigable stream, except for 
small pleasure boats. The running of logs, lumber 
and timber upon it is no longer of consequence, on ac- 
count of the exhaustion of the forest supply of easy 
access to it and its tributaries. But it will ever be an 
important public stream, and its navigability for pleas- 
ure is as sacred in the eye of the law as its navigability 
for any other purpose. Its watersempty into Lake 
Michigan, and from thence flow into the St. Lawrence 
and to the sea; and under the ordinance of 1797, as 
well as the laws of our State, it must be regarded in 
the main as a public river and a common highway. It 
passes through the city of Grand Rapids, dividing the 
place into two parts, known as the *‘ Kast’ and 
“West” sides. ‘*The Rapids’? take up within the 
city limits about two miles of the river. The fall of 
the river bed is such that the water, in the natural 
state of the river, flowed with such velocity at a shal- 
low depth, among numerous rocks and boulders, over 
these rapids, as to entirely prevent any navigation, ex- 





cept with canoes; and it was always with great diffi- | 


culty that one of these could be poled up the stream. | 


The character of the underlying soil of the river here 


is rocky—ledge rock between the dam and Bridge 
street, and below that it is composed of clay boulders 
and gravel, with ledges of rock occasionally cropping 
out. There never has been a steamboat up or down 
tuese rapids but once, and then it had to be drawn up 
by oxen, horses and Indians. Logs could never 
well be floated down without improvements of the 
channel. The rapids, in a state of nature, served no 
useful end in any kind or method of navigation. Upon 
the east bank of the river, and below the dam, exten- 
sive encroachments have been made by property-own- 
ers, the first beginning of such encroachments dating 
back many years, and almost from the first settlement 
of the country; and made lands and buildings upon 
them, of the value of millions of dollars, are now lo- 
cated on the old river bed upon that side. 

The defendant, William T. Powers, in 1866, was the 
owner of the west bank of the river from a point above 
the present dam down to a point below the Grand 
Rapids and Indiana railroad bridge. The river near 
by, and within the city limits, is spanned by seven 
bridges, in the following order, from the north to the 
south: The Detroit, Grand Haven and Milwaukee 
railroad bridge, Leonard street bridge, Sixth street 
bridge, Bridge street bridge, Pearl street bridge, Grand 
Rapids and Indiana railroad bridge, Fulton street 
bridge, and Chicago and West Michigan railroad 





bridge. Five of these are maintained by the city. 
None of these, except the last, have any draw or open- 
ings for the passage of boats, and they are comparas 
tively low bridges, with their supporting piers resting 
upon the bed of the river. In 1866 and 1867, Powers, 
in connection with other riparian owners, and with 
municipal and legislative consent, built a dam across 
the river. This dam is about six hundred and fifty 
feet in length, and about seven feet in height. A chute 
was put in toaccommodate and facilitate the running 
of logsover the dam. Powers, at the same time, and 
in connection with his dam, builta canal along the line 
of his lands, upon the west side, which is about two- 
thirds of a mile in length. Part of it was built in the 
natural ground and part encroached upon the shallow 
waters of the original stream. The water of this canal 
is about nine feet deep, and varies in width from fifty 
toone hundred feet. This improvement is worth 
many thousands of dollars. In 1885 the Legislature, by 
Act No. 292 of the Local Laws of that year, amending 
the charter of Grand Rapids, conferred power and au- 
thority on the board of public works of the said city 
of Grand Rapids to establish dock and building lines 
on the shores and margin of Grand river within the 
corporate limits of said city, and in the waters and in 
the bed of said river along the said shores and margin, 
beyond which said lines, when so established, no dock, 
wharf, building or structure of any kind, except pub- 
lic bridges, should be constructed in said river, or on 
or over the bed thereof, nor should the water be in 
any manner obstructed beyond said established lines; 
and authorized the common council of said city to en- 
force the power thus granted, relating to the estab- 
lishment of such lines, by ordinances duly enacted in 
that regard, and authorized said common council to 
impose appropriate penalties for that purpose within 
the limits prescribed by said charter of said city; and 
also provided that the ordinances or regulations of said 
common council, in relation to said dock lines, might 
be enforced at the suit of said city by bill in equity. 
Afterward, acting under this authority, the board of 
public works of said city, on the 3d day of May, 1886, 
established a dock and building line on the shores and 
margin of said Grand river within the corporate lim- 
its. On the 26th day of July, 1886, the common coun- 
cil of said city passed an ordinance entitled “An ordi- 
nance to prohibit and prevent the erection of buildings, 
docks and other structures, and to prohibit and pre- 
vent the filling in of earth or other material on the 
shores of Grand river, or obstructing the waters of 
Grand river beyond the dock and building lines estab- 
lished by the board of public works,’’ which was after- 
ward amended on the 30th day of January, 1888. This 
ordinance prohibited any encroachment upon the river 
shore or bed of any kind outside of the estab- 
lished dock-lines. These dock-lines were established 
by the board of public works without notice to Mr. 
Powers or any of the riparian owners along such lines; 
nor does it appear that they were consulted in regard 
to the location of such lines. 

After the establishment of these dock-lines, Mr. 
Powers commenced the building of a wall in the 
stream. The wall was built of stone, and about four 
feet wide, and the defendant admits that he had con- 
structed said wall to about the following dimensions: 
“Commencing at or near the southerly end of the 
waste weir of the West Side canal, so called, in said 
city, near the dam across said Grand river; thence ex- 
tending south-easterly sixty-six feet, more or less, to a 
point just about forty-five feet east of the said pre- 
tended dock and building line so pretended to be es- 
tablished by the board of public works; thence ex- 
tending southerly on a line which, if extended, would 
meet the public bridge over said Grand river at East 
Bridge street, in said city, at a point about thirty feet 
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east of said pretended dock and building line.” He 
also admits that he intends to build said wall from the 
dam to Bridge street, and for his own purposes, and 
that the same is and will be outside the said dock-lines- 

The city of Grand Rapids files its bill of complaint 
in the Superior Court of Grand Rapids, in chancery, 
basing its right for relief upon the legislative act afore- 
said, and the action of the board of public works and 
the common council, under the authority given these 
bodies by such act, and claiming — First, that the 
structure was unlawful by reason of such act and the 
proceedings under it; second, that such wall is of great 
damage and detriment to the public use of the stream, 
as it would greatly narrow the natural channel, and 
impede the flow of the water therein, and in times of 
high water would cause the waters of the river to be 
held back, and overflow and flood various portions of 
the city and its public streets, thereby causing great 
public and private damage, and occasion sickness to 
the inhabitants of the city by causing the ground thus 
overflowed to be damp and foul; third, that it will in- 
terfere with the public use of the river, and its value 
for the purposes of commerce, for the floating of ves- 
sels, boats, rafts and logs. The bill prays that the de- 
fendant may be temporarily, and also permanently, 
enjoined from building the wall, or any other wall 
outside of the said dock-lines, and that he be decreed 
to remove said stone wall by him constructed. 

The defendant, answering, avers that by virtue of 
his riparian rights he owns the soil and bed of Grand 
river to the center thereof; that he has aright to make 
such use of the bed of said stream within his said own- 
ership as he sees fit, provided only that he does not 
interfere with the public use of said stream for the 
purposes of navigation, or with the rights of other ri- 
parian owners upon its banks; and denies that this 
dam so built, or as it is intended to be constructed, in- 
terferes at all with the public use of said river, or with 
the rights of other riparian owners; and further avers 
that the same, when completed, will be a benefit rather 
than a damage to the public and all concerned. 

It is admitted, that under the settled law of this 
State, the defendant is the owner, by virtue of his ri- 
parian rights, to the soil of the river bed tothe middle 
of the stream. It must also be conceded that he would 
have had a right to build this wall, and to reclaim for 
his own use the land between it and the old west shore 
of the river, if such building of the wall and reclama- 
tion of the land did not interfere with the public right 
of navigation, or the private right of other owners of 
the river bank, had it not been forthe act of the Leg- 
islature in question, and the subsequent proceedings 
of the authorities of the city of Grand Rapids under 
and by virtue of such act. The ordinance of 1787 cuts 
no particular figure in this case, because, under the de- 
cisions of the Federal courts, as far as the general gov- 
ernment is concerned, the rights of riparian owners on 
the stream, mentioned or einbraced by said ordinance, 
must be determined according to the law of the State 
within which they are situated. St. Louis v. Myers, 
113 U. 8.566; Barney v. Keokuk, 94 id. 324; Bridge Co. 
v. Hatch, 125id.1. Grand river must be treated the 
same as any other navigable stream under the law of 
our State in the solution of this question, having re- 
gard however to itscharacter as a stream considered 
at the point toward which this legislation is directed, 
and where the rights involved are located. In the 
court below, the city seems to have rested its case en- 
tirely upon the validity of this dock-line legislation, 
and proceedings taken under it, and no particular ef- 
fort was made to show that the wall was or would be 
injurious to either public or private rights. 

The dock-line, as established, cannot be sustained, 
for two reasons: First. The persons owning the banks 
of the river in fee-simple, and having absolute prop- 





erty in the river bed, subject only to the public right 
of navigation, were not notified of the proposed action 
of the board of public works, and had no hearing upon 
the establishment of these dock-lines. The fixing of 
these lines was an ex purte and arbitrary proceeding, 
involving the rights of property-owners, upon which 
they have never had aday in court. Whatever may 
be held to be the authority of the Legislature in re- 
spect to establishing such lines, it cannot certainly be 
done without notice to property-owners, and opportu- 
nity ofa hearing accorded to them. This would be 
despotism, and without due process of law no man’s 
rights can be submitted, under a constitutional gov- 
ernment, to the discretion of any one without notice 
or hearing. Robison v. Miner, 68 Mich. 549; Frazee's 
Case, 63 id. 396. Second. The dock-line as established 
encroached upon the shore-line of defendant, and the 
ordinance of the common council therefore prohibits 
him from building upon and occupying his own laud, 
which has never been covered with water. The testi- 
mony of the city engineer, Mr. Collar, a witness for the 
complainant, shows, on cross-examination, that the 
dock-line on the west side of the river in many places 
runs upon and along the east edge of the top surface 
of Mr. Powers’ canal for some distance. At some 
points it is nine feet, and at others more, west from 
tbe water-line of the river at ordinary stages, and at 
the south end of the canal the dock-line cuts off a strip 
of mainland of some feet in width, and a part of the 
mainland shore of the river. This dock-line as fixed 
runs through buildings, and cuts offa part of the Cres- 
cent Mills, which have been built more than twenty 
years, and passes through other buildings. It must be 
held that the Legislature has no power to extend dock- 
lines upon the natural shore or bank of the river, or to 
authorize the municipality to forbid the owners from 
building upon such shore or bank. This would be tak- 
ing private property for public use without compensa- 
tion, which is forbidden by our Constitution. For these 
reasons alone the bill in this case must be dismissed, as 
there is nowhere in the evidence any showing that the 
building of the wall will be of any damage to the pub- 
lic use of the river for the purposes of navigation, or 
any injury in any way to the rights of the public or of 
private persons. 

But the question of grave concern remains, to-wit, 
what are the rights of the defendant as a riparian 
owner in this river, and what control can the munici- 
pality under authority of the Legislature lawfully ex- 
ercise over such rights? And it seems to me desirable 
that this question be settled, as it is conceded to be an 
open one, as far as the courts of this State are con- 
cerned, and one of great moment to the public as well 
as to private interests. Inexamining this question we 
must remember that the riparian proprietor in this 
State holds a different aud more extended title to the 
soil under water of a navigable stream than he does 
in many of the States of the Union. In this State he 
owns the soil to the middle of the stream, and has the 
right to use his land which is covered by water in any 
way he chooses, provided that he does not seriously in- 
jure the public use of the stream, or obstruct or impede 
navigation, or damage other riparian owners along the 
stream above or below him. ‘Any erection which can 
lawfully be made in the water within these lines be- 
longs to the riparian estate, and the complete control 
of the use of such land covered with water is in the ri- 
parian owner, except as it is limited and qualified by 
such rights as belong to the public at large to the nav- 
igation, and such other use, if any, as appertains to the 
public overthe water * * * In those waters whose 
beds are public, and not private, property, erections 
by riparian owners are unlawful, not because they are 
nuisances, in the proper sense of the term, but because 
they are encroachments upon the public domain, and 
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they are as unauthorized as would be the erection of 
houses or barns upon public lands away from the 
water, by an adjoining land-holder. But where the 
ownership is private, and the public rights are simply 
easements or privileges upon it, the owner may do 
what he pleases, so longas it does not injuriously af- 
fect the public enjoyment. On land, where roads are 
laid out of a prescribed width, the law or the authori- 
ties having determined that width to be desirab!e, the 
right to encroach upon the way cannot be very exten- 
sive. But where the way exists in a water-course, 
whose boundaries are variable and laid down without 
human intervention, the extent to which private im- 
provements are compatible with the public use must 
depend upon the circumstances, and must always bea 
quéestion of fact. The owner’s use is lawful until 
shown to be unlawful. Itis plain enough that there 
are streams which cannot safely be encroached upon 
at all, while thore are others so considerable that they 
could not be appreciably injured by a very extensive 
system of dockage or other erections in their beds.” 
Ryan v. Brown, 18 Mich. 196. See further as to the 
ownership and rights of the riparian owner in the bed 
of streams, Lorman v. Benson, 8 Mich. 18; Rice v. 
Ruddiman, 10 id. 125; Watson v. Peters, 26 id. 508; 
Richardson v. Prentiss, 48 id. 88; Bay City Gas-Light 
Co. v. Industrial Works, 28 id. 182; Maxwell v. Bridge 
Co., 41 id. 466; Boom Co. v. Adams, 44 id. 403; Backus 
v. Detroit, 49 id. 110; Fletcher v. Boom Co., 51 id. 277; 
Webber v. Boom Co., 62 id. 626; Turner v. Holland, 65 
id. 453; Attorney-General v. Boom Co., 34 id. 465. 

It iscontended by the counsel for the complainant 
that the Legislature of this State{has the constitutional 
right to confer upon the proper authorities of the city 
of Grand Rapids the authority to establish dock and 
building lines on the shores and margin of Grand 
river, and that the defendant had no right to build a 
wall in the waters of the river beyond the dock and 
building line established by the board of public works, 
and to sustain this contention he cites the following: 
Cooley Const. Lim. (5th ed.) 740; id., marg. p. 595; 1 
Dill. Mun. Corp. (3d ed.) 136; id., marg. p. 107; Hart 
v. Mayor, etc., 3 Paige, 213; Hart v. Mayor, etc., 9 
Wend. 571; Com. v. Alger, 7 Cush. 53; People v. Van- 
derbilt, 26 N. Y. 287; 28 id. 396-398; Attorney-General 
v. Woods, 108 Mass. 436; Bay City Gas-Light Co. v. Jn- 
dustrial Works, 28 Mich. 181; Attorney-General v. Rail- 
road Co., 118 Mass. 346; State v. Sargent, 45 Coun. 358. 
Cooley says: ‘* Wharf-lines may also be established for 
the general good, even though they{prevent the owners 
of water-fronts from building out on the soil which 
constitutes private property.’’ And inthe same con- 
nection adds: ‘‘And the Legislature may prevent the 
removal of stones, gravel or sand from the beach for 
the protection of harbors. This is said to be a just re- 
straint of an injurious use of property which the Leg- 
islature have authority to impose.’’ Cooley Const. Lim. 
(6th ed.) 739. 

This language is plainly used in reference to wharves 
and harbors upon navigable water, and for the pur- 
poses of navigation by boats and vessels. Dillon says: 
“The right of riparian proprietors in respect to the 
erection of wharves are subject to such reasonable lim- 
itations and restraints as the Legislature may think it 
necessary and expedient to impose; therefore it is 
competent for the Legislature to pass acts establishing 
harbor and dock-lines, and to take away the rights of 
proprietors to build wharves on their own lands be- 
yond the lines, even when such wharves would be no 
actual injury to navigation.”’ 1 Dill. Mun. Corp. 
(3d ed.),§ 107. This language has also evidently the 
same application. In State v. Sargent, 45 Conn. 358, 
the owner of the land took title only to high-water 
mark. The fee between high and low water mark was 
in the State in trust for the public. It was held that 





the owner of the shore might construct wharves upon 
the soil below high-water mark, but in so doing must 
conform to the regulations of the State; and it is said 
that the duty of protecting the paramount right of 
navigation rests upon the Legislature, and they are to 
determine for themselves by what methods and in- 
struments they will discharge it. It is further said 
that the enactment of laws restraining proprietors of 
the shore from extending wharves or other structures 
into navigable waters is not the exercise of eminent 
domain. The public do not appropriate or use any 
right of the land-owner in the soil of the shore. This 
is no doubt good law where the land-owner’s posses- 
sions stop at high-water mark, but it does not apply to 
the case before us. The New York cases cited also re- 
fer to cases where the land-owner had no fee in the 
land under water: Hart v. Mayor, etc., involving rights 
upon the banks of the Albany basin, which was a work 
of the State, and created by it. In People v. Vander- 
bilt the matter in controversy was the construction of 
a pier in New York harbor. The case of Com. v. Alger, 
7 Cush. 53, deals with the establishment of harbor lines 
in Boston harbor, and where, under the colonial ordi- 
nance of 1647,the proprietors of uplands bounding on the 
sea have an estate in fee in the adjoining flats above low- 
water mark, and within one hundred rods of the up- 
land, with full power to erect wharves and other build- 
ings thereon, subject however to the reasonable use of 
other individual proprietors and of the public for the 
purposes of navigation, and subject also to such re- 
straints and limitations of the proprietors’ use of them 
as the Legislature may see fit to impose for the preser- 
vation of public and private rights. It was held that 
“the Legislature of this Commonwealth has power to 
establish lines in the harbor of Boston, beyond which 
no wharf shall be extended or maintained, and to de- 
clare any wharf extended or maintained beyond such 
lines a public nuisance; and statutes establishing such 
lines, and taking away the rights of the proprietors of 
flats in a harbor beyond the lines to build wharves 
thereon, even when there would be no actual injury to 
navigation, although providing no compensation to 
such proprietors, are not unconstitutional, as taking 
private property and appropriating it to the public 
use without compensation, within the meaning of the 
declaration of rights, article 10, nor as impairing the 
operation of the grant made by the colonial ordinance, 
and thus transgressing the prohibition of the Consti- 
tution of the United States, article 1, paragraph 10, 
against passing laws impairing the obligations of con- 
tracts, but such statutes do not affect the right to main- 
tain wharves erected before their passage.’’ By ex- 
amining the opinion in this case it will be seen that 
the grants of lands since the adoption of this ordi- 
nance, which vested, by virtue of it, an estate in fee in 
land lying between high and low water mark, were also 
subject to the proviso that such estate should be used 
so as not to stop or hinder the passage of boats and 
vessels, etc., and subject to all such restraints and lim- 
itations of absolute dominion over it in its use and ap- 
propriation as other real estate is subject to for the se- 
curity and benefit of other proprietors, and of the pub- 
lic, in the enjoyment of their rights. The court justifies 
its opinion under the police power of the Legislature— 
the authority vested in that body to establish all man- 
ner of wholesome and reasonable laws, rules and penal- 
ties, not repugnant to the Constitution, as they shall 
judge to be for the good of the Commonwealth and the 
subjects of the same—and holds that the legislation in 
question is not an appropriation of property to a pub- 
lic use, *‘ but the restraint of aninjurious private use 
by the owner, and is therefore not within the princi- 
ple of property taken under the right of eminent do- 
main.” This case is followed in the other Massachu- 
setts cases cited. 
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The learned counsel also contends that language has 
been used in several of the opinions of our own court 
recognizing the right of the Legislature to establish 
wharf and dock-lines, but admits that the question in 
this case is still an open one, as far as this court is con- 
cerned. The cases in which this matter has been 
touched upon are: (1) Lorman v. Benson, 8 Mich. 18. 
In the course of the opinion Mr. Justice Campbell 
said: “It is urged that this ruling will interfere with 
the improvement of rivers and disturb the title of 
islands. But these objections are not well taken. The 
public authorities can regulate water highways, as well 
as land highways, although the soil of neither belongs 
to the State.”’ (2) Rice 7. Ruddiman, 10 Mich. 126. 
Mr. Justice Christiancy, in his opinion, says, at page 
140: “These principles, when applied to Muskegon 
iake, can no more interfere with the public right of 
navigation than when applied to rivers. In both cases 
the ownership is equally qualified by, and subordinate 
to, the rights of the public. In fact navigation is much 
more likely to be benefited than injured by the appli- 
cation of these principles. Wharves and other similar 
erections are essential to the interests of navigation; 
and ifthe bed of the lake to high or low water mark 
were vested in the State, no private owner could ex- 
tend a wharf one foot from the water-line without be- 
coming a trespasser, and incurring the risk of losing 
his improvements, though navigation might be aided, 
rather than injured, by it; while, by admitting the ri- 
parian ownership as above explained, individual enter- 
prise is stimulated to improvement, and the public 
interest is subserved. The public, through their 
proper authorities, have always the right to restrain 
any encroachments which may be injurious to the 
public right, and to compel the removal of any obstruc- 
tion or impediment, as well as to punish the offender, 
to the same extent as if the bed of the lake were vested 
in the State.” (3) Bay City Guas-Light Co. v. Jndus- 
trial Works, 28 Mich. 181. In this case Mr. Justice 
Campbell says, at page 184: ‘The right of docking 
out, so as to secure the full benefit of the water front, 
is limited by the rule that it must not seriously im- 
pair the right of navigation. Inorder to prevent any 
dispute as to what wharfing will be such an encroach- 
meut, it has been provided in some of our city charters 
that the city may fix a dock-line, beyond which erec- 
tions shall not extend. In doing this the authorities 
are supposed to consult the public convenience, and to 
draw the line in such a manner as to subserve this. It 
is usual, and practically almost necessary, to make the 
frontage thus defined follow straight lines of consid- 
erable length, avoiding angles as much as possible, and 
paying no attention to the sinuosities of the shore. 
Such lines will not necessarily or usually be exactly 
parallel either with the shore or with the thread of the 
stream. They can have no bearing whatever upon the 
determination of boundaries, and are meant to deter- 
mine at what line the depth of water will be found 
sufficient to meet all the necessities of navigation. So 
far as they are valid, it is as limits reasonably and im- 
partially fixed, beyond which all are forbidden to 
wharf out, and within which every person may law- 
fully improve his own property. But with the owner- 
ship of property the city authorities have no concern.” 
(4) Lincoln v. Davis, 53 Mich. 375. On page 390, 53 id., 
and page 111, Mr. Justice Campbell says: ‘‘There can 
be no doubt of the right of the State to forbid any 
erections within such parts of the waters as are strictly 
navigable, and to regulate the distance beyond which 
no private erections can be maintained.”’ 

Whatever may be the power of the Legislature in 
waters ‘‘ strictly navigable’’ to fix an arbitrary line 
beyond which riparian owners cannot go, or to dele- 
gate toa municipality that power, [am satisfied that 
no such right exists in the waters of Grand Rapids at 





the rapids, or certainly in that part of the waters which 
are not now navigable for any purpose. The right of 
the riparian owner, under our laws, is subject only to 
the public use for the purposes of navigation; and 
there isa manifest difference between public streams 
that can be used successfully for the running of boats 
and vessels for the purpose of commerce, and those 
which are only capable of being used for the floatage 
of lumber and logs in rafts or single pieces. The ripa- 
rian owners are entitled to the beneficial and sole use 
of the latter streams, except for floatage; and when 
such streams have become unfitted for valuable public 
use, and have actually ceased to be used for public 
highways, there is no more reason for holding them to 
be public than in the case of a land highway which has 
been abandoned and is useless. See opinion. Camp- 
bell, J. Sterling v. Jackson, 69 Mich. 510; Boom Co. v. 
Jarvis, 30 id. 308; Middleton v. Boom Co., 27 id. 533. 

There is no pretense in the proofs in this case that 
this river in front of the land of the defendant has 
ever been, ever will be, or can be, used fyr the naviga- 
tion of commercial boats and vessels; nor that the 
water between the existing or proposed wall of the 
defendant and his shore-line has been, will be, or can 
be used even for the floating of logs or rafts. It bas 
never been ‘‘ strictly navigable’’ water. In order to 
get the logs and lumber that has gone over the chute 
in the dam down these rapids, it has been necessary 
for many years to clear out a channel in the center of 
the stream, and inclose such channel on each side with 
cribs and timbers, thus making an artificial canal, as 
it were, in the center of the stream for the purpose of 
floatage. This wall will have no appreciable effect 
upon this artificial channel, unless it be to deepen its 
waters, and thus aid navigation rather than to hinder 
it. This is the whole tendency of the proofs. 

It is claimed by the cou:sel for complainants that the 
proposed occupation of the river bed by the defendant 
will be a purpresture, and therefore a public nuisance, 
and that as such the Legislature, or the city under au- 
thority from the Legislature, may abate it whether it 
interferes with navigation or not. <A “ purpresture” 
is defined by Chief Justice Cooley in Altorney-General 
v. Booming Co., 34 Mich., at page 472, as “an inclosure 
by a private person of a part of that which be- 
longs to and ought to be open and free to the 
enjoyment of the public at large;”’ and he also 
holds that an unauthorized inclosure of a part of a 
water highway is as much a_ public wrong as 
that of aland highway. But he also, in the same case, 
defines the character of the Muskegon river as a nav- 
igable stream at the point in controversy in that case, 
and says: ‘‘ Neither is it a navigable stream, in the 
more popular sense of the term, for it is only a small 
stream, whose value to the public consists in the use 
which can be made of it for the purpose of floating 
logs and lumber.’’ Such is the navigability of the 
Grand river at the place in controversy here. He fur- 
thersays: “ Theright of floatage is unquestionably a 
right which the State should guard and protect; but it 
isa serious mistake to assume that the private appro- 
priation of a part of the bed of the river would neces- 
sarily be either a purpresture ora nuisance. The prop- 
erty taken in such a case is not public, but private, 
property; andthe owner of the bank, who also pre- 
sumably owns to the center of the stream, may main- 
tain trespass or ejectment against the taker. If the 
owner makes nocomplaint, the public can bave neither 
right nor occasion for any, provided the navigable 
rights are not abridged. If they are, it is not very 
manifest how this can be a purpresture. The differ- 
ence between the highway on land, with its definite 
limits to which the public right extends, whether the 
whole is used or not, and the highway for floatage in 
our small streams, where the public rights have no defi- 
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nite limitations of space except as practicability for use 
and the occasion for use may give various limits, as the 
seasons and* the needs of business and traffic may 
change, isso plain that the difference between an ap- 
propriation in the two cases needs only to be men- 
tioned. Itrequires neither argument nor illustration. 
The one isapublic grievance of some sort, but the 
other is no public grievance of any sort, unless the 
public use is unreasonably abridged or iuconve- 
nienced.” 

The police power of the Legislature in this State is 
not omnipotent. It caunot, under the guise of regula- 
tion, destroy property rights arbitrarily and without 
reason. The Legislature can, without doubt, in pub- 
lic harbors, and perhaps in navigable streams, where 
boats and vessels can be and are used, limit the con- 
struction of wharves to the line of navigability; but it 
is doubtful if such erections could be stopped short of 
such lines unless some good reason could be shown for 
such a regulation. Attorney-General v. Booming Co., 
34 Mich. 472, 473. And “ the extent to which private 
improvements are compatible with the public use must 
depend upon circumstances, and must always be a 
question of fact.” Ryan v. Brown, 18 Mich. 209. The 
Legislature of Michigan cannot authorize a municipal- 
ity to make that a purpresture or nuisance which is 
not so in fact, if, by so dving, the constitutional rights 
of any citizen in his person or property is destroyed 
or infringed. Wreford v. People, 14 Mich. 41; Everett 
v. Marquette, 53 id. 450; Frazee's Case, 63 id. 396; ob- 
inson v. Miner, 68 id. 556; People v. Armstrong, 73 id. 
288. 

The power of the Legislature in the matter of har- 
bor and dock-lines upon streams where the bank- 
owner's title in fee reaches to the bed of the river, sub- 
ject to the public use for purposes of navigation, came 
before the Supreme Court of the United States in 
Yates v. Milwaukee, 10 Wall. 497. Yates built a wharf 
over the low water in the Milwaukee river the width 
of his lot, and one hundred and ninety-six feet in 
length, to reach navigable water. The Legislature of 
Wisconsin had authorized the common council of Mil- 
waukee to establish, by ordinance, dock and wharf- 
lines on this river, and to restrain and prevent en- 
croachments and obstructions therein, and to cause it 
to be dredged. Thecity by ordinance declared this 
wharf to be an obstruction to navigation and a nui- 
sance, and ordered it abated. Yates refused to abate 
it. Thereupon the city contracted with a person to re- 
move it, and Yates filed his bill to restrain such re- 
moval. There was no evidence to show that the wharf 
was an actual obstruction to navigation, or was in any 
other sense a nuisance. Thecourt, speaking through 
Mr. Justice Miller, said: *‘ We are of the opinion that 
the city of Milwaukee cannot, by creating a mere arti- 
ficial and imaginary dock-line, hundreds of feet away 
from the navigable part of the river, and without mak- 
ing the river navigable up to that line, deprive riparian 
owners of the right to avail themselves of the advan- 
tages of the navigable channel by building wharves and 
docks to it for that purpose.’’ It is also further said 
that the riparian right in the bed of the stream ‘‘is 
property and valuable, and though it must be enjoyed 
in due subjection to the rights of the public, it cannot 
be arbitrarily or capriciously destroyed. Itis a right 
of which, when once vested, the owner can only be de- 
prived in accordance with the established law, and if 
necessary that it be taken for the public good upon 
due compensation.’ See also Norfolk City v. Cooke, 
27 Gratt. 430, where it is held that the soil under water 
of the riparian proprietor is not a mere license or priv- 
ilege, but is property—property in the soil up to the 
line of navigability, though covered with water. 

An intending case, and one in point, is City of Janes- 
ville vy. Carpenter (Wis.), 46 N. W. Rep. 128. The Leg- 





islature of Wisconsin in 1887 passed an act “ that it 
shall be unlawful and presumptively injurious * * * 
to person and property to drive piles,” etc., “*in Rock 
river within the limits of the county of Rock, and the 
doing of such act shall be enjoined at the suit of any 
resident tax payer, without proof that any injury 
* * * has been or will be sustained by reason of 
such act;”’ and further provided that such acts might 
be enjoined at the suit of any one having the use of 
the water-power of the river in said county, with- 
out other proof than that the act will cause the 
river to rise or set back to some extent at the place 
where the water used to operate his mill or factory, 
is discharged into the river. This would seem to have 
been the exercise of the police power of the Legisla- 
ture declaring certain specified things nuisances per se. 
But the Wisconsin Supreme Court holds that such leg- 
islation is void, and in violation of the Constitution, 
in that it deprives the riparian owner of his property 
in the river without compensation and without due 
process of law. Thecourtsays: ‘‘ This is the first time 
that any Legislature of any enlightened country has 
attempted to create an action without any cause of ac- 
tion; to authorize a complaint to be made to a court 
to enjoin the lawful use and enjoyment of one’s own 
property, without proof that any injury or danger has 
been or will be caused by reason of such act.’’ Tho 
court holds as follows in regard to the right of the per- 
son sought to be enjoined by the city under this act: 
“That Thomas Lappin, the owner in fee of this 
ground, has the right to use and enjoy it to the center 
of the river in any manner not injurious to others, 
and subject to the public right of navigation, has been 
too often decided by this courtand other courts to be 
questioned. Asa riparian owner of the land adjacent 
to the water, be owns the bed of the river usque ad 
filum aque, subject to the public easement, if it be 
navigable in fact, and with due regard to the rights of 
other riparian proprietors. He may construct docks, 
landing-places, piers and wharves out to navigable wa- 
ters if the river is navigable in fact; and if it is not so 
navigable, he may construct any thing he pleases to the 
thread of the stream, unless it injures some other ri- 
parian proprietor, or those having the superior right 
to use the waters for hydraulic purposes. Jones v. 
Pettibone, 2 Wis. 308; Arnold v. Elmore, 16 Wis. 509; 
Yates v. Judd, 18 id. 118; Walker v. Shepardson, 4 id. 
486; Jmprovement Co. v. Lyons, 30 id. 61; Delaplaine 
v. Railroad Co., 42 id. 214; Cohn v. Boom Co., 47 id. 
314; Boom Co. v. Reilly, 46 id. 237; Hazeltine v. Case, 
id. 391. Subject to these restrictions, he has the right 
to use his land under water the same as above water. 
It is his private property under the protection of the 
Constitution, and it cannot be taken, or its value les- 
sened or impaired, even for public use, *‘ without com- 
pensation,” or ‘‘ without due process of law,’ and it 
cannot be taken at all for any one’s private use. This, 
in my opinion, is the title also that the defendant Pow- 
ers holds in the bed of Grand river, opposite his shore- 
line, and his rights are co-extensive with those given 
by the Wisconsin Supreme Court to Lappin; and that 
the law of this State is in complete accord and har- 
mony with that of our sister State of Wisconsin in re- 
spect to riparian rights. See especially Ryan v. 
Brown, 18 Mich. 196; Attorney-General v. Booming 
Co., 84 id. 462; Sterling v. Jackson, 69 id. 510-512, opin- 
ion, Campbell, J.; Middleton v. Booming Co., 27 id. 
533, and notes; Watson v. Peters, 26 id. 508, and cases 
cited in note 1; Booming Co. v. Jarvis, 30 id. 308; 
Maxwell v. Bridge Co., 41 id. 466. 

I do not pass upon the right of the Legislature to 
empower the city of Grand Rapids to establish dock- 
lines within the limits of the navigable part of the 
river, if there is such navigable water, and to prevent 
any encroachments upon or obstructions within the 
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water so outlined asnavigable. It is not necessary to 
the determination of this case. But outside of the 
navigable water no dock-line can be drawn, and the 
property thereby taken for public use, without com- 
pensation to or consent of theriparian owners. Nor 
do I decide that the city may not make and enforee 
all needful and reasonable rules and regulations as to 
the public and private use of this river necessary to 
the public health of said city, or to prohibit any en- 
croachment upon the river bed which will tend to se- 
riously increase the danger of floods and the destruc- 
tion of property thereby. The city saw fit in its proofs 
to rest upon the validity of the dock-lines. There is 
no showing that the building of this wall will be of the 
least detriment tothe public health, or that it will 
have any tendency to increase the dangers arising from 
floods. The river is narrower below this wall, and 
made so by bridges of the city’s own construction and 
maintenance than it will be at any place where the 
wall will be situated after it has been constructed as 
proposed by the defendant. The city engineer can see 
no reason, in his testimony, why the building of this 
wall will tend either to the creation of overflows or to 
increase the floods that sometimes have existed from 
various causes in high water. I have not space to dis- 
cuss the testimony, but it is wholly barren of any 
showing that this wall, which the defendant is build- 
ing, and proposes to build, upon his own land, will in- 
terfere in the least with the public use of the river, the 
rights of any other riparian owner in the stream, or 
damage any public or private interest to any percepti- 
ble extent. It may be that such a showing can be 
made as would entitle the complainant to the relief 
asked, but it has not seriously been attempted by the 
proofs, presumably for the reason that the complain- 
ant supposed its case was completely made out by the 
law, by virtue of the legislative act and the municipal 
proceedings under it. 

The decree of the court below must be dismissed, 
with costs of both courts, but without prejudice to 
any further action or proceeding, if cause can be shown 
for it as heretofore pointed out. 


CHAMPLIN, C. J., did not sit. The other justices 
concurred. 


—_—__+_»—___——_- 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


ACCOUNTING—PREMATURE ACTION—WAIVER OF OB- 
JECTION.—(1) Where a contractor, whose contract pro- 
vides that acertain percentage of his compensation 
shall be kept back for six months after the work is 
done, employs a superintendent to oversee the work, 
and agrees to pay him one-third of the net profits of 
the work, an action by the superintendent for an ac- 
counting, brought after the completion of the work, 
but before the deferred payment is made, is not pre- 
mature where the evidence shows that, after deduct- 
ing the deferred payment, the contractor has received 
a profit out of the transaction. (2) The submission to 
the jury of the question of the superintendent’s inter- 
est in the deferred payment, as well as in the profit al- 
ready received by the contractor, does not constitute 
reversible error when no exception is taken thereto. 
Second Division, Dec. 1, 1891. Jenkins v. Dean. 
Opinion by Haight, J. 7 N. Y. Supp. 850, affirmed. 


ASSOCIATIONS—CONSTITUTION AND BY-LAWS—FOR- 
FEITURE OF PROPERTY.—The constitution and by-laws 
of the Knights of Labor, providing that, on suspension 
of a local assembly, its property shall be forfeited and 
vest in the secretary of the general assembly are void, 
in that they seek to confiscate, without judicial pro- 








cess, property which is uot derived from the general 
assembly, but is held and owned by the local assembly 
absolutely. Austin v. Searing, 16 N. Y. 112, followed. 
Second Division, Dec. 1, 1891. Wicks v. Monihan. 
Opinion by Follett, C. J. 8 N. Y. Supp. 121, affirmed. 


Banks — NATIONAL— CONVERSION — ELECTION OF 
REMEDIES—ACTION ON NOTE.—-(1) The Revised Stat- 
utes of the United States, section 5201, which forbids 
National banks to make loans on the security of shares 
of their own capital stock, does not invalidate such a 
loan, since only the government can take advantage 
of the breach of the law. Bank v. Matthews, 98 U.S. 
621; Bank v. Whitney, 103 id. 99; Fortier v. Bank, 112 
id. 439; Wyman v. Bank, 29 Fed. Rep. 734; Thompson 
v. Bank, 113 N. Y. 325, 334; Bank v. Savery, 82 id. 291. 
(2) The cashier of a National bank, in order to obtain 
security foranote discounted by the bank, procured 
from the maker an assignment to himself of some 
stock in the bank. In order to evade the National 
Banking Law he put the stock in a separate envelope, 
and indorsed the note himself. Held, that he held such 
stock for the bankas cashier, and that for his misap- 
propriation thereof the sureties on his official bond 
were liable. (3) A suit by the bank against the cashier 
as indorser of the note and the recovery of judgment 
therein does not estop the bank from suing the sure- 
ties for the misappropriation of the stock, since the 
two causes of action are concurrent, and not inconsis- 
tent. By indorsing the notes, not formally but as it 
must now be assumed with the intention of binding 
himself, Rutherford became liable to the plaintiff on 
his contract. Subsequently, by misappropriating the 
security that he had taken and was holding as cashier 
for the plaintiff's benefit, he violated his fiduciary re- 
lation to the bank, and made himself liable in tort. 
The latter cause of action accrued uearly five years af- 
ter the former, to which it had only an accidental rela- 
tion. His liability on the notes did not prevent him 
from wrongfully disposing of the bank’s collateral, aud 
making himself liable on that account also. The cas- 
ual circumstance ,that one payment would discharge 
both liabilities does not affect their independent origin 
and nature, because no fact essential to liability on the 
note was essential to liability for the misappropriation. 
There wasa breach of contract, and also a breach of 
duty, in no manner dependent on such contract. Un- 
der such circumstances no election of remedies was 
required, for both were available. Manning v. Kee- 
nan, 73 N. Y.45, 51; Morgan v. Skidmore, 3 Abb. N. 
C. 92; Morgan v. Powers, 66 Barb. 45; White v. Whit- 
ing, 8 Daly, 23, 25; 6 Am. & Eng. Enc. Law, 248. 
Second Division, Dec. 1, 1891. Walden Nat. Bank v. 
Birch. Opinion by Vann, J. 7 N.Y. Supp. 934, af- 
firmed. 


CORPORATIONS—LIABILITY OF TRUSTEES—ANNUAL 
REPORT.—(1) A corporation closed its business in De- 
cember, 1886, but it did not appear that it could not 
resume its business. T'wo of the four trustees applied 
to the attorney-general to bring an action to dissolve 
the corporation. The action was commenced January 
15, 1887, and was opposed by the other trustees. A re- 
ceiver was appointed March 7, 1887. Held, that the 
trustees were not relieved from the duty imposed on 
them by law to file the annual report in January, 1887. 
This court has decided that on the appointment of a 
receiver of a manufacturing company the corporation 
is so far dissolved that thereafter the duty is no longer 
upon the trustees to make the report (Bank v. Stud- 
well, 74 N. Y. 621), and, that when the corporation has 
been practically abandoned, the requirement as to fil- 
ing reports does not apply to the trustees. Losee v. Bul- 
lard, 79 N. Y. 404: Bruce v. Platt, 80id. 379; Van Am- 
burgh v. Baker, 81id. 46. In Losee v. Bullard the de- 
fault was alleged to have been made in 1873, andit 
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appeared that the corporation had suspended business 
in 1865, and never resumed, and had coutracted no 
debts after that time. In Bruce v. Platt the alleged 
default was in January, 1875, but more than a year pre- 
vious all the property of the corporation bad been sold 
under execution, and from that time the corporation 
had no property or business, no means of procuring 
money and no ability or intention of resuming busi- 
ness. The result of these cases is summed up by Judge 
Danforth in Kirkland v. Kille, 99 N. Y. 390-395, as fol- 
lows: ‘* When the condition of the company is such 
that the end and object for which it was formed are 
destroyed, and there is neither an ability nor inten- 
tion on its part at any time to further prosecute its 
business, itis nolonger required to make the report 
mentioned in section 12 of the Manufacturing Act.” 
This case dves not fall within the rules enunciated in 
any of the cases cited. The corporation was not in the 
hands of a receiver at the time of the default. Nor 
does the evidence show that it was insolvent. Nor 
bad its franchise been abandoned. Under these cir- 
cumstances the trustees were not relieved from the 
duty imposed by the statute to filethe annual report. 
Sanborn v. Lefferts,58 N. Y.179. (2) Where the ref- 
eree finds that a defendant, whois sought to be charged 
as a trustee for failure to file such annual report, was a 
trustee at the time, and the General Term does not 
disturb such finding, it will not be disturbed by the 
Court of Appeals. Second Division, Dec. 22, 1891. 
First Nat. Bank of Jersey Cilyv. Lamon. Opinion by 
Brown, J. 8 N.Y. Supp. 444, reversed. 


INSURANCE—MARINE—CON DITIONS OF POLICY—SHIP- 
PING—MEASUREMENT OF VESSEL—EVIDENCE.—(L) In 
a marine insurance policy containing a warranty that 
the insured vessel should not load more than her reg- 
istered tonnage, the term “ registered tonnage ”’ refers 
to the vessel’s carrying capacity, as stated in the ship’s 
papers under which she was sailing at the date of the 
policy. (2) It appeared that the vessel was built in the 
United States, and when first launched had an Amer- 
ican register of nine hundred and sixteen tons, but was 
afterward sold to acitizen of Hanover and received a 
Hanoverian register of three hundred and fifty-one and 
ninety-seven one-hundredths ‘‘ commercial lasts.”” At 
the time she was lost she carried a load of about nine 
hundred and one and one-half gross tons. It was also 
shown that a“ last’’ was the equivalent of six thou- 
sand pounds. Held, that there was no violation of the 
warranty. (3) A law of theGerman Empire, provid- 
ing « rule for reducing “ lasts ’’ to tons cannot be used 
in estimating the carrying capacity of a vessel which 
was lost before the law was enacted. (4) The law of 
measurement existing under the acts of Congress, by 
which one hundred cubic feet of space within a ship’s 
hold are taken as holding a ton of freight, bas no appli- 
cation to a vessel sailing undera foreign registry. (5) A 
ship was insured in January, while at Rotterdam, un- 
der a policy containing a warranty not to use ports in 
Kurope north of Antwerp between November 1 and 
Marchl. Held, that having insured the vessel while 
lying at Rotterdam, which is a port north of Antwerp, 
the company waived the warranty. (6) In an action 
on such policy the complaint alleged that the vessel 
arrived in New York about April 14, but there was no 
evidence of when she left Rotterdam nor of the usual 
length of the voyage between that port and New York. 
Held, that assuming the allegation of the complaint 
to be correct, the court could not determine asa fact 
that she left Rotterdam prior to March 1. (7) Evidence 
that a vessel sailed in May, was seen in the following 
October and was never seen or heard of again, is 
prima facie proof in an action on an insurance policy 
expiring on December 29 following that the ship was 





lost during the life-time of the policy. Second Divi- 
sion, Dec. 1, 1891. Reck v. Phenix Ins. Co. Opinion 
by Brown, J. 7 N. Y. Supp. 492, reversed. 


JUDGMENT—EXECUTION—DECEASED DEFENDANT— 
PRINCIPAL AND SURETY. —Under the Code of Civil Pro- 
cedure, section 1380, which provides that after the ex- 
piration of one year from the death of a judgment 
debtor the judgment may be enforced by execution 
against any property on which it is a lien, land belong- 
ing to a deceased judgment debtor may be sold to sat- 
isfy a judgment which is a lien on the land, even 
though the judgment was against decedent and an- 
other person jointly, and decedent was surety for such 
other person. Trethewy v. Ackland, 2 Saund. 48c, 
note; Reed v. Garvin, 7 Serg. & R. 354; Com v. Mateer, 
16 id. 416; Siles v. Brock, 1 Penn. St. 215. Second Di- 
vision, Dec. 15, 1891. Baskin v. Huntington. Opinion 
by Follett, C.J. 6N. Y. Supp. 441, affirmed. 


LANDLORD AND TENANT—FRAUD—WAIVER.—A ten- 
ant who has leased a house on the false representa- 
tions of the landlord that the furnace will heat the 
house does not, by payment of the rent, waive his right 
to sue the landlord for damages sustained on account 
of such faise representations. The rule is that, where 
a fraud is perpetrated in procuring the execution of a 
contract, the party defrauded has an election of rem- 
edies. He may after knowledge of the fraud rescind 
the contract, and recover back that which he has 
parted with, or he may continue to perform on his 
part and maintain an action for such damages as he 
has sustained by reason of the fraud. Whitney v. 
Allaire, 1 Hill, 484; 4 Den. 554, affirmed; 1 N. Y. 305; 
Miller v. Barber, 66 id. 558. If he rescind he must do 
so immediately upon the discovery of the fraud, and if 
he continue the use and occupation of the property 
received under the contract, he will be deemed to have 
elected to affirm it. Strong v. Strong, 102 N. Y. 69; 
Schiffer v. Dietz, 83 id. 300. The plaintiff in this case 
did not rescind. He continued in the use and occupa- 
tion of the premises during the entire term for which 
they were leased, and paid the rent thereon from month 
to month, as it became due and payable. He may 
however have his action for damages unless he has 
waived the same. Big. Frauds, 184; Cooley Torts, 505; 
St. John v. Hendrickson, 81 Ind. 350, 552. Second Di- 
vision, Dec. 1, 1891. Pryor v. Foster. Opinion by 
Haight, J. 7 N. Y. Supp. 4, affirmed. 


MARRIAGE—CONVEYANCE TO HUSBAND AND WIFE— 
JOINT TENANCY—ENTIRETIES.—Laws of 1849, chapter 


375, provides that any married woman may take byin- . 


heritance or by gift, grant or devise, from any person 
other than her husband, and hold to her separate use 
and convey and devise realand personal property, or 
any interest therein, the same as if she were unmar- 
ried. Laws of 1860, chapter 90, and Laws of 1862, chap- 
ter 172, provide that the separate property of a mar- 
ried woman shall, notwithstanding her marriage, re- 
main her separate property, and shall not be subject 
to the control of her husband, or liable for his debts, 
and that she may sell and convey such property the 
same as ifshe wereunmarried. Held, that where land 
is conveyed to the husband and wife in express terms, 
as joint tenants, they take as such and not as tenants 
by the entirety. Bertles v. Nunan, 92 N. Y. 152, fol- 
lowed. Dec. 1, 1891. Joossv. Fey. Opinion by Gray, 
J. 9N.Y. Supp. 275, reversed. 


MASTER AND SERVANT — DEFECTIVE APPLIANCES — 
EVIDENCE OF PRIOR ACCIDENTS.—In an action against 
a railroad company by a member of a switching gang 
for personal injuries, where defeadant admits that the 
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injuries were caused by the overlapping of the dead- 
woods of two cars of unequal height, which plaintiff 
was coupling, aud interposes the sole defense that 
plaintiff bad assumed such risk, plaintill cannot show 
that similar accidents have happened on the road be- 
fore. It is the general rule that proof of similar acci- 
dents is not admissible in evidence. This rule bas ex- 
ceptions, it is true. In Pomfrey v. Village of Saratoga 
Springs, 104 N. Y. 458, a witness who was testifying as 
to the condition of the sidewalk at the time of the in- 
jury which was the subject of the action, was per- 
mitted to testify that he had fallen there himself, and 
it was held to be competent because it tended to show 
how he came to know the condition of the sidewalk. 
It has been held that such evidence is competent in a 
class of cases where it is important to show that the 
defendant had notice or was warned of the dangerous 
character of municipal sidewalks, or of the inadequacy 
of facilities provided for the passage of passengers to 
and from trains over the company’s premises. Gillrie 
v. City of Lockport, 122 N. Y. 403, and cases cited; 
Brady v. Railway Co., 127 id. 46. But the exceptions 
to the rule have not been and should not be so far ex- 
tended as to permit such testimony in a case where it 
can have no bearing whatever on the issues, otherwise 
the general rule which is well grounded would be over- 
thrown. In the case before us it did not tend in any 
degree whatever to the establishment or support of 
plaintiff's cause of action to show that the defendant 
had knowledge of the dangers incident to the coupling 
of cars such as those which were the occasion of plain- 
tiff's injury. Second Division, Dee. 22, 1891. Dye v. 
Delaware, L. & W. R. Co. Opinion by Parker, J. 


MUNICIPAL CORPORATIONS—NEGLIGENCE—CARE OF 
STREETS— EVIDENCE—QUESTION FOR JURY. —(1) In an 
action against a village for injuries caused by a fall on 
the sidewalk, evidence that there was on the sidewalk 
a ridge of snow and ice five or six inches high, which 
was uneven and very slippery; that the ridge had been 
there for a week before the accident, and was formed in 
part of snow that had fallen more than two weeks be- 
fore, and that no attempt to remove the ridge had been 
made, is sufficient to justify a refusal to grant a non- 
suit. (2) In an action to recover damages for personal 
injuries resulting from a fall on a slippery sidewalk, 
the question as to whether the rectocele from which 
the plaintiff was shortly afterward found to be suffer- 
ing was occasioned by the fall is a question for the 
jury, where there is expert testimony to the effect that 
rectocele might be produced bya fall. Second Divis- 
ion, Dec. 1, 1891. Keane v. Village of Waterford. 
Opinion by Haight, J. 8 N. Y. Supp. 790, affirmed. 


NEGLIGENCE—DANGEROUS PREMISES—VAULT UNDER 
SIDEWALK—CONSENT OF MUNICIPAL OFFICERS.—(1) 
The owner of acity lot, who has, with consent of the 
city authorities, constructed avault under the side- 
walk in front of his lot, is not responsible for injuries 
received by a pedestrian who falls into the vault on ac- 
count of the breaking of the flag-stone over it, where 
no actual negligence on the part of the lot-owner is 
shown. Jennings v. Van Schaick, 108 N. Y. 530; Chi- 
cago City v. Robbins, 2 Black, 418, 425; Robbins v. 
Chicago City, 4 Wall. 657, 679; Village of Seneca Falls 
v. Zalinski, 8 Hun, 571, 573; Van O’Linda v. Lothrop, 
21 Pick. 292, 297; Fisher v. Thiskell, 21 Mich. 21; Grid- 
ley v. City of Bloomington, 68 Ill. 47, 50; Nelson v. 
Godfrey, 12 id. 20, 23; Clark v. Fry, 8 Ohio St. 358; 
Wood v. Mears, 12 Ind. 515; Mallory v. Griffey, 85 
Penn. St. 275; Hundhausen v. Bond, 36 Wis. 31; Irvin 
v. Fowler, 5 Robt. (N.Y.) 482; 2 Dill. Mun. Corp., $$ 699, 
700; Cooley Torts, 748. (2) The consent of a city to 
the construction of a vault under the sidewalk in front 
of a business block may be inferred from the acquies- 








cence for nine years of the public officers in charge of 
the streets. Second Division, Deo. 8, 1891. Labbuge v. 
Powers. Opinion by Vann, J. 7N. Y. Supp. 306, af- 
firmed. 


PARTNERSHIP — ACCOUNTING — SETTLEMENT. — (1) 
Where a partnership between plaintiff and defendant 
is voluntarily dissolved, and plaintiff is authorized to 
liquidate the business of the firm, and the parties par- 
tially settle their affairs, but finallyan action for an 
accounting is brought, it is error to dismiss the com- 
plaint on the ground that it does not show that plain- 
tiff has any right to equitable relief, when defendant 
does not plead a want of equitable ‘jurisdiction, or al- 
lege that plaintiff has an adequate remedy at law. (2) 
Defendant in such case was indebted to the firm, and 
agreed with plaintiff to make an approximate calcula- 
tion of the probable final result of the liquidation of 
the affairs of the firm. Such calculation was madeand 
a sum was fixed on as the approximate amount that 
defendant would owe’ plaintiff on account of his in- 
debtedness. For this sum defendant gave to plaintiff 
two promissory notes, which when paid it was agreed 
should be applied to the payment of said indebtedness. 
Held, that there was no such a settlement as would 
defeat an action foran accounting. Second Division, 
Dec. 1, 1891. Watts v. Adler. Opinion by Vann, J. 
7 N. Y. Supp. 564, reversed. 


PHYSICIANS — NEGLIGENCE — INSTRUCTIONS.—(1) A 
physician employed by acity to treat patients at the 
city almshouse is liable to one of such patients who is 
injured through the physician’s negligence, though 
there is no contractual relation between such patient 
and the physician. It has been held that the fact that 
a physician or surgeon renders services gratuitously 
does not affect his duty to exercise reasonable and or- 
dinary care, skill and diligence. McCandless v. Me- 
Wht, 22 Penn. St. 261-269; McNevins v. Lowe, 40 III. 
209; Gladwell y. Steggall,5 Bing. N. C. 733. But we 
do not deem it necessary to consider or determine this 
question, for it appears that the plaintiff's services 
were not gratuitously rendered He was employed by 
the city as one of the physicians to attend and treat 
the patients that should be sent to the almsbouse. The 
fact that he was paid by the city instead of the plain- 
tiff did not relieve him from the duty to exercise ordi- 
nary care and skill. (2) Where gangrene sets in be- 
cause a physician waits for ten days before amputating 
a crushed foot, the question whether such delay con- 
stituted negligence is for the jury, though it is claimed 
by the physician that he waited in order to see whether 
the foot could be saved. (3) In an action against a 
physician for malpractice, where there is evidence that 
he was negligent, it is proper to refuse to instruct the 
jury that ‘if the plaintiff did not obey the defendant’s 
instructions, and this contributed to the injury, the 
plaintiff cannot recover,’’ since such fact would only 
goin mitigation of damages. Second Division, Dec. 
15, 1891. Du Boisv. Decker. Opinion by Haight, J. 
4 N. Y. Supp. 768, affirmed. 


SCHOOL BONDS—VALIDITY—MAJORITY VOTE.—Un- 
der Laws of 1864, chapter 555, which provides that an 
issue of school bonds must be authorized by vote of 
“a majority of allthe inhabitants of any school dis- 
trict entitled to vote, to be ascertained by taking and 
recording the ayes and noes of such inhabitants at- 
tending at any school district meeting,” a vote in favor 
of bonds by the majority of those voting is sufficient 
to authorize the issue of bonds, though such majority 
is less than half of the voters actually present at the 
meeting. Second Division, Dec. 15, 1891. Smith v. 
Proctor. Opinion by Vann, J. Parker, J., dissenting. 
6 N. Y. Supp. 212, affirmed. 
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TRUSTS — RECEIVERS—CORPORATIONS— EQUITY.—(1) 
An insurance company deposited some of its funds 
with a trust company, to be distributed among the cer- 
tificate-holders in case the insurance company made 
default in meeting its obligations. Afterward the 
trustees of the insurance company petitioned for its 
voluntary dissolution, and a receiver was appointed. 
Held, that the court had no power to compel the trust 
company, in the absence of any misconduct on its part, 
to turn the trust fund over to the receiver to be dis- 
tributed by him instead of by the trust company. (2) 
A payment of such fund by the trust company to the 
receiver, pursuant to an order of court, is not a volun- 
tary payment that would prevent the trust company 
from moving for an order for the repayment of the 
fund. (3) Where the trust company waits ten months 
before moving for such order of repayment, the re- 
ceiver, in accounting with the trust company, should 
be allowed for payments made by him in good faith 
out of said fund, under order of court. (4) Such pay- 
ments, which have been made by the receiver to attor- 
neys in the case for their fees, should be repaid by 
them to the receiver, and by them tothe trust com- 
pany. Dec. 15,1891. ure Voluntary Dissolution of 
Home Provident Safety Fund Ass'n of New York. 
Opinion by Peckham, J. 15 N. Y. Supp. 211, re- 
versed. 


VENDOR AND VENDEE—BONA FIDE PURCHASER— 
RIGHTS OF PERSONS IN POSSESSION.—(1) 8. executed to 
one W, two instruments purporting to convey land to 
W. They were however intended by both parties to 
be collateral security for advances of money from W. 
toS. S. by his tenants remained in possession. Sub- 
sequently, with S.’s knowledge, consent and authority, 
W. conveyed the premises for valuable consideration 
to plaintiff. Held, that plaintiff obtained a good title, 
the fact of S.’s acquiescence in the sale taking the case 
out of the general rule that the possession of a third 
person is notice to the purchaser of the rights of the 
possessor. (2) In such case 8. would be estopped to as- 
sert any claim to the title or right to redeem. Wilson 
v. Parshall (Sup.), 7 N. Y. Supp. 479; Gennerich v. Ul- 
rich (Sup. ). 12 id. 353; Noxon v. Glen, 2 N. Y. St. Rep. 
661; McNeil v. Bank, 46 N. Y. 325; Bank v. Living- 
ston, 74 id. 223. Second Division, Dec. 22,1891. Min- 
ton v. New York El. R. Co. Opinion by Haight, J. 8 
N. Y. Supp. 959, affirmed. 


_ > 


ABSTRACT OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW—VIOLATION OF ORDINANCE—DRIV- 
ING ON SIDEWALK.—The violation of a city ordinance 
against driving on a sidewalk cannot be justified on 
the ground of necessity arising from the muddy con- 
dition of a street, where such condition was known to 
defendant before he started to drive along it, and 
where, to avoid unloading his wagon, he drove on the 
sidewalk, though such street was the only passage to 
his place of business. It is admitted to have been the 
well-settled law in England that where a highway be- 
came obstructed and impassable from temporary 
causes, a traveller might go extra viam upon the adja- 
cent land, without subjecting himself to liability in an 
action of trespass brought by the owner. 2 BI. Com. 
36; Bullard v. Harrison, 4 Maule & 8S. 387, 393; Taylor 
v. Whitehead, 2 Doug. 744-748. This extraordinary 


rule was subsequently recognized by the courts of this 
country, and theright to do with impunity what would 
ordinarily subject a person to liability in an action for 
damages was generally held to rest upon the doctrine 
of necessity. Campbell v. Race, 7 Cush. 408. 


The right 











on the part of the traveller is, according to the defini- 
tion of Bigelow, C. J., ‘confined to those cases of in- 
evitable necessity or unavoidable accident arising from 
sudden and recent causes, which have occasioned tem- 
porary and impassable obstructions in the highway.’’ 
Campbell v. Rice, supra. When a traveller has notice 
of the existence of the obstruction, and can reach his 
destination with his vehicle by another route, which 
is more circuitous, but not unreasonably long, he will 
not be permitted, merely for the sake of convenience, 
to pass without incurring liability in a civil action by 
the more direct way over the land of an abutting pro- 
prietor. Farrelly v. City of Cincinnati, 2 Disn. 516. 
The objection that the rule licenses the taking of pri- 
vate property for public use without compensation is 
met by the argument that the grant of the easement 
in the highway carried with it the right in a case of 
supreme necessity to pass over adjacent land. The 
principle bas been heretofore invoked, so far as our 
investigations have extended, only for the purpose of 
avoiding responsibility for damages in civil actions. 
The rule is said to have originated in England ata 
time when there were no public officials who were lia- 
ble to indictment or to respond in damages for per- 
mitting the highways to become impassable. Where 
there isa town ordinance forbidding persons to lead 
or drive horses along the sidewalk, which is the por- 
tion of the street intended for the use of pedestrians, 
and a violation of the ordinance is an indictable of- 
fense, and where at the sametime the commissioners 
of the city are liable criminally for failure to keep the 
streets proper in passable condition for vehicles of all 
kinds, an individual who deliberately and with full 
notice of the state of the street, loads his wagon and 
drives along it tothe dangerous point, will not be al- 
lowed to evade punishment for violating the letter of 
the law on the ground that it was absolutely necessary 
to do so in order to escape danger to his property, 
which he has willfully put in peril. Especially will 
this principle hold good in a case like that at bar, 
where in order to avert danger the traveller insists that 
he may drive upon the sidewalk, and make it impass- 
able for foot passengers, to whose exclusive use it is by 
law devoted, and escape liability under an indictment 
on the plea of necessity, when he could have unloaded 
his tobacco even after his team was in the mad, and 
have moved the wagon back or forward. Pedestrians 
have rights that are intended to be protected by such 
ordinances, and among them that of carrying their 
wares as well as safely passing by the public footway. 
The man who transports his goods on wheels must, 
when the street proper becomes impassable, join the 
caravan of footmen till such time as those charged 
with the duty can be induced or driven to repair it, 
rather than rush his team over the sidewalk and ren- 
der it also perillous or disagreeable for the larger num- 
ber of persons for whose comfort and convenience the 
protective ordinance was passed, merely in order to 
ship his goods more rapidly. The fact that the foot- 
way had not been paved made it only more suscepti- 
ble to injury from hauling heavily-loaded wagons over 
it, and rendered it more important to pedestrians that 
the ordinance should be rigidly enforced. In our geo- 
graphical location, where the climate is milder, car- 
riages are not often subject to delay by immense 
blocks of snow and ice, suddenly deposited in high- 
ways, as inthe colder regions of the northern and 
north-western States of this country, or in the higher 
latitude of England, and while our public roads are of- 
ten rendered temporarily and for short distances im- 
passable on account of sudden washes, no case involv- 
ing the claim of right on the part of a traveller to go 
extra viam has hitherto arisen in this State. Mud, 
rather than ice and snow, is the common enemy of 
those who travel our highways on foot or in carriages, 
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but it must be only in exceptional instances that mud 


or any thing except a sudden wash renders highways 
absolutely impassable. It is usually held to be the 
duty of the traveller to remove brush or other slight 
obstructions to his passage along a public road, when 
he can do so with little trouble or delay, rather than 
go upon the premises of the adjacent owner. The law 
provides generally, as far as it is practicable, for the 
uninterrupted use by wagons and carriages of that 
portion of the highway intended as a pass-way for 
them, but it isthe duty of the owner of such vehicles 
to beware, in the exercise of their own rights, not to 
infringe upon those of other citizens, just as the same 
limit is fixed by the law to the enjoyment of their own 
exclusive property. N.C. Sup. Ct., Dec. 8, 1891. State 
v. Brown. Opinion by Avery, J. 


——_>_—_—_ 
CORRESPONDENCE. 


CORRECTION FROM Dr. BIGELOW. 


Editor of the Albany Law Journal: 

Will you kindly say that circumstances prevented 
me from seeing the proofs of my address, printed in 
last week’s JOURNAL, and that one or two mistakes in 
consequence crept into the print. The only one of se- 
rious importance is the insertion, as part of the text, 
of a foot note of the recent action of the French Sen- 
ate touching the clergy, near the end of the address. 
If that be omitted, the connection between what pre- 
cedes the paragraph and what follows it will be clear, 
where ali 73 hazy now. 


Boston, Feb. 1, 1892. 


MELVILLE M. BIGELOw. 


—_ > 


THE NINTH LESSON. 


\ ARKS of punctuation are used only to a limited 
4 extent in actual reporting. The semi-colon is 
usually indicated by a space of an inch or more; the 
period by a cross. When notes are taken at verbatim 
speed little opportunity is allowed for punctuating, the 
only practical method being to leave spaces to corre- 
spond with the speaker's pauses, and insert the proper 
marks afterward when transcribing. Numbers are 
expressed in the usual manner, that is, by the Arabic 
numerals, 1, 2,3, 4, ete. There is no pressing need for 
any differént method of expressing numbers, since the 
present method is as short as short-hand itself. This 
is shown by the fact that a column of figures can be 
written as fast as the numbers are called off. 

The reporter, when pressed, writes larger than ut 
other times. Some persons take this as evidence that 
a large hand is the most rapid. It proves just the con- 
trary. The really skillful stenographer, when writing 
at high speed, is not flurried, and writes about as small 
a band asusual. There can be no question but that 
the greatest speed will be attained ultimately, only by 
writing the characters near each other, cultivating a 
neat style, and writing as small a hand as practicable. 

A good, fine-pointed, short-nibbed gold pen of me- 
dium size is the best for reporting purposes. It should 
be more or less elastic, depending on the writer’s light- 
ness of touch. Good writing fluid is preferable to ink. 

A small hook at the beginning and on the circle side 
of a stem, indicates that listo be added. For exam- 
ple, play, evil, line 1. A hook on the opposite side in- 
dicates r; see price, trump, line2. The hooked stems 
are called double consonants. A circle on the r side of 
straight letters implies r; see spry, sober, line 3. In 
order to bring the hook on the left side (to signify r), 
f, v and th are reversed; see over, thrice, etc. Line 3. 








A circle may be written within a hook; see civil, dis- 
tress, suffer. When the r-hook is prefixed to m or n, 
the stem is shaded; see glimmer, trainer, line 2. Rand 
lare called initial hooks; the f and » hooks, which oc- 
cur at the end of letters, are called final. F' is attached 
to straight stems only, and is written on the circle side, 
asin puff, line 4. ‘This hook is used for v also, as in 
above. ‘The n-hook is put on the opposite side of 
straight letters, and is also attached to curves. See 
lines 4and 5. A circle written on the n-hook side of a 
straight letter at the end of words, implies; for ex- 
ample, pines, chance (but not density), line 6. All these 
hooks should be small and light. 

Exercise.—Black blame claim close globe pledge total 
gray grow break pray dray loiter pry trail cry drill 
keeper phrase favor Friday through strike stray spree 
sample cough crave bluff grove strive grieve pain stain 
bean bone dine twine taken turn bench lone mine fine 
abstain expense distance. 

Sentences.—1. Every rose has its prickles. 2. Every 
path has its puddle. 8. Variety is the very spice of 
life. 4. Forthe upright there are no laws. 5. All 
cruelty springs from weakness. 6. Wise judges are we 
of each other. 


KEY TO PLATE 9. 


1 Play able evil civil fleeces shelf devil Majel. 2 Price 
breezes trump catcher glimmer trainer exaggerate dis- 
tress. 3 Spry sober suffer over thrice pressure measure 
cigarette. 4 Puff spine above brain stiff strain cuff 
clown. 5 Flown thine assign ozone sbine hen explain 
sustain. 6 Pines chance density lonesome extensive 
behavior reference sister. Translate lines 7 to 15. 
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CURRENT TOPICS. 

"\HE Law Quarterly Review for January has a 

well-executed portrait of the accomplished ed- 
itor, Sir Frederick Pollock, making him a surpris- 
ingly young-looking man. The number is in every 
way valuable. The ‘‘notes” of recent cases are ex- 
ceedingly scholarly and lively. In regard to Com- 
missioners, ete., v. Pemsel, 91, A. C. 581, the Review 
says: ‘‘ No part of the English law is so unsatisfac- 
tory as that portion which consists of loosely-drawn 
statutory enactments interpreted by judicial sub- 
tlety. A vague consciousness of this fact accounts 
for much of the opposition entertained by sensible 
lawyers to large proposals for codifying the common 
law.” But why any more ‘‘ unsatisfactory ’’ than the 
same ‘‘ subtlety’? applied to the fluid common law? 
The editor says: ‘‘‘ Every good man could wish,’ as 
the late Serjeant Arabin said, that so learned and 
accomplished a judge as Lord Watson had not re- 
vived the abuse of the word ‘collaborateur’ in this 
connexion, Thus used, it is neither good French, nor 
any sort of English, and we have too much respect 
for good Scots to believe, even on Lord Watson’s 
authority, that Scots will allow it.” And ‘every 
good man could wish,” we think, that so learned 
and elegant a writer as Sir Frederick would not use 
such a vile phrase as ‘‘in this connexion,” and 
above all would not spell the last word with an z. 
The reviewer justly censures a head-note which sim- 
ply says: ‘*The decision of the Court of Appeal 
upon the construction of a will and codicils, af- 
firmed,” observing, ‘‘ Well, it is a short head-note 
‘for once.” Of Derry v. Peck, 14 App. Cas. 337, he 
says: ‘‘ Like the genie in the ‘Arabian Nights’ that 
issued from the casket, it seems growing till it 
threatens to overspread the whole legal horizon.” 
‘*A summons in chambers for leave of the court to 
pay addresses to a lady ward,” says the reviewer, 
‘*is not the most romantic commencement of court- 
ship. Miss Lydia Languish would undoubtedly 
have objected to it strongly, and to any one coming 
so recommended.” But in Bolton v. Bolton, ’91, 3 
Ch. 270, such a ‘courting order” was issued. 
‘Mr. Justice Maule was such a master of that figure 
of rhetoric known as irony that Jessel, M. R., may 
well have doubted whether the naive interrogatory 
‘How does the mother of an illegitimate child dif- 
fer from a stranger?’ (Re Lloyd, 3 M. & G. 547) was 
to be taken seriously. * * * In Scotland Mr. 
Legality, to use Bunyan’s language, is still abroad, 
notwithstanding the high illegitimate birth-rate 
there (perhaps because of it) and a mother cannot 
get damages against a railway company for causing 
the death of her illegitimate child (Clarke v. Cartin 
Coal Co., 91, A. C. 420), because there is no obliga- 
tion on the part of such child to ‘aliment’ its 
mother. Such ‘unlawful productions,’ as an old 
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case severely says, are not to be ‘ encouraged.’” In 
regard to dishorning cattle the reviewer says: 
“When Sydney Smith once confessed a desire to 
roast a Quaker, a solemn gentleman present, horri- 
fied at such a sentiment, exclaimed, ‘ But have you 
considered the pain, sir?’” This question of dis- 
horning is making a great ‘‘ rumpus” in the British 
courts. In regard to the suit by the infant, en ven- 
tre sa mere at the time in question, for a personal in- 
jury by the negligence of a railway carrier ( Walker v, 
Great North. Ry. Co. of Ireland, 28 L. R., Ir. Q. B. 
69), we are glad to see that the reviewer thinks, with 
us, that the action ought to have been sustained. 
According to Buller, J., an unborn infant or ‘‘non- 
entity” isa very able person. The reviewer con- 


cludes with an appeal to his ‘‘learned and literary 
correspondents beyond seas” to cease to suffer his 
name to be misspelled ‘‘ Quaterly.” Let them think 
of a quart early, and they will almost have it. 
‘*Conveyancing under the Ptolemies” is a very 
readable article on recent Egyptian ‘‘ finds,” 


The usual annual hearing before the Senate judi- 
ciary committee was had upon the Code of Evidence 
during the past week. Hon. James C. Carter ap- 
peared in opposition to the provisions of the Code 
and made an argument against its adoption. 
Charles D. Baker, who was secretary of the commis- 
sion which compiled the Code of Evidence and has 
taken a warm interest in it, in the absence of David 
Dudley Field, whose health is such as to render it 
impossible for him to attend at the present session, 
made the argument in favor of the Code. J. New- 
ton Fiero, president of the State Bar Association, 
appeared for the purpose of stating that the Bar As- 
sociation of the State had for a number of years 
passed resolutions favoring the Code of Evidence, 
and had this year again passed a similar resolution, 
and requested him as president of the association to 
present the views of the association to the commit- 
tee. He made no argument. 


A hearing has been had before the Assembly ju- 
diciary committee npon the amendment to the Con- 
stitution striking out the clause allowing pensions 
to judges who have served more than ten years. 
The resolution was introduced by Assemblyman 
Laing who appeared in favor of it. A general dis- 
cussion was had, during which the suggestion was 
made, that the resolution should be amended so as 
to provide that it should in no wise affect the right 
of judges now in office to receive the salary after 
seventy years of age, to which they would be en- 
titled under the present provision of the Constitu- 
tion. This seemed to meet the approval of the 
committee. Another suggestion was made to the 
effect that in case pensions are continued, the Con- 
stitution should be so amended as to provide that 
the governor might call upon any one of the judges 
over seventy to render such service only to Circuit 
or Special Term, or sitting as referee, as might be 
desirable. The committee have not yet reported 
with reference to the bill. 
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The Bar Association bill to improve the method 
of reporting, fully described in the report of the 
committee on law reform published in full in the 
Law JourRNAL last week, has been introduced in 
the Senate by Senator Roesch, chairman of the ju- 
diciary committee. 


In the last number of the American Law Review, 
Judge Clark, the sole survivor of the Georgia codi- 
fiers, gave an interesting account of the Code of that 
State, enacted in 1860, which put into statutory form 
the unwritten laws of the State as declared by its 
Supreme Court. He says: “ A code of laws must be 
founded on the developments of time, and no State 
or nation is prepared for a code of laws until it has 
gradually enacted a series of laws from which, by 
harmonious amendments and alterations, a wise sys- 
tem may be formed.” On this The Notion remarks: 
“Though Judge Clark asserts that during the 
twenty-seven yeurs of trial the Code of Georgia has 
been found adequate to every emergency, it may be 
doubted whether it has been a benefit to the juris- 
prudence of the State. There are others besides the 
late Robert Toombs who have doubted its wisdom. 
The Code enacted into law the decisions of the State 
Supreme Court. That court was not organized until 
1845. It was unhampered by binding precedents, 
and consciously adopted a policy at war with the 
arbitrary and technical principles which character- 
ized the early common law. There can be no doubt 
that this court, if care had been continually exercised 
in the selection of its judges, would in fifty years 
have gradually moulded a much more admirable sys- 
tem of laws than that struck off at a heat by the three 
codifiers of 1860.” It is quite possible that the 
writer is correct, nevertheless it is apparent that 
Georgia did wisely in recognizing the superiority 
of written laws, and beginning early on that theory, 
No argument in favor of delay can apply to this 
State. We have had a century of judge-made law, 
and now it is time to set down authoritatively, def- 
initely and concisely the laws thus declared. It 
would have been better for us to have done so half a 
century ago, even if we had by this time outgrown 
that Code and now needed a new one. 


The puritanic spirit in respect to Sunday observ- 
ance is still absurdly rife in Massachusetts, where 
the Supreme Court has just found it necessary to 
decide (Barker v. City of Worcester), that one who 
walks a little over a mile on Sunday, partly for ex- 
ercise and partly to make a social call, is not a 
‘*traveller,” punishable by fine, and may recover 
for personal injuries caused by a defective street- 
crossing. The court was not unanimous, it seems. 
The majority opinion is just a little satirical, appar- 
ently. W. Allen, J., observes: 

“It was held in Hamilton v. Boston, 14 Allen, 475, 
upon full consideration, that walking half a mile in the 
streets of Boston for air and exercise was not travel- 
ling within the meaning of the statute. We cannot 
distinguish the case at bar from that case. The difter- 








ence in distance passed over does not distinguish the 
cases. If a walk of half a mile does not make a person 
a traveller, it cannot be held as matter of law that he 
becomes one by extending his walk toamile and an 
eighth. The fact that the plaintiff rode part of the way 
on his return is immaterial, even if riding is more 
travelling or more unlawful than walking. He started 
from his home to walk. He was walkiug when he was 
injured, aud the fact that he rode part of the way on 
his return, even if this were unlawful, could not affect 
the character in which he was using the highway at 
the time he was injured. Davidson v. Portland, 69 
Me. 116. The only other ground for distinguishing the 
cases is that in Hamilton v. Boston the purpose of the 
plaintiff in walking was merely for recreation; in this 
case there was also the purpose of making a social call. 
Neither act is prohibited by law, if that is material. It 
isnot unlawful under the statute, or as against public 
policy, to pay friendly visits or to indulge in the recre- 
ation of walking on the Lord’s day. It is unlawful to 
travel for the purpose of doing either, but it is not the 
purpose but the fact of travelling for the purpose that 
renders the act unlawful. Upon no principle can the 
same walk be held to be travelling if for the purpose of 
making a friendly call, and not travelling if for the 
purpose of air and exercise.” 


The court approved O° Connell v. Lewiston, 65 Me. 
34, and seems to be crawling away from the spirit of 
the decisions of some twenty years ago in respect to 
the wicked shoemaker who was sent to prison for 
hoeing a few hills of corn in his yard early Sunday 
morning, and the sacrilegious farmer who suffered in 
like manner because he gathered some seaweed on 
a lonely beach late Sunday night. But there isa 
dangerous dictum in the opinion above. Js riding 
‘more travelling” than walking? Does a man 
come nearer to travelling when he rides behind a 
horse that walks than when he walks without any 
horse in front of him? We wish the court would 
not suggest such uneasy inquiries. ‘* Never stir a 
sleeping dog” is a wise Spanish proverb. 


We have decided, with a view to further increas- 
ing the popularity of the ALBAny Law JouRNAL, 
to add a limited Biographical Department, to be de- 
voted to biographies of the judiciary and members 
of the bar, with well-executed portraits of the sub- 
jects of the biographies. The productions will be 
comprehensive and full, setting forth without exag- 
geration or undue panegyric, but in perfect con- 
formity to the facts, the character, career and busi- 
ness facilities, etc., of the subjects. The biographies 
will be written by L. B. Procror, whose Annals of 
the Bench and the Bar of the State of New York, 
and whose published works as a legal historian and 
biographer have so long and favorably commended 
him to the profession and the public. We take 
pleasure in calling attention of our readers to the 
biography of the Hon. Hamiiton Harris, one of 
the leaders of the ALBANY Bar, which will be found 
in our Biographical Department of this issue of the 
Law JOURNAL. 


A wise man learns something new every day, and 
to-day we, although not wise, rejoice to have learned 

















STE SS OS SO SO ee 


> > = 


a ee 


=A So 








THE ALBANY LAW JOURNAL. 161 











that by the prevailing English statute of treasons 
(of Edw. 3d) it is treason ‘‘if a man violates the 
wife of the king’s eldest son.’’ We dare say that the 
verb is not there used in the sense of ravish, and 
that the woman’s consent would not mitigate the of- 
fense. At least the apparent reason of the statute 
would imply this. 


——__¢—_— 


NOTES OF CASES. 

VERY interesting practice case was decided 

by the General Term of the Fifth Department, 
in October, in Lanning v. Galusha. The plaintiff, a 
garden farmer near Rochester, sued the defendants for 
an injunction restraining them from operating a rail- 
road in a highway, alleging a public nuisance by 
obstruction of the highway, with special damage 
to plaintiff. In the same complaint, without being 
separately numbered, were allegations of personal 
injury to the plaintiff, while travelling on the high- 
way, by the fright and running away of his horse 


agement of a locomotive on the railway. The de- 
fendant demurred on account of improper joinder 
of causes of action. The court, by Macomber, J., 
said: ‘‘It appears to us that in this respect there 
has been a misjoinder of causes of action, namely, 
one for the relief from a nuisance where the plain- 
tiff has suffered special damages by reason of the 
continued unlawful use of the highways; and the 
other a cause of action which rests upon allegations 
only of negligence in the operation of a particular 
train at a given time, to the damage of the plaintiff 
when he was without fault. Subdivision 9 of sec- 
tion 484 of the Code of Civil Procedure is pressed 
upon our attention, where it is provided that there 
may be united in the same complaint claims arising 
out of the same transaction or transactions con- 
nected with the same subject of action. But this 
negligent act of running a train on a particular trip 
cannot be said to arise out of the same transaction 
which constitutes the general burden of the com- 
plaint, nor is it connected with the same subject of 
action. The one cause of action is founded upon 





| the guard. 
in consequence of the defendant’s negligent man- | 


amed, and that tnhe latter is not left to his remedy 
of making a motion to compel the plaintiff to sepa- 
rate the causes of action, and to separately number 
them.” 

In Pounder v. North-Eastern R. Co., 45 L. T. Rep. 
(N. S.), Q. B. Div. 679, the plaintiff had been en- 
gaged as a bailiff in the eviction of miners, and in 
consequence had become very unpopular. He and 
two other bailiffs had taken railway tickets as pas- 
sengers, but while on the platform they were recog- 
nized by a number of miners who were going as 
passengers by the same train. These miners threat- 
ened the plaintiff, who took refuge in the guard’s 
van, but was removed therefrom by the company’s 
servants and put in acarriage with other passen- 
gers. Several miners rushed into this carriage 
where the plaintiff was, thereby overcrowding the 
carriage, and when the train started they assaulted 
the plaintiff. These assaults were repeated by other 
miners on the journey, the plaintiff complaining to 
In an action against the railway com- 
pany on the ground that the company had been 
guilty of negligence in allowing the carriage to be 
overcrowded, and in not removing the miners, held, 
that the plaintiff was not entitled to recover. 
Smith, J., said: ‘‘ Ordinarily it is the duty of a car- 
rier of passengers, arising out of the contract of car- 
riage, to carry the passenger upon the contracted 
journey with due care and diligence, and to afford 
him reasonable accommodation in that behalf. If 
the carrier omits to perform either of these duties 
he is responsible for the ordinary consequences aris- 
ing to the ordinary passenger therefrom. There is 
no duty in these circumstances to take extraordinary 
care of a passenger by reason of any unknown pecu- 
liarity then attaching to him. It is said in the 
present case that the defendant company committed 
a breach of duty in allowing the carriage in which 
the plaintiff was travelling to become overcrowded, 
and that consequently they omitted to supply him 


| with reasonable accommodation, which the House 


| of Lords, in the case of Metropolitan R. Co. v. Jack- 


_son, 3 App. Cas, 193, had held to be evidence of 


the maintenance of a nuisance, and the other for | 


negligently operating a train on a particular occa- 
sion. We conclude therefore that the demurrer 


negligence, that is, breach of duty on the defend- 
ants’ part. Be itso. But the obligation which the 


| defendants undertook when they contracted with 


| 


was properly interposed upon the ground that there | 
were attempted to be joined in the complaint two 


causes of action, one for the relief against a contin- 
uing nuisance, and the other for personal injuries 
received throug the negligence of the defendants, 
happening without fault of the plaintiff, and we are 
of the opinion that these causes of action cannot 
be united in the same complaint. These two causes 
of action are not separated or stated to be independ- 
ent of each other, and they are not separately num- 
bered. But under the decisions of Wiles v. Suydam, 
64 N. Y. 173, and Goldberg v. Utley, 60 id. 427, the 
failure of the plaintiff to state them separately and 
to number them does not preclude the defendant 
from interposing his demurrer upon the ground 





the plaintiff was that if they omitted to supply him 
with reasonable accommodation they would be lia- 
ble for the consequences usually arising therefrom 
to one of the travelling public, not for consequences 
which might result to a man who required whilst 
travelling special protection for his safety, and 
which fact was unknown to the company when they 
contracted to carry him. To an ordinary passenger 
the consequences of not supplying reasonable ac- 
commodation, which is the breach of duty now set 
up, is certainly not his being assaulted by an inde- 
pendent tort-feasor, which is the sole injury or loss 
complained of in the present case. The cases put 
in argument of the company putting a known luna- 
tic, or a known biting dog, or a known leper, or a 
man known to be drunk and quarrelsome, into a 
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carriage with one of the ordinary travelling public, 
has no bearing on the present case, for the conse- 
quences likely to arise therefrom would be well- 
known to the company when they contracted to 
carry the passenger. The consequences likely to 
arise from putting pitmen to travel with a passenger 
at the time of the contract believed to be one of the 
ordinary travelling public, would not be that the 
pitmen should break the law and assault their fel- 
low-passenger. This is the difference between the 
cases.” Mathew, J., said: ‘‘I merely wish to add 
that there is no new principle of law involved in the 
case, as it is agreed that a railway company is bound 
to take reasonable care for the safety of their pas- 
sengers. The controversy was as to how that reason- 
able care is to be understood, and I am clearly of 
opinion that it is to be ascertained by reference to 
the ordinary incidents of railway travelling, and by 
what must be taken to have been in the contempla- 
tion of the parties when the contract was entered 
into. The principle has been very well illustrated 
by two cases familiar to lawyers. Redhead v. Mid- 
land R. Co., 16 L. T. Rep. (N. 8.) 485; L. R., 2 Q. 
B. 412; and Daniel v. Metropolitan R. Co., 24 L. T. 
Rep. (N. 8.) 815; L. R., 5 H. L. Cas, 45. In 
the present case the plaintiff was pressed to de- 
fine the limits of the supposed obligations on the 
railway company. It was contended by him that 
the railway company was bound to take reasonable 
care as to the safety of their passengers under such 
circumstances as in this case, and cases were put to 
him as to whether they were bound to protect rail- 
way passengers from the consequences of an unex- 
pected landslip, or a storm or a riot at a country 
station. Under the pressure of these cases the 
plaintiff was compelled to relinquish the advanced 
position which he had taken up at first — that the 
company were bound to take all care for the safety 
of their passengers — and he withdrew to a position 
which he thought more tenable, that the company 
are under an obligation to take some care for the 
safety of their passengers; but if that obligation is 
entered into with reference to special and extraordi- 
nary circumstances, the company must remain liable 
for assaults, even though murderous, and for dam- 
ages for loss of life; and these instances are suffi- 
cient to show that there is no such obligation. In 
the present case it was suggested that the servants 
of the company were willing that the plaintiff should 
be maltreated on their line, as they put him into a 
carriage in which there were a number of these 
miners by whom he was likely to be ill-used. But 
there is no ground for any such imputation, as they 
did not anticipate that the men would be ill-used.” 


In Louisville, N. A. & ©. Ry. Co. v. Creek, Su- 
preme Court of Indiana, January 7, 1892, a wife, 
free from negligence, was riding with her husband 
over a railroad crossing and was injured by the neg- 
ligence of the railroad company. Her husband was 
guilty of contributory negligence. Held, that the 
husband’s negligence could not be imputed to the 
wife. The court said: ‘‘ The principal argument of 











appellant’s counsel is directed to the question of im- 
puted negligence. Their position is that because of 
the relations existing between husband and wife, 
and because of his duty to care for and protect her, 
if a wife places herself in her husband’s care by rid- 
ing in a conveyance driven or controlled by him, 
and he is guilty of negligence in the control or man- 
agement of the conveyance, his negligence is her 
negligence. If she is at the same time hurt by the 
negligence of another, being herself entirely free 
from fault, yet if the husband’s negligence contrib- 
utes to her injury, his negligence will be imputed 
to her and she cannot recover. We cannot sanction 
this doctrine. It was expressly repudiated by this 
court in the case of Miller v. Railway Oo., 27 N. E. 
Rep. 339. There are cases where the negligence of 
one person will be imputed to another; but, as 
stated in the case last cited, the extreme doctrine 
has never been sanctioned by this court. See, also, 
City of Michigan City v. Boeckling, 122 Ind. 89. 
The extent to which the doctrine of imputable neg- 
ligence is recognized in this State is thus stated by 
Mitchell, J., in Town of Knightstown v. Musgrove, 
116 Ind. 121: ‘Before the concurrent negligence of 
a third person can be interposed to shield another, 
whose neglect of duty has occasioned an injury to 
one who was without personal fault, it must appear 
that the person injured and the one whose negli- 
gence contributed to the injury sustained such a re- 
lation to each other in respect to the matter then in 
progress as that in contemplation of law the negli- 
gent act of the third person was, upon the prin- 
ciples of agency or co-operation in a common or 
joint enterprise, the act of the person injured. 
Until such agency or identity of interest or purpose 
appears, there is no sound principle upon which it 
can be held that one who is himself blameless, and 
is yet injured by the concurrent wrong of two per- 
sons, shall not have his remedy against one who 
neglected a positive duty which the law imposed 
upon him,’ The court in the same case further says: 
‘When one accepts the invitation of another to ride 
in his carriage, thereby becoming in effect his com- 
paratively passive guest, without any authority to 
direct or control the conduct or movements of the 
driver, or without reason to suspect his prudence or 
competency to drive in a careful and skillful man- 
ner, there is no reason why the want of care of the 
latter should be imputed to the former, so as to de- 
prive him of the right to compensation from one 
whose neglect of duty has resulted in his injury.’ 
We can see no good reason why the foregoing state- 
ment may not apply to a wife riding with her hus- 
band with as much reason as toa stranger riding 
with him; nor why she may not be in such case a 
mere passive guest, without authority to direct or 
control his movements, and without reason to sus- 
pect his prudence or his skill, A husband and wife 
may undoubtedly sustain such relations to each 
other in a given case that the negligence of one will 
be imputed to the other. The mere existence of the 
marital relation however will not have that effect. 
In our opinion, there would be no more reason or 
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justice in a rule that would, in cases of this charac- 
ter, inflict upon a wife the consequences of her hus- 
band’s negligence, solely and alone because of that 
relationship, than to hold her accountable at the 
bar of eternal justice for his sins because she was 
his wife.” 





MARRIAGE — ALIENATION OF HUSBAND'S 
AFFECTIONS— ACTION BY WIFE. 
INDIANA SUPREME COURT, DEC. 8, 1891. 


HAYNES v. NowLIN. 


Since the statutes have given to married women the right to 
sue alone for injuries to their persons and property, a 
married woman can maintain an action in her own name 
against one who wrongfully entices her husband from her, 
and thereby deprives her of his consortium and support. 


Holman & Holman and McMullen & Johnson, for ap- 
pellant. 


George M. Roberts, Charles W. Stapp, John K. 
Thompson and Givan & Givan, for appellee. 


Exuiort, C. J. The question which this record pre- 
sents arises upon the ruling of the trial court sustain- 
ing a demurrer to the appellant’s complaint. The 
question which requires our consideration and judg- 
ment is this: Can amarried woman maintain an ac- 
tion against one who wrongfully entices her husband 
from her, and alienates his affections? It was the boast 
of the common law that “there is no right without a 
remedy,” and in the main this boast is not an idle one, 
but was made good by the vindication of legal rights 
in almost all instances where the right was appropri- 
ately presented for judicial consideration and deter- 
mination. Some of the courts however sacrificed the 
principle outlined in the maxim to the demands of fan- 
cied consistency, and surrendered aclear and strong 
right to a barren technical rule, for they held that a 
wife could not maintain an action for the loss of the 
society, support and affections of her husband. The 
fiction that the baron and feme were one person so far 
swayed the judgments of some of the courts as to carry 
them from a sound fundamental principle, and cause 
them to declare a doctrine revolting to every right- 
thinking person’s sense of justice, and contrary to the 
foundation principles of natural right. We say that 
some of the cases did this, for not all gave the doc- 
trine we refer to support; but, on the contrary, de- 
nied it, by holding that the wife might have a right of 
action against the wrong-doer who took her husband 
from her. To those cases we shall presently refer. The 
principle outlined in the maxim quoted requires that 
even where the common law as it now exists prevails, 
it should be held that a wife may have an action 
against a wrong-doer who deprives her of the society, 
support and affections of her husband. If there is any 
such thing as legal truth and legal right, a wronged 
wife may have her action in such acase as this, for in 


all the long category of human rights there is no clearer 


right than that of the wife to her husband’s support, 
society and affection. Aninvasion of that right is a 
flagrant wrong, and it would bea stinging and bitter 
reproach to the law if there wereno remedy. The vir- 
tue of elasticity which has been so often ascribed to 
the common law (and generally very justly) is no- 
where more clearly or beneficially manifested than it 
is in relation to the rights of married women. Long 
since the doctrine of feudal times, which gave so 
many, and such comprehensive, rights to the buron, 
and so few, aud suck narrow ones, to the feme, has 








given way before the enlightened thought of better 
ages and less barbarous times. One wko should now, 
either in England or America, attempt to secure an 
enforcement of the old rules which placed the wife in 
such abject subjection to the husband, and stripped 
her of so many rights which belong, in natural justice, 
to a rational human being, would find a stern denial. 
It is beyond controversy that without the aid of statu- 
tory enactments the harsh, unreasonable rules of the 
oldcommon law have fallen before the spirit of en- 
lightened reason and true progress. The doctrine that 
the wife could not maintain an action against one who 
deprived ber of her husband violates the old maxim 
that ‘“‘ reason is the life of the law,” for there can be 
no reason ina rule which gives the stronger a right of 
action foran injury and denies it to the weaker. If 
the strong may maintain an action, the greater the 
reason why the weak may doso. If the baron may re- 
cover from one who entices away the feme, surely the 
same reason that supports the rule giving the former a 
right of action must give a like right to the latter. The 
reason is the same, but the degree is not, for the rea- 
son intensifies in power when invoked by the injured 
wife. Thedecisions which denied the wronged wife a 
right of action broke the line of consistency and 
marred the symmetry of the law. We have spoken of 
the decisions under the common law, but wedo not feel 
called upon to discuss them at length; that has been 
ably done by the courts which have given the subject 
consideration. Bennett v. Bennett, 116 N. Y. 584; 
Lynch v. Knight, 9 H. L. Cas. 577; Breiman v. Paasch, 
7 Abb. N. C. 249; Baker v. Baker, 16 id. 293; Jaynes v. 
Jaynes, 39 Hun, 40; Warner v. Miller, 17 Abb. N. C. 
221; Churchill v. Lewis, id. 226; Foot v. Card, 58 Conn. 
1. The decisionsto which we have referred, and the 
authorities they adduce, prove beyond debate that 
even at common law the right of action for a personal 
wrong was in the wife. Weassume therefore that the 
right of action for a wrong suffered by the wife was in 
her, and not inthe husband. Any other conclusion is 
indeed logically inconceivable. 

As the right of action for a personal injury was al- 
wuys in the wife, she is, of necessity, the real party in 
interest; and upon reason and principle she ought al- 
ways to have been held to be the party entitled to 
prosecute the action for the invasion of that right. 
That it was not so held was owing to the power of the 
legal fiction that she and her husband were one, for 
from this fiction comes the stiff, unreasonable rule that 
in all actions she must join her husband. Equity how- 
ever never gave full recognition to this technical doc- 
trine. Our statute, years ago, gave the wifea right to 
sue alone, and thus—adopting the chancery doctrine 
and abrogating that of the common Jaw—broke down 
the only position upon which it could with the slight- 
est plausibility be asserted that she could not sue one 
who wrongfully took her husband from her, since 
upon the ground that she could not sue alone was 
rested the doctrine denying her a right to sue one who 
enticed away her husband. It was never asserted by 
the hetter-considered cases nor by the abler text- 
writers that she did not herself possess the substantive 
rightupon which the cause of action was founded. 
The reason that she could not maintain such an action 
was not that she was not the source of the substantive 
right, but that there was no remedy available to her 
for the vindication of the right. When the statute sup- 
plied the remedy by breaking down the barrier which 
stood between her and a recovery, it clothed her with 
full right to enforce her just and meritorious cause of 
action. 

We know that in the case of Logan v. Logan, 77 Ind. 
558, a different doctrine was declared, but that decis- 
ion was by a divided court, and the question was not 
fully considered; not a single authority was there 
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adduced, nor is there any consistent line of reasoning. 
We should be strongly inclined to deny the soundness 
of that decision if it were necessary to doso, but it is 
not necessary that we should overrule it, for since the 
cause of action there declared invalid arose radical 
changes have been made by statute. The rights as 
well as the obligations of married women have been 
greatly enlarged. In many cases it has been affirmed 
of married women that under the present statute 
“ability is the rule and disability the exception.” 
Rosa v. Prather, 103 lind. 191; Arnold v. Engleman, 
id. 512-514; McLead v. /nsurance Co., 107 id. 3894; City 
of Indianapolis v. Patterson, 112 id. 344; Bennett v. 
Mattingly, 110 id. 197; Strong v. Makeever, 102 id. 578; 
Lane v. Schlemmer, 114 id. 296-301; Phelps v. Smith, 
116 id. 887-402; Young v. MeFudden, 125 id. 254; Miller 
v. Shields, 124 id. 166. It seems to us very clear, that in 
view ofthe fact that true principle requires that a 
married woman should have a remedy for the vindi- 
cation of a violated right, and that her rights and ob- 
ligations have been so greatly increased and eularged 
by the enabling statutes, she may have redress against 
one who wrongfully takes her husband from her. 
Every radical, express change in the law carries with it 
corresponding and incidental changes. These inciden- 
tal changes are inseparable from the essential express 
changes, and are wrought by the Legislature. No part 
of the law can be expressly changed without causing 
incidental changes. To hold otherwise would be to 
frustrate the legislative purpose and break the law into 
isolated parts and disjuinted fragments. It must fol- 
low from this doctrine, that when the statutes gave a 
married woman the right to sue alone, and changed 
her status so as to invest her with the general property 
rights of a citizen and impose upon her almost the 
same obligations as those resting upon all citizens free 
from disability, they clothed her with the right to ap- 
peal to the courts to redress the wrong inflicted by one 
who tortiously wrested from her the support, society 
and affections of the husband. In adjudging, as we do, 
that this action can be maintained, we believe that we 
build on solid principle, and we know that we are sus- 
tained by able courts. The authorities already adduced 
give our conclusion support, and to them we add: Sea- 
ver v. Adums (N. H.), 19 Atl. Rep. 776; Mehrhoff v. 
Mehrhoff, 26 Fed. Rep. 13; Westlake v. Westlake, 34 
Ohio St. 621; Postlewaite v. Postlewaite, 1 Ind. App. 473 
See also Duffies v. Duffies (Wis.), 45 N. W. Rep. 522. 

The views of the text-writers are in harmony with 
our conclusion. Mr. Bigelow says: ‘To entice away 
or corrupt the mind and affections of one’s consort isa 
civil wrong, for which the offender is liable to the in- 
jured husband or wife.” Big. Torts, 153. Judge 
Cooley says: ‘* We see no reason why such an action 
should not be supported where, by statute, the wife is 
allowed for her own benefit to sue for personal wrongs 
suffered by her.’’ Cooley Torts, 228, note. Mr. Bishop 
clearly and strongly states the rule. He says: ‘* Within 
the principles which constitute the law of seduction, 
one who wrongfully entices away a husband, whereby 
the wife is deprived of his society, and especially also 
of his protection and support, inflicts on her a wrong 
in its nature actionable. We have seen that by the 
common-law rules, which forbid the wife to sue for a 
tort except by joining the husband as co-plaintiff, she 
is practically without an available remedy. But un- 
der the modern statutes, as they are shaped in many 
of our States, she can hold property at law, bring suits 
to secure it, and maintain actions for tort in ber own 
name, without any interference from her husband; so 
that where a statute of this sort prevails, she has her 
action against the seducer of her husband, who has 
thus wrongfully deprived her of his society and care.’’ 
1 Bish. Mar. & Div., § 1358. 

Judgment reversed. 





MICHIGAN SUPREME COURT, DEC. 21, 1891. 


WARREN Vv. WARREN. 

Under Howard’s Statutes, section 6295, which provides that 
the real and personal estate of every female, however the 
same may be acquired, either before or after marriage, 
shall remain her property, and not be liable for the obli- 
gations of her husband, and may be contracted sold or 
devised by her the same as if she were unmarried; and 
section 6207, which provides that “ actions may be brought 
by and against a married woman in relation to her sole 
property in the same manner as if she were unmarried,” 
etc., a wife may maintain her action in trespass for the 
alienation of the affections of her husband. 


Wm. N. Cook and Osborn & Mills, for appellant. 


A. H. Chandler and Heckert & Chandler, for appel- 
lees. 


Morse, J. The plaintiff brings this suit, alleging 
that the defendants have wrongfully combined to- 
gether and alienated the affections of her husband, 
George L. Warren, from her, and caused him to desert 
and abandon her,and she claims damages therefor. 
The court below held that a married woman in this 
State cannot maintain an action of this kind. The 
correction of this holding is the only question to be 
determined. In Mitchell v. Mitchell, 49 Mich. 68, by 
an equal division of this court, the judgment of the 
court below against the wife was affirmed. In that 
case it appears that the husband was a minor when 
married. No opinions were filed in the case, and we 
are therefore not informed as to the reasons for such 
affirmance. I shall not consider the case as an adjudi- 
cation of the important question here presented, but 
shallexamive it as if it were a new question before 
this court. It seems from the brief of counsel in 
Mitchell v. Mitchell, supra, that the question of the 
minority of the husband, and the right of his father, 
who was the defendant, to his services and society, 
was made a prominent point in the defense of the suit, 
and this may have been the controlling reason of the 
decision. No such question is in this case. The 
right of a wife to recover damages for the aliena- 
tion of her husband’s affections, and the consequent 
loss of his society, assistance and support, under the 
laws of this State, is the naked issue involved here. J] 
have no hesitation in holding that she has such right. 
I do not think it material whether or not she had this 
right under the common law. In the adjudicated 
cases there is a difference of opinion as to her common- 
law right, some of the courts holding that, ‘tas the 
wife had no right-of property * * * in any dam- 
ages recovered on her account, for any cause, neither 
could she have any right of action to recover them.” 
Duffies v. Duffies (Wis.), 45 N. W. Rep. 523; Westlake 
v. Westlake, 34 Ohio St. 621; Doe v. Roe, 82 Me. 503; 
Logan v. Logan, 77 Ind. 558; Mehrhoff v. Mehrhoff, 26 
Fed. Rep. 35. 

In New York it is held that it was considered at the 
common law that the damages for personal injuries 
belonged to her, as the husband could not sue without 
joining his wife. If the damages were recovered be- 
fore the death of the husband, the money so collected 
became his property; but if he died before the suit 
was determined, the right of action survived to the 
wife, and the damages recovered belonged to her. 
From this it is deduced that the right of action be- 
longed to her. Bennett v. Bennett, 116 N. Y. 584. Un- 
der the statute of this State relative to the rights of 
married women, and the decisions of our own courts 
in relation thereto, the right of the wife to bring 
this actiou, as well as all other suits to redress her per- 
sonal wrongs, seems to me to be perfectly clear. ‘* That 
the real and personal estate of every female, acquired 
before marriage, and all property, real and personal, 
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to which she may afterward become entitled by gift, 
grant, inheritance, devise or in any other manner, 
shall be and remain the estate and property of such 
female, and shall not be liable for the debdts, obliga- 
tions and engagements of her husband, and may be 
contracted, sold, transferred, mortgaged, conveyed, 
devised or bequeathed by her, in the same manner and 
in the like effect as if she were unmarried.’”’ How. St., 
$6295. ‘Actions may be brought by and against a 
married woman in relation to her sole property, in the 
same manner as if she were unmarried; and in cases 
where the property of the husband cannot be sold, 
mortgaged or otherwise incumbered without the con- 
sent of his wife, to be given in the manner prescribed 
by law, or when his property is exempt by law from 
sale on execution or other final process issued from any 
court against him, his wife may bring an action in her 
own name, with the like effect asin cases of actions in 
relation to her sole property as aforesaid.” How. St., 
§ 6297. Under these statutes it has been held that a 
wife is entitled to and may sue forand recover in her 
own name damages for ber personal injuries and suf- 
fering fromassault and battery (Berger v. Jacobs, 21 
Mich. 215; Hyatt v. Adams, 16 id. 179-197), and for in- 
juries to her person through the negligence of an- 
other (Railroad Co. v. Coleman, 28 Mich. 440); also for 
slander. Leonard v. Pope, 27 id. 145. If the damages 
in such cases are her individual property, as expressly 
held in Berger v. Jacobs, [cannot see why, in reason 
and on principle, the damages arising from the loss of 
the society and support of her husband are not also 
her individual property. Surely the support and 
maintenance which she is entitled to from her hus- 
band, and which she loses by his abandonment, is ca- 
pable of ready and accurate measurement in dollars 
and cents, and can be said to be a property right, 
which she has lost by the wrongful interference of the 
defendants. The loss of the society of her husband, 
and her mental anguish and suffering, is not so easily 
ascertained when compensation is sought, and to be 
gauged by a money standard; but damages for such an- 
guish and suffering are given, as best the jury can, and 
are permissible in most actions of tort. 

Under the Civil Damage Law, which gives a right of 
action to the wife who has been injured “in her per- 
son or property, means of support or otherwise’’ by 
any intoxicated person, it has been held in this State 
that she might recover damages for being excluded 
from society by her husband’s intoxication, and for 
her mental suffering on account of such drunkenness. 
Friend v. Dunks, 37 Mich. 25. There has never been 
any reason urged against the right of the husband to 
sue for the loss of the consortium of his wife. And if, 
as shown, the wife is now, under either the liberal let- 
ter or spirit of our marriage laws, entitled, as of her 
own property, to the damages arising from her per- 
sonal injuries, the injuries to her body or mind, there 
can be no good reason why she cannot sue for and re- 
cover damages for the loss of the consortium of her 
husband, that does not equally and as wellapply to the 
suit of the husband on account.of the loss of her so- 
ciety. The wife is entitled to the society, protection 
and support of her husband as certainly, under the 
law, and by moral right, as he is to her society and ser- 
vices in his household. ‘ These reciprocal rights may 
be regarded as the property of the respective parties in 
the broad sense of the word ‘ property,’ which includes 
things not tangible and visible, and applies to what is 
exclusively one’s own.’’ Smith, P. J., in Jaynes v. 
Jaynes, 39 Hun, 40. This is given to her by the marriage 
relation; it is her property. As is well said in Foot v. 
Card, 58 Conn. 1: ‘The right of the husband to the af- 
fections and society of the wife has ever been regarded 
as a valuable property right, and he has always been 
permitted to sue for the loss of it. Upon principle, this 





right is as valuable to her as is that of the husband to 
him.” Andin Seaver v. Addams (N. H.), 19 Atl. Rep. 
776, itissaid: “Asin natural justice no reason exists 
why the right of the wife to maintain an action against 
the seductress of her husband should not be co-exten- 
sive with his right of action against her seducer, noth- 
ing but imperative necessity would justify a decision 
that she could not maintain such an action.’’ In fur- 
ther support of her right to maintain suit, see Westlake 
v. Westlake, 34 Ohio St. 633; Bennett v. Bennett, 116 
N. Y. 584; Jaynes v. Jaynes, 39 Hun, 40; Warner v. 
Miller, 17 Abb. N. C. 221; Churchill v. Lewis, id. 226; 
Mehrhoff v. Mehrhoff, 26 Fed. Rep. 13; Big. Torts, 153; 
Haynes v. Nowlin (Ind. Sup. Ct., Dee. 8, 1891), 29 N. E. 
Rep. 389; Cooley Torts (2d ed.), note 2 to section 227; 
Baker v. Baker, 16 Abb. N. C. 293; Breiman v. Paasch, 
7 id. 249; Bassett v. Bassett, 20 Ill. App. 543; Foot v. 
Card, 58 Conn. 1; Seaver v. Adams (N. H.), 19 Atl. 
Rep. 776. The cases holding the contrary doctrine are: 
Doe v. Roe, 82 Me. 503; Logan yv. Logan, 77 Ind. 558, 
since overruled by Haynes v. Nowlin, supra; Duffies v. 
Duffies (Wis.), 45 N. W. Rep. 523. The latter case is 
principally relied upon in defendant’s brief. With all 
due respect to that court and the learned judge who 
wrote the opinion, I cannot recognize the reasoning in 
support of the decision as sound. The argument, in 
substance, is that the wife is purer and better than the 
husband, and governed more by principle, and she sel- 
dom violates the marriage obligations. That she is 
more domestic, and is supposed to have the personal 
care of the houschold. Herduties require her to be 
more constantly at home, where the husband may 
nearly always expect to find herand enjoy her society ; 
while the husband is obliged by his business to be fre- 
quently away from home, which deprives his wife of 
his society. He is exposed to the temptations of the 
world, to which he easily succumbs, withdrawing him 
away from her, which condition of things the wife had 
reason to expect when she married him. And that for 
these reasons it cannot be said thatthe “ wife’s right 
to the society of her husband is the same in kind, de- 
gree and value as his right to her society.”” It is also 
said by the learned judge that, “if permitted, the 
right of action in the wife would be the most fruitful 
source of litigation of any that can be thought of,” and 
that the justice and advantages of such an action are 
at least doubtful. It seems to me that the necessary 
absence from the home of one more than the other can 
make no difference in their respective rights. Although 
the wife may never go outside the threshold of the 
home, the husband cannot enjoy her society unless he 
is also in the house, nor can she enjoy his society while 
he isaway from her. Nor is the fact that she is purer 
and more domestic than her husband, and less likely 
to abandon the home than he is, any reason why she 
should be denied the same redress that he has in such 
cases. 

Because the history of the race, and our knowledge 
of human nature, tell us that the wife is less easily led 
astray, and her affections alienated, than her husband, 
is noreason why she should be denied the remedy 
which for the same wrong is freely given him. And 
if, as suggested by the learned judge, such actions 
would be numberless if permitted to the wife, it would 
still furnish no adequate ground for denying to a de- 
serving woman, foully wronged in her dearest rights, 
the redress that the law gives without question to her 
husband under like circumstances. It isan old maxim, 
and a good one, that the law will never ‘‘ suffer an in- 
jury and a damage without redress.’ Will the law aid 
the husband and not help the wife in alike case? Not 
under the present enlightened views of the marriage 
relation and its reciprocal rights and duties. The rea- 
soning that deprives the wife of redress when her hus- 
band is taken away from her by the blandishments 
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and unlawful influence of others isa relic of the bar- 
barity of the common law, which, in effect, made the 
wife the mere servant of her husband, and deprived 
her of all right to redress her personal wrongs except 
by his will. 

The judgment of the court below is reversed, and a 
new trial granted, with costs. 

The other justices concurred. 


[See article on this subject to appear in February 
number of American Law Review.—Ep.] 


—_——_——___—. 


MASTER AND SERVANT — RISKS OF EM- 
PLOYMENT—ICY STEPS—QUESTION FOR 
JURY. 

MASSACHUSETTS SUPREME JUDICIAL COURT, DE- 

CEMBER 19, 1891. 
FITZGERALD V. CONNECTICUT River PAPER Co. 

A servant, by entering an employment necessitating the use 
of steps, does not assume the risk of an injury by reason 
of their subsequent icy condition, where, when the con- 
tract was made, the steps were not icy, nor was there 
reason to suppose that the business involved a risk in re- 
gard to them. 

n employee, in attempting to leave her employer's mill by 
steps which are the only means of egress, and which are 
rendered icy by the freezing of spray falling from steam- 
pipes, of which fact she is aware, does not, as matter of 
law, voluntarily assume arisk, which she understands, 
where the degree of slipperiness is not determinable by 
ocular inspection. 


T. B. O'Donnell, for plaintiff. 
T. M. Brown, for defendant. 


KNow.ton, J. There was evidence proper for the 
consideration of the jury on tbe question whether the 
defendant corporation is negligent in permitting the 
steps on which the plaintiff was injured to be slippery 
and dangerous. It was its duty to provide on its prem- 
ises areasonably safe passage-way for the use of its 
employees in guing to and from their work. There was 
evidence that fifty women working in the same room 
with the plaintiff used the steps daily; and it was a 
question of fact for the jury whether the plaintiff was 
in the exercise of due care in trying to go down the 
steps as she did at the time of the accident. The fact 
that she knew them to be icy,and more or less slip- 
pery and dangerous, does not require us to hold as 
a matter of law that she was negligent in try- 
ing togo down them, holding by the rail, especially 
if she had no other way of getting from the mill. The 
ground on which the ruling for the defendant was 
made was doubtless that the plaintiff, knowing 
the icy condition of the steps, assumed the risk of ac- 
cident, and thereby precluded herself from recover- 
ing. Itis well settled that a servant assumes the ob- 
vious risks of the service into which he enters, even if 
the business be ever so dangerous, and if it might 
easily be conducted more safely by the employer. This 
is implied in his voluntary undertaking, and it comes 
within a principle which has a much broader applica- 
tion, and which is expressed in the maxim, volenti non 
fit injuria. The reason on which it is founded is that 
whatever may be the master’s general duty to conduct 
his business safely in reference to persons who may be 
affected by it, he owes no legal duty in that respect to 
one who contracts to work in the business as it is. In the 
present case it does not appear that the steps were icy, 
or that there was any reason to suppose that the busi- 
ness involved a risk in regard to them, when the plain- 
tiff entered the defendant's service. It cannot be held 





that when she made her contract she assumed the rish 
of such an injury as she afterward received. We there- 
fore come to the question whether, by her conduct 
since, she has assumed such a risk. 

The doctrine, volenti non fit injuria, has not been 
very much discussed in the cases in this Common- 
wealth, but it is well established in the law, and it has 
been repeatedly recognized by thiscourt. Horton v. 
Ipswich, 12 Cush. 488; Wilson v. Charlestown, 8 Allen, 
137; Huddleston vy. Machine Shop, 106 Mass. 282; Mellor 
vy. Manufacturing Co., 150 id. 362; Miner v. Railroad 
Co., 153 id. ——; Woed v. Locke, 147 id. 604; Lewis v. 
Railroad Co., 153 id. ——; Lovejoy v. Railroad, 125 id. 
79; Yeaton v. Railroad Co., 135 id. 418; Scanlon v. 
Railroad Co., 147 id. 484. In England it has been much 
discussed, and the difficulties in the application of it 
have frequently been considered by the courts. The 
rule of law, briefly stated, is this: One who knows of a 
danger from the negligence of another, and under- 
stands and appreciates the risk therefrom, and volun- 
tarily exposes himself to it, is precluded from recover- 
ing for an injury which results from the exposure. It 
has often been assumed that the conduct of the plain- 
tiff in such a case shows conclusively that heis not in 
the exercise of due care. Sometimes it is said that the 
defendant no longer owes him any duty; sometimes 
that the duty becomes one of imperfect obligation and 
is not recognized in law. In one form or another the 
doctrine is given effect, as showing that in a case to 
which it applies there is either no negligence toward 
the plaintiff on the part of the defendant, or a want of 
due care on the part of the plaintiff. 

In Thomas v. Quartermaine, 18 Q. B. Div. 685, 
Bowen, L. J., says: ‘‘ The duty of an occupier of prem- 
ises which have an element of danger upon them 
reaches its vanishing point in the case of those who 
are cognizant of the full extent of the danger and vol- 
untarily run the risk.” It would be unjust that one 
who freely and voluntarily assumes a known risk for 
which another is, in a general sense, culpably responsi- 
ble, should hold that other responsible in damages for 
the consequences of his ownexposure. In Varmouth 
v. France, 19 Q. B. Div. 647, Lord Esher, M. R., ex- 
presses the opinion that in such a case it is incorrect to 
say that the defendant no longer owes a duty to the 
plaintiff, but that it should rather be said that the duty 
is one of imperfect obligation, performance of which 
the law will not enforce. It may be said that the vol- 
untary conduct of the plaintiff in exposing himself to 
a known and appreciated risk is the interposition of an 
act which, as between the parties, makes the defend- 
aut’s act, in its aspect as negligent, no longer the prox- 
imate cause of the injury; or at least is such participa- 
tion in the defendant’s conduct as to preclude the 
plaintiff from recovering on the ground of the defend- 
ant’s negligence. Certainly it would be inconsistent 
to hold that a defendant’s act is negligent in reference 
to the danger of injuring the plaintiff, and that the 
plaintiff is not negligent in voluntarily exposing him- 
self when he understands the danger. Itis to be re- 
membered that in determining whether a defendant 
is negligent in a given case, his duty to the plaintiff at 
the time is to be considered, and not his general duty, 
or his duty to others. Therefore when it appears that 
a plaintiff has knowingly and voluntarily assumed the 
risk of an accident, the jury should be instructed that 
be cannot recover, and should not be permitted to con- 
sider the conduct of the defendant by itself, and find 
that it was negligent, and then consider the plaintiff's 
conduct by itself, and find that 1t was reasonably care- 
ful. But this principle applies only when the plaintiff 
has voluntarily assumed the risk. As is said by 
Bowen, L. J.,in Thomas v. Quartermaine, supra, the 
maxim is not seienti non fit injuria, but volenti non fit 
injuria. The chief practical difficulty in applying it 1s 
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in determining when the risk is assumed voluntarily. 
Inthe first place one does not voluntarily assume a risk 
who merely knows that there is some danger, without 
appreciating the danger. On the other hand, he does 
not necessarily fail to appreciate the risk because he 
hopes and expects to encounter it without injury. If 
he comprehends the nature and the degree of the dan- 
ger, and voluntarily takes his chance, he must abide 
the consequences, whether he is fortunate or unfortu- 
nate in the result of his venture. Sometimes the cir- 
cumstances may show as a matter of law that the risk 
is understood and appreciated, and often they may 
present in that particular a question of fact for the 
jury. 

What constraint, exigency or excuse will deprive an 
net of its voluntary character when one intentionally 
exposes himself to a known risk is a question about 
which learned judges differ in opinion. It has been 
held by some that where a man is not physically con- 
strained, where he can take his option to do athing or 
not todo it, and does it, he must be held to do it vol- 
untarily. See opinion of Lord Bramwell in Membery 
v. Railway Co., L. R.,14 App. Cas. 179, and the dis- 
senting opinion in Eckert v. Railroad Co., 43 N. Y. 502. 
But by the authorities generally, one who in an exi- 
gency reluctantly determines to take a risk is not held 
so strictly. There has been much difference among 
the English judges in regard tothe question whether 
a servant who discovers a defect in machinery, not ex- 
isting when he entered the service, which the master 
is bound to repair, and who works on, understanding 
the danger, rather than to lose his place by complain- 
ing of it, or refusing to work until it is repaired, shall 
be held to have voluntarily assumed the risk. In Mem- 
bery v. Railway Co., supra, Lord Bramwell expresses 
the opinion that the plaintiff cannot recover in such a 
ease, while the lord chancellor and Lord Herschell, 
without expressingan opinion, prefer to keep the ques- 
tion open for future consideration. In Thrussell v. 
Handyside, 20 Q. B. Div. 359, the Court of Queen’s 
Bench holds that a workman, by continuing to work 
under such circumstances, does not voluntarily assume 
the risk; and in Yarmouth v. France, 19 Q. B. Div. 
647, a majority of the Court of Appeal are of the same 
opinion. In Sullivan v. Manufacturing Co., 118 Mass. 
396, is the following language: ** Though it is a part of 
the implied contract between master and servant 
(where there is only an implied contract) that the mas- 
ter shall provide suitable instruments for the servant 
with which to do his work, and asuitable place where, 
when exercising due care himself, he may perform it 
with safety, or subject only to such hazards as are nec- 
essarily incident to the business, yet it isin the power 
of the servant to dispense with this obligation. When 
he assents therefore to occupy the place prepared for 
him, and incur the dangers to which he will be ex- 
posed thereby, having sufficient intelligence and 
knowledge to enable him to comprehend them, it is 
not aquestion whether such a place might with reason- 
able care, and by a reasonable expense, have been 
made safe. His assent has dispensed with the per- 
formance on the part of the master of the duty to 
make it so. Having consented to serve in the way and 
manner in which the business was being conducted, 
he has no proper ground of complaint, even if 
reasonable precautions have been neglected.”’ In 
Goodnow v. WMills, 146 Mass. 261, it is said that 
‘“*there was no danger which, in view of the plain- 
tiffs knowledge and capacity, must not have been 
well understood by or apparent to him, and there 
was therefore no negligence on the part of the defend- 
ant in exposing him to it.””. In Leary v. Railroad Co., 
139 Mass. 580, Mr. Justice Devens uses these words: 
“ But the servant assumes the dangers of the employ- 
ment to which he voluntarily and intelligently con- 








sents, and while ordinarily he is to be subjected only 
to the hazards necessarily incident to his employment, 
if he knows that proper precautions have been neg- 
lected, and still knowingly consents to incur the risk to 
which he will be exposed thereby, his assent dispenses 
with the duty of the master to take such precautions.” 
In this Commonwealth, as well as elsewhere, plaintiffs 
have been precluded from recovering alike where their 
assumption of the cisk grew out of an implied contract 
in reference to the condition of things at the time of 
entering the defendant’s service, and where they vol- 
untarily assumed a risk which came into existence af- 
terward. Moullon v. Gage, 138 Mass. 390; Taylor v. 
Manuf. Co., 140 id. 159; Wood v. Locke, 147 id. 604; 
Murphy v. Greeley, 146 id. 196; Huddleston v. Machine 
Shop, 106 id. 282; Pingree v. Leyland, 135 id. 398; Gil- 
bert v. Guild, 144 id. 601; Lothyxop v. Railroad Co., 150 
id. 423; Mellor v. Manuf. Co., id. 362; Minor v. Rail- 
road Co., 153 id. ——; Lewis v. Railroad Co., id. —. 
The court has recognized the doctrine that mere 
knowledge of adanger will not preclude a_ plaintiff 
from recovering unless he appreciates the risk. Scan- 
lon v. Railroad Co., 147 Mass. 484; Linnehan v. Samp- 
son, 126 id. 506; Ferren v. Railroad Co., 148 id. 197; 
Taylor v. Manufacturing Co., 140 id. 150; Williams v. 
Churchill, 137 id. 243; Lawless v. Railroad Co., 136 id. 


| 1. See also Thomas v. Quartermaine and Yarmouth v. 


France, supra. Many other cases in which the plaintiff 
has not been precluded from recovering may be re- 
ferred to this principle, and some of them more prop- 
erly rest on the ground that there were such consider- 
ations of duty or exigency affecting him as to present 
a question whether the assumption of the risk was 
voluntary or under an exigency which justified his ac- 
tion and induced him unwillingly to encounter a dan- 
ger to which he was wrongfully exposed. Pomeroy v. 
Westfield, 154 Mass. ——; Mahoney v. Railroad Co., 104 
id. 73; Lyman v. Amherst, 107 id. 339; Thomas v. Tele- 


| graph Co., 100 id. 156; Dewire v. Bailey, 131 id. 169; 


Looney v. McLean, 129 id. 33; Gilbert v. Boston, 139 id. 
313; Eckert v. Ruilroad Co., 43 N. Y. 502. Whether 
the fear of losing one’s situation would constitute such 
an exigency, where the place had become dangerous 
by reason of the negligence of the employer to repair 
it, especially if notice of the danger had been given by 
the servant, and there had been a promise speedily to 
repair it, we need not decide in this case. See Leary 
v. Railroad, 139 Mass. 580; Haley v. Case, 142 id. 316; 
Westcott v. Railroad Co. (Mass.), 27 N. E. Rep. 10. 
We are of opinion that it cannot be said as a matter 
of law that the plaintiff in the present case, in at- 
tempting to go down the steps, voluntarily assumed a 
risk which she understood and appreciated, and which 
resulted in the accident. She knew that the steps 
were icy, and that there was some danger in passing 
over them. But the evidence tended to show that 
their condition in regard to slipperiness was con- 
stantly changing in different states of the weather, with 
the spray falling daily from steam pipes and freezing 
upon them. Common experience tells us that the de- 
gree of slipperiness of ice is not always determinable 
from an ocular inspection of it. If it were certain that 
the extent of the danger was obvious to one who saw 
the surface of the steps, the case would be different. 
Besides there was evidence tending to show that she 
had no way of leaving the defendant’s mill except by 
going down the steps, and that was important to be 
considered in deciding whether she took the risk vol- 
untarily. Osborne v. Railroad Co.. 21 Q. B. Div. 220, 
a case in which the plaintiff sued to recover for an in- 
jury received in going down some icy stone steps, is 
precisely in point. It is said in the opinion, referring 
to the language of the justices in Yarmouth v. France, 
and Thomas v. Quartermaine, supra, that ‘those ob- 
servations go far to make it hard for a defendant to 
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succeed on such a defense as that relied on here, for it 
is probable that juries would find for plaintiffs on the 
ground that they had not full knowledge of the nature 
and extentof the risk. But that cannot be helped. 
* * * These judgments introduce an important quali- 
fication of the maxim volenti non fit injuria. In the 
present case the plaintiff may well have misappre- 
hended the difficulty and danger which he would en- 
counter in descending the steps; for instance, he 
might easily be deceived as to the condition of the 
snow.”’ We are of opinion that the case should have 
been submitted to the jury. 
Exceptions sustained. 


> 
LA W-—LASCIVIOUS COHABITA- 
TION--INTENT. 


NORTH CAROLINA SUPREME COURT, DEC, 23, 1891. 


CRIMINAL 


STATE V. CUTSHALL. 


Inder the Code, section 1041, which provides that if any man 
and woman, not being married to each other. shall 
* lewdly and lasciviously bed and cohabit together ’’ they 
shall be guilty of a misdemeanor, it is not essential ina 
prosecution against one to prove that both parties hada 
guilty intent. 


J. A, Forney, for appellant. 
Attorney-Genera/, for State. 


CLARK, J. The special verdict finds that the de- 
fendant, not being legally married to his co-defendant 
(who was not on trial), lived with her for years as man 
and wife. The interesting question is not now before 
us whether he is not also guilty of bigamy when he 
has gone through the ceremony of marriage with her 
in another State, having at the time a lawful wife liv- 
ing. ‘The State has chosen to prosecute him for forni- 
cation and adultery. The court below adjudged him 
guilty on the special verdict, and the appeal presents 
the correctness of that ruling for review. 

It is true that fornication and adultery is a jointact. 
Tt must be shown that two persons—a male and a fe- 
male—have habitually indulged in unlawful sexual in- 
tercourse, but it is not essential to show that both par- 
ties had a guilty intent. It is sufficient if both parties 
participated in the unlawful sexual intercourse. This 
is demonstrated frequently in practice by placing one 
defendant on trial when nothing need be proven as to 
the other defendant, who is not on trial, beyond the 
incidental fact that it is shown as against the party on 
trial that the unlawful and habitual sexual intercourse 
existed between them. Norcan it make any differ- 
ence that here it affirmatively appears that the party 
not on trialhad no guilty intent, for if the guilty in- 
tent of both parties is essential tothe conviction of the 
party on trial, the burden would be of the State to 
prove it. Butin truth all that is necessary to be shown 
(when only one is on trial) is that there was illicit and 
habitual sexual intercourse by the party on trial with 
the person of the opposite sex charged in the indict- 
ment. There is nothing in this which conflicts with 
the authority of State v. Mainor, 28 N. C. 340 (though 
even that is somewhat questioned in State v. Rinehart, 
106 id. 787), which holds that if one is put on trial 
and acquitted the other cannot be convicted. The rea- 
son given for this (if valid) is that the verdict of acquit- 
tal establishes against the State that there was no 
illicit sexual intercourse between the parties, or in the 
words of the decision, “that there has been no joint 
act.”” But there may, without countervailing that 
authority, well be as in this case an unlawful sexual in- 
tercourse wherein one party has a guilty intent and the 
other, through ignorance of the facts, does not have 








such intent. The intercourse may be illicit as to both, 
but perhaps criminal as to one only. It would be 
strange indeed if the defendant, who has violated the 
law flagrantly and intentionally for years by living 
as man and wife with a woman he knew was not his 
wife, should not be guilty of the offense of fornication 
and adultery because he added to his offense the fraud 
of making a good woman falsely believe that she was 
his wife. This case also differs from State v. Mainor, 
in that here neither were both parties on trial, nor had 
one been previously tried and acquitted. In Alonzo 
v. State, 15 Tex. App. 378, it is said: ‘* While it is true 
that to constitute adultery there must be a joint 
physical act, it is certainly not true that there must be 
a joint criminalintent. The bodies must concur in 
the act, but the minds may not. While the criminal 
intent may exist in the mind of one of the parties to 
the physical act, there may be no such intent in the 
mind of the other party. One may be guilty, the other 
innocent, and yet the joint physical act necessary to 
constitute adultery was complete. Thusif one of the 
parties was at the time of committing the physical act 
insane, certainly such party has committed no crime, 
but it certainly cannot be contended that the other 
party, who was sane, has committed nocrime. So if 
one of the parties was mistaken as to a matter of fact, 
after exercising due care to ascertain the truth in re- 
lation to such fact, which fact, had it been true, 
would have rendered the alleged criminal act legal and 
innocent, the {party so acting under such mistake of 
fact would be innocent of crime. But suppose the 
other party was not mistaken as to such fact, but on 
the contrary well knew the true fact which rendered 
the connection illicit, would this party be regarded as 
guilty of no offense because the mistaken party was 
innocent? Suppose a father and his daughter are in- 
dicted for incestucus intercourse with each other. 
Upon the trial of the daughter it is conclusively 
proved that at the time of committing the physical act 
she was an idiot, or that she was wholly ignorant of 
the relationship between herself and her father, with- 
outany fault of hers, of course in either of these cases 
she would be acquitted. Would it not be monstrous 
to hold that because of her innocence the beastly father 
must go unpunished for his unnatural crime? Such 
cannot be the law, and such we believe is not the law 
as declared by the weight of authority. In Missouri it 
has been held, in a case of incest, where one party had 
knowledge of the relationship and the other was igno= 
rant of it, that the former may be convicted and the 
latter acquitted. Stulte v. Ellis, 74 Mo. 385.  Bishop’s 
Statutes of Crimes, section 659, says that when the 
woman is too drunk to give consent, the man may be 
prosecuted for rape or adultery at the option of the 
prosecuting power. In 2 Wharton on Criminal Law, 
section 1737a, it is also said that the woman may be in- 
nocent because irresponsible (for any cause), though 
the man may be guilty. ‘T’o same effect Slate v. Sand- 
ers, 30 Iowa, 582; State v. Donovan, 61 id. 278; Com. v. 
Bakeman, 131 Mass. 577. 

The fact is not to be lost sight of that in an indict- 
ment for fornication and adultery the State is not 
called on to prove a criminal intent. The case is made 
out wheu it is shown that a man and woman, not be- 
ing married to each other, habitually engage in sexual 
intercourse. That this is “‘lewd and lascivious”’ is 
not required to be shown, but is an inference of law 
from the facts proved, as with “ malice”’ in indictments 
for homicide, even though there an intent must be 
charged. As to this offense no intent is required to be 
charged or proven. Indeed when the habitual sexual 
intercourse is proved, the law casts the burden of 
showing marriage on the defendants (State v. McDuffie, 
107 N. ©. 885; State v. Peeples, 108 id. 769), both as to 
this offense and in bastardy proceedings, Fither party 
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may avoid such legal conclusion by showing that he or 
she was insane, idiotic or without fault ignorant of the 
facts. But such defense of a want of intent cannot 
inure to the benefit of the other party who had the in- 
tent. It is otherwise under State v. Mainor, supra, if 
the act of unlawful sexual intercourse between the 
two which it is incumbent upon the State to show is 
found in the negative as to one of the two parties 
charged. ‘This distinction must exist: (1) Because in 
the nature of things the State can show no intent ex- 
cept that of an habitual engaging in unlawful sexual 
intercourse by the parties charged. (2) If the State 
must show the guilty intent beyond the intent to do 
the act, the parties not being married to each other, 
those who lived in illegal habitual sexual intercourse, 
believing it to be lawful, as Mormons, free-lovers and 
the like, would not be indictable. (5) A party who 
lived in such habitual adulterous intercourse with an 
idiot or insane person, or who might induce another 
person to go through the ceremony of marriage before 
one who was not authorized to celebrate it by falsely 
pretending to the other party that the celebrant was a 
proper officer, weuld be guilty of no offense. It would 
always be easy in indictments for this offense to show 
a pretended ceremony before some one not an officer, 
and that the woman believed him to be such, and 
neither party (if this were law) could be convicted. 
The man could thus have the benefits of matrimony 
without its responsibility as to offspring or the public. 
In the present case the male defendant has grossly vio- 
lated the law, and has sinned against the woman as 
well as the law, and her simple, unsuspecting *‘ faith’”’ 
in his honor and truth cannot ‘‘ be imputed to him for 
righteousness,” though it may be so as to herself if she 
was innocent of ‘‘ contributory negligence ’’ and made 
reasonable inquiry. 

As to the other plea it is sufficient to say that the de- 
fendant came back to the State voluntarily, not upon 
extradition papers, and the point intended to be 
raised in that regard is not presented. Speaking for 
the majority of the court, the case of State v. Mainor, 
supra, cannot be sustained on reason, since one may 
be put on trial for this offense and acquitted for lack 
of proof, and when the other is tried the proof may be 
ample, and there can be no estoppel as to the State in 
favor of a party not on trial (State v. Caldwell, 8 Baxt. 
576), as there is none against him when put on trial for 
this offense after conviction of the other party. Slate 
v. Parham, 50 N. C. 416. Or when both are on trial 
together there may be ample proof as to one by confes- 
sion, as in State v. Rinehart, supra, which cannot be 
evidence against the other. Stute v. Mainor stands 
alone. Dr. Wharton (2 Crim. Law, § 1758) expressly 
refers to it, and says that it cannot be sustained either 
by authority or reason. But as we have said this,de- 
cision does not necessarily call the principle of State v. 
Mainor in question. Here there is no verdict estab- 
lishing as to the woman that she did not have illegal 
habitual sexual intercourse with the man. On the con- 
trary, itexpressly found that she did. If she is with- 
drawn from liability by her lack of knowledge of the 
facts, he can receive no shelter or benefit from an ex- 
culpatory matter in which he does not share. This 
offense differs from an indictment for conspiracy in 
that the latter requires the concurrence of two or more 
minds. No act whatever need be shown. Stale v. 
Brady, 107 N. C. 822. Hence if the indictment charges 
two persons with a conspiracy, and bya verdict the 
non-concurrence of one mind is shown, there can be 
no conviction of the otherdefendant. The offense is 
mental and lies wholly inthe intent. But fornication 
and adultery is a joint physical act. No intent is 
charged, and of course none need be proven. If the 


joint act is shown, the non-participation of the mind of 
one of the parties will not relieve the other. 


Hence in 








a late case, under the Virginia statute of fornication 
and adultery (which defines the offense verbatim in the 
language of our statute), it is held that either party 
can be indicted alone in a separate bill. Scott v. Com., 
77 Va. 344. This would not be permissible as to con- 
spiracy, or any other offense where the concurrence of 
two persons in the intent, and not merely in the act, 
must be alleged and proven. An offense on all fours 
with this is the crime of incest, which is in every par- 
ticular the crime of fornication and adultery, with the 
sole addition ef the relationship of the parties, and as 
to that offense the authorities all agree that one may 
be convicted when the other, from lack of mind or ig- 
norance of the facts, may properly be acquitted. When 
the habitual sexual intercourse between persons not 
married to each other is in proof, such intercourse is 
“lewd and lascivious,’’ nothing else appearing. If by 
lack of mind or want of knowledge it is not soas to 
either party, it isnone the less still ‘‘ lewd and lascivi- 
ous” as to the other. 
No error. 


Merrion, C. J. (dissenting). The statute (Code, 
§ 1041) defines and forbids “ fornication and adultery ’ 
in these words: “If any man and woman, not being 
married to each other, shall lewdly and lasciviously 
associate, bed and cohabit together, they shall be 
guilty of a misdemeanor.”” To constitute the sexual 
intercourse thus prohibited, the act or acts must have 
the quality of lewdness and lasciviousness, not simply 
on the part of one but both of the parties. The offense 
complete is their joint act in all material respects, and 
cannot be otherwise committed. This court has so 
repeatedly decided. In State v. Mainor, 6 Tred. 340, it 
was held that, as one of the parties charged with this 
offense was found guilty, and the other not guilty, no 
judgment could be entered against the former, Chief 
Justice Ruffin saying for the court: “The furthest the 
courts bave gone is to allow one of the parties to be 
tried by himself and convicted, and then judgment is 
given against that party, because as to him the guilt of 
the other party is found as well as his own. But when 
the one has been previously tried or acquitted, or 
where both are tried together, and the verdict is for 
one, the other cannot be found guilty, for he cannot 
be guilty, since a joint act is indispensable to the crime 
of either, and the record affirms that there was no 
such joint act.’’ To the same effect is State v. Parham, 
5 Jones (N. C.), 416. In State v. Luerly, 7 id. 158, it was 
decided that where two are indicted for fornication 
and adultery, and one of the parties was taken and put 
on his trial, and there was a general verdict of guilty, 
there might be judgment against him, Manly, J., say- 
ing for the court that ‘‘ it is true the offense cannot be 
committed except by more than one, but the general 
verdict of guilty finds the guilt of the woman as well 
as the guilt of the defendant, as against the latter. The 
extent to which the cases have gone is, where only 
one party is convicted and others acquitted, there can 
be no judgment.’’ These cases have been oftentimes 
recognized in material respects, and no one of them 
has ever been overruled. Inthe recent case of State 
v. Rinehart, 106 N. C. 787, State v. Mainor and State v. 
Parham, supra, are fexpressly cited for the purpose I 
here cite them, and approved. While there are decis- 
ions in other States not in harmony with them, 16 
seems to me that this court ought to be governed by 
and adhere to its own decisions, made repeatedly and 
by judges of very great ability, learning and experi- 
ence. They long ago settled the interpretation of the 
statute creating and defining the offense under consid- 
eration, and the Legislature it must be presumed had 
knowledge of such decisions, and has not seen fit to 
change or modify the statute mn any material respect. 
In my judgment it is too late to overrule what has 
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been so decided, and start upon a new line of interpre- 
tation that will end we know not where. Possible 
cases of enormity cannot warrant a departure from an 
interpretation of the statute so well settled. It seems 
to me that the decision in this case necessarily in ef- 
fect overrules the cases cited supra. The jury ren- 
dered a special verdict. The facts found as to the 
male defendant, the appellant, who alone was put 
upon his trial, tend strongly to show that he was 
guilty of the much graver crimeof bigamy. But as to 
the female defendant, who was not put upon her trial, 
the facts found by the verdict show that {she was not 
guilty. She wasinnocent. Shethought that the male 
defendant was her lawful husband, and as soon as she 
became sensible of his perfidy and crime she ceased to 
live with him. She did not in a legal sense—that of 
the statute—‘“‘lewdly and lasciviously associate, bed 
and cohabit together” with him. As she was not 
guilty of the offense charged in any view of it, how, in 
view of the statute and the cases cited above, can the 
appellant be guilty of the particular offense charged ? 
Iam unable to see. Incest was not an indictable of- 
fense in this State until it was made so by recent stai- 
ute (Code §§ 1060, 1061; Acts 1879, chap. 16, $$ 1, 2), and 
it is materially different from that under considera- 
tion. State v. Keesler, 78N. C. 469. It makes the mere 
act of carnal intercourse between the male and female 
classes of persons specified indictable, and no doubt 
one of the parties might be convicted and the other 
acquitted. Butthe statute in respect to fornication 
and adultery does not, as we have seen, make the 
simple act of sexual intercourse indictable. To create 
this offense the mate and female, not being married to 
each other, must “‘lewdly and lasciviously associate, 
bed and cohabit together.’”’ There must exist the com- 
mon purpose and knowledge of it, to be lewd and las- 
civious in the association, bedding and cohabiting for- 
bidden, else the offense is not complete. If the facts 
areas the jury found them to be, it would seem that 
the appellant should have been indicted for bigamy, 
and not for the offense charged in the indictment. The 
argument that a bad man may escape cannot have force 
here. 


—_—_—.———— 


CORPORATIONS — WATER COMPANIES — 
DUTY TO SUPPLY WATER — MANDAMUS. 


OREGON SUPREME COURT, DEC. 14, 1891. 


HAUGEN v. ALBINA LiGuT & WATER Co, 


A company incorporated for the purpose of supplying a city 
and its inhabitants with water, and by ordinance granted 
the privilege of laying its pipes through the streets for the 
purpose of conducting water, with no conditions imposed 
except that its pipes shall be laid in a certain manner, 
and that itshould in no case charge more than a certain 
amount for water, must furnish water to any person on 
a street along which it has a pipe, though that pipe was 
laid for certain persons who paid therefor on the agree- 
ment that if it was used for supplying water to any one 
else it should be paid for by the company. 

Mandamus is the proper method of compelling the company 
to furnish water. 


a from Circuit Court, Multnomah county; 
B.. D. Shattuck, J. 


This is an action for a writ of mandamus to require 
the defendant to supply the plaintiff with water by 
tapping a certain water-main on Tillamook street, and 
allowing him to connect therewith a service-pipe, etc. 


The facts alleged in substanceare these: ‘That the de- 
fendant is a corporation, the business of which, among 
other things, is to furnish the city of Albina and the 
inhabitants thereof with water. That it is operating 





under a franchise granted tosaid company by the coun- 
cil of the city of Albina, by virtue of an ordinance as 
follows: ‘‘An ordinance granting the right of way 
through tbe streets for laying pipes for the purpose of 
conveying water through the city. The city of Albina 
does ordain as follows: Section 1. That the Albina 
Water Company, its successors and assigns, be and are 
hereby granted the right and privilege of laying pipes 
through the streets of the city of Albina, for the pur- 
pose of conducting water through the city. Sec. 2. 
That the ditches for laying pipes shall be sunk two 
feet, aud the pipes for conducting the water shall be 
under the surface or level of the established grade 
eighteen to twenty inches on all improved streets, and 
no pipe shall be laid so as to interfere with the con- 
struction of sewers; provided that nothing in this ordi- 
nance shall be construed so as to grant any exclusive 
right or privilege of conducting water into the city; 
provided further, that said water company shall in no 
case charge more than $1 per month for the first faucet 
and fifty cents for each additional faucet in the same 
building, for family use or at a private dwelling- 
house,’’ ete. That the purpose and object of granting 
to said company the right to lay water-mains in the 
streets of said city was that the citizens of said city 
might be furnished with a supply of pure and whole- 
some water. That by virtue of the authority conferred 
by said ordinance, the defendant laid down a four-inch 
water-main in and through Tillamook street, in the 
then city of Albina, from the east line of the original 
town site of the city of Albina to the west line of 
Twenty-fourth street in Irvington, and connected the 
said main with the main on Margaretta avenue in 
said city, and for nearly a year past has been pumping 
water and conducting it through said main on Tilla- 
mook street to supply the citizens of Irvington resid- 
ing east of Fourteenth street. That the defendant ut- 
terly refuses to allow any one residing on Tillamook 
street, between the east line of the original town site 
of Albina and Fourteenth street in Irvington, to tap 
said main, and refuses to supply them with water 
therefrom. That the plaintiff resided on Tillamook 
street between the points above named, and is the 
owner of lot 2, block 126, of Irvington. That said lot 
abuts on said Tillamook street, and the plaintiff is con- 
structing thereon a dwelling, and is desirous of secur- 
ing a supply of water from the water-mains of said 
street, that being the only source of water supply for 
said premises. That the plaintiff has repeatedly re- 
quested the defendant to supply him with water from 
said main, but has always been refused. That on the 
llth day of July the plaintiff tendered said defendant 
$2.50, the regular fee charged by the defendant for 
tapping a water-main with a service-pipe, and de- 
manpded from the defendant to be connected with said 
water-main in Tillamook street, and to be supplied 
therefrom with water, and that said defendant re- 
fused to accept said tender and refused to connect 
the plaintiff's premises with said main and re- 
fused to supply him with water therefrom. That said 
refusal is willful, and is done for the avowed purpose 
of debarring the residents on said Tillamook street, 
between the original town site of Albina and Four- 
teenth street, and particularly the plaintiff, from the 
use of water from said main. That the plaintiff is 
without any legal remedy in the premises except the 
writ of mandamus, etc. The defendant denies that, 
under the authority conferred by said ordinance, it 
laid down a four-inch or any water-main in or through 
Tillamook street in said city as alleged, or connected 
the said alleged main with the main on Margaretta 
avenue, in said city, or for nearly a year past, or for 
any time, has been pumping water through said 
alleged main, but the defendant alleges the fact to be 
that Ellis G. Hughes and C. H. Prescott are owners of 
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the tract of land known as ‘“‘Irvington”’ and “ John 
Irving’s first addition,’ east of Fourteenth street in 
Albina, and that in pursuance of an agreement en- 
tered into between the said Hughes and Prescott, for 
the purpose of supplying water to the property in Ir- 
vington and said John Irving’s first addition, the de- 
fendant laid down in said Tillamook street a supply- 
pipe for said Hughes and Prescott, for which pipe the 
said Hughes and Prescott paid, for the sole purpose of 
supplying said lands with water. That said pipe is 
owned by said Hughes and Prescott, and is under 
their absolute contiol. That the defendant has no 
right to tap the same, except with the consent of 
Hughes and Prescott, without paying the said Hughes 
and Prescott the sum of $3,600, the cost of laying the 
same. ‘That the business along the line will not jus- 
tify the defendant in incurring the expense of pur- 
chasing said service-pipe and converting it into a main. 
That defendant has repeatedly applied to said Hughes 
and Prescott for leave to tap said service-pipe without 
havingto pay the price charged therefor, but they 
wholly refuse to give consent for the defendant to do 
so. Denies that the defendant’s refusal to tap said 
main or refusal to supply the plaintiff with water is 
willful or without lawful cause, or that the same fis 
done with the avowed or any purpose of depriving the 
residents of Tillamook street, or the plaintiff, from the 
use of water from the alleged main, but alleges that 
the reason for not supplying the plaintiff with water 
from said service-pipe of said Hughes and Prescott is 
that it cannot do so without becoming liable to pay 
said Hughes and Prescott for said pipe the sum of 
$3,600, which sum the defendant is not now prepared 
or able to pay, and for the further reason that the 
water which would be used along said street will not 
justify the expenditure, etc. The plaintiff demurred 
to the new matter stated in the answer, and when the 
cause was heard the court sustained the demurrer and 
gave judgment making the writ peremptory, from 
which this appeal is taken. 


Dolph, Bellinger, Mallory & Simon, for appellant. 
J.C. Moreland, for respondent. 


Lorp, J. From this statement of the case, as pre- 
sented by the pleadings, the court below held that, 
when the defendant entered upon and laid down its 
water-mains in the street, in pursuance of the privi- 
lege granted by the ordinance, it became bound to sup- 
ply every abutter upon the street with water. The 
contention for the defendant is that the ordinance 
does not impose the duty upon it to furnish water, but 
only if it shall furnisb water that the charge therefor 
shall not exceed u certain sum herein specified; that 
the grant is to lay pipes through the streets for the 
purpose of conducting water through the city in the 
mode prescribed, and so as not to interfere with the 
construction of sewers; but that it contains no provis- 
ion requiring it to supply the city or its inhabitants 
with water, hence the ordinance imposes no duty 
upon the company to furnish water toany one. In 
whatever form the argument is presented it rests es- 
sentially upon this contention. While admitting that 
it is a corporation organized to supply the city and its 
inhabitants with water, and that the city byits ordi- 
nance granted it the right to lay water-mains through 
its streets for the purpose of carrying into effect the 
objects of its incorporation, it insists that the ordi- 
nance is the measure of the rights conferred and the 
obligation imposed, which by its terms only grants 
“the right and privilege of laying pipes through the 
streets of the city of Albina forthe purpose of con- 
ducting water through the city,” under the conditions 
imposed, without ‘‘ a word in the language of the 
grant from which it could be inferred that the com- 





pany is placed under any obligation whatever to sup- 
ply any inhabitant of the city with water.’’ Counsel 
say: “If theordinance had imposed upon the com- 
pany the duty of supplying the inhabitants with water 
asa part of the conditions of the grant, such a conclu- 
sion might be supported, but where no such duty is 
imposed, and nothing is said except that when the com- 
pany furnishes water it shall charge no more than a 
certain rate per mcnth, they fail to see the soundness 
of the reasoning which makes it the duty of the com- 
pany to furnish water.” Itisthus seen that it is the 
absence of any express provision in the ordinance, im- 
posing the duty upon the defendant to supply water, 
upon which the argument ‘and the case for the defend- 
ant is predicated. The effect to be given to the fact 
that the defendant company was incorporated under 
the law to furnish water to the city and its inhabitants, 
and the implied obligation which the defendant as- 
sumed by accepting the grant or franchise under the 
ordinance, is entirely overlooked. The defendant is 
treated as a private corporation, the business of which 
is private, and not of a public nature, and to meet a 
public necessity, and as a consequence that it should 
nut be subjected to duties or obligations that are not 
binding upon other private corporations. In support 
of this view the only authority cited and relied upon 
by the defendant is Gus-light Co. v. Brady, 27 N. J. 
Law, 245. In that case the court was urged to assert 
the doctrine that gas companies, like common carriers 
and inn-keepers, were bound to accommodate the pub- 
lic, but refused on the ground that the lack of prece- 
dents upon the subject could only be based upon the 
strong presumption that there was no principle of law 
upon which such a view could be supported. The court 
says: “The company may organize, make and sell gas 
or not, at their pleasure, and I see no more reason to 
hold that the duty of doing so is meant to be impera- 
tive than to hold that other companies incorporated to 
carry on manufactories, or to do any other business, 
are bound to serve the public any further than they 
find it to be their interest to do so. It was earnestly 
insisted on the argument that the community havea 
great interest in the use of gas, and that companies set 
up to furnish it ought to be treated like inn-keepers 
and common carriers, and that if no precedent can be 
found for such a decision this court ought to make one. 
But that there is no authority for so holding in Eng- 
land or America, where companies have been so long 
incorporated for supplying water and gas to the inhab- 
itants of numerous towns and cities, affords a strong 
presumption that there is no principle of law upon 
which it can be supported.’’ But this case and its rea- 
soning was directly disapproved and overruled in the 
subsequent case of Olmsted v. Proprietors, 47 N. J. Law, 
333, in which the court says: “In that case [Paterson 
Gas-light Co. v. Brady] Mr. Justice Elmer declared 
that the company was under no legal obligation to sup- 
ply gas to all persons having buildings on the line of 
their pipes, upon tender of reasonable compensation. 
He rested this view on the absence of any express pro- 
vision in the charter imposing such duty upon the com- 
pany. This decision fails however to give dus effect 
to the purpose of the Legislature in creating the com- 
pany, and tothe implied obligation assumed by the 
company in accepting the grant. If it were agrant for 
mere private uses, empowering the corporate body to 
withhold service at pleasure from all persons, the com- 
pany would be without the right to occupy the public 
streets for the laying of its pipes,and of course the 
grant of eminent domain for such private purpose 
would be void. In this respect, in my judgment, the 
conclusion in the Paterson Case was erroneous, and in 
conflict with the views expressed in the ‘7T'ide-water 
Case, 18 N. J. Eq. 518, and in National Docks Ry. Co. 
v. Central R. Co., 32 id. 755.”’ 
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This view is certainly more in accord with recent de- 
cisions establishing the doctrine that it is mandatory 
upon corporations of this sort to supply one and all 
without distinction. The defendant by incorporating 
under the statute for the purpose of supplying water 
to the city and its inhabitants, undertook a business 
which it could not have carried on without the grant 
of eminent domain over the streets in which to lay its 
pipes. It was by incorporating for this purpose, and 
in accepting the grant, it became invested with a fran- 
chise belonging to the public, and not enjoyed of com- 
mon right, for the accomplishment of public objects, 
and the promotion of the public convenience and com- 
fort. Its business was not of a private but of a public 
nature, and designed under the conditions of the grant 
as well for the benefit of the public as the company. 
*Such a business,’ says Mr. Justice Harlan, “is not 
like that of an ordinary corporation, engaged in the 
manufacture of articles that may be quite as indispen- 
sable to some persons as are gas-lights. The former 
articles may be supplied by individual effort, and with 
their supply the government has no such concern that 
it can grant an exclusive right to engage in their man- 
ufacture and sale, but as the distribution of gas in 
thickly-populated districts is, for the reason stated in 
other cases, a matter of which the public may assume 
control, services rendered in supplying it for public 
and private use constitute, in our opinion, such public 
services as, under the Constitution of Kentucky, au- 
thorized the Legislature to grant to the defendant the 
exclusive privileges in question.” Louisville Gas Co. 
v. Citizens’ Gas-light Co., 115 U. S. 683. And in an- 
other case the same eminent judge said: ‘ The man- 
ufacture of gas, and its distribution for public and pri- 
vate use, by means of pipes laid down under legislative 
authority, in the streets and ways of a city, is not an 
ordinary business in which every one may engage, but 
isa franchise belonging to the government, to be 
granted for the accomplishment of public objects, to 
whomsoever and upon what termsit pleases. It is a 
business of a public nature, and meets « public neces- 
sity, for which the State may make provision.’”’ New 
Orleans Gas-light Co. v. Louisiana Light, ete., Co., 115 
U.S. 650. It must then be conceded that the defend- 
ant is engaged in a business of a public and not of a 
private nature, like that of ordinary corporations en- 
gaged in the manufacture of articles for sale, and that 
the right to dig up the streets and place therein pipes 
or mains for the purpose of conducting water for the 
supply of the city and its inhabitants, according to the 
express purpose of its incorporation, and the business 
in which it is engaged, is a franchise, the exercise of 
which could only be granted by the State, or the mu- 
nicipality acting under legislative authority. In such 
case how can the defendant refuse to supply water to 
one and all, without distinction, whose property abuts 
upon the street in which their pipes are laid, upon the 
tender of the proper compensation? The defendant 
company was organized to supply water to the city 
and its inhabitants, and the franchise granted by the 
city authorities was the means necessary to enable it 
to effect that purpose. Without the franchise the ob- 
ject for which the company was incorporated would 
failand come to naught. It could not carry on the 
business of supplying the city and its inhabitants with 
water without authority from the city to dig its streets 
and lay pipe therein for conducting or distributing 
water for public and private use. It was not organ- 
ized to lay pipes, but to supply water, and the grant 
was to enable it to do it, and thereby effect the public 
purpose contemplated. When the defendant incor- 
porated to carry on such a business, we may reasonably 
assume that it was with the expectation of receiving a 
franchise from the city, which when conferred it 
would undertake to carry on according to the pur- 





poses for which it wasorganized. By its acceptance of 
the grant, under the terms of its incorporation, it as- 
sumed the obligation of supplying the city and its in- 
habitants with water along the line of its mains, It 
could not dig up the streets and lay pipes therein for 
conducting water except to furnish the city and its in- 
habitants with water. That was the purpose for which 
it became a corporation, and the grant of the city was 
to enable it to carry it into effect. And “if the sup- 
plying of «city or town with water,’’ as Van Syckel, 
J., said, “is not a public purpose, it is difficult to con- 
ceive of any enterprise intrusted to a private corpora- 
tion that could be classed under that head.’ Olmsted 
v. Proprietors, supra. 

As the defendant could not carry on the business of 
supplying water without the franchise, the city must 
have intended in granting such franchise to charge it 
with the performance of the duty it undertook for the 
public, by the terms of its incorporation, and the de- 
fendant in accepting the benefits of the grant must 
have assumed the performance of such duty. In a 
word, the acceptance of a franchise, under such condi- 
tions, carries with it the corresponding duty of supply- 
ing the public with the commedity which the corpora- 
tion was organized to supply to all persons without dis- 
crimination. ‘* It may be laid down as a general rule,” 
says Mr. Morawetz, ‘‘that whenever the aid of the 
government is granted to a private company, in the 
form of a monopoly ora donation of public property 
or funds, or a delegation of the power of eminent do- 
main, the grant is subject to an infplied condition that 
the company shall assume an obligation to fulfill the 
public purpose on account of which the grant was 
made. * * * The same rule applies to companies 
invested with special privileges, at the expense of the 
public, for the purpose of supplying cities with water.”’ 
2 Mor. Priv. Corp., § 1129. The books are replete with 
illustrations of this principle, as applied to water com- 
panies, gas companies, telephone companies and others 
in the performance of public duties. In Lumbard y. 
Stearns, 4 Cush. 61, it was held that if an aqueduct cor- 
poration, established forthe purpose of supplying a 
village with pure water, should undertake, caprici- 
ously and oppressively, to enhance the value of certain 
estates by furnishing them witha supply of water, and 
depreciate that of others by refusing it to them, such 
conduct would be a plain abuse of their franchise. 
Shaw, C.J.,said: ‘‘We can perceive no ground on 
which to sustain the argument that this act does not 
declare a public use. Thesupply of a large number of 
inhabitants with pure water is 2 public purpose. But 
it is urged that there is no express provision therein 
requiring the corporation to supply all families and 
persons who should apply for water on reasonable 
terms; that they may act capriciously and oppres- 
sively, and that by furnishing some houses and lots, 
and refusing to supply others, they may thus givea 
value to some lots and deny it to others. This would 
be a plain abuse of their franchise. By accepting the 
act of incorporation, they undertake to do all the pub- 
lic duties required by it.’’ This case is cited with ap- 
proval in Lowell v. Boston, 111 Mass. 464, and in Olm- 
sted v. Proprietors, supra, in which Gas-light Co. v. 
Brady, 27 N. J. Law, 245, is distinctly disapproved and 
overruled. In Shepard v. Gus-light Co., 6 Wis. 539, the 
company had the exclusive right of supplying the city 
of Milwaukee with gas. The plaintiff, a merchant do- 
ing business ona street containing one of the defend- 
ant’s mains, fitted up his establishment with the nec- 
essary pipes and fixtures for lighting the same with 
gas. He applied to the company for a supply, tender- 
ing at the same time $5 in advance payment therefor. 
He was required, as a condition precedent, to sign the 
printed rules and regulations of the company. He de- 
clined todoso. The company refused to waive the 
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point, and suit was brought to recover damages suf- 
fered by the plaintiff because of such refusal. After 
discussing the question at great length, the court held 
that the company was bound to furnish gas to the citi- 
zen who has made all necessary preparation to receive 
the same, upon compliance by the citizen with such 
reasonable terms as the company may rightfully im- 
pose. Butthe court declares that the fact of an ex- 
clusive right to manufacture and sell gas in the city 
would imply an obligation on the part of the company 
to furnish the city and citizens with a reasonable sup- 
ply upon reasonable terms; that when the nature and 
objects of the corporation are considered, namely, the 
exclusive right to manufacture and sell gas for the pur- 
pose of lighting the city and dwellings and business 
places of its inhabitants, how can it be urged that this 
is a mere private corporation, for the manufacture and 
sale of acommercial commodity? In Williams v. Gas 
Co., 52 Mich. 499, the action was for damages for the 
failure of the defendant to furnish the plaintiff with 
gas, as plaintiff claimed was the defendant's duty. The 
courtsays: ‘The questions presented and argued be- 
fore the judge of the Superior Court by counsel for the 
defendant were: First, the plaintiff could not recover 
for the reason that the defendant was under ro legal 
obligation or duty to supply any citizen of Detroit 
with gas. The court below disagreed with the defend- 
ant’s counsel upon this point. I agree with the judge 
of the Superior Court that it is the duty of the de- 
fendant, upon reasonable conditions, to supply the 
citizens of Detroit who have their residences at and 
places of business east of the center of Woodward ave- 
nue with gas, wherever the defendant has connected 
its mains and service-pipes with the pipes and fixtures 
used at such residences and places of business, and the 
owners or occupants shall desire the same. The de- 
fendant is a corporation in the enjoyment of certain 
rights and privileges under the statutes of the State 
and charter and by-laws of the city, and derived there- 
from. These rights and privileges were granted that 
the corresponding duties and benefits might inure to 
the citizens when the rights and privileges conferred 
should beexercised. The benefits are the compensation 
for the rights conferred and privileges granted, and 
are more in the nature of convenience than necessity, 
and the duty of this corporation imposed cannot there- 
fore be likened to that of an innkeeper or common 
carrier, but more nearly approximates that of the tele- 
graph, telephone or mill-owner.” Price v. Riverside, 
elc., Co., 56 Cal. 431; MeCrary v. Beaudry, 67 id. 120; 
Lloyd vy. Gas-light Co., 1 Mackay, 331; People v. Gas- 
light Co., 45 Barb. 136; Gas-light Co. v. Colliday, 2% 
Md. 1; Gas-light, etc., Co. v. Puulding, 12 Rob. (La.) 
378. 

The same principle applies to telephone companies, 
which are regarded go far as common carriers in their 
relation to the public that they must serve all mem- 
bers thereof alike in the transmission of messages. In 
Telephone Co. y. State, 118 Ind. 206, the court says: 
“While it may not supply and take the place of the 
telegraph in many instances and for many purposes, 
yet in others it far surpasses it, and is and can be put 
to many uses for which the telegraph is unfitted, and 
by persons wholly unable to operate and use the tele- 
graph. It has been held universally by the courts, 
considering its use and purpose, to be an instrument 
of commerce, and acommon carrier of news, the same 
as the telegraph, and by reason of being a common 
carrier, it is subject to proper obligations and to con- 
duct its business in a manner conducive to the public 
benefit, and to be controlled by law. It is by reason 
of the fact that business men can have them in their 
offices and residences, and without leaving their homes 
or their places of business, call up another at a great 
distance, with whom they have important business, 





and converse without loss of valuable time on the part 
of either, that the telephone is particularly valuable as 
aninstrument of commerce. It being an instrument 
of commerce, and persons or corporations engaged in 
the general telephone business being common carriers 
of news, what are the rights of the public independent 
of the statute as regards discrimination? Any person 
or corporation engaged in the telephone business, op- 
erating telephone lines, furnishing telephonic connec- 
tions, facilities and services to business houses, per- 
sons and companies, and discriminating against any 
person or company, can be compelled by mandate, on 
the petition of such person or company discriminated 
against, to furnish to the petitionera like service as 
furnished to others.’”’ State v. Telephone Co.,17 Neb. 
126; Commercial Union Tel. Co. v. New England Tel. & 
Tel. Co., 61 Vt. 241; State v. Telephone Co., 36 Ohio St. 
296. A corporation undertaking, by its acceptance of 
a public franchise, to perform a certain service, can be 
by mandamus compelled to perform that service. 
People v. Railroad Co., 104 N. Y. 58; Vincent v. Rail- 
road Co., 49 Til. 33; Trust Co. v. Henning, 17 Am. Law 
Reg. (N. S.) 266. 

The pipe which was laid by the defendant in Tilla- 
mook street was laid under the franchise granted by 
the city, and it had no authority to lay any other kind 
of pipe or main than prescribed by the ordinance, or 
for any other purpose than conducting water to supply 
the city and its inhabitants, without discrimination, 
to all persons having buildings or lots on the lines of 
their pipe, upon tender of the proper compensation. 
There is no claim that Hughes and Prescott had any 
right to dig up the street and to lay such pipe. It could 
only be done by the defendant, so far as disclosed by 
this record, under the grant in the mode prescribed 
and for the purposes already stated. It is true it is al- 
leged in effect that the pipe was laid along the street 
and in front of the property of the plaintiff for the ex- 
clusive benefit of Hughesand Prescott’s property, and 
for the sole purpose of supplying their lands with 
water. Thestreet in front of the plaintiff's property 
was subjected to this public use for the special benefit 
of aiding in the sale of their property. Their object 
was to induce purchasers to buy land from them for 
homes in places of others whose property along the 
street abutted on the main. To favor them the de- 
fendant, by virtue of the franchise granted, laid the 
pipe but refused to supply the plaintiff with water 
from it upon the tender of theamount usually charged 
for such service. As neither Hughes nor Prescott are 
parties to this record, what rights or contractual rela- 
tions they may bear to the defendant we neither know 
nor decide. We attach no significance to words 
“supply-pipe’’ used in the answer. The pipe was laid 
along the street and in front of the lot of the plaintiff 
under the franchise granted by the city, and by the 
terms of its incorporation, to supply water to the city 
and itsinhabitants. This being a public pnrpose, and 
the business of a public nature, the defendant must 
serve all alike, and for any discrimination mandamus 
is the appropriate remedy. 

We discover no errorand the judgment must be af- 
firmed. 


—_——_ -.____—. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


TAXATION —CONSTITUTIONAL LAW — LEGISLATIVE 
POWERS— TESTING VALIDITY OF ASSESSMENTS.—(1) The 
charter of Long Island City (Laws 1871, chap. 461, tit. 
10, as amended by Laws 1875, chap. 415; Laws 1879, 
chap. 100, § 4, und Laws 1881, chap. 684) created » board 
of water commissioners, and empowered it, with the 
proceeds of bonds to be issued, to supply the city with 





174 


THE ALBANY LAW JOURNAL. 











water, and establish a scale of water rents to be charged 
against all lots abutting on any street through which 
the pipes should be laid. It required the board to 
make an assessment, publish notice, and deliver the 
roll, with their warrant attached, to the collector, but 
allowed no hearing to the persons assessed. Held, that 
Laws of 1882, chapter 383, which provided that the 
taxes imposed before 1880 should, so far as unpaid, be 
charged as originally made, ‘‘the true intent and 
meaning of this act being to make such taxes in all re- 
spects legal and valid, and the same are hereby in all 
respects so confirmed and levied,” did not validate as- 
sessments made under the above acts, since an uncon- 
stitutional law cannot be cured by re-enactment. (2) 
Nor were the assessments validated by Laws of 1886, 
chapter 656, which provides that all taxes levied prior 
to 1883 are in all respects ratified, ‘‘and the same are 
hereby levied on the several pieces of land * * * 
upon which they were originally assessed, or intended 
80 to be, as a tax to be collected as hereinbefore pro- 
vided.” (3) Laws of 1882, chapter 383, and Laws 1886, 
chapter 656, cannot be sustained as direct assessments 
by the Legislature, since the Legislature cannot arbi- 
trarily fix the amount of an assessment, and refuse a 
hearing to the person assessed. Spencer v. Merchant, 
100 N. Y. 585; 125 U.S. 345, distinguished. (4) Act 
of 1882, chapter 383, section 11, requiring that any pro- 
ceeding to test the validity of any ‘‘sale’’ of land for 
such taxes shall be commenced within one year from 
the passage of the act, does not apply to a proceeding 
to test the validity of an ‘‘assessment.”’ (5) Act of 
1886, section 10, provides that where the invalidity or 
irregularity of uny tax or assessment or water-rates 
appears on theface of the proceedings,any party in 
interest may apply by petition for an order cancelling 
the same. Jield, that the remedy herein prescribed 
was properly invoked to cancel assessments on the 
ground that they were levied under an unconstitu- 
tional law, and though the petitioner’s affidavit avers 
that the lots assessed were vacant, it is immaterial 
whether the allegation is true or nes. (6) Section 10, 
which provides that any proceeding to test the valid- 
ity or regularity of any tax levied or assessment or 
water-rates made shall be commenced within one year 
from the time of the delivery of the roll in which they 
are contained to the treasurer, is not retroactive. Dec. 
22, 1891. Jn re Wnion College. Opinion by Finch, J. 
7 N. Y. Supp. 866, reversed. 


TRUSTS—ACTION BY TRUSTEE—ALLOWANCE OUT OF 
ESTATE.—(1) ‘The G. railroad company conveyed all its 
property to the plaintiff in trust to secure its bonds, 
and afterward leased its said property to the plaintiff 
who assumed the bonds secured by the trust deed. 
The plaintiff then leased the property to the E. rail- 
road company, upon condition that the company 
should assume plaintiff's obligation under the lease. 
The E. company having become insolvent and de- 
faulted in the payment of its bonds, an action was 
brought against the plaintiff and the receiver of the 
company, which resulted in a sale of the property and 
a judgment forthe deficiency. Afterward plaintiff 
commenced an action in his own name against the re- 
ceiver, to enforce payment of the bonds, and a judg- 
ment was rendered which relieved the plaintiff from 
personal liability, but was also unfavorable to the 
bondholders in other respects. Plaintiff appealed and 
procured a judgment which again fixed his liability, 
and made the bondholders secure. Held, that the liti- 
gation was nut for the benefit of the plaintiff, but of 
the bondholders, and plaintiff was therefore entitled to 
an allowance for expenses and attorney’s fees. Trus- 
tees v. Greenough, 105 U. S. 527, followed. (2) A trus- 
tee in discharge of duties which pertain to his trust 
should be allowed only the compensation which is usu- 








ally awarded to executors and administrators. Dec. 
1, 1891. Woodruff v. New York, L. E. & W. R. Co. 
Opinion by Ruger, C. J. Earl, Peckham and O’ Brien, 
JJ., dissenting. 10 N. Y. Supp. 305, modified. 


——__>—__——_- 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


BANKS—LIABILITY OF DIRECTORS.—The directors 
of a savings bank, who have in good faith lent to one 
person asum greater than one-fourth of the bank’s 
capital stock, contrary to law, are liable to the bank 
or its receiver for any loss that may accrue from such 
loan, although the statute itself does not provide any 
penalty forits violation. It is insisted that, notwith- 
standing the directors of a corporation at common law 
may be liable for a fraudulent or negligent breach of 
‘duty, still no liability is shown, for the reason that the 
acts prohibited are not such as would make them lia- 
ble at common law, and no penalty is fixed for the vio- 
lation of the statute, and the acts charged were not 
charged to have been done negligently, fraudulently 
or corruptly. The cause of action stated is based upon 
an alleged disregard and violation of section 916, Re- 
vised Statutes of 1879, whichisas follows: “* * * 
The petition contains no charge of bad faith or negli- 
gence on the part of defendants while acting as direct- 
ors. Itsimply charges that defendants willfully and 
knowingly violated this statute, specifying the acts 
committed by which loss to the bank resulted. It is 
true the statute imposes no penalty or liability on 
either the corporation or its directors for the viola- 
tion of its provisions, and an action therefore must be 
at common flaw for breach of duty. But every viola- 
tion of law is a breach of duty. It has been seen that 
the directors are responsible to the corporation they 
undertake to manage for all losses occasioned by any 
flagrant breach of theirduty. Whether that duty re- 
quired good faith and honesty in the administration of 
the affairs and business of the corporation as is imposed 
at common law, or whether it was a duty enjoined or 
an act prohibited by statute, could make no difference 
so far as the doing or omitting them might affect their 
liability. The liability rests upon the common-law 
rule which ‘“‘ renders every agent liable who violates 
his authority to the damage of his principal.’’ Morse 
Banks, § 556. The statute fixed the authority of the 
directors in respect to the amount in which any per- 
son, firm or corporation might become indebted to the 
bank, and if they willfully and knowingly permitted 
the Anchor Milling Company to become indebted to it 
to agreater amount than was authorized by the stat- 
ute, and loss to the bank resulted therefrom, they are 
and in right should be liable for such losses. The 
amount of care and attention directors are required to 
exercise depends upon the character of the business in 
which the company is engaged, and whether such care 
was given in a particular case would depend upon the 
proof. The business of savings banks affects the inter- 
est of the whole community, and in order that no 
doubt might exist in regard to its duty in the impor- 
tant particular under consideration, this statute was 
evidently designed. The willful violation of the stat- 
ute, and consequent loss therefrom, furnish sufficient 
proof of liability. 1 Mor. Priv. Corp., § 555; Associa- 
tion v. Coriell, 34 N. J. Eq. 383; Bank v. Wilcox, 60 
Cal. 126. Fusz v. Spaunhorst, 67 Mo. 264, distin- 
guished. Mo. Sup. Ct., Dec. 2, 1891. Thompson v. 
Greeley. Opinion by Macfarlane, J. 


CONSTITUTIONAL LAW — EXEMPTION OF SEAMEN 
FROM ARREST.—Section 6 of the act of 1889, providing 
that no officer or seaman of a sea-going vessel or ship 
shall be arrested or imprisoned for debt, etc., is not in 
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conflict with section 20 of the Bill of Rights, which pro- 
vides that no law shall be enacted granting to any citi- 
zen or class of citizens any privilege or immunity which 
upon the same terms shall not equally belong to all 
citizens. The argument against the validity of the act 
is that it grants to a class of citizens privileges and im- 
munities which upon the same terms do not belong to 
all citizens, in direct opposition to the section of the 
Constitution cited; that is, says counsel: “It pro- 
vides that aclass of individuals, namely, officers and 
seamen of a sea-going vessel, are exempt from arrest 
for debt, which is extending to a class of citizens a 
privilege and an immunity which is not and cannot be 
enjoyed by any other class of citizens.” It is plain, 
then, from this statement, that it is the immunity 
from arrest for debt granted to this class of citizens, 
and not that any of such class engaged in the same 
business are subjected to different restrictions, or that 
they are granted different privileges under the same 
conditions, which constitutes the ground upon which 
the invalidity of the section of the act is predicated. 
All sailors of a sea-going vessel within the prescribed 
limits are treated alike, and entitled to enjoy the 
privileges or immunities granted. The act prescribes 
the same rule of exemption to all persons placed in the 
same circumstances. It does not grant immunity from 
arrest for debt to asailor, and refuse it to his neigh- 
bor, if they are similarly situated. The same privi- 
lege or immunity is extended by the act to all in the 
same situation. Any person who isa sailor may en- 
joy the immunity, and any citizen desiring such im- 
munity may have it, in the words of the Constitution, 
‘‘upon the same terms,"’ by becominga sailor. While 
one may enjoy the benefit of the exemption, and an- 
other may not, this results, not because the statute 
favors one and discriminates against another, but be- 
cause one brings himself within its terms and the 
other does not. McCormick v. Rusch, 15 Iowa, 129. 
To thesame effect, and construing a like constitutional 
provision, see McAunich v. Railroad Co., 20 Iowa, 338; 
Dalby v. Wolf, 14 id. 228; Railroad Co. v. Soper, 39 id. 
112. In determining whether an act of the Legisla- 
ture prohibiting speculation in witness fees was in 
conflict with a provision of the Constitution of Ten- 
nessee to the effect that ‘‘ the Legislature shall have no 
power,” etc., ‘‘ nor to pass any law granting any indi- 
vidual or individuals rights, privileges, immunities or 
exemptions other than such as may be, by the same 
law, extended to any member of the community who 
may be able to bring himself within the provision of 
such law,” the court says: “ But it is obvious that this 
clause of the Constitution only prohibits the suspen- 
sion of a general law, or the grant of privileges, immu- 
nities or exemptions to an ‘individual’ or ‘individ- 
uals.’ It does not prohibit legislation for the benefit 
of classes composed of any members of the commu- 
nity who may bring themselves within the class. The 
lien given to mechanics on the land upon which they 
have erected a building, the lien of the landlord on the 
growing crops of his tenant, the exemption of certain 
articles from legal process in favor of the heads of 
families, and a portion of his earnings in favor of the 
laborer, are instances of such legislation, about the 
constitutionality of which there never has been any 
doubt.”’ Davis v. State, 3 Lea, 379. ‘‘ The Legislature 
may deem it desirable,’’ says Mr. Cooley, ‘‘ to prescribe 
peculiar rules for the several occupations, and to es- 
tablish distinctions in the rights, obligations, duties 
and capacities of citizens. The business of common 
carriers, for instance, or of bankers, may require spe- 
cial statutory regulations for the general benefit, and 
it may be a matter of public policy to give laborers in 
one business a specific lien for their wages, when it 
would be impracticable or impolitic to do the same for 
persons engaged in some other employment. If the 











laws be otherwise unobjectionable, all that can be re- 
quired in these cases is that they be general in their ap- 
plication to the class or locality to which they apply, 
and they are then public in character, and of their 
propriety and policy the Legislature must judge.” 
Cooley Const. Lim. 482, 483. As a general proposition 
the doctrine is wellestablished that the State, in the 
exercise of its police powers, is authorized to subject 
all occupations to a reasonable regulation, when such 
regulation is required for the protection of public in- 
terests or for the public welfare. Tied. Lim. Police 
Powers, § 85. So too there is in all the States, a class 
of exemptions or immunities granted to certain classes 
of persons, as the exemption of sailors from trustee 
process, or militia men on training day from the ser- 
vice of civil process, or ministers, physicians and fire- 
men from jury duty; not so much for the benefit of 
this class of persons themselves as for the benefit of 
the community and the protection of the public inter- 
ests and welfare. This is not class legislation, confer- 
ring special privileges upon some and denying them to 
others, but legislation which has for its object the pub- 
lic welfare, and within the sphere of its operation pre- 
scribes the same rule of exemption to all persons 
placed in the same situation or circumstances. It is 
not disputed that the object of the act, as shown by 
its subject-matter, was to aid and extend our foreign 
commerce by protecting sailors, and preventing such 
burdens or exactions from being laid upon sbipping as 
would discourage vessels from frequenting our ports. 
The persuading of sailors to desert, or harboring them 
after they had deserted, or demanding from them 
sumsas blood money, or arresting them for small debts, 
or on frivolous pretenses of debt, are all acts which 
must affect injuriously our commerce, and as a con- 
sequence the prosperity and welfare of our. people. 
In aid of this public purpose, the immunity granted by 
section 6 of the act to the officers and sailors of a sea- 
going vessel may be enjoyed by any other class of citi- 
zens upon the same terms. Its effect is not to create a 
privileged class, or invidious discriminations against 
any one. All persons who are sailors are treated 
alike, and enjoy the immunity; and all other persons 
nay enjoy it, or become entitled to it, who bring them- 
selves within its terms. The objection that this is 
class legislation is without force. As said by Mr. Jus- 
tice Field: ‘‘The discriminations which are open to 
objection are those where persons engaged in the same 
business are subject to different restrictions, or are 
held entitled to different privileges, under the same 
conditions. Itis only then that the discrimination 
can be said to impair that equal right which all can 
claim in the enforcement of the laws.’’ Soon Hing v. 
Crowley, 113 U. S. 709. And again: ‘‘ Class legislation, 
discriminating against some and favoring others, is 
prohibited; but legislation which in carrying out a 
public purpose is Jimited in its application, if within 
the sphere of its operation it affects alike all persons 
similarly situated, is not within the amendment.”’ 
Barbier v. Connolly, 118 U. S. 382; Railroad Co. v. 
Beckwith, 129 id. 26. Legislation which affects alike 
all persons pursuing the same business, under the same 
conditions, is not such class legislation as is prohibited 
by the Constitution of the United States or of this 
State. Oreg. Sup. Ct., Dec. 14, 1891. Jn re Oberg. 
Opinion by Lord, J. 


INSURANCE—SUICIDE — RELEASE — FRAUD.—(1) The 
condition in a life insurance policy that it shall be void 
if the insured die by his own hand, has no application 
where the insured killed himself by accidentally taking | 
an overdose of laudanum, nor where he intentionally 
took the overdose of laudanum, but at the time was of 
unsound mind, and incapable of judging the moral 
consequences of theact. ‘“ The condition in a policy 
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of life insurance, that it shall be void if the insured 
shall die by bis own hand, has no application where the 
insured kills himself by accident.” Insurance Co. v. 
Hazelett, 105 Tod. 212; Insurance Co. v. Paterson, 41 
Ga. 338; Mallory v. Insurance Co., 47 N. Y. 52; Pen- 
fold v. Insurance Co., 85 id. 317; Edwards v. Insurance 
Co., 20 Fed. Rep. 661. Nor does such a condition ina 
policy of life insurance apply if the insured destroys 
his life while of unsound mind, if his mind is so im- 
paired by disease that he does not comprehend the 
moral character of the deed, though he may have suf- 
ficient mental capacity to knowthe physical conse- 
quences of theact. Breasted v. Farmers’, etc., Co., 8 
N. Y. 299; 59 Am. Dee. 482, and note on page 487; 
Phadenhauer v. Insurance Co., 7 Heisk. 567; Phillips 
v. Insurance Co., 26 La. Ann. 404; Insurance Co. v. 
Jroom, 86 Penn. St., 92; Schultz v. Insurance Co., 40 
Ohio St. 217; Insurance Co. v. Terry, 15 Wall. 580; In- 
surance Co. v. Rodel, 95 U. S. 232; Insurance Co. v. 
Broughton, 109 id. 121; 21 Cent. L. J. 378. (2) Where 
a life insurance company, for the purpose of compro- 
mising a loss for one-half the amount of the policy, 
fraudulently represented to the beneficiary that the de- 
ceased died by his own hand, while of sound mind, and 
that the company had proof of it, these were material 
facts which the beneficiary had a right to rely on, and 
the beneficiary may retain the money received and sue 
for the damages resulting fromthe deceit. It is in- 
sisted by the appellant however that the alleged fraud- 
ulent representations were not such as the appellee 
had the right to rely upon, that they were not of ma- 
terial facts and were at most representations of opin- 
ion. This we think is true as to some of the represen- 
tations made, but not of all. Therepresentations that 
the decedent had died by his own hand, while he was 
of sound mind, and that the appellant had evidence 
whereby it could prove that he so died, were each rep- 
resentations of fact and of material facts. We think, 
under the circumstances detailed in the complaint, the 
appellant was justified in relying and acting upon 
them. Inour opinion the facts stated in the com- 
plaint clearly bring the case within the rule stated in 
[usurance Co. v. Howard, 111 Ind. 544, which like this 
was where a party alleged that he had been induced by 
fraud to settlea claim on an insurance policy, and sur- 
rendered the policy on receiving a portion of the sum 
due. The court said (111 Ind. 548): ‘A person so cir- 
cumstanced may retain what he has received, and sue 
whoever is liable for the consequences of the deceit by 
which the compromise was brought about, and recover 
whatever damages resulted therefrom.’’ See also 
Johnson v. Culver, 116 Ind. 278; Hayes v. Insurance 
Co. (Lil. Sup.), 18 N. E. Rap. 322. Ind. Sup. Ct., Dee. 
15, 1891. Michigan Mut. Life Ins. Co. v. Naugle. Opiu- 
ion by McBride, J. 


MARRIAGE—POST-NUPTIAL AGREEMENT — CONVEY- 
ANCE OF LAND BY WIFE.—lIn order to secure a reversal 
of the judgment, the defendant must successfully 
maintain the proposition that a post-nuptial agreement 
between husband and wife for the conveyance to him 
of her general fee-simple estate in lands, made upon 
sufficient consideration, though void at law, will be 
enforced ina court of equity against the wife and her 
heirs. This proposition the learned counsel for the 
defendant undertake to maintain in the face of the 
doctrine laid down and repeatedly approved in this 
State, that a feme covert, except as to her separate es- 
tate, *‘is utterly incapable of binding herself by a con- 
tract to convey her land, either at law or in equity, ex- 
cept by compliance with the prescribed statutory 
forms.”’ The argument seems to proceed upon the 
theory that this doctrine is founded upon the oneness of 
the husband and wife in the marital relation at com- 
mon law, in consequence of which they could make no 











binding individual contract with each other, but that 
it does not obtain in courts of equity in regard to con- 
tracts between husband and wife, wherein either has 
executed hisor her part of it,and the other has re- 
ceived a valuable and sufficient consideration for 
the contract; and we are cited to many cases in which 
such courts have ignored this common-law idea of ab- 
solute unity, and have sustained post-nuptial settle- 
ments and contracts of the husband made with or for 
the benefit of the wife upon sufficient consideration; 
but these do not reach the casein hand. The incapac- 
ity of the wife to contract does not rest alone upon the 
unity of the husband and wife in the marital relation, 
but upon the further maxim that the wife is sub potes- 
tate viri. Her acts ex contracit during the marital re- 
lation are presumed to be the fruits of his power and 
influence, and not of her own volition. They may bind 
him, but cannot bind her, only so far as this disability 
has been removed by statute. The husband rests un- 
der no such incapacity. He has power to bind himself, 
and courts of equity in many instances euforce his 
contracts for her benefit, founded upon a sufficient 
consideration. A mode has been provided by statute 
by which the wife may dispose of or incumber her real 
estate. She has no power, directly or indirectly to 
charge or dispose of it in any other manner, and courts 
of equity have never enforced quasi contracts by which 
married women attempted to do so in any case except 
where the feme covert was seized of a separate estate, 
over which (it being originally a creature of equity) 
such courts have always claimed the right to 
exercise jurisdiction ex equa et bono, and in respect to 
which, holding that she was a feme sole, her contracts 
have been by them enforced even in favor of the hus- 
band, when in equity and good conscience they ought 
to be. But courts of equity have never undertaken to 
enforce the wife’s executory contracts with the hus- 
band or anybody else in regard to her general legal es- 
tate in lands, nor could they, except in jurisdictions 
where, as to such estate, she is by statute authorized 
to contract as a feme sole, and where she might be 
treated in respect thereof the same as if she were: 
seized of a technical separate estate, as previously rec- 
ognized by courts of chancery. Under such a statute, 
enacted in 1849, in New York it has been held by the 
Court of Appeals of that State, that while the incapac- 
ity of the wife to convey has been removed, the inca- 
pacity of the husband to take has not, and that a vol- 
untary deed from the wife to the husband is void; but 
that court seems to hold, in view of this legislation, 
that her contract with him in respect of her real es- 
tate, if just and fair, and founded upon an executed, 
adequate consideration, might be charged upon her 
real estate upon the same equitable principles that 
would obtain if she were seized of a technical, equita- 
ble, separate estate therein. Yale v. Dederer, 18 N. Y. 
265; White v. Wager, 25 id. 328; Winans v. Peebles, 32 
id. 423; Hendricks v. Isaacs, 117 id. 414. And in other 
States, where similar statutes have been enacted, the 
wife's statutory separate estate seems to be placed on 
the same footing as her technical, equitable, separate 
estate. Johnson v. Cummins, 16N. J. Eq. 97; Dreut- 
zer v. Lawrence, 58 Wis. 594; Love v. Watkins, 40 Cal. 
547; Spafford v. Warren, 47 Iowa, 47. But for the pur- 
pose of this case it is not necessary to pursue the in- 
vestigation further in this direction. That prior to 
such legislation the covenant of a married woman, ex- 
cept as to her technical, equitable estate, was abso- 
lutely void, and afforded no basis for equitable relief 
wherever the common law prevailed, is made mani- 
fest in Martin v. Dwelly, 6 Wend. 9; Butler v. Buck- 
ingham, 5 Day, 492, and 2 Kent Comm., § 168; 1 Cord 
Mar. Wom., § 428; Cahill v. Cahill, L. R., 8 App. Cas. 
420, and a host of other authorities that might be cited. 
At the time the contract in this case is alleged to have 
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been made and the deed executed there was no statute 
in this State authorizing a married woman to contract 
as afeme sole, or to convey or bind her real estate ex- 
cept by will(Rev. Stat. 1879, § 3961), or by deed or 
power of attorney made in conjunction with her hus- 
band, and by her duly acknowledged upon a privy ex- 
amination separate and apart from him (Rev. Stat. 
1879, $$ 669, 670, 681. With these exceptions her power 
over her real estate was just the same as at common 
law. We have examined all the cases cited by coun- 
sel, and many others, in which courts of equity have 
passed upon the property rights and contracts of hus- 
band and wife, but have not found, and do not think 
a well-considered case can be found, in which it is 
held that a post-nuptial contract could be enforced in 
favor of the husband against the wife in respect of her 
real estate, unless she was possessed of a separate es- 
tate therein, either technical or statutory. Mo. Sup. 
Ct., Nov. 9, 1891. Shaffer v. Kugler. Opinion by 
Brace, J. Sherwood, C. J., dissenting. 


NEGOTIABLE INSTRUMENTS — CHECKS — DAYS OF 
GRACE.—An instrument in form of a check, which 
read: “100 Franklin Street. $200. Boston, Aug, 31, 
1889. The National Revere Bank of Boston, pay to the 
order of Geo. H. Towle, Oct. 1, 1889, two hundred dol- 
lars. No. 9,288. [Signed] SAmuEL W. CREECH, JR.,”’ 
was a check and was not entitled to grace. The ques- 
tion whether a check made payable on a day subse- 
quent to its date should be regarded asa check or asa 
bill has beev decided differently in different jurisdic- 
tions. In re Brown, 2 Story, 502; Champion v. Gor- 
don, 70 Penn. St. 474; Bank v. Wheaton, 4 R. I. 30; 
Ivory v. Bank, 36 Mo. 475; Henderson v. Pope, 39 Ga. 
361; Morrison v. Bailey, 5 Ohio St. 13; > Minturn v. 
Fisher, 4 Cal. 36; Bowen v. Newell, 13 N. Y. 290. In 
the present case the check appears to be upon one of 
the ordinary printed blanks of the bank on which it is 
drawn. It is dated August 31, 1889, and the only dif- 
ference that is suggested between it and an ordinary 
check is that it is made payable October 1, 1889. If it 
had been post-dated as of that date it would not have 
been payable until then, and yet would in that case 
have been acheck. It has all the other characteristics 
of a check, and we cannot believe that it was intended 
by the parties, or would have been taken by the bank 
on which it was drawn, as any thing else than a check. 
It is often convenient to make acheck payable at a 
future day, and we see no valid distinction between 
post-dating it and making it payable at a subsequent 
date. In the latter case, as in the former, it is ex- 
pected that it will be presented on the day when pay- 
able, which in the one instance would be the day of 
its date, and in the other the day fixed for its payment, 
and that there will be funds to meet it, and that it will 
then be paid. And neither in the latter case, any more 
than in the former, would it be expected that the 
holder would present the check for acceptance before 
payable to the bank on which it was drawn, and on its 
refusal to accept it protest itand bring suit forthwith 
against the drawer for non-acceptance. We think it 
better accords with the intent and understanding of 
the parties and of bankers and business men generally 
to treat the instrument in suit as a check than as a bill 
of exchange, and we see no valid objection to doing so. 
Mass. Sup. Jud. Ct., Jan. 9, 1892. Way v. Towle. 
Opinion by Morton, J. 


—»+——__ 


NEW BOOKS AND NEW EDITIONS. 


GLUCK AND BECKER’S RECEIVERS OF CORPORATIONS. 


This handsome volume, published by Banks & 
Brothers, of this city, is the work of Mr. James Fraser 





Gluck and August Becker, of Buffalo. Mr. Gluck is 
widely known in this State as a remarkably capable 
corporation lawyer, and is a man of culture in litera- 
ture as wellas inlaw. His coadjutor is well spoken 
of for industry and legal merit. It will be noted that 
the treatise is confined to receivers of corporations, 
and especially includes National banks. As the title- 
page indicates, it is ‘‘illustrated by abstracts of the 
facts of and excerpts from the opinions in leading 
cases.” These excerpts are chiefly, we infer, in the 
notes, and the text is of an independent and original 
order, with unhesitating expressions of the authors’ 
opinions. The volume is not padded with cases—the 
table is only thirty-five pages, in single columns, rather 
openly set. The book strikes us as judiciously and 
ably prepared, and as quite likely to fulfill the authors’ 
design of furnishing to the profession ‘Sin compact 
shape, the general principles relating to the subject 
under investigation, in almost the exact language of 
the best authorities,’’ with ‘‘carefully-prepared state- 
ments of the essential facts of the cases cited.”” Espe- 
cial praise is due the index of eighty-four pages. 


———_—__@—__—_ 


NOTES. 

ie remarks of Romer, J., in Nettlefolds v. Reynolds, 

on the inordinate length of time consumed in the 
trial of patent actions form a curious commentary on 
the proposal of the joint committee of the bar commit- 
tee and the Incorporated Law Society, that such ac- 
tions sball be included in the suggested commercial 
list. It is true that the attorney-general has promised 
to be more concise in future, and it may be that asim- 
ilar attempt at amendment will be made by other lead- 
ing counsel. Possibly too the persons engaged may 
accept the statement that judges are the possessors of 
a certain amount of sense and intelligence, and spare 
them some of the instruction to which they have 
hitherto been condemned. But when all this has had 
its due effect, patent actions will still occupy alength of 
time disproportionate to their real importance, and 
probably the true remedy will be found to lie in the in- 
stitution of a patent court. The judge of this court 
would naturally be chosen for his scientific ability, 
and he might be assisted where necessary by specially 
qualified assessors. The attorney-general complains 
that the minds alike of judge and counsel are fre- 
quently diverted from the main issue in the case by a 
number of disquisitions of scientific witnesses and oth- 
ers—chiefly professors—which from a practical patent 
law point of view, have really nothing to do with the 
case, and the waste of time generally is ascribed to the 
introduction of irrelevant matter and the undue illus- 
tration and discussion of minor points. Even if the 
judge does not see his way to interfere with this, a 
change might not unreasonably be expected if some of 
the professors or other experts were to be transferred 
from the witness-box to the bench. They would be 
less likely than a judge of the High Court, with bis 
habitual tolerance, to put up with the verbose ha- 
rangues either of counselor of their fellow scientists 
and the judge, having their knowledge to rely upon, 
would himself also have less hesitation in interfering. 
We do not expect that Mr. Justice Romer’s expostula- 
tions will materially alter the course of patent actions, 
but they certainly call attention to the advisability of 
relegating them, not indeed to a commercial cause 
list, but to a specially constituted tribunal.—Solicitors’ 
Journal. 


A correspondent sends us the following actual an- 
swer in a justice’s court: 
“1. the Defendent for answer to the Plaintiff com- 
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plaint Denies each and Evry alegation there in con- 
tained. 2 the Defendent Boght a quanity of shoes of 
Plaintiffs and they were to Be genuine Kid and grain 
leather goods of first quality the Price charged was as 
much or more than Defendant was Paying for genu- 
ine goods 3 they were to Be made by Experienced 
labor and of good thread and material 4 the Bill of 
invoice Reads Kid Shoes at A certain Price 5 the 
Defendant has obtained the fact that they were not 
made by Experienced Labor and had the Shoes Ex- 
amined by Expert leather Dealersand are not Kid But 
sheepskin and Poorly made _ 6 at the time I gave the 
note I had only sold 2 Pair and had not time to find 
out the quality of the goods the Plaintiff saying if any 
thing wrong in them he would take them Back and af- 
terwards Refusing to doso 7 Defendant has paid 
$25.00 on the Bill of $55 and only. and that he has 
only used about 1-10 of the goods and Defendant has 
offered to ship the goods Back and loose the $25.00 
Rather than have A suit About them on conditions the 
Plaintiffs Deliver the note to the Defendant 8 the 
Plaintift is A man that isunderthe influence of Liquor 
A Portion of the time and not A Proper Person to su- 
perintend the construction of work or Deliver or in- 
spect goods 9 the goods has greatly Damaged my 
shoe trade and the Defendant asks for Judg- 
ment of $75.00 and costs (i. e. Apeal) Against t 
P’aintiffs.”’ 


a 


THE TENTH LESSON. 
LARGE hook prefixed tor, m and n» indicates an 
added I, as in coral or camel, line 1. A similar 
hook, when attached to 1, shows an added °, as in 
color. A short, light tick, forming a sharp angle at the 
beginning of k, g,l, mor w, expresses h. When hay 
cannot well be written, a small dot, placed beside a 
vowel dot or dash, may be used to express the aspirate. 
See Abraham, line 2. A small hook prefixed to l, r, m 
or n, expresses w; see wail, work, line 14. <A large 
w-hook is also prefixed to t, d, k and g, forming the 
double consonants, tw, dw, kw and gw. See twain, 
quack, line3. —_A large final hook, known as the shun- 
hook, is used for the syllables sion, cion, tion, shion, 
etc. See station, fashion, line 4. When s precedes it, 
this syllable is represented by a little curl on the oppo- 
site side, as in physician, line 4. This curl, when in- 
itial, stands forn, asin enslavé. A narrow loop ex- 
presses st, and a broad one str. Line5. Doublinga 
curve adds tr, dror thr. Line6. Half-length stems 
addtord. See lines7,8 and 9. Observe, Ist, that ¢ is 
not pronounced until all vowels and hooks which are 
appended tothe stem have first been sounded; 2d, 
that s, if final, is sounded after t; that l, r, m and n, 
are shaded for d (line 9)except when a hook is at- 
tached. Line 8. A vowel, to be read after a stem and 
before hook / or r, is struck through the stem, ifa 
dash, or if a dot is changed to a small circle, pre- 
ceding if a long, and following if a short vowel. 
Line 10. 

Learn also Prefixes and Affixes, line 11, and Coales- 
cents, line 12. 

Learners are cautioned not to write the shortened 
letters morethan half the usual or standard length, 
else the two will become confounded. The practice 
of the writer should be rather to form these brief 
signs a trifle less than the standard length. To avoid 
confusion, not only mustthe halved letters not be too 
long, but those of standard length also should not be 
too short. 








Shortened curves are, in proportion to their length, 
bent somewhat more than full lengths; as an illustra- 
tion, it will be seen that md extends almost as far 
above the line as m. See middle, line 9. This practice 
adds to the angularity of many word-forms. 

When tor d is followed by a final vowel, it cannot 
properly be expressed by the halving principle; for, if 
it were so indicated, it would be impossible so to place 
the final vowel that it would be read last. To illus- 
trate,t in might may be expressed by shortened m, 
but the employment of the stem ¢ in mighty, indicates 
the fact of a following vowel. 

This lesson is difficult but will well repay close 
study. 


KEY TO PLATE 10. 


1 Learn color coral relate camel million tunnel ana- 
logy. 2 Hack hug hum hole hire whack Abraham 
mayhem. 3 Wall wore swim wine twin dwell quack 
Guinn. 4 Option passion station separation fashion 
physician compensation enslave. 5 Post coasting vest 
gazed against boaster fluster punster. 6 Letter order 
father weather cumber anchor. 7 Boat moat note 
gate plight died sobbed blade voted political. 8 Coats 
freights paint gift draft blend strained wend mend 
weld. 9 Mode send old sword middle needle failed 
poured attempt longed. 10 Core gall cull chart chill 
counter-balance circumstances selfish. 11 Complain 
introduce recommendation recognize castings yourself 
ourselves friendship. 11 Weed war woke wit web 
yield yoke youth Yeddo. ‘Translate lines 13, 14 
and 15. 


PLATE 10. 
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CURRENT TOPICS. 

((\HERE seems to be a Gulf Stream of immorality, 

its ends threatening our laws at once in Louis- 
iana and in New York. Although the Supreme 
Court decision has seriously embarrassed the con- 
duct of the Louisiana lottery, yet no one at the 
north believes Mr. Morris’ assertion that he is going 
to give up the fight. In fact the rumored importa- 
tion of arms by the lottery people indicates that 
they are going to try by violence to foist their 
wicked scheme on an unwilling people. Now is 
the time for the governor to show what stuff he is 
made of. But we should not too censoriously re- 
gard the mote in our brother’s eye when we have a 
beam in our own. There are two measures pending 
in our Legislature of the most unprincipled and 
dangerous character, and one of which at least is 
unprecedented in this country, we believe, for de- 
pravity. Werefer to the excise bill and the bill 
for legalizing and licensing houses of ill-fame. 
Under pretense of framing a convenient and com- 
prehensive Code, the former is reactionary to a dan- 
gerous extent and gives the rumsellers almost every 
thing they could wish except freerum. It legalizes 
selling on Sunday after one o’clock Pp. M.; hinders, 
if it does not absolutely prevent, police inspection; 
reduces license fees and allows an unlimited number 
of licenses; permits all-night licenses for ball-rooms ; 
withdraws such power of local option as is now al- 
lowed, and repeals the Civil Damage Act. Thisis a 
villainous scheme, and its passage would mark a re- 
lapse of this State into a despicable state of barbar- 
ism. The Civil Damage Act is one of the most useful 
and beneficent pieces of legislation ever passed in 
this State, and such is the opinion in many other 
States where it prevails, and its repeal would be a 
public disgrace. As to the exact title of the other 
act we are not informed, but it ought to be ‘‘An 
act for the legalization and encouragement of adul- 
tery and fornication, for the promotion of domestic 
discord and misery, and for the entailment of vice 
and disease on posterity.” If this act should become 
alaw we should expect that every decent man in 
the State would hang his head for shame. We pre- 
sume it provides for medical inspection of those un- 
happy women who are thus to be licensed to prey 
on the human race, but it thus removes the single 
thing that deters many from the house of prostitu- 
tion — the fear of contracting foul disease and com- 
municating it to innocent wives and helpless chil- 
dren. The argument that men will sin in this way 
and cannot be prevented is no reason for making it 
easy or safe to sin. The distinction between the 
licensing of liquor-selling and of prostitution is 
evident; all liquor-selling is not criminal—sales for 
mechanical and medicinal purposes are necessary, 
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and sales as a beverage under proper restrictions 
may not be injurious; but no such argument applies 
to prostitution; it is always immoral and danger- 
ous, abhorrent to the sensibilities of all decent peo- 
ple, never practiced except in secrecy. The very 
worst thing about it is that it licenses and legalizes 
and thus encourages the perpetuity of the most de- 
praved and despised class in any community. Let 
us, for the honor of the State, hear no more of this 
beastly proposition. 


In the January number of the Edinburgh Jurid- 
ical Review, Mr. N. J. D. Kennedy, under the title 
of ‘*Lynch,” makes the late New Orleans massacre 
the text for a very telling argument that if our Fed- 
eral government cannot afford protection to foreign 
subjects in the various States, and declines to make 
reparation for outrages on them by the citizens of a 
State, it ought not to expect foreign governments 
to protect the citizens of a State in their territory 
or make reparation for wrongs done to them there. 
He says: 


‘Suppose Russia were to enforce some of her exist- 
ing laws and regulations against resident foreigners. 
Let an American editor be flogged, as was the novelist 
Dostoyefski, for saving a fellow-prisoner from drown- 
ing contrary to a major’s order. Let an American lady 
be exiled to Siberia because prohibited books, such as 
Adam Smiths’ ‘‘ Wealth of Nations’’ or Emerson’s 
“Self Reliance,” have been found in her possession, 
and for slapping an official’s face, stripped and whip- 
ped to death, as happened to Madame Hope Sigida. 
Russian justice and lynch justice are near akin in their 
methods. Does any one doubt that the Uuited States 
would instantly demand reparation and indemnity ? 
Wouid the answer be accepted that the persons in- 
jured had enjoyed the same rights and received as full 
protection as native Russians? Could the Russian 
government escape responsibility by retorting to the 
Federal government that lynch law was no better, or (as 
a writer in the Century Magazine, commenting on the 
Sigida case, put it) that ‘more women have been flog- 
ged in the United States than in Russia during the last 
ten years?’ Would it be heard to say, ‘ Your citizens 
must take our laws and government as they find them. 
We are not going to alter them or introduce invidious 
distinctions to suit the pleasure of Americans whu 
may see fit to come among us to live?’”’ 

“ But under the Federal Constitution it is quite clear 
that the component States have noclaim to interna- 
tional recognition, and no liability to international 
duties, and that the Federal government is the sole 
representative of the nation of the United States so 
far as international relations and purposes are con- 
cerned. Isany government entitled to demand in- 
ternational rights, while it invades or denies its inter- 
national duties on the ground of weakness or ineffi- 
ciency? Itis the duty of each nation to organize such 
a system as will place its government in a position to 
fulfill international obligations, and enable it to con- 
troland punish members of the uation who injure 
friendly states or their citizens. If their laws are in- 
complete, or their procedure inefficacious for that end, 
especially if these defects are foreseen, they cannot 
plead their own neglect to exempt them from respon- 
sibility. Inthe particular case the weakness is due, 
not to the Constitution, for Congress may define and 
punish offenses against the law of nations and enforce 
the provisions of the Constitution by appropriate leg- 
islation, so much as to the omission to legislate. But 
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to whichever cause it may be attributed, want of 
power is no defense, because the international duty is 
as independent of and paramount to the municipal 
law, as the municipal law is independent of and para- 
mount to any private citizen’s rules for the conduct of 
his household. For example, in the Alabama arbitra- 
tion, on the point of the duty of neutrals, the commis- 
sioners expressly ruled that ‘the government of her 
Britannic majesty cannot justify itself for failure in 
due diligence on the plea of insufficiency of the legal 
means of action which it possessed.’’ 


It is pretty clear that in some of the circumstances 
supposed our government would not get off so 
easily as in the New Orleans case, and that foreign 
nations would not be scrupulous about sending 
troops to Chicago to avenge an insult in Illinois, 
when it would be more convenient to send a fleet to 
New York. 


The London Law Times is really growing ex- 
tremely disloyal when it doubts the necessity of a 
lord chief justice of England. It says, ‘‘if he were 
abolished” it would save £3,000 a year, and de- 
clares that his ‘‘only use” is to preserve disci- 
pline.” It also has a terrible article entitled: ‘‘'The 
Judicial Conscience,” which is so extremely demo- 
cratic that we publish the following extracts as an 
awful warning to Americans to keep away from 
England: 


“The press is making things lively for her majesty’s 
judges, who we imagine will soon begin to realize that 
the patience of the people has limits, although the pa- 
tience and timidity of the bar are unlimited. Forsev- 
eral years this journal has, regardless of possible of- 
fense, repeatedly called attention to the unpunctuality 
and apparent indifference to everything but their own 
comfort and convenience which has marked some 
prominent members of the bench. Remonstrance 
against robbing the public of portions of days and 
whole days to attend rule committees and race meet- 
ings has been in vain. The judicial conscience enters 
court at 11 with all the external evidences of perfect 
virtue, and rises punctually at 4 with the same bland 
indifference. Worse still, hours are sometimes passed 
in sleep, and it is a fact that two judges sitting in a di- 
visional court have been asleep at the same time. This 
is all very bad. * * * The public evidently ex- 
pected that a day when the courts did not sit would be 
chosen upon which the judges should deliberate how 
to improve the judicial machinery. But it was ar- 
ranged otherwise, and in view of an off-day on ac- 
count of the death of the Duke of Clarence, Monday 
was wholly absorbed and lost to the public. An out- 
burst of indignant protest occurred in the daily press 
such as we have rarely seen equalled, all the more jus- 
tified because the judges rose soon afterl. There are 
wags who say that the judges met at 11, passed resolu- 
tions of condolence, decided to sit on Wednesday and 
then adjourned. It is interesting to consider what this 
performance cost the country. We estimate that in 
judicial salaries alone it cost £850. The money lost to 
the profession and the public we should put at £2,500 
ut least, so that the refusal of the judges to sit in coun- 
cil in vacation or after 4cost between £3,000 and £4,000. 
What is the conclusion of the whole matter? Simply 
this, that judges forget that they are the servants of 
the public. * * * We doubt whether this delusion 
can last much longer. The popular mind has been 
shocked at the notion that an incapable judge can only 
be removed on the motion of both Houses of Parlia- 
ment, and it is shocked again by the apparent absence 








of conscience from the judicial constitution. The or- 
dinary mind finds it difficult to understand how the 
judges can have continued in absolute indifference 
whilst the courts have been avoided like a pestilence, 
and any mode of disposing{of disputes has been pre- 
ferred to the tribunals of the country. There will 
soon arise a demand that our judges should be popu- 
larly elected and removable by the people, and that 
judicial office should not be regarded as a vested inter- 
est to be retained so long as the occupant can pre- 
serve an upright positioa on the beuch for three hours 
at a stretch, but rather as a place of great honor and 
weighty responsibility. Until {this view is restored 
the bench will continue to drift into discredit and dis- 
repute.” 

Popular election of judges, eh' Well. the world 


do move. 


Apropos of the proposed Code of Evidence, atten- 
tion may usefully be drawn to the recent persistent 
outcry of the English press against the abuse of 
cross-examination by leaders of the bar, and also to 
arecent incident in one of our own courts. It is 
reported that before County Judge Moore, in Brook- 
lyn, a woman was subjected to such insulting ques- 
tions that she appealed to the judge for protection, 
and he said that although the questions were in- 
sulting, he did not think he had the power to pre- 
vent them. Now the proposed Code of Evidence 
provides as follows: 

§ 227. It is the duty of the court to protect every 
witness from irrelevant, insulting or improper ques- 
tions, from harsh or insulting treatment, and from un- 
necessary inquiry into his private affairs. The court 
must forbid any question which appears to be intended 
to insult or annoy a witness, or which, though proper 
in itself, appears to be neédlessly offensive in form. <A 
witness can be detained only so long as the interests of 
justice require. 

§ 228. The court may forbid any questions or in- 
quiries which it regards as indecent or scandalous, al- 
though such qnestions or inquiries may have a bear- 
ou the questions in dispute, unless they relate to facts 
in issue, or to facts relevant to the issue. 

This measure has been twice passed, and ought to 
be effectually enacted this time. There is another 
excellent provision in it, which we recall, namely, 
that one paying money due, has a right to exact a 
receipt for it. The common law to the contrary is 
senseless and dangerous. The New York City Bar 
Association is the only serious opponent of this 
Code, and has never been able to present even a 
plausible argument against it. Its chief argument 
has always been that it is unnecessary because the 
law of evidence is so simple and well-settled! That 
would seem the best reason for making a statute of 
it. But everybody knows what the real animus of 
its opposition is. 


The Criminal Law Magazine for January contains 
two leading articles of singular interest. The first, 
by Ardemus Stewart, entitled ‘‘Criminal Aspects of 
the Preternatural.” The writer considers the sub- 
ject under the heads of ‘‘ homicide by preternatural 
means,” ‘‘ the pretense to the possession of preter- 
natural powers a faise pretense,” “‘ the English vaga- 
bond acts,” “larceny by means of pretenses to preter- 
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natural powers,” and ‘‘ the pretense to preternatural 
powers an offense under the postal laws.” The es- 
sayist very justly discards the old doctrine that a 
false pretense was not indictable unless it was such 
as would naturally deceive a man of common under- 
standing. ‘This doctrine is generally discarded by 
modern cases, although State v. Burnett, 21 N. E. 
Rep. 972, is to the contrary. That was the case 
of a pretended witch-doctor or destroyer. The 
writer cites the chief cases, including that case, but 
perhaps might well have referred to Jamison v. State, 
37 Ark. 445; 8. C., 40 Am. Rep. 103, where the pre- 
tender falsely pretended to an ignorant negro that 
he was a physician, and that his sick daughter had 
been poisoned, and that he alone could remove the 
poison. As we recollect the facts there was a pre- 
tense to preternatural powers in the case, At all 
events the court vigorously dissented from the old 
doctrine, and held that the statute was for the pro- 
tection of the ignorant and unwary. The other ar- 
ticle appeals to lovers of Shakespeare, and is en- 
titled ‘‘ Shakespeare’s Theory of Punishment,” and 
is founded on an examination of ‘‘ Measure for 
Measure.” 


——_—_—__———_ 


NOTES OF CASES, 

N Louisville & N. R. Co. Wallace, Supreme 
Court of Tennessee, December 12, 1891, it was 
held that in an action for personal injuries interest 
cannot be allowed on the amount of the recovery for 
time prior to the judgment. Thecourtsaid: “The 
counsel of plaintiff who cite many authorities sup- 
posed to be in support of the ruling below, were 
doubtless misled by the generality of terms used in 
some of them. Under the head of ‘ Interest,’ after 
stating that ‘it was generally allowed by law on two 
grounds, namely, on contract, express or implied, or 
by way of damages either for default in payment of 
a debt or for a use or benefit derived from the money 
of another,’ it is stated in 11 Amer. & Eng. Enc. 
Law that ‘where it is imposed to punish tortious, 
negligent or fraudulent conduct, it is a question 
within the discretion of the jury.’ Page 380. For 
this proposition various authorities are cited includ- 
ing Mr. Sedgwick on Damages, p. 374 (the reference 
being to paging of the fifth or earlier edition). This 
author uses similar general terms, but neither was 
speaking of cases of personal injury, but of the class 
of cases to which we have referred, as fully appears 
from Mr, Sedgwick’s further discussion of this gen- 
eral head, on pages 385, 386, and as most clearly ap- 
pears from a reference to the authorities cited by 
both, which relate to cases of trover and trespass 
and to property controversies only. In neither of 
these books is the proposition now thought to be 
sustained by them advanced — that the measure of 
damages for a personal injury includes damages for 
detention of the supposed amount due. The gen- 
erality of statement indulged in that and former 
editions of this work is corrected by editors of the 
last edition. Chapter 10 of the first volume of this 
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edition is devoted to interest allowed in actions 
where it is by rule of law, or, in the discretion of the 
jury or court trying the case, allowed as part of the 
measure of damages. In these cases are enumerated 
and discussed those actions sounding in tort in 
which interest may be given as damages. The dis- 
tinction is there taken, as taken here, and actions 
for personal injuries excluded, because of the ‘ex. 
istence of a wholly different measure of damages 
respecting them. In this connection we quote scc- 
tion 320 in the volume and chapter referred to: ‘It 
sufficiently appears, from what has already been said, 
that there is no general principle which prevents the 
recovery of interest in actions of tort. The fact 
that the demand is unliquidated has been shown to 
be insufficient to exclude interest, and there is noth- 
ing in the mere form of the action which renders it 
unreasonable that interest should be given. Never- 
theless it is in the region of tort that we find the 
clearest cases for disallowance of interest. There 
are many cases which are not brought to recover a 
sum of money representing a property loss of the 
plaintiff, and it is frequently said broadly that in- 
terest is not allowed in such actions. It is certainly 
not allowed in such actions as assault and battery, 
or for personal injury by negligence, libel, slander, 
seduction, etc.’ The measure of damage in such case 
seems nowhere to include this or be based upon this 
idea, Even in respect to injury or destruction of 
property, when the Supreme Court of the United 
States has adopted fully the prevailing rule allowing 
damages in the form of interest on value of the prop- 
erty, the rule has been limited to such injury of prop- 
erty or property right as had a fixed or certain value; 
and it is accordingly held in that court that indefinite 
damages, as that resulting from infringement of a 
patent could not bear interest until after the amount 
had been judicially ascertained. Tilghman v.Proctor, 
125 U. S. 161. The direct question we are considering 
also came before the Supreme Judicial Court of Maine, 
and it was there held that the rule permitting dam- 
ages equal to interest on value of property in cases 
of trespass and trover did not apply, and that interest 
could not be allowed upon a recovery for personal 
injury, and that, too, under a statute authorizing a 
recovery ‘to the amount of the damage sustained.’ 
(This is not material however, as their statute gave 
no more nor less right than exists here.) Sargent 
v. Hampden, 38 Me. 581. The cases cited by the 
editors of the last edition of Sedgwick on Damages 
sustaining the proposition that interest cannot be 
included in a recovery of damages for personal in- 
juries are from Georgia and Pennsylvania. Ratteree 
v. Chapman, 79 Ga. 574; Railroad Co. v. Young, 81 id. 
397; Railway Co. v. Taylor, 104 Penn. St. 306. These 
cases have all been examined, and fully sustain the 
text. One of the cases cited to the proposition in 


American and English Encyclopedia of Law was a 
Pennsylvania case, earlier than either of those to 
which we have referred. The case there cited (Fas- 
holt v. Reed, 16 Serg. & R. 266), which we have not 
been able to find in libraries here, was evidently not 
one of personal injury, or else not consistent with later 
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holdings of that court. Indeed the Pennsylvania 
court seems hardly to have gone as far on that ques- 
tion in reference to allowance of interest as damages 
in other actions ex delicto as other courts. In suits for 
the destruction of property that court has held that 
while lapse of time may be looked to, it is error to 
instruct the jury that the plaintiff is entitled to in- 
terest on such damage from the time it occurred, 
Township of Plymouth v. Graver, 125 Penn. St. 24; 
Emerson v. Schoonmaker, 135 id. 437. Of the other 
other cases cited in American and English Encyclo- 
pedia of Law, have examined those in 13 Wis. 31 
(Tinckley v. Beekirith), 36 N. Y. 639 (Vandevoort v. 
Gould) and 30 Tex. 349 ( Wolfe v. Lacy). They all sus- 
tain the text as it is intended to be understood, and as 
we have herein explained, and doubtless the other 
cases do so. To the same effect are the 
coln v. Claflin, 7 Wall. 132; Dyer v. Navigation Co., 
118 U. S. 507; U. S.v. North ¢ 136 id. 211; 
Clement v. Spear, 56 Vt. 401; and cases from Ameri- 
can decisions and reports cited in Rapalje’s Digest, 
volume 1, pp. 1039-1041, under heads ‘ Trover’ and 
‘When Interest may be added,’ and volume 2, p. 
1991, under head of ‘Interest.’ See also, 1 Sedgw. 
Dam., §§ 432-493 (8th ed.). The effect and meaning 
of statements quoted from American and English 
Encyclopedia of Law and its reference to Sedg- 
wick Damages are made perfectly clear when these 
cases and authorities herein added are examined, 
and the generality of expressions limited to the 
purpose of their use and the class of cases being 
considered. They were not dealing at all, 
tended to be understood as dealing, with the ques- 
tion of recovery for personal injuries, which is itself 
a recovery of damages pure and simple, and measured 
by arule which needs no supplement that would add 
damages to damages.” 


cases of Lin- 


Genclinn. 


nor in- 


In Williams v. Citizens’ Ry. Co., Supreme Court 
of Indiana, December 15, 1891, it was held that the 
act for the incorporation of cities giving the common 
council exclusive jurisdiction over the streets does 
not take from the courts the authority to decide 
controversies concerning property rights, and where 
such council fails to prevent persons from moving a 
building along a street, and thereby interfering with 
the operation of an electric street railway by cutting 
down its wires and poles, such interference may be 
restrained by injunction. The court said: ‘The 
contention that the appellee must fail because there 
is no statute authorizing the use of electricity as a 
motive power for propelling cars along a line of 
street railway cannot prevail, for the reason that the 
appellants are not in a position to make available the 
doctrine they assert, even if it should be granted 
that the doctrine is sound. There is plausibility at 


least in the argument of the appellee’s counsel that 
a just and reasonable construction of the statute pro- 
viding for the incorporation of street railway com- 
panies authorizes the employment of any kind of 
motive power 
The terms ‘ street railway’ or ‘ horse railway ’ 


now in common use except steam. 
may 














possibly be considered as generic terms, and if so, 
their use would not necessarily imply that only 
animals can be employed for propelling cars. But 
we feel that it is neither necessary nor proper for us 
to attempt to give an authoritative decision of this 
question in the present case, and we refrain from 
doing so. Our conclusion upon this branch of the 
case must be placed upon another ground. In the 
case before us the municipal council passed an or- 
dinance authorizing the use of electricity as a mo- 
tive power. The company, acting under this grant, 
has used and is using electricity. The company has 
at least assumed to organize as a corporation under 
the laws of the State, and to organize for the pur- 
pose of operating a street railway employing elec- 
tricity as its motive power for the propulsion of its 
cars along its tracks, It has assumed under color 
of law and claim of right, if indeed, its assumption 
is not founded on stronger grounds, to exercise cor- 
porate functions as an electric street railway com- 
pany. We can see no reason why the case is not 
governed by the rule that where there is an assump- 
tion of corporate right and functions, and an exer- 
cise of such rights and functions, under claim and 
color of law, only the State can question the validity 
of the assumption and exercise of such functions 
and rights, and that an individual cannot success- 
fully assail them in a collateral proceeding. The 
case seems to us, indeed, to be one strongly invoking 
the application of the rule. Brookville, ete., Co. v. Me- 
Carty, 8 Ind. 392; Aurora, ete., Co. v. City of Lawrence- 
burgh, 56 id. 80; White v. State, 69 id. 273; Baker v. 
Neff, 73 id. 68; Logan v. Fone, ete., Co., 90 id. 552; 
and authorities cited. Interesting discussions of the 
general subject will be found in the sases of Gas-light 
Co. v. Hurt, 40 La, Ann. 474; Taggart v. Railway Co., 

R.T.), 19 Atl. Rep. 326; Williams v. Railway Co., 41 
Fed, Rep. 556; Potter v. Railway Co. (Mich.), 47 N. 
W. Rep. 217. If it were conceded that the acts of the 
corporation were beyond its powers it is neverthe- 
less quite clear that an individual cannot insist that 
its corporate existence has terminated, or that he 
may at his pleasure confiscate or destroy its prop- 
erty. It would violate the plainest principles of 
law to permit an individual citizen to confiscate or 
destroy the property of a corporation which has as- 
sumed to exercise rights under the laws of the State, 
and to which the officers of a governmental sub- 
division have given recognition by granting to it the 
right to use the streets of a city. This would be 
true even in a case where no extraordinary claim 
was asserted by the individual, and certainly is true 
where an individual claims the right to make an 
extraordinary use of the public streets. The appel- 
lants in this case are not asking to be allowed to 
make an ordinary use of the streets of the city. 
They are on the contrary asking that they be per- 
mitted to use the streets in an extraordinary mode 
and for an unusual purpose. Day v. Green, 4 Cush. 
433; Graves v. Shattuck, 35 N. H. 257. See au- 
thorities cited in note 2, Elliott Roads and §., p. 578. 
If the appellants were asking to be allowed to make 
use of the street in the ordinary mode we should 
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have a very different case, but that is not what they 
demand. ‘To concede their demand would be to as- 
sert « doctrine that would authorize an individual 
to interrupt traftic on great lines of railways running 
through a city at his pleasure, no matter how grave 
the injury that would result from such an interrup- 
tion to the public or to the railway companies. It is 
not to be forgotten that the public have interests in 
such a controversy as this, as well as private cor- 
porations; and an individual who seeks to disturb 
the public right will find no favor where the claim 
he asserts is an extraordinary one, such as that here 
asserted. That the demand in this case is an ex- 
traordinary one is shown by the authorities to which 
we have referred, but it may be made more plain by 
simply saying that the purpose for which highways 
are laid out and dedicated is that of travel in the 
usual modes. It would be strange indeed, if large 
buildings could be moved along the thronged streets 
of a city without control or restriction; and it would 
be equally as strange if the owner of a building 
could destroy the property of others in order to 
enable him to move his building from one place to 
another. We are not in this case concerned with 
the question as to whether a house may be moved 
across a street railway track where no injury will be 
done, and where only a few minutes’ suspension of 
traffic will be caused; for here the complaint and 
the special finding show that the appellee’s property 
would be destroyed, and traffic interrupted for 
many hours, if the appellants were permitted to do 
what they have attempted and threatened to do.” 


es 
ADDRESS OF GEORGE M. DIVEN, PRESI- 
DENT OF THE NEW YORK STATE BAR 


ASSOCIATION, AT 1TS ANNUAL MEETING, 
JANUARY 19, 1892. 


To the Members of the New York Siate Bar Association: 


Lavail myself of this my first opportunity to tender 
my sincere thanks for the honor you have conferred 
upon me in making me your president for the present 
year. However much I may regret my unworthiness, 
however much I may fall short in fulfilling your ex- 
pectations, it will be, through the years that are to 
come, a source of great gratification and pride to re- 
member that my brethren of a most honorable profes- 
sion once deemed me worthy to be their representative 
and to preside over their deliberations. 

I have to congratulate you on the continued prosper- 
ity of our association. The past year has shown a 
gratifying increase of membership, and work accom- 
plished of such importance as to demonstrate the use- 
fulness and necessity of our association. One of the 
most important of these works appears in what has 
been done by our association toward the relief of the 
Court of Appeals. With us originated the plan for 
considering the subject by a commission, and although 
that failed in results, it was to the suggestion of a dis- 
tinguished member of the association that the State is 
indebted for the only practicable scheme that has been 
suggested, and one which, if formally acted upon by 
the present Legislature, will undoubtedly result in se- 
curing the desired relief. 

I may also call attention to the work of the special 
committee appointed at the last meeting with reference 





“a the pending revision of the General Corporation 
w. 

Inu other ways the association has shown its useful- 
ness, and many fields of usefulness are still open to it. 

There is a marked growth of favor toward our asso- 
ciation among members of the bar generally through- 
out the State. That thisfavor may result in a large 
increase of membership is greatly to be desired. Mem- 
bers can do much toward accomplishing this by per- 
sonal efforts among their friends and neighbors. The 
committee on admissions has found that there are over 
eleven thousand practicing lawyers in the State. Of 
these only between seven and eight hundred belong to 
our association, or less than seven per cent. That this 
ratio should be increased to at least twenty-five per 
cent seems not unreasonable, and it is to be hoped that 
such a consummation may soon be reached. 

In view of the work to be done at this session, and 
of the brief time in which we have to do it, I shall con- 
fine myself in performing the duty assigned to me by 
the committee of arrangements of delivering an ad- 
dress, to afew matters directly relating to the associa- 
tion and its business. 


MORE CONVENIENT QUARTERS. 

Of those matters most immediately pertaining to the 
affairs of the association, [ would first call attention to 
the suggestion of my predecessor in his annual address 
au year ago as to the propriety of securing more con- 
venient and commodious quarters at the Capitol. 

The suggestion is worthy of consideration, and I call 
attention to it that steps may be taken by the appoint- 
ment of a proper committee, or delegating to some 
standing committee the matter of endeavoring to se- 
cure what is needed. 


SUGGESTED AMENDMENTS TO THE CONSTITUTION OF 
THE ASSOCIATION. 

Two proposed amendments to the constitution of the 
association are to be considered at this meeting, and in 
accordance with the resolution adopted when they were 
presented at the last meeting, the committee of ar- 
rangements has provided for the consideration by the 
association of these amendments immediately at the 
close of the annual address, which is about to be deliv- 
ered tous. [remind the members of the association 
here present of this, and trust they will all remain to 
take part in the consideration of these amendments. 

The first amendment to be considered proposes a 
radical and important change in the manner of hold- 
ing our meetings. It provides for two meetings of the 
association in each vear, one to be held as hitherto and 
another in September, which latter is to be a represen- 
tative meeting, and is intended particularly for the 
transaction of Dusiness. The time is fixed in September, 
because the profession at large is then least engaged, 
and its members at liberty to attend the meetings 
more generally than in winter, when lawyers are most 
busily engaged. It is not deemed best to abolish our 
present meeting, for many advantages are to be de- 
rived from holding a meeting when the Legislature is 
in session, and when the association can have direct 
communication with and influence upon legislative 
action. 

My predecessor, in his annual address, which I hope 
has been read by all members of the association who 
did not hear it, took occasion to call attention to this 
proposed change at length, and I can add little or noth- 
ing to the remarks he made upon the subject. It was 
in accordance with his suggestion so made that the 
proposed amendment was submitted. 

The other amendment is with reference to a quo- 
rum. It proposes to strike out from the existing arti- 
cle of the constitution the provision with reference to 
a quorum, which now reads that fifty shall constitute 








184 


THE ALBANY LAW JOURNAL. 








a quorum, or with the proposed amendment first al- 
luded to, would require thirty. At the time this pro- 
posed amendment was submitted, President Hale sug- 
gested whether the effect of striking out the words 
with reference to a quorum would not require us to 
have a majority of all the members of the association 
present in order to constitute a quorum. The inten- 
tion of those submitting the proposed amendment was 
that whoever should be present, without limitation as 
to number, at a regularly-called meeting, should con- 
stitute a quorum. The proposed amendment can easily 
be amended so as to cover that point, if it is deemed 
advisable. 

It seems to me however that such a provision would 
be unwise, and that some limit should be fixed, mode- 
rate enough to secure a quorum at all times, yet re- 
quiring sufficient attendance to make a reasonable rep- 
resentation of the association. 

In connection with this matter, one or two other 
amendments to the constitution and by-laws suggest 
themselves to me. The committee on law reform, pro- 
vided for at article 9, according to the language of the 
article, is to consist of twenty-four members, no four 
of whom shall reside in the same judicial district. 
This is equivalent to saying that the committee shall 
consist of three members from each judicial district. 
It is a question in my mind whether the constitution, 
in this respect, should not be somewhat modified. 
This is the committee that is especially in charge of 
such amendments to the law asin its opinion should 
be adopted, and to scrutinize proposed changes of the 
law, etc. It appears to me that such a committee 
should represent the State not entirely territorially, 
but somewhat in reference to population, and [ sug- 
gest whether it would not be quite proper to provide 
that this committee shall consist of say five members 
from the first judicial district, four each from the sec- 
ond and third, three from the eighth, and two each 
from the other districts. This would not only dis- 
tribute the committee somewhat in proportion to 
population throughout the State, but would place the 
majority of the committee in more ready access to the 
Legislature in case there should be occasion for them 
to confer with or present any communication with 
reference to pending legislation, or make suggestions 
as to legislation that ought to be had. 

The provision of the by-laws with reference to the 
appointment of chairmen of committees seems to need 
alittle modification for the practical working of the 
committees. The by-laws provide that each commit- 
tee shall meet and organize on the same day as elected, 
but in case any committee fails to organize, the presi- 
dent of the association shall in the first instance desig- 
nate a member of such committee as chairman, and 
another member to be secretary, until otherwise pro- 
vided by the committee itself. I found it necessary 
to make such appointments in several cases the past 
year. There is no provision inthe by-laws for filling 
vacancies. One such vacancy in the chairmanship of 
animportant committee occurred during the present 
year, and the committee has been with without a head. 
I suggest that power be given to the president to fill 
such vacancies until the committees themselves shall 
otherwise fill them. 

I recommend that permanent provision be made for 
the appointment of delegates to meetings of other bar 
associations. There are two such associations, national 
in their character, one the American Bar Association 
and the other the National Bar Association. One 
holdsa meeting in the summer, the other in the win- 
ter. 

The American Bar Association has achieved great 
success. Its meetings are well attended by the best 
legal talent in the country, and the papers and ad- 
dresses read and delivered before it are of great inter- 





est and profound learning. It has a standing by-law 
providing that each State bar association may annually 
appoint delegates, not exceeding three in number, to 
the next meeting of the association. I suggest whether 
these appointments should not be made by our asso- 
clation, at its regular annual meeting, with a suitable 
provision for filling vacancies in case of inability on 
the part of an appointee to attend. It occurs to me 
that it isa matter of sufficient importance to require 
the action of the association as a body, instead of leav- 
ing it to the appointment of some officer or committee 
of the association. 

At the last meeting of the association a resolution 
was adopted authorizing the president, at his discre- 
tion, upon the assent of any one member of the execu- 
tive committee, to appoint delegates to attend the an- 
nual or any other public meeting of bar associations, 
inviting or receiving delegates, with no power however 
to incur pecuniary charges against the association. 
Acting upon this authority, Lappointed as delegates to 
attend the annual meeting of the American Bar Asso- 
ciation, held in Boston ou the 26th, 27th and 28th of 
August last, Hon. Adelbert Moot, Hon. Delano Colvin 
and Hon. Alden Chester, who will no doubt be pre- 
pared to report to us at this meeting the result of 
their attendance. In the same manner I appointed to 
attend the meeting of the National Bar Association, 
held in Washington on the 9th, 10th and llth of De- 
cember, Hon. James C. Carter, Hon. Matthew Hale 
and Hon. Frederick R. Coudert. 

These appointments were necessarily rather hastily 
made, as in each case but short notice was given be- 
fore the meeting, and in the latter case the time was 
so short that the telegraph had to be used. While 
there is no difficulty in selecting from our midst suit. 
able men to represent us on such occasions, there is 
great difficulty in finding such men whose business en- 
gagements will permit them to do so on short notice. 
If the appointments can be made early, delegates will 
arrange their business soas to allow attendance with- 
out inconvenience. 


COURT OF APPEALS AMENDMENTS. 

The first substantial step toward securing what it is 
hoped will result in permanent relief to the Court of 
Appeals and enable it to promptly dispatch all busi- 
ness that comes before it, has been successfully taken 
in the vussage by the last Legislature of a proposed 
amendment to the Constitution, which originated in 
our association, and has so far met with favor. It re- 
mains that the present Legislature should make the 
necessary provision for submitting this proposed 
amendment to the people, and action upon it by the 
people themselves. It seems quite desirable, if not 
necessary, that this association continue its care of the 
measure and take such steps as will tend to secure its 
adoption. A resolution was passed at our last meeting 
providing for the appointment of a sub-committee 
from the committee on law reform, to look after the 
measure during the pending session of the Legisiature. 
The resolution made no provision as to the manner of 
this appointmeut, whether by the president of the as- 
sociation or by the members of the committee, and I 
am not aware that any action was taken. I suggest 
however the propriety of appointing some committee 
to continue in charge of this matter on behaif of the 
association, both in the Legislature, and if the amend- 
ment is to be submitted, until the vote is had by the 
people. 

REPORTING. 


I feel it my duty to call your attention to the paper 
presented at the last meeting of tne association by Mr. 
J.N. Fiero, entitled ‘Can the present system of re- 
porting decisions of the courts of this State by substan- 
tiaily improved, and if s0, by what methods?’’ 
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This carefully-prepared paper was presented near the 
close of the session, too late to be read, much less to be 
discussed. Its suggestions cannot be too early or too 
carefully acted upon, andif the members of the asso- 
ciation have not already given it careful consideration 
they should do soat an early date. 

The increase in the number of volumes of reports is- 
sued in this State alone is discouraging to the attorney 
engaged in an active practice, and who must keep 
about him all needed appliances to his profession. Mr. 
Fiero shows us that some thirty volumes of reports are 
annually issued in this State of cases decided by our 
State courts, and that the number of these reports is 
steadily increasing, entailing not only a heavy expense 
to the profession, but largely increasing the labors of 
its members in keeping track of the current decisions. 
Whether it is wise that so many cases should be re- 
ported, it is too late now to discuss. Private enter- 
prise has seen fit to publish every decision, whatever 
may be its merits, and however frequently these re- 
ports are merely repetitions of decisions already ren- 
dered. The reports, in the haste to keep up with the 
decisions as rapidly as rendered, and to publish them 
ahead of the official reports, are often carelessly 
prepared, and with head-notes upon which little re- 
liance can be placed, rendering the labor of examining 
them much more arduous than it would beif the syl- 
labus could be safely relied upon. It is to be hoped that 
some means may be devised by which all the reports of 
the courts in the State may be promptly published in 
official form, at a moderate price, and that they may 
speedily do away with all unofficial reports. 

The advantages of the English system are clearly 
pointed out by Mr. Fiero, and it is believed that a 
scheme equally as effective may soon be devised and 
adopted in this State. 

The suggestions of the paper tend admirably to the 
desired result, and acting upon these suggestions, the 
committee on law reform has taken the matter in 
hand, and perhaps will be able to make some report at 
the present meeting of the association. 


PRINTING STATUTES. 


I would suggest to the association the advisability 
of taking into consideration the matter of printing the 
statutes of the State with a view to securing a more 
prompt publication. Nearly all enactments close with 
a section providing that the act shall take effect imme- 
diately, yet itis often weeks or months before mem- 
bers of the profession can have in shape for ready ref- 
erence the enactments of any session of the Legisla- 
ture. It is true that provisions are made for having 
these acts as passed sent to the clerks of the several 
counties, at least all general laws and those special laws 
affecting the county to which they are sent. But this 
hardly answers the purpose. A person by visiting the 
clerk's office each day may keep track of the laws as 
they are passed. This is an inconvenience and a bur- 
den that should not be cast upon the profession. 

Another provision of the statute is that all laws 
shall be published in certain newspapers in the various 
counties of the State. They are not published promptly, 
always printed in fine type, in out-of-the-way places 
in the papers, and anywhere from six to ten months 
after the laws take effect. The money expended by the 
various counties for these publications is practically 
thrown away, unless indeed it isdeemed proper and 
wise that this patronage should be given to the news- 
papers fortheir sunport. If however by withholding 
these publications. many of our newspapers would be 
driven out of existence, it is not impossible more good 
would be done than by aiding to sustain them at the 
public exvense. 

Itoceurs to me that some arrangement might be 
made by which the statutes should be published offi- 





cially within twenty-four hours after their passage, 
and that as so published they should be sent to every 
attorney in the State desiring copies, either at a small 
subscription price or free. It would cost less money 
than the present method of publishing enactments, 
they would be more generally diffused throughout the 
State, and would sooner reach the persons most called 
upon to usethem. Copies might also be sent to the 
county clerks and even to the clerks of the towns, al- 
though | imagine this would be of little practical use. 
Within a few days, or perhaps a few hours, after the 
close of the session all enactments would be in type, 
and bound volumes could be issued within a very short 
time thereafter. The advantages and convenience of 
some such arrangement may, I think, well demand the 
attention of the association. 


CURTAILMENT OF LEGISLATION. 


The attention of the association has several times 
been called to the large and growing increase of legis- 
lation in this State. Much of this is due to the enact- 
ment of what should be classed as special laws. A com- 
parison of the legislation in this State with that in our 
sister State of Pennsylvania will be instructive. In 
population and business Pennsylvania is more nearly 
allied to our own State for comparison than any other 
State in the Union. In Pennsylvania a Constitution 
went into effect in 1874 which almost entirely abol- 
ished special legislation. Its sessions continued an- 
nual until 1879, and since then have been biennial. The 
legislation of 1874 was necessarily somewhat extensive 
in order to carry into effect by proper enactments the 
provisions of the Constitution in reference to general 
laws. 

I give acomparative summary, showing the number 
of chapters and pages occupied by the enactments of 
the Legislatures of both States, from and including 1874 
to the present time, not including the enactments of 
Pennsylvania in 1891, which [do not happen to have 
at hand: 











New York, Pennsylvania. 
Year. 

Chapters. Pages. Chapters. | Pages. 
653 921 208 278 
634 811 78 7 
447 483 159 186 

75 555 99 90 
418 506 251 214 
541 600 211 195 
599 895 ss “ie 
ve 8 955 183 169 
409 i007 BE phos 
523 764 193 223 
555 7 one ath 

939 221 289 
681 969 2 Sia 
724 941 275 413 
586 1,115 i Gece 
57 796 332 438 
569 1,245 sie ee 
389 742 




















In the above comparison I do not include iu the laws 
of the State of New York for 1876 the chapter enacting 
the Code of Remedial Justice, nor in 1879 the amend. 
ments to the Code, nor in 1880, part 2 of the Code, nor 
in 1881, the Penal Code and Code of Criminal Proced- 
ure, nor in 1882 the Consolidated Act for the city of 
New York. 

An examination of the books will show that a large 
portion of the legislation is taken up with enactments 
in relation to cities. [donot see why a general law 


may not be made to provide for the management of 
citiesas well an any other municipal corporation, ex- 
cept perhaps the cities of New York and Brooklyn. 

It may be well for our association to take this matter 
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in band, and see if some means may not be taken to 
check the growing evil. 
COUNCIL OF REVISION. 

For several years past the governor has deemed it 
proper to employ a special assistant to aid him in the 
examination of laws passed by the Legislature and 
sent to him forapproval. Although an able lawyer 
himself,be has found it necessary,owing to the pressure 
ot other duties, which are more arduous during the 
sessions of the Legislature than at any other time, to 
seek this assistance in order to give these bills, often 
hastily and carelessly enacted, the consideration 
which they ought to have before receiving executive 
approval. The wisdom of the course can hardly be 
questioned, and it suggests whether some permanent 
arrangement should not be made to meet the difficul- 
ties. L submit to the association the propriety of our 
taking the matterin hand and considering the advisa- 
bility of the appointment of a council of revision, with 
duties similar to those devolved upon such a council 
provided for by the first Constitution of the State. 
The provision in reference to this council will be found 
in the third article of the Constitution of 1777, which 
reads as follows: 

“And whereas, laws inconsistent with the spirit of 


this Constitution, or with the public good, may be | 
Be it Ordained, That | 


hastily or unadvisedly passed: 
the governor for the time being, the chancellor and 
the judges of the Supreme Court, or any two of them, 
together with the governor, shall be, and hereby are, 
constituted acouncil to revise all bills about to be 
passed into laws by the Legislature. And for that pur- 
pose shall assemble themselves, from time to time, 
when the Legislature shall be convened; for which 


nevertheless they shall not receive any salary or con- | 


sideration under any pretense whatever. And that all 
bills which have passed the Senate and Assembly shall, 
before they become laws, be presented to the said 
council for their revisal and consideration, and if upon 
such revision and consideration it should ap- 
pear improper to the said council, or a majority of 
them, that the said bill should become a law of this 
State, that they return the same, together with their 
objections thereto in writing, to the Senate or house 
of Assembly, in whichsoever the same shall have orig- 
inated, who shall enter the objections sent down by 
the council at large in their minutes, and proceed to 
reconsider the said bill. But if after such reconsider- 





ation, two-thirds of the said Senate or house of Assem- | 


bly shall, notwithstanding the said objections, agree to 
pass the same, it shall, together with the objections, 


be sent to the other branch of the Legislature, where | 


it shall also be reconsidered, and if approved of by 
two-thirds of the members present shall be a law.”’ 

This article continued in force until the adoption of 
the Constitution of 1821, when the provision giving 
the veto power to the governor was substituted in its 
place. It is true that at the enactment of this Consti- 
tution an untried experiment was being made in the 
government of the State and of the Nation. The war 
of the Revolution was pending, and many things had 
to be considered in the conduct of public affairs that 
were unusual and required great consideration, and it 
was deemed advisable not only not to trust this manage- 
ment entirely to the discretion of the Legislature, but 
also not to leave the propriety of approving an enact- 
mententirely toone man. The provision of the Con- 
stitution virtually gave the veto power to the council 
of revision, which the Legislature might overcome by 
a sufficient vote. I would neither do away with the 
veto power of the governor as it now exists, nor would 
I give the council of revision more than an advisory 
power which should be in aid of both executive and 
Legislature. 

I would suggest that the appointment of such coun- 





cil should not be left entirely to the governor or to the 
Legislature, and should be made so far as possible en- 
tirely uninfluenced by party politics. My suggestion 
would be a council of three members, one to be ap- 
pointed by the governor, one by the judges of the Court 
of Appealsand one by this association, and [ would 
have these councilmen hold office for three or six 
years, one retiring every year or two years, as their 
terms of office might be. 

I suggest that one of the members ssould be ap- 
pointed by this association for the reason that such 
appointment would be little apt to be influenced by 
political considerations; and the same should be said 
with reference to the appointment by the judges of 
the Court of Appeals. Objection might be made to 
the recognition given to this association by devolving 
upon it such an authority. Butthe State has already, 
through its Legislature, recognized our existence by 
granting to us corporate powers, and it would be only 
giving us greater dignity, not unworthily bestowed, 
and would add greatly to the importance of the asso- 
ciation and the interest of the members of the bar 
generally in its prosperity, and would result benefi- 
cially to the public good. 

The old council of revision performed its duties 
without any extra expense to the State. Such a coun- 
cil as I have suggested should receive adequate com- 
pensation. Itcannot be expected that any body of 
men or any couimittee of this association should de- 
vote the needed time to this work unrewarded pecu- 
niarily. 

My brethren of the association, in all the varied 
walks and relations of life, inexorable experience 
teaches us that we can never consider ourselves ex- 
empt from afflictions. We meet to-day under the 
shadow of a great sorrow, from which we cannot free 
ourselves, and which must greatly affect our feelings 
and our actions. 

Many of us well remember the gathering in this city 
on that November day, fifteen years ago, when a rep- 
resentative body of lawyers of this State met to take 
the preliminary steps toward the organization of this 
association. Prominent in that gathering was the one 
who presided over our deliberations,and who afterward 
honored us by serving as president of our association. 
He was a man of profound learning, of dignified pres- 
ence, of kindly nature, of stainless reputation. In our 
deliberations at this annual gathering let us pause to 
pay our tribute tothe memory of Chief Judge Ruger, 
who has so recently terminated a life of unusual use- 
fulness and honor, to express to his former associates 
in the Court of Appeals our appreciation of the great 
loss they have sustained, and to convey to his afflicted 
family our sympathy in their sad bereavement. Tous 
he presents in his career a signal example of devotion 
to his profession, and of the success which crowns such 
devotion. In the light of such examples we are fur- 
ther stimulated to the performance of the work to 
which we have pledged ourselves in our charter, *‘ to 
cultivate the science of jurisprudence, to promote 
reform in the law, to facilitate the administration of 
justice, to elévate the standard of integrity, honor and 
courtesy in the legal profession, and to cherish the 
spirit of brotherhood among the members thereof.” 





CONSTITUTIONAL LAW — TITLES OF ACTS— 
POOLS. 
MISSOURI SUPREME COURT, NOV. 16, 1891. 





STATE V. BURGDOERFER. 

Act of April 1, 1891 (Sess. Acts, p. 122), entitled ‘‘An act to 
prohibit book-making and pool-selling,” provides that 
every one shall be guilty of a misdemeanor who keeps 
rooms for bouk-making or pool-selling upon the results of 
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any trial or contest of skill, speed or power of endurance, 
which is to take place beyond the limits of the State, or 
who makes books or sells pools on such events, or who 
makes books or sells pools on the result of any political 
nomination, appointment or election, wherever made or 
held, or who makes books with or sells pools to minors 
on such events. Held, that the act is not unconstitu- 
tional as containing more than one subject, which is not 
clearly expressed in its title, nor as denying the equal 
protection of the laws. 

The prohibition of book-making and pool-selling is within the 
police power of the State. 


ge to St. Louis Criminal Court. Indictment of 
4 Frederick C. Burgdoerfer for book-making and 
pool-selling. On motion of defendant the indictment 
was quashed, on the ground that the law under which 
it was drawn was unconstitutional, and the State as- 
signs error. 


John M. Wood, Atty.-Gen., Bernard Dierkes, Pros. 
Atty., Charles P. & John D. Johnson, Thomas B. Har- 
vey, Valle Reyburn and Charles T. Noland, for State. 


Chester H. Krum, for defendant in error. 


Tuomas, J. {omitting a point of practice]. 1. The 
first contention of defendant is that the title of the act 
under which this information was drawn, in its rela- 
tion to the body of the enactment itself, fails to con- 
form -to section 28, article 4, of the Constitution of 
Missouri, which provides that ‘tno bill * * * shall 
contain more than one subject, which shall be clearly 
expressed in its title,’ and the act is therefore inoper- 
ative and void. The title of the act is “*An act to pro- 
hibit book-making and pool-selling.”” The act itself 
provides that every one shall be guilty of a misde- 
meanor who Keeps rooms for book-making or pool-sell- 
ing upon the result of any trial or contest of skill, speed 
or power of endurance of man or beast,which is to take 
place beyond the limits of this State, or who makes 
books or sells pools on such events, or who makes 
books or sells pools on the result of any political nomi- 
nation, appointment or election, wherever made or 
held, or who makes books with or sells pools to minors 
on such events. It is claimed that the title of this act, 
in its relation to the act itself, fails to come up to the 
constitutional requirement quoted, in that the title 
does not express the subject of the act at all, but if it 
should be held that the subject is expressed, it is not 
clearly expressed. The contention is that the title of 
the act is to ‘‘ prohibit,’’ while the body of the act 
regulates, book-making and pool-selling, and therefore 
the title does not contain the subject, within the mean- 
ing of this constitutional inhibition. Ut is settled in 
this State that this provision of the Constitution is 
mandatory, and it is equally well settled that it should 
be liberally construed. Stute v. County Court, 102 Mo. 
531. = 

The main question argued, and the main question in 
our view involved in the case is, does this act prohibit 
or regulate book-making and pool-selling? If it is one 
of prohibition, and this is clearly expressed in the title, 
the act is valid. On the other band, if it 1s one of reg- 
ulation, it isinvalid. The provision of the nature of 
the one under review was first introduced 11 this State 
in the Constitution of 1865, as follows: ‘‘ No law en- 
acted by the General Assembly shall relate to more than 
one subject, and that shall be expressed in the title; 
but if any subject embraced in an act be not expressed in 
the title, such uct shall be void as to so much thereof as is 
not expressed.” Four apparently important changes 
were made by the Constitution of 1875: (1) The word 
“bill”? is substituted for ‘‘ law enacted by the General 
Assembly; ” (2) the words in the Constitution of 1865 
we have italicized are omitted; (3) the word “ clearly ” 
is inserted before the word “ expressed ;’’ (4) the word 
“contain ” is substituted for the words “ relate to.”’ 





There is of course a marked difference between 
“bill ’ and ‘‘a law enacted by the General Assem- 
bly.” We do not deem it necessary in this case to en- 
ter intoa discussion of the object of this change. It 
may or may not have been intended to affect the gen- 
eral intent of the provision, but whether it did or not 
we leave for future consideration, when a more doubt- 
ful case than the one in hand arises. The omission of 
the words we bave italicized was intended probably to 
emphasize the general object of the provision, that a 
bill shall contain but one subject. The word ‘‘ clearly ” 
may have been intended to require greater precision in 
the title than was indicated by the use of the word 
‘expressed ’ without a qualifying term. We do not 
deem it necessary however to elaborately discuss the 
effect these changes were intended to have upon the 
meaning and scope of this provision, and we will pro- 
ceed at once to determine whether the act in ques- 
tion, entitled as it is, conforms to the inhibition as it 
exists in the present Constitution. This court has the 
undoubted right and authority to declare an act of the 
General Assembly void on the ground that it fails to 
conform to or isin conflict with the Constitution. 

The constitutional provision under review has two 
distinct aspects in its relation to the power of the court 
to nullify an act) for non-conformity to it: (1) If the 
title of an act clearly fails to contain the subject, or 
the act clearly contains two incongruous subjects, 
whether expressed in the title or not, the act is void 
per se, without regard to whether legislators or people 
were misled or not. In such case the only question for 
the courts to determine is, does the title clearly fail 
to contain the subject, or does the act contain two or 
more incongruous subjects? If the courts can answer 
this question in the affirmative, the act will be declared 
unconstitutional; i6 in the negative, it will be held 
valid. Here the courts can find some solid ground on 
which to stand. The main object of this inhibition 
was to require the title to contain the subject of the 
act, and to prevent the insertion in the same bill of two 
or more incongruous subjects, not because legislators 
and people might be misled, but to prevent log-rolling 
and cross-lifting, by which different interests might 
combine and succeed in enacting an omnibus statute 
that could never be passed if each subject had to stand 
or fall on its own merits or demerits. This principle 
finds many illustrations in the adjudged cases of this 
and other States. Stale v. County Court, 102 Mo. 581; 
Cooley Const. Lim. 170, et seq., and cases cited in notes. 
In the case at bar it is claimed that the subject of the 
act as contained in its title is the prohibition, while 
the subject of the act itself is the regulation, of book- 
making and pool-selling, and hence that the title does 
not contain the subject of the act. The argument is 
that alaw which probibits certain acts of a given class 
inferentially permits the otber acts of that class, and 
is therefore a law to regulate the whoie class. The at- 
torney for defendant cites in support of this conten- 
tion the cases of People v. Gadway, 61 Mich. 285; Town 
of Cantril v. Sainer, 59 Lowa, 26: In re Hauck (Mich.), 
38 N. W. Rep. 272; State v. Northampton (N. J. Sup.), 
14 Atl. Rep. 587, and Miller v. Jones, 8@ Ala. 89. Before 
examining these authorities we will advert toa fun- 
damental error counsel has fallen into in the discus- 
sion of the question. In order that we may present 
the position taken fairly, we quote from the brief and 
argumentof defendant’s attorney as follows: ‘The 
court has before it an act to prohibit book-making and 
pool-selling. The title is clear, positive and unequivo- 
eal. It declares that the subject of the act is the pro- 
hibition of book-making and pool-selling. It does not 
suggest that pool-selling or book-making of any de- 
scription may be carried on at any place within this 
State. It declares that the subject of the act is abso- 
lute prohibition of book-making and pool-selling of 
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every description. It does not advise the legislator 
who reads the act byits title that pvol-selling and 
book-making upon events which occur within this 
State is made a lawful occupation by the subject-mat- 
ter of theact.’”’ There is in this extract an erroneous 
assumption of fact, and a false conclusion of law upon 
the fact assumed. The title does not declare ‘‘ that 
the subject of the act is the absolute prohibition of 
book-making and pool-selling of every description.” 
If it did there would be much plausibility in the argu- 
ment that the title does not contain the subject. We 
must construe the title and the act as written. We 
have no right to interpolate words into the title or act 
or both, unless such words are necessarily understood, 
and we do not think the words ‘“ absolute’’ and 
“every description ”’ are necessarily understood in the 
title of the act before us. The most serious error how- 
ever in the quoted extract is the legal deduction the 
attorney makes. The assumption is that the act makes 
pool-selling and book-making on events to occur in 
Missouri a lawful occupation. If that assumption 
were true there would be some force in the argument 
than anact which prohibits some things and affirm- 
atively sanctions others of the same class, is a regula- 
tive and not prohibitive act. But does this act do 
that? It is not pretended that it does in terms, but it 
is insisted it does inferentially. The contention is 
that, when the State prohibits some things of a given 
class, it sanctions others of the same general class. 
There is a far-reaching fallacy underlying this conten- 
tion. The State does not, in fact or in contemplation 
of law, sanction all acts it does not prohibit, or for 
which it provides no punishment. It may seem proper 
to leave some wrongful acts of its citizens to be regu- 
lated by the usages of society, by public opinion and 
by the socialand natural forces inherent in man’s na- 
ture. There is a radical and fundamental distinction 
between a failure to provide punishment for an act 
and the sanction of it. Many illustrations of this dis- 
tinction can be drawn from the civil and criminal laws 
not only of our State but all States and countries. One 
will suffice for our present purpose. It is made a cap- 
ital crime fora man to have illicit sexual intercourse 
once with a female under fourteen years oid, whether 
with or without her consent, but if the female be one 
day over the age of fourteen years, one single act of 
such intercourse with her, with her consent, is no 
crime at all. State v. Gordon, 56 Mo. 147; State v. 
West, 84 id. 440. Can it be said the State, by not pro- 
viding a punishment for the latter act, sanctions it? 
The statement of the question contains its own answer. 
This phase of the subject is well illustrated by the agi- 
tation that grew out of the ordinances of the city of 
St. Louis a few years ago authorizing the licensing of 
bawdy-houses. The distinction between the State 
failing to punish an act, and its sanction of the act by 
granting a license to do it, was sharply made in that 
controversy, and the ordinances in question soon went 
down under the indignation of an outraged people. 
When the mothers and fathers, husbands and wives, 
brothers and sisters of the State came to realize that 
they, in law, gave affirmative sanction to prostitution, 
by authorizing its existence for a consideration by way 
of a license fee, they withdrew such sanction emphati- 
cally and irrevocably. The Louisiana lottery is an- 
other forcible illustration. This gigantic organization 
has become a National evil, intensified by State sanc- 
tion, authority and license. Octopus-like, it has laid 
its blighting hands upon every city and hamlet from 
ocean to ocean, corrupting the morals of the nation 
and drawing money from the people by the million. 
National sentiment, which this great wrong outrages, 
will no doubt ultimately compel the withdrawal 
from it of State authority to carry on its nefarious 
business. 





The State it is said can do no wrong, but whether 
this be true or false it cannot be affirmed that the State 
iu any case sanctions a wrong, in law or fact, for 
which it provides no punishment. On the other hand, 
we believe we can safely affirm that the State sanc- 
tions nothing by implication. Our Bill of Rights guar- 
antees life, liberty and the fruits of industry. Per- 
sonal and property rights find their sanction in the 
common law of our State and of all States. These are 
imbedded in the fundamental laws of theland. They 
form a part of the affirmative jurisprudence of the 
State, sanctified by time and experience. But when 
the State provides a punishment for a part of a class 
of evils, it does not inferentially sanction the remain- 
der of such class, for which it does not see proper to 
provide a punishment. It does not by prohibiting one 
wrong sanction another. No positive law exists for 
the protection of transactions growing out of and 
founded upon bets and wagers. Book-making and 
pool-selling on “the result of any trial or contest of 
skill, speed or power of endurance of man or beast,”’ 
on events to occur anywhere, are not within the pro- 
tection of the laws of Missouri. They are contra bonos 
mores, and the courts will refuse to enforce contracts 
growing out of them. Hayden v. Little, 35 Mo. 418. 

Prize-fighting, which isa contest of skill and power 
of endurance of man, is positively prohibited as crim- 
inal in this State. § 3757. Betting on the result of 
elections is made a misdemeanor by section 5215. Bet- 
ting on horse races, while not made criminal, is not 
recognized by our courts as a lawful business. A con- 
tract growing out of it will not be enforced. But this 
argument on our part isa work of supererogation. The 
attorney for defendant supports our views of the law 
ou this subject in the following language in his brief: 
“* As horse-racing is a game, it may safely be assumed 
that any trial of speed or endurance between man and 
man, or beast and beast, or between man and beast, is 
likewise a game. A foot-race has been held to fall 
within the category of games (Swaggard v. Hancock, 
25 Mo. App. 605), and dog fights, prize-fights, chicken 
fights, base-ball contests, foot-races, regattas and all 
trials of skill, speed and endurance of the kind, must 
necessarily fall within the same category. * * * It 
has always been the policy of the law to discourage 
bets and wagers as being contra bonos mores.” 

Some of the events mentioned in the act being crim- 
inal, and bets on some being also criminal, and bets on 
the others being unlawful, not in the sense of being 
criminal, but being unlawful because contrary to good 
morals, and hence contracts growing out of them being 
non-enforceable, the State in failing to provide a pun- 
ishment for book-making and pool-selling, or events 
to occur in the State, does not thereby sanction or reg- 
ulate them. Especially does it seem clear to us that it 
should not be beld that the State sanctions an evil by 
implication or inference. If it has power to sanction 
and regulate evil at all, it would require an unequivo- 
cal, affirmative declaration by the State to that effect 
to accomplish it. It appearing that the State in the 
act before the court has not sanctioned and regulated 
any thing, that ought to be the end of the discussion, 
but defendant’s attorney claims to have the support of 
the courts of other States in the cases cited, supra, for 
the position he assumes. We will examine them and 
see if they do give countenance to the doctrine con- 
tended for. In People v. Gadway, 61 Mich. 285, the 
situation was that in 1881 the Legislature passed an 
act, entitled ‘‘An act to regulate the sale of spirituous, 
malt, brewed, fermented and vinous liquors; to pro- 
hibit the sale of such liquors to minors, intoxicated 
persons and to persons in the habit ot getting intox- 
icated; to provide a remedy against persons selling 
liquors to husbands or children in certain cases.” In 
1883 this law was amended by adding a new section as 
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follows: ‘It shall not be lawful for any person, in- 
cluding druggists, by himself, his clerk, agent or ser- 
vant, directly or indirectly, to sell or offer for saie, fur- 
nish or give away, any spirituous, malt, brewed, fer- 
mented or vinous liquors, or any beverage, liquors or 
liquids containing any spirituous, malt, brewed, fer- 
mented or vinous liquors, or suffer the same to be done 
at any time, within a radius of two miles from the 
grounds or premises of the Michigan Military Academy, 
an institution of learning located near Orchard Lake. 
in the county of Oakland, in this State.’”? The Su- 
preme Court of Michigan held this amendment uncon- 
stitutional, because not germane to the original law, 
which was one of regulation of the liquor traffic. The 
court says: ‘The peculiar characteristic of the section 
added by the amendment is the restricted and local ap- 
plication of the prohibition. It segregates from the 
general territory over which the body of the act ex- 
tends a certain circle around the premises of the mili- 
tary academy, and in that circle entirely prohibits the 
trafic. Jnall other points of the State it regulates, here 
it prohibits.’ The italics are ours. In Miller v. Jones, 
80 Ala. 89, the title of the act assailed was ‘‘An act to 
regulate the sale, giving away or otherwise disposing 
of spirituous, vinous or malt liquors, or intoxicating 
bitters, or patent medicines having alcohol as a base, 
in Talladega county.’ The body of the act provided 
for a vote on the question in the county named, and if 
a majority of those entitled to vote were in favor of 
prohibition, then it should be illegal to sell liquor, etc. 
The Supreme Court of Alabama says: ‘ But one sub- 
ject is expressed in the title, the regulation of the sale, 
giving away or otherwise disposing of liquors, and the 
inquiry is, does the title express the subject contained 
intheenactment? In other words, are regulation and 
prohibition the same or distinct subjects? * Regulate’ 
and ‘ prohibit’ have different and distinct meanings. 
* * * To regulate the sale of liquors implies, ea vi 
termini, that the business may be enjoyed in or car- 
ried on subject to established rules or methods. Pro- 
hibition is to prevent the business being engaged in or 
carried on entirely or partially.’’ And the act was held 
unconstitutional because the subject was not expressed 
in the title. The enactment was held to be prohibitory 
though the prohibition was conditional. If a majority 
was against the sale of liquor no liquor could be sold, 
if amajority were not against such sale then liquor 
might be sold. Hence the prohibition provided by the 
law was conditional, and not absolute, and yet it was 
held to be a law to prohibit the sale of liquor. In Re 
Hauck this question came again before the Supreme 
Court of Michigan, and was decided May 18, 1888. 3 

N. W. Rep. 269. In 1887 the Legislature passed an act 
entitled ‘‘ An act to regulate the manufacture and sale 
of malt, brewed or fermented, spirituous or vinous 
liquors in the several counties of this State.”? The body 
of the act provided that the question of the sale of 
liquors might be submitted to a vote of the people of 
the respective counties and if a majority of those en- 
titled to vote were against the manufacture and sale 
of liquor iv any county, then it should be unlawful to 
manufacture or sell liquor in such county, and the gen- 
eral law on the subject should be suspended therein. 
The court says: ‘“ When it [the law] was enacted, 
there was a general law in force regulating the sale of 
spirituous, malt, brewed, fermented and vinous 
liquors, under certain restrictions and limitations, 
upon complying with which and paying the taxes pre- 
scribed by another general law, it was lawful for any 
person to engage in the manufacture and sale of such 
liquors in any county in this State. These general 
laws were not repealed by the passage of the act in 
question. In reviewing these various sections it is ap- 


parent that the object of the act is to prohibit the 
manufacture and sale of liquors to be used as a bever- 





age. There is no attempt by the Legislature to dis- 
guise this object in the body of the act,’’ and the court 
held that the act was unconstitutional because its title 
was to regulate, and the enactment itself was to pro- 
hibit, the liquor traffic on certain conditions. Here 
again, as in the Alabama case, this act was construed 
to be one of prohibition, though such prohibition was 
partial and conditional. The case of Town of Cantril 
v. Sainer, 59 Iowa, 26, is to the same effect. The Su- 
preme Court of Now Jersey in State v. Northampton, 
14 Atl. Rep. 587, held that partial prohibition of the 
liquor traffic was regulation of that traffic, in support 
of the constitutionality of an act. This ruling is in di- 
rect conflict with the Iowa, Michigan and Alabama 
cases cited. But the New Jersey court proceeded upon 
the theory that a general law made the traffic lawful 
and regulated it, and the act assailed was upon the 
same subject, and provided for further regulation on 
certain conditions. 

The principle of the Iowa, Michigan and Alabama 
cases is that where there isa general law providing for 
the licensing of the liquor traffic, the conditional pro- 
hibition of it ina prescribed territory is prohibition 
and not regulation, within that territory. That prin- 
ciple has no application to the act in the case at bar. 
In the case of the liquor traffic a positive law sanc- 
tioned it. In the case of book-making and pool-selling 
there is no positive law sanctioning them. In the for- 
mer casc it is held that it is not the use but the abuse 
of liquor that is hurtful, and that the sale of it for le- 
gitimate purposes is notimmoral. In the latter case 
book-making and pool-selling are held to be contrary 
to good morals, and the courts refuse to enforce con- 
tracts growing out of them. But the act before the 
court is prohibitory in its entire scope and purpose. It 
does not prohibit all book-making and _ pool-selling on 
the events named, but as far as it attempts to deal 
with the subject, it prohibits them. The act is not it 
is true as broad as the title, but it is germane to and 
included in it. Logically some prohibition is included 
in all prohibition. Logically the title does contain the 
subject of the act. The title does not give notice how 
the prohibition is to be effected, or to what extent, 
whether partially or wholly, whether by making the 
act prohibited a felony or a misdemeanor, but it does 
give the information that the act is for the prohibition 
of book-making and pool-selling. In Re Burris, 66 
Mo. 446, this court, speaking of an act entitled “An act 
in relation to county clerks,’’ used this language: ‘It 
is not intended that the substance of the act shall be 
embraced in the title, but that the subject should be 
stated in general terms and not specifically. For in- 
atunce, au act was passed by the General Assembly in 
1877, entitled ‘An act for the protection of married 
women.’ The title does not indicate in what that pro- 
tection was to consist. By the title alone one would 
not know whether it was to protect married women in 
their rights of property. or in their persons, or in what 
manner the protection was to be afforded, whether by 
conferring upon them rights of suffrage, etc., * * * 
but it does apprise one that it is a law for their protec- 
tion.’’ This reference tothe Married Woman’s Act well 
illustrates the principle that the title of an act may con- 
tain a generic term, and the body of the enactment 
be specific, and the act be upheld provided the enact- 
ment itself is germane to and included in the subject 
of the title. Cooley on Constitutional Limitations, 
pages 172, 173, says: ‘* The generality of a title is there- 
fore no objection to it, so longas it is not made a cover 
to legislation incongruous in itself, and which by no 
fair intendment can be considered as having a neces- 
sary or proper connection.”’ In Luther v. Saylor, 8 Mo. 
App. 424, the actin question was an act entitled “An 
act to better secure the wages of laborers and oper- 
atives.” The enactment itself provided that all em- 
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ployees and operatives of railroad and other corpora- 
tions should have priority of payment of their wages 
over other creditors. This law was assailed on the 
ground that the title indicated that all wages of all 
employees and operatives, by whomsoever employed, 
were to be secured, while the benefits of the act in its 
body were extended to the employees and operatives 
of railroad and other corporations only, and therefore 
that the body of the act was not co-extensive with its 
title. Thecourt held that the act was not violative of 
the constitutional provision under discussion. Judge 
Hayden, speaking for the court, said: ‘* Here are no 
incongruous and unconnected matters joined. The 
title fairly expresses the subject of the act. Though 
it is too broad the citle is not adapted to deceive. An 
act cannot be declared void merely because qualifying 
phrases might have been used in the title which would 
more exactly have shown the limitations of the act. 
The title must be a title which implies generality. 
Here the general subject is clearly expressed in the 
title, and what might properly have been added would 
have been only a limitation upon the scope of the act. 
It is sufficient if it fairly gives notice of the subject so 
us reasonably to lead to inquiry into the body of 
the bill. Allegheny Co. Home’s Appeal, 77 Penn, 
St. 80. 

Having discussed one phase of the ‘constitutional 
provision in its relation to the case at bar, and in its 
relation to the power of the judiciary to set aside an 
act of the legislative and executive departments of the 
State government, and having determined that the 
act in question contains but one subject, which is ex- 
pressed in its title, let us proceed to a consideration of 
the other phase of this provision in its relation to 
the case in hand, and in its relation to the judicial 
power mentioned above. The other phase of this pro- 
vision is the requirement that the title of the bill shall 
clearly express its subject. When it comes to this 
phase of the provision, the duty of the court is not so 
plain asin the other case. Here we find no solid 
ground on which to stand. We enter herea region of 
doubt, a debatable land, whose boundaries have not 
been fixed, cannot be fixed and are not plainly per- 
ceived. What appears clear to one mind may not ap- 
pear clear toanother. The whole provision should be 
liberally construed, but especially should the courts 
hesitate to declare a law unconstitutional because its 
title does not clearly express the subject of the act. 
We feel satisfied of one thing, and that is the words 
‘‘clearly expressed "’ are not used in the sense of ex- 
act definition. It was intended the title should bea 
fair though general index of the subject-matter of the 
act. The general rule is succinctly stated in State v. 
Miller, 100 Mo. 445, as follows: ‘In adopting a title 
the Legislatare may select its own language, and may 
use few or many words. It is sufficient that the title 
fairly embraces the subject-matter covered by the act, 
mere matter of detail need not be stated in the title.” 
If the title must contain an exact definition of the sub- 
ject of the act, no safe course would be left for the leg- 
islator except to make the title co-extensive, not only 
in meaning but phraseology, with the body of the en- 
actment. If the courts are justified in setting aside 
an act of the Legislature on the ground that the title 
fails to give the exact scope of the enactment, it is 
probable not a single statute in our State could stand 
the test of judicial scrutiny. But this was not the in- 
tent ofthis requirement. The title must express the 
subject of the actin such terms that the members of 
the General Assembly and the people may not be left 
in doubt as to what matter is treated of. The terms 
of the title must be such as to unequivocally put every 
one upon inquiry into the contents of the bill. 

The inhibition under review must be construed in 
the light of the other provisions of the Constitution in 








pari materia. These provisions are: (1) ‘‘ No bill shall 
be considered for final passage unless the same has been 
reported upon by a committee, and printed for the use 
of the members.” (2) All amendments adopted by 
either house shall be incorporated with the bill by en- 
grossment, and the bill thus engrossed shall be printed 
for the use of the members before final passage. The 
engrossment and printing shall be reported by a com- 
mittee to be correct. (3) Every bill shall be read on 
three different days in each house. (4) No bill shall 
become a law until signed by the presiding officer of 
each house, who shall suspend all business, and cause 
the bill to be read atlength in open session. (5) It 
then goes to the governor for his action. Take these 
provisions in connection with the fact that the halls of 
legislation are flooded with the daily papers of our 
large cities containing accounts of the proceedings of 
the General Assembly, with copious comments pro and 
con, and it seems to us it would be a difficult task to 
pass a billby a trick through all committees of both 
houses and have it approved by the governor. A leg- 
islator sees the act entitled ‘‘An act to prohibit book- 
making and pool-selling’’ lying printed on the table 
before him. Ithas but one section. Will he vote for 
it on its titlealone? Will he not inquire how these 
are to be prohibited? what punishment is to be in- 
flicted? indeed what book-making and pooi-selling are 
to be prohibited? By devoting three minutes’ time to 
a perusal of the bill he can learn its scope and object. 
But this bill in its original form did prohibit all book- 
making and pool-selling on the events named in it, 
and it was amended by striking out all after the title, 
and inserting the enactment as it finally passed. The 
amended bill was printed and laid before the members. 
Is it possible any member would still fail to read either 
the original or amended bill, or make inquiry as to its 
scope or the extent and intent of the amendment? 
The argument is that some member might vote for the 
bill upon the supposition that it prohibited every va- 
riety of book-making and pool-selling, and that he 
would not have voted for it if he had known it only 
partially prohibited them. Is not such a supposition 
preposterous? This act comes to us with the sanction 
and approval of two co-ordinate branches of the gov- 
ernment. It was introduced in the Senate on the 9th 
day of January, 1891, and was finally approved by the 
goveruor April 1. In the meantime it had gone through 
the committee on criminal jurisprudence and of the 
whole in both houses, had been amended and numer- 
ous amendments had been defeated. It passed the 
Senate by a vote of twenty-five to ten, and it was read 
and approved. It passed the house by a vote of 
seventy-seven to nineteen, and its title was again there 
read and approved. Among the members of the Gen- 
eral Assembly are to be found some of the ablest law- 
yers in the State. The senators and representatives 
come from city and country,and from every department 
of business and commerce, and this court should not 
set aside this law unless the inference is irresistible 
that the title didin fact mislead those who voted for 
it. ‘*No question,” says Norton, J., in State v. Pond, 
93 Mo. 618, “of more delicacy or importance ever 
comes before acourt of last resort than one which in- 
volves the constitutionality of an act passed in due 
form by the legislative department of the govern- 
ment.’’ And he adds that the courts should ‘ ap- 
proach the question with great caution, and never de- 
clare a statute void unless, in their judgment, its 
nullity and invalidity are placed beyond a reasonable 
doubt. No rule of construction is better established, 
both on principle and authority, than that acts of the 
Legislature are presumed to be constitutional until the 
contrary is clearly shown. The solution of such a 


question ought not to be made by a resort to mere 
verbal criticism, subtle distortions, abstract reasoning 
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or differences in the meaning of words.’’ See other 
authorities cited in the Pond Case, supra. 

Would it not be presumptuous in us to declare, as a 
matter of law, thatthe members of tbe General As- 
sembly and the governor did not know the contents 
of the bill? Is it possible that, during the three 
months this bill was pending, not a single member un- 
dertook to ventilate it? Can we fairly assume that 
the ten senators and nineteen representatives who 
voted against this measure sat silently by and per- 
mitted a fraud to pass both houses of the General As- 
sembly, and be approved by the governor? And if we 
could imagine that the members of the Legislature 
took so little interest in this measure as to make no 
inquiry about its scope, but voted for it blindly on its 
title, supposing that the act itself would exterminate 
book-making and pool-selling by the most effectual 
means, where was this defendant, who was engaged in 
the business, and others probably, and their friends, 
that they took no steps to prevent the contemplated 
fraud? Or did they assume also, from a perusal of the 
title, the act was intended to dig up book-making and 
pool-selling, root and branch, and to utterly destroy 
them, and they were happy in the contemplation of the 
passage of such a law? There is no reason, in any view 
that may be taken of the subject, to hold that the title 
of this act was intended to deceive, was calculated to 
deceive or did deceive any one. Our conclusion on 
this point is that the act did contain but one subject, 
which was clearly expressed in the title, within the 
meaning of the constitutional provision. 

2. The second contention of defendant is that the 
‘‘act in question is in no proper sense a legitimate ex- 
ercise of the police power of the State.’’ His argument 
on this point proceeds upon the theory that, if the 
State undertakes to eradicate an evil, it must utterly 
exterminate it in all its ramifications, and if it fails to 
do this, and deals with the evil in a partial way, its ac- 
tion is void. Defendant concedes that all betting and 
wagering is immoral and an evil, and he comes to the 
court and by his motion to quash the information, ad- 
mits that he has done wrong in one direction and then 
asks to escape punishment on the extraordinary 
ground that the Legislature failed to prohibit him 
from doing wrong in another direction. Wagering of 
all kinds is clearly within the police power of the State. 
City of St. Louis v. Fitz, 53 Mo. 584; State v. ddding- 
ton, 77 id. 117. If every act should be set aside because 
it failed to prohibit all of the evils of the class to which 
the legislation is directed, probably not a single crim- 
inal statute could stand a close scrutiny. The Legis- 
lature hasa discretion, not only in what it will pro- 
hibit, but also in the method of the prohibition, 
within the domain of its power. An evil may exist in 
such a form that the State may not choose to attempt 
its suppression by law, and again the same evil, by the 
centralized form it takes, may imperatively demand 
State interference in the interest of public morality 
and the good order of society. The Louisiana lottery 
is a good illustration of a centralized evil. So here we 
may fairly assume that our Legislature intended to 
strike the business of book-making and pool-selling in 
its nerve center, and thus prevent rendezvous from 
being established as temptations and snares for the 
unwary and the young. We know of no law or reason 
requiring Legislatures to punish the same act underany 
and all circumstances. They often distinguish between 
the same acts, holding some harmless while punishing 
others according to time, place and circumstances. 
Lotteries are prohibited only when carried on as a 
business or a vocation. Selling liquor is permitted, 
but the sale of it on Sunday, or in a prescribed terri- 
tory, may be prohibited. Keeping a bawdy-house be- 


comes a felony only when it is done within one hun- 
dred yards of a public building. 


Discharging a pistol 





is penal if done in the vicinity of a court-house or 
along a public road. The playing of musical instru- 
ments in a saloon is made a misdemeanor. The Leg- 
islature was the sole judge of how the evil of book- 
making and pool-selling should be reached and when 
and where. This act may not accomplish all its orig- 
inators hoped for. It may be evaded. It may not 
have gone as far as itought. It may be atemporizing 


expedient. It may have been intended as an experi- 
ment only. These are all outside of the question in 
band. ‘‘Muchof the argument made by counsel for 


relator is addressed to the impolicy of the act. That 
line of the argument is proper for the legislative ear, 
but not for ours. With its policy we have nothing to 
do.” Pond’s Case, supra. ‘‘ But from its very nature 
the police power of the State is a power to be exer- 
cised within wide limits of legislative discretion, and 
ifastatute appears to be within the scope of this 
power, it would bea usurpation of jurisdiction for the 
judicial courts to inquire into its wisdom and _ policy, 
or to substitute their discretion for that of the Legis- 
lature.” State v. Addington, supra. 

3. The concluding point of objection to the act is 
that it violates the fourteenth amendment to the Con- 
stitution of the United States, in denying defendant 
the equal protection of the laws. That it does not 
deny defendant the equal protection‘of the laws is set- 
tled by a long line of decisions of the Supreme Court 
of the United States. In Barbier v. Connolly, 113 U. 
S. 27, the construction of an ordinance of the city of 
San Francisco prohibiting the washing and ironing of 
clothes in public laundries and wash-houses within 
certain prescribed limits of the city and county, from 
10 o’clock at night until 6 o’clock in the mourning, was 
involved. Judge Field, delivering the opinion of the 
court, says: ‘“ But neither the amendment—-broad 
and comprehensive as it is—nor any other amendment 
was designed to interfere with the power of the State, 
sometimes termed its ‘ police power,’ to prescribe reg- 
ulations to promote the health, peace, morals, educa- 
tion and good order of the people, and to legislate so 
as to increase the industries of the State, develop its 
resources and add to its weaith and prosperity. From 
the very necessities of society, legislation of a special 
character, having these objects in view, must often be 
had in certain districts, such as for draining marshes 
and irrigating arid plains. Special burdens are often 
necessary for general benefits, for supplying water, 
preventing fires, lighting districts, cleaning streets, 
opening parks and many other objects. Regulations 
for these purposes may press with more or less weight 
upon one than another, but they are designed, not to 
impose unequal or unnecessary restrictions upon any 
one, but to promote, with as little individual incon- 
venience as possible, the general good. Though in 
many respects necessarily special in their character, 
they do not furnish just ground of complaint if they 
operate alike upon all persons and property under the 
same circumstances and conditions. Class legislation, 
discrimination against some and favoring others, is 
prohibited, but legislation which, in carrying out a 
public purpose, is limited in its application, if within 
the sphere of its operation it affects alike all persons 
similarly situated, is not within the amendment.” 
Missouri v. Lewis, 101 U. 8. 22; Slaughter-House Cases, 
16 Wall. 36. The act under review is uniform in its 
application, operating upon all alike who come within 
its provisions. The defendant has the same opportu- 
nity tomake books and sell pools upon events occur- 
ring in Missouri that any other citizen has, and all 
others are prohibited from doing what he is forbidden 
todo. Hence he has no reason to complain on the 
ground that he is denied the equal protection of the 
laws. Our conclusion is the Court of Criminal Cor- 
rection erred in sustaining defendant’s motion te 
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quash the information, and its judgment is reversed, 
and the cause remanded to that court for trial. 
All concur. 


——— 
CONSTITUTIONAL LAW—TAKING OF PRI- 
VATE PROPERTY—LIMITATION OF THE 


POLICE POWER. 
NFW YORK COURT OF COMMON PLEAS, GENERAL 
TERM, JANUARY, 1892. 

HEALTH DEPARTMENT OF THE City OF NEW YORK V. 
Recror, CHURCHWARDENS AND VESTRYMEN OF 
TRINITY CHURCH. 

Sections 663 and 665 of the Consolidation Act, requiring that 
all tenement-houses in thecity of New York shall have 
Croton or other water provided therein at one or more 
places on each floor, whenever the owners thereof shall 
be directed so to do by the board of health, and making 
failure on the part of the said owners to comply with such 
direction a misdemeanor, are unconstitutional and void. 


W. P. Prentice, for plaintiff. 
S. P. Nash, for defendant. 


Pryor, J. The case is before us upon a motion by 
defendant for a new trial on exceptions directed to be 
heard at General Term. The action is to recovera 
penalty claimed to be incurred by breach of a duty 
alleged to be imposed by sections 663, 665 and 660 of the 
Consolidation Act. Section 663 prescribes that every 
tenement-house erected or ‘‘ converted ” after May 14, 
1867, ‘‘ shall have Croton or other water furnished at 
one or more places on each floor, occupied or intended 
to be occupied by one or more families, and all tene- 
mett-houses shall be provided with a like supply of 
water by the owners thereof whenever they shall be 
directed so to do by the board of health, but a failure 
in the general supply of water by the city authorities 
shall not be construed to be a failure on the part of 
such owner, provided that proper and suitable 
appliances to receive and distribute such water are 
placed in said house.’’ By section 665 every owner or 
other person violating any provision of section 663 is 
guilty of a misdemeanor, punishable by fine and im- 
prisonment, and “ shall be also liable to pay a penalty 
of $10 for each and every day that such offense shall 
continue.” Section 666 defines a tenement-house “to 
mean and include every house, building or portion 
thereof which is rented, leased, let or hired out to be 
occupied or is occupied as the home or residence of 
three families or more, living independently of each 
other,’’ etc. 

It is assumed for argument that the houses in ques- 
tion are tenement-houses within the terms of the defi- 
nition. 

As appears by the complaint, by plaintiff's proof and 
by its brief before us, the action proceeds upon that 
clause of the statute which requires all tenement- 
houses, on the direction of the board of health, to be 
provided with water on each floor, and accordingly the 
plaintiff put in evidence the order of the board, 
whereby defendant was required to provide “ suitable 
appliances to receive and distribute a supply of water 
on the top floor of No. 59, the basement, first and sec- 
ond floors of No. 77, the basement, first, second and 
third floors of No. 84, and the basement and attic of 
No. 86." The complaint charges the defendant with 
default in respect only of two houses, namely Nos. 77 
and 84, and the default imputed is not the omission to 
do the thing required by the order, namely, to pro- 
vide suitable appliances, etc., but a neglect ‘to furnish 
any water in sufficient quantity on each floor of the 
houses.” 








For answer to the action defendant alleges, first, 
that water was furnished in the basement floor or in 
the yurd of each house; secondly, that the order of 
the board was made without {any previous notice to 
defendant; thirdly, that the act pursuant to which the 
order issued was not “a regulation in a matter affect- 
ing health,’ and fourthly, that the requirement of the 
act is unconstitutional and void. 

On the close of the case each party moved the court 
to direct a verdict in its favor. The court denied de- 
fendant’s motion, subject to due exception, and 
granted plaintiff's motion, subject to like exception. 
Accordingly the jury returned a verdict for plaintiff 
in the sum of $200, the amount of penalties for twenty 
days’ default. 

In deference to the manifest importance of the case, 
asinvolving the gravest questions of constitutional 
construction, as affecting the essential securities of 
property, and as fraught with consequences incapable 
of assignable limits, we have bestowed upon it the 
most deliberate and anxious consideration, and the re- 
sult is the conviction that the verdict is without legal 
support. é 

Since the action is brought to enforce a liability con- 
sequent upon the neglect to perform the obligation im- 
posed by the order of the board of health, and since 
the delinquency with which the defendant was charged, 
and of which it was convicted, namely, a neglect to 
supply water, and not a breach of the duty required 
by the order, namely, to provide proper and suitable 
appliances, in view of the strictness with which penal 
statutes are to be construed, the inference is plausible 
to say the least that the plaintiff failed to establish the 
fundamental condition of recovery. We prefer how- 
ever to rest our decision on more solid and substantial 
grounds. 

1. On the trial the defendant tendered evidence that 
compliance with the order of the board would exact 
an expenditure of at least $100 for each house, and as 
the offer was rejeeted the case ‘tis to be considered as 
if the proof offered has been received.’ Powell v. 
Pennsylvania, 127 U.S. 688; Scotland County v. Hill, 
112 id. 186. We have then a substantial pecuniary 
burden imposed upon defendant, by an order of which 
the statute pursuant to which it was made requires no 
notice in advance to be given, of which accordingly no 
notice in fact was given, and against which therefore 
no opportunity was afforded defendant to be heard 
and make defense. Furthermore disobedience to the 
order against which no opportunity was afforded de- 
fendant to be heard and make defense, is punishable 
by fine and imprisonment, besides exposing him to lia- 
bility for a penalty recoverable by a civil proceeding. 
Indeed the statute in terms stigmatizes such disobedi- 
ence as an * offense.” 

Manifestly in passing the order the board exercised 
a judicial function, but if this were not soin the na- 
ture of the thing, the statute, by section 620, makes it 
so in declaring that “the action, proceedings, author- 
ity and orders of said board shall at all times be re- 
garded as in their nature judicial, and treated as prima 
facie legal and just. 

For any thing apparent in the case, the defendant, 
upon opportunity given, might and would have ex- 
hibited sufficient and satisfactory ground of objection 
to the order, for example, that the tenants of the 
houses already enjoyed an abundant supply of water, 
and that they did not desire that which the order re- 
quired in their behalf. Nay, such proof was given on 


the trial of this action, but the learned trial judge, 
with logical consistency, treated the order of the board 
as conclusive to the contrary, and in the direction of 
the verdict disregarded the evidence as wholly irrele- 
vant and immaterial. 

That no man shall be affected in person or property 
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by a proceeding to which he is not duly a party, isa 
fundamental principle of American jurisprudence. 
{ndeed an opportunity of defense is an essential ele- 
ment in the conception of ‘‘due process of law.’ 
Stuart v. Palmer, 74 N. Y. 183. Hence in Feople v. 
Board of Health, 58 Hun, 395, it was ruled that had the 
statute, under which the board was authorized to re- 
quire a railroad company to make openings in an em- 
bankment, dispensed with the necessity of notice, the 
act would have been unconstitutional, and that the 
duties of the board being of a quasi judicial nature, the 
omission to give notice of the intended action was fa- 
tal to the regularity of the proceeding. So in Chicago 
v. Minnesota, 134 U.S. 418, the Supreme Court of the 
United States declared an act of the Legislature, which 
authorized the board, without notice, to regulate the 
charges of a railroad company, to be unconstitutional, 
“as depriving the company of its property without due 
process of law, and depriving it of the equal protection 
of the laws.”’ Clark vy. Mayor, 15 Barb. 32; Babcock v. 
City of Buffalo, 1 Sheld. 317. 

Inasmuch then as the statute purports to authorize 
the order in controversy without notice to the defend- 
ant, it is void, and the omission in fact of notice 
to the defendant is fatal to the regularity of the pro- 
ceeding. 

2. That to the amount of the pecuniary sacrifice to 
be incurred by the defendant in furnishing the addi- 
tional supply of water tothe tenants of its house, its 
property would be taken, is a self-evident proposition ; 
would such taking be justifiable? 

By section 1 of the fourteenth amendment of the 
Federal Constitution, ‘‘No State shall deprive any 
person of life, liberty or property without due process 
of law.”’ By section 6 of the first article of the State 
Constitution, ‘‘ No person shall be deprived of life, lib- 
erty or property without due process of law, nor shall 
private property be taken for public use without just 
compensation.’’ Thus by the fundamental law person 
and property are coupled together in indissoluble as- 
sociation, are regarded as objects equally worthy of 
protection against arbitrary invasion, and are guaran- 
teed inviolability by the self same securities. 

Defendant’s property is proposed to be taken either 
for a public ora private use. If fora public use, such 
taking would be mere confiscation, because without 
indemnity. If for a private use, such taking would be 
mere spoliation, because property may not be taken 
fora private purpose even upon full compensation. 
Matter of Deansville Cemetery Association, 66 N. Y. 
569; Loan Association v. Topeka, 20 Wall. 655. It is 
altogether immaterial therefore for which use defend- 
ant’s property is proposed to be taken; in either case 
the taking would involve a violation of the safeguards 
of the Constitution. It is manifest however that the 
taking would in no sense be for the use of the public, 
but solely for the benefit of the tenants whom defend- 
ant is compelled by the act to accommodate with the 
convenience of water on the floors. 

To this argument plaintiff's answer is that the act is 
an exercise of police power, and so is not obnoxious to 
the prohibitions of the Constitution, the suppressed 
premises of the syllogism being that the police power 
of the State is above and beyond the restraints of the 
Constitution. As regards the restrictions of the Fed- 
eral Constitution the proposition is not without au- 
thority (Barbier v. Connolly, 113 U. S. 27; Powell v. 
Pennsylvania, 127 id. 683), for “it cannot be supposed 
that the States intended, by adopting the fourteenth 
amendment, to impose restraints upon the exercise of 
their powers for the protection of the safety, health or 
morals of the community.”’ Mugler v. Kansas, 123 U. 
S. 664. And yet in the case last cited the Federal Su- 
preme Court said: ‘‘Undoubtedly the State, when 
providing by legislation for the protection of the pub- 








lic health, the public morals or the public safety, is 
subject to the paramount authority of the Constitu- 
tion of the United States, and may not violate rights 
secured or guaranteed by that instrument.” 123 U.S. 
663; Powell v. Pennsylvania, 127 id. 686-7; Chicago v. 
Minnesota, 134 id. 458. 

But the problem for solution is not whether the po- 
lice power of the State be free from the restraints of 
the Federal Constitution, but whether it be unchecked 
and unqualified by the positive inhibitions of the State 
Constitution. Upon this issue obviously the adjudi- 
cations of the Federal Supreme Court are of no rele- 
vancy or authority, because a supposed conflict be- 
tween a State statute and a State Constitution raises 
no Federal question, and so is not within the scope of 
Federal jurisdiction. 

The police power comprehends legislation for the 
public health, the public safety, the public morals and 
the public welfare, in short, the police power is an 
equivalent term for the legislative power. Gibbons v. 
Ogden, 9 Wheat. 203. In view then of the vast and in- 
deed otherwise boundless extent of the police power, 
to affirm that it is unaffected by the limitations of the 
Constitution—in other words, that it is legislative des- 
potism—is to propound a palpable absurdity. Subject 
to the restraints of the Constitution, the police power 
is necessarily fettered by the express and peremptory 
prohibition against a deprivation of property without 
due process of law, and the taking of property for pub- 
lic use without compensation. 

And so are the authorities: ‘Another class of cases 
is referred to and relied upon by the counsel for the 
city, in which the right of municipal governments to 
interfere to some extent with private property in the 
execution of police regulations for the safety or health 
of the public has been acknowledged. But none I 
think go to the extent of authorizing private property 
to be taken or destroyed for the public benefit without 
compensation made therefor.” Allen, J., in Clark v. 
Mayor, 13 Barb. 36. ‘The police power has never yet 
been fully described nor its extent limited further at 
least than this: it is not above the Constitution, but is 
bounded by its provisions, and if any franchise or lib- 
erty is expressly protected by any constitutional pro- 
vision, it cannot be destroyed by any valid exercise by 
the Legislature or the executive of the police power.”’ 
Peckham, J., in People v. Gilson, 109 N. Y. 400. ‘“*The 
limit to the exercise of the police power can only be 
this: the legislation must have reference to the com- 
fort, the safety or the welfare of society, and it must 
not bein conflict with the provisions of the Constitu- 
tion.”’ Potter Dwarris, 458. ‘‘I have no doubt but 
what the property and rights of the plaintiff, the exist- 
ence of which are at stake in this case, are shielded by 
the Constitution from the threatened aggressions of 
the defendant, and that it is the duty of courts im- 
plicitly to assert and maintain the fundamental law in 
respect thereof, so that every person may know that 
the rights of property exist by no uncertain tenure, 
and that the arm of the law is strong to protect and 
will protect every citizen in the enjoyment of life, lib- 
erty and property.’’ Sheldon, J.,in Babcock v. City, 1 
Sheld. 344; affirmed, 56 N. Y. 268. ‘*‘ The police power, 
however broad and extensive, is not above the Conati- 
tution. When it speaks its voice must be heeded. It 
furnishes the supreme law, the guide for the conduct 
of Legislatures, judges and private persons, and so far 
as it imposes restraints, the police power must be exer- 
cised in subordination thereto. * * * The power is 
not without limitations, and in its exercise the Legis- 
lature must respect the fundamental rights guaranteed 
by the Constitution. If this were ctherwise the power 
of the Legislature would be practically without limi- 
tation.” Earl, J.,in Matter of Jacobs, 98 N. Y. 108, 
110; People v. Marx, 99 id. 675. ‘‘It is the acknowl- 
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edged right of the States of the Union to control their 
purely internal affairs, and in so doing to protect the 
health, morals and safety of their people by regula- 
tions that do not interfere with the execution of the 
powers of the general government, or violate rights se- 
cured by the Constitution of the United States. 
* * * If a statute purporting to have been enacted 
to protect the public health, the public morals or the 
public safety * * * isa palpable invasion of rights 
secured by the fundamental law, it is the duty of the 
courts to so adjudge, and thereby give effect to the 
Constitution.” Harlan, J., in Mugler v. Kansas, 125 
U.S. 659, 661. 

As the statute in controversy involves a deprivation 
of property, without the consent of the owners and 
without compensation, it is void, and so inoperative to 
impose the penalty for the enforcement of which the 
action is instituted. 

8. Assuming, for argument, that the expenditure ex- 
acted of defendant would not be a taking of property 
if imposed in due exercise of the police power, the 
question is, was the act in controversy a legitimate ex- 
ercise of that power? 

Not every pretense of solicitude for the welfare of 
the community, apparent on the face of a statute, 
will validate it as an exercise of the police power. In 
auy case the question is still before the court whether, 
in its scope and nature, the act be a true exertion of 
the police power of the State. No matter how plausi- 
ble the professions of the statute, nor how benevolent 
in motive or beneficent in effect, to be a legitimate act 
of police power it must, if the public health be its os- 
tensible object, exhibit some relation to that object 
and some tendency to promote it. ‘Courts must be 
able to see, upon perusal of the enactment, that there 
is some fair, just and reasonable connection between 
it and the public health. Unless such relation exist 
the enactment cannot be upheld as an exercise of the 
police power.” People v. Gillson, 109 N. Y. 401. “ Un- 
der the mere guise of police regulations, personal 
rights and private property cannot be arbitrarily in- 
vaded, and the determination of the Legislature is not 
final and conclusive. If it passes an act ostensibly for 
the public health, and thereby destroys or takes away 
the property of acitizen, or interferes with his per- 
sonal liberty, then it is for the courts to scrutinize the 
act and see whether it really relates to and is conveni- 
ent and appropriate to promote the public health.” 
Matter of Jacobs, 98 N. Y. 110; Mugler v. Kansas, 123 
U.S. 661; Powell v. Pennsylvania, 127 id. 686. “ Pow- 
ers which can only be justified as an exertion of the 
police power of the State, and which would otherwise 
be clearly prohibited by the Constitution, can be such 
only as are so clearly necessary to the safety, comfort 
and well being of society, or so imperatively required 
by the public necessity as to lead to the necessary and 
satisfactory conclusion that the framers of the Consti- 
tution could not, as men of ordinary prudence and sa- 
gacity, have intended to prohibit their exercise in the 
particular case, notwithstanding the language of the 
prohibition would otherwise include it."’ Christiancy, 
J., in People v. Jackson, etc., Co.,9 Mich. 285. “ We 
have been unable to findin any of the decisons the doc- 
trine that legitimate police regulations will extend to 
matters conducive to the convenience of the public, 
when they conflict with the recognized rights of other 
parties.’ State v. Noyes, 47 Me. 189, 213. 

Applying the criterion thus propounded to the stat- 
ute in question, in connection with the facts of the 
case, itis evident beyond dispute that the statute is not 
a legitimate exercise of the police power of the State 

It is not pretended that the houses of defendant, in 
their present condition, constitute a nuisance, or that in 
any way or to any degree they impair the health either 
of the public or of the occupants. On the contrary, 








the uncontroverted proof is that the lack of water on 
the floors is ‘‘ not bad for the health of the tenants.” 
There is no evidence, nor can the court judicially 
know, that the presence and distribution of water on 
the several floors will conduce to the health of the oc- 
cupants, but so far the contrary that sanitary science 
now admonishes of the danger to health from the pos- 
sible escape of noxious gases. The uncontradicted 
proof shows already a sufficient and easily-accessible 
supply of water on the premises, so that the required 
conduct of water up to the floors serves no other pur- 
pose than the convenience of the tenants. There is no 
necessity for legislative compulsion on a landlord to 
distribute water through the stories of his building, 
since if tenants require it self interest and the ri- 
valry of competition are sufficient to secure it. 

The consequences involved in a principle furnish an 
infallible test of its validity. When it leads neces- 
sarily to an absurd result it cannot be sound. Now if 
it be competent forthe Legislature to impose an ex- 
pense on a landlord in order that tenants may be fur- 
nished with water in their rooms instead of in the 
yard or basement, at what point must this police 
power pause? If the convenience of tenants be a suf- 
ficient reason for the exercise of the power, why may 
it not be employed to compel the accommodation of 
tenants with the appliances of gas or electric light, o- 
with a supply of fuel as well as water, or with any, 
even the most costly, accessories of comfortable life in 
a tenement-house? Once discard the recognized con- 
dition that the thing required be reasonably necessary 
and apparently conducive to health, and no conceiv- 
able limitation restrains the power of the Legislature 
to impose burdens upon property for the benefit of 
others. 

From the facts in evidence the inevitable conclusion 
is this: Either the statute is applicable to the case or 
itis not. If applicable, then the statute is an unwar- 
rantable exercise of the police power. Authorities 
supra. If inapplicable, then the statute gives the 
plaintiff no right to the penalty for which it sues. City 
of Rochester v. Simpson, 57 Hun, 36. In either event 
no cause of action is available against the defendant, 
and the verdict is invalid. 

The conclusion to which the legal argument con- 
ducts us is all the more satisfactory because of its con- 
sistency with the genius of our institutions and its 
tendency to strengthen the securities of property, ef- 
fects of which a contrary conclusion would be plainly 
destructive. 

The postulate upon which the legislation in ques- 
tion proceeds is the duty of government to exercise a 
paternal protectorate over the people, whereas the 
distinguishing characteristic of the American vom- 
monwealth is that it restricts the operation of govern- 
ment to the narrowest possible sphere, and reposes 
upon individual intelligenceand effort for the develop- 
ment ofa free and fruitful civilization. A conclusion 
contrary tothe present decision would involve the es- 
sential principle of that species of socialism under the 
regime of which the individual disappears, and is ab- 
sorbed by a vollective veing called the State—a prinei- 
ple utterly repugnant to the spirit of our political 
system, and necessarily fatal to our form of liberty. 

Exceptions sustained and new trial ordered, costs to 
abide the event. 

BookstTAVER, P. J., and BiscHorr, J., concur. 


——_—_+-—__—_. 


COMMERCE AND LAW. 


iSpeech of John G. Milburn of Buffalo, at the banquet uf une 
Rochester Champer of Commerce, Feb. 15, 1892 ] 

es have given me a large subject, and it 1s one aot 
to be irifled witn. The relations of commerce vo 
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the law are part of the nature of things and therefore 
properly subject to sociological treatment; they are 
historical and | would therefore be justified in turning 
on the light of history; they are practical, so I should 
feel quite at liberty to lay before you ascheme of re- 
form in accord with the spirit of the age. All this may 
seem Ominous to you at this stage of these proceed- 
ings. But donot bealarmed. After serious cogita- 
tion L have concluded to throw overboard the sociol- 
ogy, the history and theory of my subject, and to 
confine myself to afew detached and general observa- 
tions. 

The average layman’s conception of law stops with 
his idea of the lawyer, and that idea is apt to take the 
color of his experience, pleasant or unpleasant. That 
isagreat mistake. The lawis one thing; the law- 
yer is another. Law itself is a body of rules aflecting 
vast areas of human conduct. Its application to the 
transactions and controversies of men is a practical 
art, and the pursuit of that art is the domain of the 
legal profession. It is, or should be, a noble profes- 
sion. ‘To the majority of men I fear it does not seem 
to be actuated by high principles. So the claim that it 
is degraded by the prevalence of too mercenary a spirit 
is | fear not without foundation. He who degrades it 
in the eyes of men isanignoble man. ‘There are such, 
many of them, but mind you they are a blot on the 
profession, not on the law. We must not confound 
the two and visit the sins of the lawyer on the law 
itself as an institution. They are confounded to the 
detriment of social well-being and social order. Sub- 
mission to the law is necessary to civilization worth 
having or that is such in reality. Do not let that re- 
spect be diminished by the shortcomings of the profes- 
sion. Judge the law on its own merits and defects. 
Therefore I say to business men, distinguish between 
the law and the lawyer; and to the lawyer I say, re- 
member that your acts and deeds refleot on an institu- 
tion which is mighty for good or evil. 

Do not think that in urging this separation im 
thought of two distinct things Ll am unduly depreciat- 
ing the profession. That would be unjust. The fact 
is the profession is just up with the average morality 
of the times; neither above nor belowit. 1 look for- 
ward to the day when it will be above it. That day 
will come as its real mission more clearly reveals itself 
and attracts men and sets a mark which they must 
live up to, or fallinto the lower ranks. Hitherto in 
this country the struggle for existence has been too 
intense to favor fine moral shadings, and money has 
been too much the criterion of success. The desire to 
get on in the world is a tremendous moral fact, the de- 
sire to be rich is another. Between them they lead a 
man to make a good many compromises with strict 
honor and high principle. The legal profession has 
been a slave to them the same as the business world, 
but they have left deeper marks on the former as its 
proceedings are more public and conspicuous. Butas 
the struggle for existence diminishes in intensity and 
as other and higher ideals crowd in upon the money 
ideal the morale of the profession will rise and it will 
approach nearer and nearer its. legitimate function. 
What is that function? The true answer to the ques- 
tion, What commerce owes to law, indicates it. 
Some of the practices and proceedings of the profes- 
sion in vogue indicate what it is not. From what it is 
not we can easily pass to what it is, and thence to the 
true and permanent relations between law and com- 
merce. Itis certainly not to stirup strife. Yet there 
ls quite a volume of litigation which represents noth- 
ing else. It is not to press litigation on from court to 
court at great expense, with no reasonable expecta- 
tion of changing the result. Yet the calendars of ap 
pellate courts bristle with ineffectual appeals. It is 
not to aid criminals aud therefore eucourage crime be- 





yond the point of securing them a fair trial so that 
they shall not be convicted excepting upon evidence. 
Yet we know the criminal with a purse is quite a 
favorite. It is not selfishly to foster discord. Yet we 
know that many a controversy has been fought out to 
the bitter end which might have been arranged. I 
need not go farther along thisline. It is the dark side 
of the picture. In so far as the profession does these 
things which it ought not to do, it is a detriment to 
society. 

What then is the true work of the profession? Pri- 
marily it is to aid in the orderly administration of 
law, and the transaction according to lawso that it 
shall proceed smoothly and with the least possible 
amount of conflict. There will always be controversies 
as men will disagree about the facts of transactions, 
and because transactions are often so complicated as 
to render the ascertainment of the rights of the parties 
extremely difficult. Trade and commerce have to be 
conducted according to fixed rules. A bill of exchange 
without a system of Jegal rules behind it is mere waste 
paper; with such a system behind it it is of immense 
commercial convenience. The same is true of every 
commercial transaction. Its meaning, its effect and 
its consequences are all fixed by the law. Without law 
business would stop because no man would know where 
he was, what to expect or how to protect himself. The 
lawyer's sphere is to keep the transactions of business 
in touch with the law, and when disputes arise to ap- 
ply his special skill to the solution of the problem that 
the rights of the parties may be determined. Itisa 
sphere large enough for the best talents and in which 
those talents find an ample reward. 

The merchant of to-day fails in his appreciation of 
the function of the lawyer as a member of his staff. 
His habit is to go on taking his chances until the storm 
bursts upon him and then to rush to his lawyer for 
protection The chances may be with him or against 
him; if with him, the lawis just in his eyes and the 
lawyer an excellent and reputable gentleman; if 
against him, they are both dreadful. We forgets that 
nine times out of ten his own misguided, unadvised 
couduct has fixed the chances. Believe me when I say 
that the true relation of the man of business and the 
lawyer is that of communication in advance of diffi- 
culties rather than after them. To speak more broadly, 
the moment business transactions tend to complexity 
the lawyer with his special knowledge and special skill 
is indispensable. 

So much for the dependence of the business man on 
the lawyer, or rather their mutual relations. But 
there is more than this. Commerce owes to the law 
the rules by which its transactions are governed. 
To-day the commercial law, as we call it, isin and of 
itself a formidable body of law. The transactions of 
commerce have to conform to it, or they go wrong and 
the calculations of the parties are defeated. ow has 
this body of law come into existence? We have to go 
no farther back than the middle of the last century to 
find commerce in its infancy and commercial law in 
its swaddling clothes. Since then there has been con- 
tinual expansion, until now its extent aud magnitude 
can only be expressed in figures of astronomical re- 
spectability. Following in its wake and introducing 
order and system into its operation, and attaching to 
its innumerable incidents their legal effect, has been 
thelaw. Legal expansion goes along with commercial 
expansion. In so far as the law adequately meets the 
needs of commerce for fixed rules things go smoothly; 
in sofar as it does not there is friction, uncertainty 
and obstruction. English and American law have vy 
common consent adapted themselves to the necessities 
of commerce to an extraordinary degree. That they 
have done so is one of the leading causes of the prowess 
aud success of Americaand England as commercial 
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nations. I asked what the source was of this law which 
has done such wonders. 

It is the common law, say some, and has existed 
from the beginning. Existed where? In gremio mag- 
istratum, suggested a humorist. But that is too 
physicological. Others say it wasin the air. But no 
analysis of the atmosphere has ever disclosed it. 
Others say that it is the law of nature. But that does 
not help because it still had so be extracted in some 
way or other out of nature. ‘The fact is it is the crea- 
tion of judges, lawyers and merchants. A way of do- 
ing things grew up among merchants; it came before 
the courts, was discussed from all points of view by 
the lawyers, and the result was its announcement by 
the judges as the rule of what seemed to them after all 
the discussion most expedient and most favorable to 
the ease and security of commercial transactions. That 
is the true explanation. 

Commerce then owes to the law the order indispen- 
sable to intelligent action and business calculations, 
and that order has been gradually created out of the 
raw materials of human experience by lawyers and 
judges. 

Thus my last word about the profession concerning 
this, the highest mission—the making of the laws—a 
mission high enough and useful enough to engage the 
best efforts of a high-minded man and to satisfy his 
ambition. 

One word more. Do you not see the immense stake 
you men of business have in the purity, ability and ef- 
ficiency of the judiciary? Much of the law you have 
to observe in your transactions is of its making. You 
determine who shall be its members. Do you give 
enough attention to that subject? I shall not have 
spoken in vain to-night if you give more attention to 
it hereafter. Lay aside your politics when you are 
discharging that duty! Beware of the mere politician 
who Jooks to judicial office as a fair reward for politi- 
cal services and not as the culmination of a legal 
career. Beware of the man of doubtful integrity, 
The honor of a judge, like Csesar’s wife, should be 
above suspicion. Above all use your influence against 
any measures which throw the judiciary into politics. 
Do not let them be mixed up with election contests. 
Our judges are too near the people for that. Respect 
for the law as personified in the judiciary is tainted in 
the heated atmosphere of politics. Avoid that by all 
means for the sake of our free and beautiful country. 


———_o__——_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 





CONSTITUTIONAL LAW — EX POST FACTO LAWS — 
HABITUAL CRIMINALS.—Statutes of 1887, chapter 435, 
provide that ‘‘ whoever has been twice convicted of 
crime, sentenced and committed to prison, in this or 
any other State, or once in this and once at least in 
any other State, for terms of not less than three years 
each, shall upon conviction of a felony committed in 
this State after the passage of this act be deemed to be 
an habitual criminal, and shall be punished by impris- 
onment in the State prison for twenty-five years,” 
etc. Held, that the statute is not retrospective nor ex 
post facto as to convictions prior to its passage, since a 
criminal cannot be punished under it without convic- 
tion of a felony committed after its passage, and with 
apresumed knowledge of the statute. That statutes 
of this kind are constitutional is settled by well-con- 
sidered adjudications of this court. Ross’ Case, 2 
Pick. 165; Com. v. Phillips, 11 id. 28; Plumbly v. Com., 
2 Metc. (Mass.) 413; Com. v. Hughes, 133 Mass. 496; 
Com. v. Marchand, 29 N. E. Rep. 578. Mass. Sup. Jud. 
Ct., Jan. 5, 1891. Commonwealth v. Graves. Opinion 
by Knowlton, J. 





INTEREST—ON BOND—DAMAGES.—In an action upon 
a bond with condition annexed, if it appears that the 
condition has been broken, and that the sum really 
due thereon, or the damage actually sustained by such 
breach, exceeds the penalty of the bond, the plaintiff 
may recover the penalty as a debt, and damages for its 
detention in the shape of interest thereon from the 
time the penalty ought to have been paid, but not ex- 
ceeding in the whole the sum really due or the dam- 
age actually sustained. In avast majority of cases 
the penalty far exceeds the real sum due or the actual 
damages sustained. The detentionof the penalty in 
such cases obviously works no injury to the obligee, 
who with mere nominal damages and costs recovers 
allthat is hisdue. But there are exceptional cases, 
like that before us, where the sum really due or the 
damages sustained by breach of the condition of such 
bond exceeds the penalty. It is obvious that when 
such a situation occurs, the penalty becomes due to its 
full amount to the obligee. If it be detained from him 
it ought to have been paid. An injury has been done 
him which can only be redressed by the allowance of 
substantial instead of nominal damages for the deten- 
tion of the debt. Such damages do not arise upon any 
express term of the contract, but are allowed as com- 
pensation for injury resulting fromits breach. Such 
compensation will usually be afforded by the allowance 
of interest as measuring such damages. In Tunison vy. 
Cramer, 5 N. J. Law, 498, a different view was ex- 
pressed by Mr. Justice Southard in this court. The 
precise question was not however necessarily involved 
for the judgment under review exceeded the penalty 
of the bond on which the suit was brought, and inter- 
est thereon, and was therefore obviously excessive. 
Afterward, in Long’s Adm’r v. Long, 16 N. J. Eq. 59, a 
question was raised in the Court of Chancery respecting 
the extent of recovery which an obligee could obtain 
in acourt of Jaw upon sucha bond, conditioned for the 
payment of money only. The then occupant of the 
chancellor’s seat had been a distinguished chief justice 
of this court, and his opinion on such a question is en- 
titled to the greatest weight. Inan exhaustive opin- 
ion, Chancellor Green declares his conclusion that, 
upon principle and authority, the plaintiff in an action 
at law on such a bond might recover the penalty asa 
debt, and the excess of interest beyond the penalty, in 
the shape of damages for the detention of the debt, 
when the sum really due exceeded the penalty. Upon 
an assessment of damages on a guardian’s bond in the 
Court of Chancery, Chancellor Runyon declared that 
no damages could be assessed beyond the penalty of 
the bond. Wilson’s Case, 38 N. J. Eq. 205. Upon what 
ground this conclusion was reached does not appear. 
The bona was one other than for the payment of 
money. But I can perceive no difference in principle 
between such a bond and that considered by Chancel- 
lor Green in Long v. Long. In either case the penalty 
becomes due on breach of a condition, and if there has 
been a detention of the penalty after it ought to have 
been paid and the obligee has thereby suffered loss, I 
can discover no reason why such injury should not be 
compensated by awarding substantial damages for such 
detention. In this apparent variance of opinion it is 
obvious that we are at liberty to adopt the view which 
is most reasonable and best adapted to do justice be- 
tween the contracting parties. The true rule, in my 
judgment, is that upon an action on a bond with con- 
dition annexed, if it appears that the condition has 
been broken, and that the sum really due, or the dam- 
age actually sustained, exceeds the penalty, the plain- 
tiff may recover the penalty as a debt, and substantial 
damages for its detention, measured by interest 
thereon from the time the penalty ought to have been 
paid, and not exceeding in the whole the sum really 
due or the damage actually sustained. While the mod- 
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ern English decisions seem adverse to this view, the 
weight of American authority is decidedly in its fa- 
vor. Many cases are cited in Long v. Long, wbi supra, 
and I will only cite such cases as have fallen under my 
observation, most of which have been since decided: 
Ives v. Bank, 12 How. 159; Beers v. Shannon, 73 N.Y. 
292; White v. French, 15 Gray, 3389; Bank v. Smith, 12 
Allen, 243; Olmsted v. Olmsted, 38 Conn. 309; Wyman 
v. Robinson, 73 Me. 384; Levy v. Taylor, 24 Md. 282; 
Tyson v. Sanderson, 45 Ala. 364; U. S. v. Meeker, 9 
Phila. 470. Where a different rule has been established 
strong protests have been elicited, as in the dissenting 
opinion of Christiancy, J., in Fraser v. Little, 13 Mich. 
195. The cases vary in respect to the time when inter- 
est on the penalty may be allowed to run. In some it 
is said that interest may be allowed from the time of 
the breach of condition; in others only from the time 
of demand. It is annecessary to determine in this 
case more ‘than that such interest may run fromthe 
time of demand. N. J. Sup. Ct., Jan. 22, 1892. Glou- 
cester City v. Eschbach. Opinion by Magie, J. 


SHIP AND SHIPPING — INSPECTION — PASSENGERS.— 
Where the wife and ueighbors of a tug-owner go 
upon the tug during a trial trip, merely to witness the 
test of her machinery, they are not passengers within 
the meaning of the Federal statute requiring passen- 
ger boats to be inspected and licensed. Could it be 
said that this steam tug, making this four-hour trip, 
Janding nowhere, having no commercial communica- 
tion with any point, except that of starting, and no 
purpose in the movement save to test the machinery 
of the boat, was being navigated so as to include her 
within the rules of navigation which are made by Con- 
gress under the power to regulate the inter-State and 
foreign commerce? It seems to me the whole move- 
ment of vessels and people on board in its object pre- 
vents these persons from being considered as passen- 
gers withinthe meaning of the law. The case of 
Hartranft v. Du Pont, 118 U. S. 223, is relied upon by 
the United States. But the Repaunoin that case had 
been used by the plaintiff to transport himself, his su- 
perintendent and sometimes nine workmen to and 
from their place of work. The transportation in that 
case was as truly within the sphere of commerce, and 
the navigation was as truly commercial navigation, as 
if the persons conveyed had been carried for hire by a 
common carrier. But in Transportation Line v. 
Cooper, 99 U. S. 78, the Supreme Court, without giving 
any reason, held thatacanal boat laden with coal for 
transportation, having on board the master with his 
family, is not a barge carrying passengers, within the 
meaning of section 4492, Revised Statutes, which re- 
quires such a barge, while in tow of a steamer, to be 
provided with “‘ fire-buckets, axes, life-preservers and 
yawls.”’ The case most nearly resembling this is The 
Joshua Leviness, 9 Ben. 339, in which it was held that 
a voyage from City Island to New York, made by a 
vessel just constructed, to enable her to be inspected, 
is not a violation of the uavigation laws. Siuce this 
movement of the Black Prince was merely for the 
testing of her machinery, occupying four hours, with- 
out any commercial object, and the persons on board 
were the wife and neighbors of the owner, who with- 
out landing were carried to and fro, and with no ob- 
ject except as witnesses of the state of his vessel’s ma- 
chinery, the use of the vessel is not such navigation as 
brings it within the prohibitions and penalties of chap- 
ter 52, title 2, Revised Statutes, which are but a re-en- 
actment of the statute above referred to. It is rather 
ause to see if she is ready for navigation under the 
statute. U. S. Dist. Ct., Dee. 23, 1891. United 
States v. Guess. Opinion by Billings, J. 48 Fed. Rep. 
587. 





CORRESPONDENCE. 





REPORTING. 


Rooms oF THE New York STATE BAR Asso- t 
CIATION, CAPITOL, ALBANY, Feb. 24, 1892. | 


Editor of the Albany Law Journal: 

Your suggestions with reference to the bar associa- 
tion plan for improving the method of reporting are 
conceived in so kindly a spirit that I should not but 
for your invitation to explain ove or two points to your 
readers, venture to trespass. 

Your inquiry is as to how it is proposed to report 
more cases than are now reported,in fewer volumes 
than at present. The answer is, that this can easily be 
done by saving duplication and reduplication of] opin- 
ions. It is not intended to report more cases than are 
now reported in the eleven series, but to report all that 
are so reported once only in three series. The Court of 
Appeals volumes will, under the proposed plan, be 
five or sixinnumber. The Supreme Court Reports 
six or seven, publishing all decisions involving ques- 
tions of law decided at General Term. The opinions of 
all the other courts of record of the State, four or five, 
making fifteen to eighteen volumes where now thirty 
to thirty-five are published, by reason of the same 
ground being covered to some extent by different 
series. but not so fully that the active practitioner can 
take the risk of being without any of the current 
series, and hence must incur very large expense. We 
have ten volumes in the official series per year now, 
six in Court of Appeals and four in Supreme Court, six 
more will probably give every thing worth having in 
the State and be official, giving early reports in pamph- 
let form at a very reasonable price. 

The suggestion to omit the briefs of counsel is not 
vital, but they are never reported except in the Court 
of Appeals and in some other volumes as padding; 
they are repetitions largely of the same authorities, 
and their omission would savea volume yearly. It is 
recommended by reporters of experience. 

The proposition is not to prohibit all citations from 
outside series, but to provide for a rule of the court, 
that where a case is reported in the official series it 
must be cited from that series and not from the unof- 
ficial reports, as a measure to discourage unofficial re- 
porting. This too is only a matter of detail and does 
not affect the merits of the bill. 

The association desires only to forward the interests 
of the profession, and suggestions on the subject will 
be received with pleasure, and when practicable em- 
bodied in the bill if of value. Permit me to say that 
of the responses received from the bar on this subject, 
at this date numbering nearly four hundred, over 
ninety per cent favor the plan proposed. It is to be 
hoped there will be a very full response to the circular 
issued. 

Very truly yours, 
J. NEWTON FIERO. 


DRAFTING OF STATUTES. 


Editor of the Albany Law Journal: 

Should our statutes be drafted and revised by some 
competent legal authority? ‘That is the question to 
which probably the great majority of legal minds 
would answer yes. It is alive issue in Jaw reform, with 
quite a field for argument upon its negative side. 

Wills drawn by eminent lawyers—wills weighted, it 
is true, and burdened with wealth—are quite fre- 
quently broken because defectively or illegally drawn, 
while those drafted by laymen, in short and simple 
Saxon, stand the storms of litigation. Language can 
become more crooked than a Virginia rail fence 


( 
| 








198 THE ALBA 


NY LAW JOURN 


AL. 








(‘‘ befo’ the wa’ ”’), though at a distant casual glance 
appearing straight. Schoolmen can define and refine 
Lill sensible certainty is obscured or lost, and the Jesuit 
of words can so build as to carry the crowd back from 
their object or elsewhere to suit his purpose. Besides, 
some fair lawyers will continue to be members of the 
Legislature. Though the Farmers’ League party itself 
should come into power, the lawyers would “get 
there’ allthe same. Let them, or some of them, be 
appointed on such committees or such a committee. 

The remedy would perhaps be reached if the Legisla- 
ture should enact no public or general laws except 
those submitted in form by commissioners (similar to 
statutory revision commissioners), or better (provided 
said justices and judges had the time), none but those 
coming from regular convention of all the Supreme 
Court justices, and also receiving the affirmance—rec- 
ommendation—of the Court of Appeals. This course 
not only for the enactment of new laws,but also for the 
repealing of old, worn-out ones. The law-making body 
and the law-construing or law-executing acquaintance 
should be ever-youthful lovers, at such a trysting- 
place, with “spirits rushing together at the touching 
of the lips.’ 

Yours, 


Feb. 15, 

| We agree with our correspondent that it would 
be well to have a tribunal of some sort to pass upon 
the form of proposed legislation, but this is not the 
proper function of courts, and our courts already 
have more than they can do. Eb. | 


J. B. DALY. 


PRATTSVIZLLE, N. Y., 18922. 


paieamadippeseitunns 
THE ELEVENTH LESSON. 
N every respect it will be observed that the pen and 
pencil differ from each other. The question as to 
the merits of each for reporting purposes has been dis- 
cussed to a considerable extent by members of the pro- 
fession. Those reporters who employed a pencil while 
learning, never afterward giving the pen a fair trial, of 
course regard the pencil with the greater favor. Of 
those who have fairly tested both, the majority prefer 
the pen. The advantages of each may be seen from 
the following comparison: 

1. Pen work is permanent; pencil writing fades out 
in a few years. 

2. Notes taken with a pen are black, and easy to 
read; pencil writing is hard on the eyes, and for this 
one important reason a pencil should be used as little 
as possible. 

3. Writing with a gold pen, which is a yielding, sen- 
sitive instrument, is much less fatiguing than manipu- 
latinga pencil, which is stiff and inflexible. 

Proper names are so numerous that a vocabulary of 
them could not well be memorized: and this would be 
unnecessary, since the practical writer may readily in- 
vent sufficiently intelligible outlines for the most diffi- 
cult ofthem. The halving principle, circles, loops and 
other adjunctive signs should be employed more spar- 
ingly than when writing common words. 

The learner who always cultivates a compact style of 
writing willin the end be both more rapid and aecu- 
rate. By compactness of style is meant that the char- 
acters be written not only small, but closely together. 
The handwriting of most all beginners is too large and 
sprawling. 

EXERCISE. 

1. Liars should have quick memories. 2. 
see more than two. 
fore victory. 4 
it- will catch fire. 
poker. 


Four eyes 
3. It is unwise to sing triumph be- 
A- ~~ with-a straw tail is afraid that- 

The-shovel makes game of-the 
6. Saaceins baking a pie you may-give 





a-piece of-your cake. 7. Such-things must-be if-we 
sell ale. ‘Too-many cooks spoil the-broth. 

By-his by-many by-that by-you by-which-many by- 
which-you for-if if-they in-anything many-times with- 
each some-may take-the-case think-this which-is as- 
that for-his-advantage he-has-never I-know-that I-like 
in-effect in-his in-that-day is-it is-it-so it-is-his is-it- 
you long-way many-have may-also no-knowledge say- 
80 s0-be-it so-would was-right all-is. 

VOCABULARY. 
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CURRENT TOPICS. 





LTHOUGH considerably belated, the report of 
A the proceedings of the Mississippi Bar Associ- 
ation, at its sixth annual meeting, held January 6, 
1891, has consideradie interest. The address of Presi- 
dent R. N. Thompson gives a review of the novel pro- 
visions of the new Constitution of the State. It seems 
to have been thought necessary to give the Legislature 
express authority ‘‘to regulate or forbid carrying 
concealed weapons.” Under the old Constitution it 
had been contended by many that the truth was an 
absolute justification in libel, but the new Constitu- 
tion allows it that foree only when published with 
proper motives. The president says: ‘‘In this day 
of personal journalism it cannot too soon be dis- 
tinctly emphasized that if the publication is libellous 
and is made with bad motives or for unjustifiable 
ends, the party cannot escape punishment, even 
though he can establish the truth of the matter 
charged.” In respect to eminent domain, it is pro- 
vided that compensation must be made for property 
when damaged as well as when taken for public 
use, and the question is made a judicial one. It is 
provided that the Holy Bible shall not be excluded 
from use in the public schools. Duelling disfran- 
chises and renders ineligible to office. In respect 
to former jeopardy, it is provided that “there must 
be an actual acquittal or conviction on the merits to 
bar another prosecution.” The president observes: 
“The lawyers of the State may here pause and 
chuckle over victories of the past on pleas of former 
jeopardy, for all such victories are now matters of 
history, and the extreme delight incident to a guilty 
client’s escape on so beautiful a theory can be re- 
alized no more; the judge’s mistake in too soon dis- 
charging a jury will be no more available; a nolle 
prosequi by the district attorney a moment after 
jeopardy began, rather than the moment before, 
once a matter of so much importance, is now of no 
consequence, and all the learning as to when jeopardy 
did begin has become mere rubbish. And yet we 
have the question as to what is an actual acquittal 
or conviction on the merits: is an instruction 
granted by the court to find for the defendant an 
‘actual acquittal’ before the verdict is so ren- 
dered ?” In prosecutions for rape, adultery, etc., 
the court may exclude persons from the court-room. 
On this the president observes: ‘‘The rule of ex- 
clusion, according to its terms, would be hard to 
apply in case, as was done by Judge Arnold a few 
years ago in Pearl River, then Pearl county, the 
court was held in open woods, with no court-room 
from which to exclude the curious.” We should fear 
that a court so held would be apt to “stick in the 
bark.” By the new Constitution ‘‘married women 
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are fully emancipated from all disability on account 
of coverture, and the Legislature is deprived of all 
power to create by law any distinction between the 
rights of men and women to acquire, own, enjoy and 
dispose of all kind of property, or their right to con- 
tract in reference thereto. Mississippi has led in the 
race for the emancipation of married women; she first, 
by stutute, gave them property rights; she, first of 
all States, fully emancipated them by legislative 
act, and she is first to fix woman’s entire eman- 
cipation from all disability, on account of coverture, 
in her constitutional law. Of this lead, our State 
may well be proud; she has been followed, and is 
being followed, by every State in the Union, and by 
England as well, from whose laws the doctrines of 
coverture were derived. Let it not be forgotten 
however whence came to us the conception. It is 
said, and it is no doubt true, that our first married 
woman’s law ‘in the statute of 1839’ embodied and 
was suggested by the tribal customs of the Chicka- 
saw Indians, who lived in our borders. We had as 
well recall another tradition; the first statute on the 
subject was introduced into our Legislature and its 
passage successfully pressed, so the tradition goes, 
by a member who was less actuated by admiration 
for the customs of the Chickasaws, or a sense of jus- 
tice to woman, than by a desire to marry a rich 
widow and enjoy her property free from liability to 
his creditors, both of which, it is said, he did soon 
after his bill became a law.” We have always 
given Mississippi credit for her original pioneering 
in this matter, but we were not until now aware 
that she had preceded our Legislature in the progress 
of the reform. Our State in 1888 gave married 
women the power to contract as if single. Was 
Mississippi ahead of that? The peculiar origin of 
her statute of 1889 calls to mind the fact that 
our ridiculous act which allows the defeated party 
to an action of absolute divorce to remarry, on show- 
ing that the other party has remarried, that five 
years have elapsed, and that the prohibited party 
has behaved himself or herself chastely meanwhile, 
was passed to fit a particular case, and we believe 
it has never been resorted to except in that case. 
An oath is required, by the new Constitution, from 
every legislator that he “ will not vote for any 
measure or person because of a promise of any other 
member to vote for any measure or person, or as a 
means of influencing him or them so to do.” The 
executive cannot, as heretofore, approve bills while 
the Legislature is not in session. Local legislation 
on twenty-one different and specificially named sub- 
jects is prohibited. Lotteries are denounced and 
newspapers prohibited from advertising them. An 
apparently novel provision is one that ‘should a 
doubt arise as to whether a vacancy has occurred in 
the office of governor, then the secretary of State 
shall submit the question in doubt to the judges of 
the Supreme Court, who, or a majority of whom, 
shall investigate and determine said question; and 
shall furnish to the said secretary of State an opinion 
in writing, determining the question submitted to 
them, which opinion, when rendered as aforesaid, 
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shall be final and conclusive.” The awkwardness 
of a separate chancery jurisdiction is still kept up. 
There are twenty-two sections on corporations. 





Chicago has recently been the recipient of two 
great legacies for public libraries —the Newberry 
and the Crerar legacies. Both wills have been in the 
courts, the former was held valid, and Judge Tuley 
has just pronounced an opinion upholding the va- 
lidity of the latter, deciding that a gift for such a 
purpose is for a charitable use, and that the will is 
not obnoxious to the law against perpetuites. Judge 
Tuley says that under the statute of 43 Elizabeth, 
in force in Illinois asa part of the common law, 
“all gifts for charities coming within the scope 
and spirit of the statute, whether within the letter 
or not, are to be deemed gifts to charitable uses. 
It is true that in New York and other States where 
there has been legislation affecting the rule of the 
common law, and where it has been held that the 
statute of 43 Elizabeth is not in force, a less liberal 
rule as to what is to be considered a gift to charity 
has been adopted by the courts. In our State it 
cannot be said, as Professor Gray, in his admirable 
work on ‘The Rule Against Perpetuities,’ says of 
New York, ‘that in no civilized country is the mak- 
ing of a will so delicate an operation and so likely 
to fail of success as in New York;’ but upon the 
contrary, it can be said of Illinois that there is no 
State in the Union where the courts have laid down 
a more liberal or broader rule as to the interpreta- 
tion of wills containing gifts to charities, or have 
more uniformly sustained such gifts. The decisions 
of the Supreme Court of this State in that regard 
may be said to be the brightest page in the record 
of the court.” The contestants contended that the 
rule violated the rule against perpetuities because 





‘« (first) no time is fixed within which the trustees | 


are to turn over the ‘rest and residue’ to the cor- 
poration directed to be incorporated to administer 
the same; (second) that as the trustees surviving 
have the power to appoint a trustee in place of the 
one deceased, they may perpetuate the trust and 
continue the possession and trust beyond lives in 
being and twenty-one years thereafter.” This claim 
was overruled for the reason that it is clear from 
the whole will that the testator intended to vest the 
gift immediately, and if the trustees failed to act 
within a reasonable time, chancery would compe- 
them. Mr. Crerar had a level head as to what a 
public library should contain, for he provided: ‘I 
desire the books and periodicals selected with a 
view to create and sustain a healthy moral and 
Christian sentiment in the community, and that 
all nastiness and immorality be excluded. I do not 
mean by this that there shall not be any thing but 
hymn-books and sermons, but I mean that dirty 
French novels and all skeptical trash and works 
of questionable moral tone shall never be found in 
this library. I want its atmosphere that of Chris- 
tian refinement, and its aim and object the build- 
ing up of character.” No ‘‘ Kreutzer Sonata,” for 
example, 





Mr. R. C. Beckett, requested to write on any 
subject he might choose, ‘tand also on the subject 
of a general codification of laws,” does not say much 
on the latter, but says a good deal on the former, 
In one paragraph he wisely observes, ‘any attempt 
to keep alive sectionalism and perpetual animosities 
is little better than treason to our common country.” 
He winds up with the following “tribute” to Mis- 
sissippi: 

‘She has been inthe van in extending the rights of 
her married women. She originated a plan for freeing 
herseif from negro domination, and it was avery ef- 
fective one. She is spending more per capita, in pro- 
portion to her wealth, for public education than the 
United States orany other State. She has been in the 
ran in adopting a Constitution suited to southern 
needs, and, Mr. President and gentlemen, she has pro- 
duced a hero whom misfortune could not shake, who 
denied the power of might over conscience, and single- 
handed and alone defied the power of a nation, unable 
to convict, not great enough to ignore, and too ungen- 
erous to forget; ahero who,though any honor or emolu- 
ment of his State would have been at his command, if 
able to accept it, yet proudly refused to bend the 
pregnant hinges of the knee that thrift might follow 
fawning—ahero who calmly faced a human world, 
the lone outlaw among sixty millions of people, until 
full of honors and tottering with old age, the unseen 
hand of the Reaper was gently extended to him from 
out of the darkness, and he took it and went out.” 


The heroic reference must be comprehended 
under the gentleman’s first text; and we would 
simply suggest that the fact that his “hero” was 
the only ‘‘outlaw” in the land does not seem to 
bear out his accusation of a national want of gen- 
erosity . 


The agitation in favor of the joint resolution in- 
creasing the number of judges of the Court of Ap- 
peals is being continued through the press and in 
the Legislature. The matter is now before the Sen- 
ate judiciary committee for action, and in view of 
the importance of the subject and of the fact that 
the Law Journat has for a long time persistently 
advocated such increase, we this week publish the 
argument submitted by J. Newton Fiero, president 
of the State Bar Association, on the subject, on be- 
half of the association, We think, despite our 
modesty, we ought to suggest in relation to that 
memorandum that it may be somewhat questionable 
as to whether the bar association or the Law Jour- 
NAL has most thoroughly agitated this question and 
aided in bringing about the present state of senti- 
ment in the bar on the subject. We will leave that 
matter with the readers of the JouRNAL. However 
we have no disposition to cavil as to where the 
honor belongs, if the plan is ultimately successful. 
We shall be entirely content with the certainty that 
it will be highly beneficial to the profession and 
the public. The substantial agreement of the mem- 
bers of the bar can leave little doubt as to the result 
of submission of the amendment to the people, 
while the same influence will be very strongly felt 
in the Legislature, and is likely to secure the pas- 
sage of the amendment. 
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The Central Law Journal pays us a rather am- 
biguous compliment, in speaking of our paper on 
‘Legal Journalism,” when it says: “ Strange to say, 
it was a dignified effort, and not in his usual vein. 
He resorted to but little poetry, perpetrated only an 
admissible number of jokes, and not a single pun, 
The chances are he conceived the idea that the 
Western practitioner wouldn’t appreciate his style 
of ‘literary art,’ and so corked himself for the oc- 
casion.” Does our contemporary mean to say that 
we resorted to the arts of the negro minstrel? Our 
Missouri friend seems feverish about his ‘ circula- 
tion.” His circulation may be larger than ours; we 
do not know and do not care. Circulation is no 
criterion of merit, for Tupper sold more than Tenny- 
son, and Haggard and Kippling are more read than 
Scott and George Elliot. The real question is who 
will be read the longer, and who exercises the more 
influence when he is read? If the anonymous editor 
of The Central will pronounce jis views on Legal 
Journalism before some bar association, we shall be 
glad to give them due consideration. By the way, 
he unconsciously pays us a compliment when he 
speaks well of the article entitled ‘‘The Husband- 
Seducer,” in the current number of the American 
Law Review. 


The newspaper people’s tender susceptibilities are 
being shocked by the cruelty of electrical execu- 
tions, and so of some assemblymen, and they yearn 
to revert to hanging. It seems to be admitted that 
by the new mode all signs of life cease within a 
minute, and it is certainly true that under the old 
method they did not cease in less than from five to 
fifteen minutes. This renders it easy to judge be- 
tween the comparative humanity of the two. But 
we do not object to any disgust at the mode. 
We agree with the Albany Evening Journal that it 
is best to do away with capital punishment. It is 
neither logical nor dignified. Society says to the 
citizen, ‘‘ It is wicked for you to kill your brother, 
and if you do kill him we will kill you.” This is 
illogical. And the spectacle of society contriving 
ways and means of committing judicial murder is 
very undignified. It is certain that there is no more 
murder in States which have abolished capital 
punishment than in those which execute it, and we 
are inclined to believe that there is less, owing to 
the greater certainty and promptness of punishment. 


‘¢ A Hideous Blot,” says the London Law Times, — 
‘*Seven hundred pounds in an administrative action 
in chancery in order to realize a judgment for £41.” 
‘*A day must surely come when it will be impossible 
to use the machinery of the law to convert a patri- 
mony into a bill of costs. Such things make law 
stink in the nostrils of the people.” On the same 
case, Justice Grantham said, ‘‘It was scandalous, 
and would be put down to the fault of the law, but 
they could not help it. The moment that a fund 


got into court it seemed to be treated like a cow — 
a thing to be milked.” 





One of our London contemporaries instances, as 
rather remarkable, a decision of the recorder of 
Belfast that a man had no right to set up a barbed- 
wire boundary fence, by which his neighbor’s cattle 
might be injured. ‘‘His honor took the view that 
if a man is liable to fence for the benefit of himself 
and his neighbor he must put up a fence such as, 
having regard to the use to which the Jands are put, 
is a benefit and not a source of danger to his neigh- 
bor; and even if he is not liable to fence, and does 
put up a fence, he must, in altering the existing 
state of things, take care to protect his neighbor 
from injury. The decisions are important, because 
barbed wire has been very extensively used of late 
for fencing, aud in many instances in a most indis- 
criminate and dangerous manner.” This has long 
been the law of this country, the home of the 
barbed-wire fence, and the structure is in some 
States, we believe, prohibited by statute. The par- 
ticular reason perhaps was that hides were thus in- 
jured for tanning. 


One of the best utterances in favor of a general 
codification is the following from a review of a vol- 
ume of leading cases, in the Juridical Review: 
‘¢ «The law,’ says Lord Mansfield, ‘does not consist 
of particular cases but of general principles which 
are illustrated and explained by these cases;’ and 
it does appear to people brought up on Justinian’s 
‘Institutes’ as quite unnecessary to burden the 
memory with the circumstance and detail of a par- 
ticular case in which a particular principle is to be 
seen enforced. In teaching the student that a bona 


Jide assignment of a bill of lading defeats the ven- 


dor’s right of stoppage in transitu, why should it 
be necessary to inflict on him the details of Lickbar- 
row v. Mason? There seems to be no better answer 
than the truly English one that in England it has 
always been so.” 


Here is a decision which will appeal to the wives 
of our readers. In Falk v. Brett Lithographing Co., 
48 Fed. Rep. 678, it was held that a photograph of 
a woman and child, “ with the child’s finger in her 
mouth, taken by the plaintiff after arranging them 
in good positions according to his judgment, and 
after the child had put its finger in her mouth, 
which he thought improved the position, and took 
advantage of, as photographers usually take photo- 
graphs,” is subject of copyright. So much for the 
presence of mind which enabled the “artist” to 
snap the baby off in a telling pose. Now if he could 
take a photograph of a judge or a governor ‘put- 
ting his foot in it !” 


Mr. Edward Mayes read a paper, covering some 
seventy pages, on “‘The Administration of Estates 
in Mississippi,” which seems to be a very complete 
manual of the local law. By means of the report he 
is enabled to put a useful treatise at the service of 
the profession which otherwise might never have 
seen the light. 
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Mr. 8. S. Calhoun read a paper full of rollicking 
and satirical humor, on a statutory provision, which 
does not clearly appear on its face, but which we in- 
fer to be in substance that “if any person shall trans- 
act business in his own name, and fail to disclose 


the name of his principal by a sign, the goods shall | 


be liable to his debts.” Among other good things, 
the writer draws this satirical distinction: “A man 
who buys rough lumber and saws it up and dresses 
it off for sale is not a trader, but a man who buys 
horses in the rough and dresses them off and nicks 
their tails and feeds them on condition powders, for 
sale, is a trader, and so is a man who sells horses for 
others.” 


We are receiving many letters giving us the as- 


surance that our biographical department is meet- 
ing with avery favorable reception from the pro- 
fession and the public generally. An eminent 
member of the Philadelphia bar says: *‘The Law 
JouRNAL biographical department, under its able 
and accomplished manager, Mr. Proctor, is a valu- 
able and interesting addition to its present and 
past generally acknowledged popularity. Biogra- 
phies will appear semi-monthly hereafter in the de- 
partment assigned to them in the Law Journat, 


We have received the painful intelligence of the 
death of Gen. James Wood, of Geneseo, one of the 
ablest lawyers of Western New York, an acknowl- 
edged leader of the bar of that part of the State, 
identified with very many of the great legal contests 
that have taken place there, and a familiar contest- 
ant in the Court of Appeals, possessing all the quali- 
ties that constitute what is demanded in a lawyer, 
scholar and gentleman. As he was widely known 


the agreement between him and Tappan was for 
necessaries, and therefore valid. It is true that 
when an infant has no parent or guardian who is 
able to furnish what is necessary, he is liable for 
necessaries furnished him. Aline v. L’ Amoreux, 2 
Paige, 419. It does not appear whether Tappan 
had such parent or guardian. assume that he 
had none. Then he is liable to pay for 
furnished him at his request. But tliat principle 
does not mean that the executory contract in regard 
to such necessaries is binding. Bevrdsley v. Hotch- 
kiss, 96 N. Y. 201. This was shown in Baum vy. 
Stone, 12 Week. Dig. 353, where it is said that the 
seller may recover, ‘not because of the force of the 
contract fixing the price, but because an infant is 
bound in law to pay the reasonable worth of neces- 
Thus in this case the plaintiff may have a 


>, 
au 


necessaries 


saries,’ 


| good claim against Tappan for the reasonable worth 


of necessaries furnished him; but the contract by 
which Tappan was to do such and such work there- 
fore is not binding. In the case last cited the in- 
fant lived with and worked for defendant for sev- 


eral years before coming of age. It was held that 


| whatever had been the contract between them, the 


infant was entitled to recover the value of his ser- 
vices after deducting the value of the necessaries 
furnished. See Whitmarsh vy. Hull, 3 Denio, 375. 
Hence in the present case Tappan might recover 


| from plaintiff the value of services, less necessaries 


and highly esteemed, his death will be generally | 


and sincerely lamented. 


na 


NOTES OF CASES. 





N Streever v. Birch, 62 Hun, 298, in an action 


under the Civil Damage Act, it appeared that in | 


January, 1890, the plaintiff made a verbal contract 
with a minor, aged seventeen, named Tappan, for 
his services, the plaintiff agreeing to provide Tap- 
pan with board, clothing, medical attendance and 
sare in case of sickness, and to give him $100 when 
he became of age. While in the plaintiff’s service 
Tappan became intoxicated at a hotel owned by the 
defendant, and known to her to be used for the 
sale of intoxicating liquors, and while thus intoxi- 
cated fell down in the road and was frozen. In 
pursuance of his agreement the plaintiff furnished 
medical attendance to Tappan, who was incapaci- 
tated for work for a period of two months. The 
plaintiff thereafter brought an action to recover for 
loss of services and for expenses incurred. Held, that 
the plaintiff was not injured in his ‘‘ property ” within 
the meaning of said act. The court said, by 
Learned, J.: ‘‘The plaintiff's first position is that 





furnished, without regard to the alleged contract 
between them. The contract then was no 
binding because it was for necessaries, and the 
plaintiff could not enforce it upon that ground. 
The plaintiff insists that infancy is a defense per- 
sonal to the infant, and therefore that this defend- 
ant cannot set it up. That statement of the princi- 
ple is rather broad. We may quote from Beardsley 
v. Hotchkiss, ut supra: * As to contracts purely ex- 
ecutory it must be shown that the infant ratified 
them after he became of age before they can be en- 
forced against him. As to contracts executed, such 
as deeds of land or conveyances of personal prop- 
erty, they will generally be deemed to be ratified 
* * unless they be disaffirmed by the infant 
before he arrives at age or within a reasonable time 
thereafter. She (the infant) did not disaffirm the 
contract in her lifetime, and left it in full force at 
her death.’ Of course, if the infant has ratified or 
has failed to disaffirm, as above particularized, at 
age, others cannot treat the contract as void. In 
the present case Tappan is still a minor and has not 
ratified, and cannot ratify, or fail to disaffirm as 
above stated. Furthermore, it is not here a ques- 
tion of defense to a contract. The plaintiff claims 
property as to which he says he has been injured. 
Then he must show the property. If he has no title to 
the property, he cannot recover for the injury. What 
then is the property of the plaintiff which he says 
has been injured? Not the care and medical attend- 
ance which he has kindly afforded Tappan. Be- 
sause as we have seen already Tappan is liable to 
pay the value of this. Not the value of board and 
clothing which he has furnished, For as above 


more 
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shown that can be set off against any claim which | tels, things in action and evidences of debt. Cer- 


Tappan might make for compensation for services. 
The only property which he can claim is the right to 
Tappan’s services, of which he avers he has been de- 
prived fortwo months. Then the question must arise, 
had he a valid title to those services? We have al- 
ready seen in the case of Bawm v. Stone, that while 
the plaintiff is entitled to compensation for necessa- 
ries furnished, he is not entitled to enforce as valid 
the specific contract made in relation thereto. 
That is, Tappan is not legally bound to render those 
services for the necessaries furnished. If he ren- 
ders services he is entitled to their value. If he re- 
ceives necessaries, he is bound to pay their value. 
But the contract of service to be paid by necessaries 
and $100 is not binding. 
no property therein. When Tappan shall arrive at 
twenty-one the plaintiff's rights will be simply to 
be paid for board, clothing, medical care, etc., and 
his liability will be to pay Tappan what his services 
were worth. How can Tappan’s intoxication affect 
that matter? See Medbury v. Watrous, 7 Hill, 110. 
We cannot see therefore that the plaintiff has been 
injured in property. For property must be some- 
thing which one legally owns, not that to which he 
has only a moral claim or which another person will 
probably permit him to have. This view seems con- 
clusive of the case. But another point is urged, 
viz.: that irrespective of Tappan’s infancy, the 
contract was void by the statute of frauds, and 
therefore the plaintiff cannot recover. The plain- 
tiff’s answer to this is similar to what was above in- 
sisted, viz.: that no one but the parties and privies 
to a contract can take advantage of this statute. 
Now it is undoubtedly true that the parties to a con- 
tract void by the statute of frauds, may perform it 
if they choose; and that when they shall have per- 
formed it no one else can allege its invalidity. The 
plaintiff also urges that where one party has been 
prevented from performing such a void contract by 
the fraudulent act of some third person, such third 
person is liable for damages caused by his act. 
Rice v. Maniey, 66 N. Y. 82, and similar cases. If 
this were an action against the defendant at com- 
mon law for damages occasioned by some fraudulent 
act, by which defendant had prevented Tappan 
from performing his contract, there would be more 
analogy with the cases cited. But plaintiff has no 
cause of action at common law. And his statutory 
action is limited to injury to property. Take this 
word in its broadest meaning, as including things 
in possession and things in action. Then what are 
things in action or choses in action? ‘ Rights to re- 
ceive or recover a debt, or money or damages for 
breach of contract, or for tort connected with con- 
tract.’ Bouv. Law Dict., under ‘Property’ and 
‘Choses in Action.’ If we turn to the Code (§ 3343) 
for definitions of its own use of the words, we find: 
‘An injury to property’ is an actionable act whereby 
the estate of another is lessened, other than a per- 
sonal injury or the breach of a contract. The word 


‘property’ includes real and_ personal property. 
The words ‘ personal property’ include money, chat- 
] J A 


Hence the plaintiff has | 





| 





tainly the plaintiff was not injured as to any prop- 

erty in possession, Was he injured as to any chose 

in action? Not unless he had a legal claim, and he 

had none. There is sometimes a cause of action 

where there is no injury to property ; as, for instance, 

in slander and the like. But the statutory cause of 

action is confined to injury to property; person and 

means of support not being now in question, And 

we are of cpinion that the plaintiff had no property © 
which was injured.” 

In American Towing Company of Baltimore City 
v. German Fire Insurance Company of Baltimore 
City, 74 Md. 25, a steam-tug was insured against all 
loss or damage by fire, ‘‘ originating in any cause, 
except invasion,” ete., to her ‘‘hull, apparel, ma- 
chinery, boiler, engine, fixtures and appurtenances 
of every description.” Held, that the policy did not 
cover damage to the interior of the boiler of the tug 
occasioned by the overheating of the boiler from 
the furnace fires, owing to the absence of water in 
the boiler, and not the result of any fire outside of 
the furnace. The court said: ‘‘Of necessity, fire 
was to be maintained in the furnace, and in con- 
tact with the boiler, as means to generate the mo- 
tive power by which the vessel could be propelled. 
The burning or warping the bars of the grate in the 
furnace, though produced by the action of fire, could 
hardly be supposed to be within the scope of the 
risk insured against, however general the terms of 
the policy. And if that be true of the furnace, it is 
difficult to perceive why it is not equally true of 
such parts of the boiler as are brought in contact 
with the fire in the furnace or the heat evolved 
therefrom. The fire, while in the furnace, was in 
its proper place and where it was intended to be; 
and it was placed there to act upon the boiler, 
which, in course of time, would be burnt out or 
warped, as the grate in the furnace would be, by 
the continued action of fire thereon. And if such 
results of the action of fire upon these materials, 
while in ordinary use, are not within the risk, it 
would be difficult to say upon what degree of heat 
or under what conditions, the liability under the 
policy would attach for injury caused by the action 
of fire while confined to the furnace and producing 
no external ignition. If a person has his house in- 
sured against all loss or damage by fire, and he 
should make a fire in his grate or fire-place of such 
intense heat as to crack his chimney, or to warp or 
crack his mantle-pieces, it could hardly be contended 
that he could hold the insurance company liable for 
such damage, though the damage was unintentionally 
allowed to be produced by the action of fire. 
In such case the fire would not have extended be- 
yond the proper limits within which it was intended 
to burn; but the heat emitted therefrom would have 
produced effects not intended by the insured. No 
doubt there are many instances where the insurer 
has been beld liable for injury done to buildings and 
furniture by heat or smoke, without actual ignition, 
where the heat or smoke has proceeded from fire 
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outside of and beyond the limits of the place where 
it was intended, by the contract of insurance, to 
burn. But that isa different question from that 
presented by the instruction granted at the instance 
of the defendant in this case, and in accordance 
with which, we must assume, the jury have found 
the facts to exist. Here, according to the facts 
found by the jury, the internal injury to the boiler 
was produced by the action of fire in the furnace, 
and not beyond that limit. We have found no de- 
cided case directly in point of fact with this; but 
text-writers of reliable authority, drawing their 
conclusions from analogy, would seem to maintain 
fully the proposition embodied in the instruction 
granted by the court below at the instance of the 
defendant.” Citing Wood Fire Ins., § 103. 


———— 


JURIDICAL EVOLUTION. 
II. 

T has long been settled that directors of corporate 
institutions are trustees for stockholders, and those 
of insolvent corporations for creditors as well. Odney 
v. Conanicut Land Co., 40 Alb. L. J. 325. It is equally 
well settled that they are personally liable to the party 
injured for the consequences of their false representa- 
tions. Seale v. Baker, 38 Alb. L. J. 9; Peek v. Derry, 
id. 273; S. C. on appeal, under the title Derry v. Peek, 

61 L. T. Rep. (N. 8.) 276. See also 40 Alb. L. J. 77. 

In the last case the English courts definitely settled, 
so far as they are concerned, the principle that an ac- 
tion of deceit will not lie fora negligent misrepresenta- 
tion as distinguished from a fraudulent one. See dAn- 
gus v. Clifford, 44 Alb. L. J. 416. Lord Herschell, in 
Derry v. Peek, thus classifies the false representations 
for which an action of deceit will lie: Ist. Those 
knowingly made; or, 2d, without belief in their truth; 
or, 3d, recklessly, without caring whether they are 
true or false. ‘There is no controversy as to the ac- 
tionable quality of these. Thereisa fourth class how- 
ever which Cotton, L. J., in Peek v. Derry, thus de- 
fines: those made to induce others to act upon them, 
without reasonable grounds for supposing them to be 
true, and without taking care to ascertain whether 
they are true. 

These are called negligent misrepresentations and 
held not actionable in Derry v. Peek. In Angus v. 
Clifford the directors were absolved from fraud, but 
characterized as ‘“‘blunderingly careless,’’? ‘ grossly 
negligent,” yet were held not liable in an action of de- 
ceit, because they believed what they stated to be 
true, though their belief was based upon grossly insuf- 
ficient grounds. In effect it is held that this gross neg- 
ligence does not amount to fraud, to dishonesty. But 
isthistrue? Do the affairs of life so regulate them- 
selves? Does not the law itself make gross negligence 
equivalent to an evil mind, where no specific intent is 
required? This principle has been acted upon in the 
criminal law at least since the report of the Carpenters’ 
Case, 3 Inst. 57. 

Why does belief in the truth of a false representa- 
tion prevent such representation from being a fraud ? 
Simply because a willful act is involved in the idea of 
deceit. There could be no willful deception if one 
does not know the falsity of the statement he makes. 
Why does the law require malice in the crime of mur- 
der, for instance? Because the state of mind qualifies 
the act. The elements of malice are a knowledge of the 
character of theact and an intent todo it; that is, a 
will to doit, in murder, a premeditated intent to do 








it; yet gross negligence or recklessness, where there is 
no specific or general intent, makes the act done with 
knowledge murder or manslaughter according to the 
consequences which may or must flow from it. 

Here then are the directors, grossly negligent, in in- 
vestigating the grounds of their belief, in the truth of 
a statement made by them, for the express purpose of 
obtaining customers, or to induce others to become 
stockholders or to invest in their enterprise. Is there 
not, in its legal aspect, some analogy in the directors’ 
action to that of the carpenters, who without warn- 
ing heedlessly pitched a beam off a house upon the 
streets of London? The carpenters are grossly negli- 
gent, so are the directors. The carpenters witbout 
knowing that they are going to kill a passer-by, or de- 
siring or intending to do so, are guilty of murder if 
they do. The directors without imtending to injure 
any one, or knowing they will, pitch their beam, in the 
shape of a false statement, out into the crowd of invest- 
ors, oue or more is injured thereby, yet they are not 
guilty of fraud, of deceit. The quality of the carpen- 
ters’ act depends upon their state of mind at the time 
they do the act, yet they are grossly negligent in cre- 
ating that state of mind. The quality of the directors’ 
act depends upon their state of mind at the time they 
do the act, yet they are grossly negligent in creating 
that state of mind. In the carpenters’ mind there is 
no malice against any one in particular, or the world in 
general, yet the law in the presence of the fact that 
they throw the beam, without warning, when they 
know there is continual passing, makes their gross 
negligence supply the place of malice and hangs them. 
Blackstone gives these carpenters even worse charac- 
ters than ordinary murderers. He makes their malice 
all comprehensive, world embracing, “against all man- 
kind.”’ The principle that recklessness is equivalent 
to willfulness, gross negligence to wantonness, is 
found in every branch of the law. If a man is so situ- 
ated that he ought to know and he is grossly negligent 
(negligent so far as civil consequences are concerned) 
in not knowing, his ignorance is in law knowledge, as 
concerns the consequences to others. The quantity 
and kind of negligence is invariably estimated by its 
consequences to others’ lives or property. When the 
law measures criminal responsibility or civil liability 
to men, sui juris, it assumes that their eyes are open, 
and they see what is reasonably apparent. Its stand- 
ard is always due care. But it may be said that the 
directors have no knowledge of the quality of the act 
which they are doing; the carpenters however have; 
that the former being honest men, if they did have 
this knowledge, would not do the act; 7. e., publish the 
false statement. Such suggestion however but re- 
moves the negligence one degree from its consequen- 
ces, the cause one degree from its effect. In no man- 
nercan it affect the principle. They ought to have 
this knowledge. The means of obtaining it are in their 
power. They are grossly negligent in not using them. 
Remove the carpenters’ negligence one degree further 
from its consequences and observe the result. They 
negligently so place a beam upon a house that it top- 
ples and falls into the street beneath. One of the nu- 
merous passers-by is killed. Beyond doubt this is 
manslaughter, though not murder, for there is no 
actual agency of the carpenters in the fall. Yet the 
carpenters have no knowledge of the quality of the act 
they are doing, and not being murderers no doubt they 
would have prevented the fallof the beam had they 
known it would fall. 1t was their duty however to use 
due care, and if they omit it, where its omission is a 
source of great danger to a number of people, they are 
grossly negligent, and though they lack knowledge of 
the character of the act, the law assumes that they 
have it, and calls them criminals. Certainly the moral 
aspect of their offense is no worse than that of the di- 
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rectors, who are grossly negligent, yet are not called 
fraudulent or dishonest. Let me illustrate still fur- 
ther. A country bumpkiu visits one of these carpen- 
ters of the sixteenth century. It is his first trip to 
London. The carpenter takes him by aback alley to 
the honse which he is assisting in building. When 
they reach the top of the house, he is asked by his host 
to aid him in throwing a beam to the ground beneath. 
He does so. It falls into the street upon a passer-by 
and kills him. The ‘‘ country cousin’? knows nothing 
of London, and though he sees a street, he does not 
kuow and had never an opportunity to know that there 
are continually passers thereon. He therefore knows 
nothing of the quality of the act he has done, has never 
had the opportunity to know, so not being negligent is 
notacriminal. The law does not impute knowledge 
to him as it does to the carpenter, because he has not 
had the means to acquire the knowledge. 

If the “‘squire of high degree” was at even a later 
period so ignorant, no violence is done to the truth of 
fiction by imagining the humble Hodge, out of his ele- 
ment on top of a London house. See Macaulay’s His- 
tory, vol. 1, chap. 3. 

It seems entirely contrary to the harmony of retrib- 
utive justice to permit one to plead a fault as an ex- 
cuse for crime, one wrong as an excuse for another; 
to permit the directors to show their honesty, their 
freedom from fraud, by admitting their gross negli- 
gence. When the lives or property of others are at 
stake one cannot dodge responsibility for his acts by 
claiming that he did not know if the means for knowl- 
edge are in his power and he negligently fails to use 
them. If one thinking he has an unloaded gun in his 
hands, points it at a crowd in sport, pulls the trigger, 
and to his surprise and to the injury of one of the 
crowd finds it loaded, can he be heard to say that he 
did not Know it was loaded, that he did not intend to 
injure any one, when he is indicted foran assault or for 
manslaughter if the person dies? If he uses sucha 
dangerous weapon in sport he must know that it is 
harmless before he can escape the consequences if it 
proves harmful. So in like manner these directors 
should see that their gun is unloaded before they aim 
it “atall maukind.’? The man with the supposed un- 
loaded gun, in pointing it at a crowd, is engaged in an 
unlawful act, solely because the consequences which 
may ensue endanger the lives of others and thus are 
serious. So the directors’ act is intended to influence 
numbers, and if not properly done may be the cause 
of serious damage tothem. The consequences then 
which may flow from it, if improperly done, make it 
unlawful to do it improperly. If then the former is 
guilty of manslaughter, though without intent, or 
knowledge of the character of the act, from his belief 
that the gun was not loaded, the latter, a fortiori, are 
guilty of deceit, though without intent or knowledge 
of the character of the act from their belief in the truth 
of their statement. In both instances the use of ordi- 
nary care would show the falsity of the assumption 
upon which the parties acted. If there is any distinc- 
tion between the intent of the maa with the gun and 
the belief of directors, in this regard, it is scarcely sub- 
Stantial, and if any thing adds force to the argument 
belief is passive, intent active. If however these 
considerations have no force, then we find the com- 
mon law, a body of general and uniform rules, elastic, 
pliant, comprehensive, all-embracing, suited to all im- 
aginable circumstances of life, new or old, past, pres- 
eut or future, halting at the threshold of a new condi- 
tion and confessing itself incompetent to deal with it. 
Lord Herschell says in Derry v. Peek, supra: “I think 
there is much to be said for the view that this moral 
duty” (i. e., to use care in ascertaining the truth of 
these statements before publication) ‘ought to some 
extent to be converted intoa legal obligation. * * * 





If it is to be done the Legislature must intervene and 
expressly give a right of action in respect of such a de- 
parture from duty.” The Texas court however in 
Seule v. Baker, supra, holds this so-called moral duty 
a legal obligation, saying: ‘It isa familiar principle 
of law that an action for damages lies against a party 
for making false and fraudulent representations 
whereby another is induced to do an act from which 
he sustains damage. If the representations are un- 
true, it is immaterial that they have been made with- 
out fraudulent intent.” But there is no discussion of 
the point decided in Derry v. Peek, for the court seems 
to base its conclusion principally upon the claimed gen- 
eral duty of good faith and due care imposed upon di- 
rectors from their position and relation to the public. 
It seems to hold that an action for deceit or an action 
to recover damages for the violation of a trust, or an 
action to recover damages for negligence in the per- 
formance of «duty under circumstances similar in ef- 
fect to those of Angus v. Clifford, Derry v. Peek, etc., 
would lie. 

It is a rule of justice that one should compensate an- 
other where he fails to use due care and thereby occa- 
sions damage or injury to that other. This rule can be 
no less universal in its application, under a proper civil 
code or system, than it is underthe moral code. If 
the directors in the presence of belief, though based 
on grossly insufficient grounds, are not guilty of a 
breach of legal duty at common law, under the above 
circumstances, and so it is decided, then the common 
law is fatally defective. There can no more be action- 
able negligence in the absence of a legal duty than 
there can be fraud. If there is a legal duty on the part 
of these directors, to use due care to form their belief, 
I have attempted to show that there is, then an action 
of deceit will lie, provided the analogies I have used 
have any demonstrative force. I am aware of the 
weakness of this form of reasoning. But where, if 
there are dissimilarities, they are minor and do not af- 
fect the principle deduced from the analogy, while 
the similarities are all found in the structure of the 
principle itself, then the analogy has great force. But 
suppose we eliminate any idea of fraud or deceit from 
the question. Then it still is, does a legal duty re- 
quire the directors to use due care in making their 
statements, etc., speak the truth? The English courts 
seem to answer this question in the negative. In this 
answer is the real difficulty, for were the answer otber- 
wise, and one damaged could not sustain an action of 
deceit under the above circumstances, he could have an 
action on the case for negligence, where the negligence 
was the proximate cause of the damage. To hold this 
a legal duty to allow an action for such neglect, would 
be the simplest solution of the problem, but the Eng- 
lish courts say that the Legislature must do this. 

February 16, 1892. 





OFFICER—FEDERAL— LIABILITY FOR IN- 
FRINGEMENT OF PATENT. 


UNITED STATES CIRCUIT COURT, DISTRICT MASSA- 
CHUSETTS, DEC. 3, 1891. 
HEAD V. PORTER.* 

An officer of the United States, in charge of a governmext 
armory, may be sued in the Circuit Court for infringe- 
ment of a patent, notwithstanding all his acts have been 
performed under the orders of the government. 





N equity. Suit by Charles Head, as administrator 
of William S. Smoot, against Samvel W. Porter, 
master armorer at the Springfield «armory, for in- 
fringement of a patent. Heard on plea tothe juris- 
diction. Plea overruled. 


~ #48 Fed. Rep. 481. 
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Wm. A. Hayes, 2d, for complainant. 
Frank D. Allen, U. 8. Atty., for defendant. 


Court, J. The pleain this case raises the single ques- 
tion of jurisdiction. The suit was originally brought 
by William S. Smoot, the complainant's intestate, 
against James G. Benton, an officer of the United 
States army, in command of the National armory a 
Springfield, Mass., charging him with infringement of 
two patents, dated respectively January 1, 1867, and 
August 27, 1867, for improvements in cartridge retract- 
ors for breech-loading fire-arms. Subsequently the 
defendant died, and thereupon the complainant moved 
to amend his bill by substituting the present defend- 
ant, Porter, master armorer at the Springfield armory. 
The amendment was allowed, reserving the right of 
the defendant to object. The defendant appeared, 
and without objections filed an answer in the case. 
The United States attorney, on behalf of Porter, urges 
this circumstance as tending to show that this suit is 
in substance, though not in form, against the United 
States, but I fail to see the force of this argument. 
The complainant, on the death of Benton, might have 
proceeded against his representatives, but he chose to 
sue the present defendant, who consents to be substi- 
tuted for Benton. The suit therefore stands as if 
originally brought against Porter. 

The defendant admits that since the date of the pat- 
ents, and before the filing of the bill, he has superin- 
tended, and still superintends, the making of breech- 
loading fire-arms at the Springfield armory, as the 
master armorer, but he alleges that all his acts in rela- 
tion thereto have been done in obedience to specific 
orders from the secretary of war, and his superior of- 
ficers, directing the construction thereof, and in no 
other way; in other words, his defense is that he has 
acted only as the agent of the government and under 
its authority. The subject-matter of this suit is a pat- 
entissued by the United States, and it became impor- 
tant at the outset to determine the nature of this 
grant. It has been authoritatively declared by the Su- 
preme Court that the right of a patentee under letters 
patent was exclusive of the United States, and that it 
stands on the same footing as other property. James 
v. Campbell, 104 U. 8. 356; Hollister v. Manuf. Co., 113 
id. 59. Assuming the allegations of the bill to be true, 
this is a suit where the property rights of an individ- 
ual have been invaded by an officer or agent of the 
United States, acting under its direction, and the 
question is whether this court has jurisdiction in such 
a suit. 

In cases where this general subject has come before 
the Supreme Court, the proposition is admitted that 
the United States, as the sovereign power, cannot be 
sued without its consent. I need only cite on this 
point U. S. v. Lee, 106 U. S. 196. But it is not to be 
inferred from this that this court has not jurisdiction 
in an action where an officer or agent of the United 
States is sued for property in his possession as such of 
ficer or agent, or for injury to the person or property 
of another, where the defense is that he acted under 
the orders of the government. 

In U.S. v. Peters, 5 Cranch, 115, the United States 
District Court of Pennsylvania, in an admiralty pro- 
ceeding, decided that the libellants were entitled to 
the proceeds of the sale of a vessel condemned as prize 
of war, which had come into the hands of David Rit- 
‘tenhouse as treasurer of Pennsylvania. The district 
judge declined to enforce the decree against the repre- 
sentatives of Rittenhouse, on the ground that the 
funds were held as the property of that State, and that 
as she could not be subjected to judicial process, 
neither could the officer who held the money in her 
right. An application for a writ of mandamus to 








compel the district judge to enforce the decree was 
granted. 

In Meigs v. M’Clung’s Lessee, 9 Cranch, 11, the suit 
was for land on which the United States had a garri- 
son and had erected afort. The defendants were mil- 
itary officers in possession, and they insisted that no 
action could be brought against them because the land 
was occupied by the United States for the benefit of 
the United States, and by their direction. The court 
held that, the title being in the plaintiff, he might sus- 
tain his action. 

Wilcox v. Jackson, 13 Pet. 498, was a suit against 
officers of the United States to recover possession of 
land which had been in the possession of the govern- 
ment for over thirty years. The court do not consider 
the question whether such an action could be main- 
tained, but proceed to decide the question of the plain- 
tiff’s title. 

In Osborn v. Bank, 9 Wheat. 738, the State of Ohio 
had levied a tax upon a branch of the bank located in 
Ohio. The sum of $100,000 was seized by Osborn, the 
auditor of the State, and delivered to the treasurer of 
the State. In asuit by the bank both were made par- 
ties defendant. Objections were raised to the juris- 
diction of the court on the ground that the State of 
Ohio was the real party in interest, that the parties 
defendant were her officers, and that they were sued 
for acts donein their official capacity, and in obedi- 
ence to her laws. These objections were overruled. 
Chief Justice Marshall says, on page 842: “If the State 
of Ohio could have been made a party defendant it can 
scarcely be denied that this would be a strong case for 
an injunction. The objection is that, as the real party 
cannot be brought before the court, a suit cannot be 
sustained against the agents of that party, and cases 
have been cited to show that a court of chancery will 
not make a decree, unless all those who are substan- 
tially interested be made parties to the suit. This is 
certainly true where itis in the power of the plaintiff 
to make them parties, but if the person who is the real 
principal, the person whois the true source of the mis- 
chief, by whose power and for whose advantage it is 
done, be himself above the law, be exempt from all 
judicial process, it would be subversive of the best es- 
tablished principles to say that the laws could not af- 
ford the same remedies against the agent employed in 
doing the wrong which they would afford against him 
could his principal be joined in the suit.’’ Again he 
says: ‘“*The process is substantially though not in 
form against the State, * * * and the direct inter- 
est of the State in the suit as brought is admitted, and 
had it been in the power of the bank to make ita 
party, perhaps no decree ought to have been pro- 
nounced in the cause until the State was before the 
court. But this was not in the power of the bank. 
* * * A denial of jurisdiction forbids all inquiry 
into the nature of the case. * * * It asserts that 
the agents of a State, alleging the authority of a law 
void in itself, because repugnant to the Constitution, 
may arrest the execution of any law in the United 
States.” 

Grisar v. Me Dowell, 6 Wall. 363, was an action to re- 
cover possession of land, brought against Gen. Me- 
Dowell as an officer of the United States. The land 
had been reserved for military purposes by the gov- 
ernment. The objection that this suit was brought 
against a military officer of the United States for prop- 
erty belonging to the United States, and set apart for 
public use, and that therefore it was substantially a 
suit against the government, was not passed upon by 
the court, but the court proceeded to determine the 
question of title as between the plaintiff and the gov- 
ernment. Brown v. Huger, 21 How. 305, is a similar 


case. 
In Davis v. Gray, 16 Wall. 205, the State of Texas 
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having made a grant of alternate sections of land along 
which a railroad should thereafter be located, and the 
railroad having been located through it, a suit was 
brought against the governor of the State and com- 
missioner of the land office, and they were enjoined 
from delivering patents of the sections of land which 
belonged to the railroad company. The objection to 
the jurisdiction of the court was disposed of on the 
authority of Osborn v. Bank. The court says: 
“Where the State is concerned, the State should be 
made a party, if it could be done. That it cannot be 
done is a sufficient reason for the omission to do it, 
and the court may proceed to decree against the offi- 
cers of the State in all respects as if the State werea 
party to the record. In deciding who are parties to 
the suit, the court will not look beyond the record. 
Makirg a State officer a party does not make the State 
a party, although her law may have prompted his ac- 
tion, and the State may stand behind him as the real 
party in interest. A State can be made a party only 
by shaping the bill expressly with that view, as where 
individuals or corporations are intended to be put in 
that relation to the case.”’ 

While this language is cited in support of the major- 
ity opinion of the court in U.S. v. Lee, Mr. Justice 
Miller in that case says he is not prepared to admit 
that ‘the court can proceed against the officer in all 
respects as if the State were a party.”” And in Cun- 
ningham v. Railroad Co., 109 U.S. 446, the same emi- 
nent judge, spenking for a majority of the court, de- 
clares that while the action of court in Davis v. Gray 
has not been overruled, “it is clear that ip enjoining 
the governor of the State in the performance of one of 
his executive functions, the case goes to the verge of 
sound doctrine, if not beyond it, and that the princi- 
ple should be extended no further.” 

In the leading case of U. S. v. Lee, 106 U.S. 196, the 
action was ejectment to recover the possession of 
lands to which the plaintiff Lee claimed title. The de- 
fendants were in possession as officers of the govern- 
ment. The attorney-general suggested to the court, 
without making the United States a party, that the 
property in controversy, Known as “Arlington Ceme- 
tery,” had been for more than ten years, and now is, 
held, occupied and possessed by the government 
through its officers and agents, who are in the actual 
possession thereof as public property of the United 
States. To sustain this defense the court held that it 
Was necessary to show that the defendants were in 
possession under the United States, by virtue of some 
valid authority, and the contrary appearing, judgment 
was awarded to the plaintiff. After reviewing the au- 
thorities Mr. Justice Miller says: ‘* This examination 
of the cases in this court establishes clearly this result: 
that the proposition that, when an individual is sued 
in regard to property which he holds as officer or agent 
of the United States, his possession cannot be disturbed 
when that fact is brought to the attention of the court, 
has been overruled and denied in every case where it 
has been necessary to decide it, and that in many 
others where the record shows that the case, as tried 
below, actually and clearly presented that defense, it 
was neither urged by counsel nor considered by the 
court here, though if it had been a good defense it 
would have avoided the necessity of a long inquiry 
into plaintiff's title, and of other perplexing questions, 
and have quickly disposed of the case.” 

Mr. Justice Miller then proceeds to discuss certain 
expressions in the opinion of the court in Carrv. U. 
S., 98 U.S. 433, and he says: ‘‘As these remarks were 


not necessary to the decision of the point then in ques- 
tion, as the action was equally inconclusive against the 
United States, whether the persons sued were officers 
of the government or not, these remarks, if they have 
the meaning which counsel attribute to them, must 





rest for their weight as authority on the higb character 
of the judge who delivered them, and not on that of 
the court which decided the case. That the United 
States are not bound by a judgment to which they are 
not parties, and that no officer of the government can, 
by defending a suit against private persons, conclude 
the United States by the judgment, was sufficient 
to decide that case, and was all that was decided.” 

Looking at the question upon principle he continues: 
‘Tt seems to be opposed to all the principles upon 
which the rights of the citizen, when brought in col- 
lision with the acts of the government, must be deter- 
mined. In such cases there is no safety for the citizen 
except in the protectiow of the judicial tribunals, for 
rights which have been invaded by the officers of the 
government, professing to act in its name. * * * 
The position assumed here is that, however clear his 
rights, no remedy can be afforded to him when it is 
seen that his opponent is an officer of the United 
States, claiming to act under its authority, for, as Mr. 
Chief Justice Marshall says, to examine whetber this 
authority is rightfully assumed is the exercise of jur- 
isdiction, and must lead to the decision of the merits 
of the question. * * * The defense stands here 
solely upon the absolute immunity from judicial in- 
quiry of every one who asserts authority from the ex- 
ecutive branch of the government, however clear it 
may be made that the executive possessed no such 
power. Not only no such power is given, but it is ab- 
solutely prohibited, both to the executive and the leg- 
islative, to deprive any one of life, liberty or property 
without due process of law, or to take private property 
without just compensation.” 

Poindexter v. Greenhow (one of the Virginia Coupon 
Cases), 114 U. S. 270, was an action of detinue for per- 
sonal property distrained by the defendant as treas- 
urer of the State of Virginia for delinquent taxes, in 
payment of which the plaintiff had tendered coupons 
eut from bonds issued by the State under the Fund- 
ing Act of March 3@, 1871. By the terms of that fact 
the coupons, after maturity, were receivable for all 
taxes and debts duethe State. It was held that this 
created acontract between the coupon-holder and the 
State, and that any subsequent act of the State which 
forbids the receipt of these coupons is in violation of 
the contract, and void as against coupon-holders. 
Upon the question now under consideration, Mr. Jus- 
tice Matthews, speaking for the majority of the court, 
says: ‘‘It is next objected that the suit of the plain- 
tiff below could not be maintained because it is sub- 
stantially an action against the State of Virginia, to 
which it has not assented. Itis said that the tax col- 
lector who is sued was an officer and agent of the State, 
engaged in collecting its revenue under a valid law, 
and that the tax he sought to collect from the plaintiff 
was lawfully due, that consequently he was guilty of 
no personal wrong, but acted only in an official capac- 
ity, representing the State, and in refusing to receive 
the coupons tendered simply obeyed the commands of 
his principal, whom he was lawfully bound to obey, 
and that ifany wrong has been done, it has been done 
by the State in refusing to perform its contract, and 
for that wrong the State is alone liable, but is ex- 
empted from suit by the eleventh article of amend- 
ment to the Constitution of the United States.” 

The opinion then proceeds to answer these objec- 
tions in the light of the adjudged cases in the Supreme 
Court, reliance being placed especially on U.S. v. Lee 
and Osborn v. Bank. In the course of this discussion 
itissaid: “A defendant sued as a wrong-doer, who 
seeks to substitute the State in his place, or to justify 
by the authority of the State, or to defend on the 
ground that the State has adopted his act and exoner- 
ated him, cannot rest on the bare assertion of his de- 
fense. He is bound to establish it. The State isa po- 
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litical corporate body, can act only through agents and 
can command only by laws. It is necessary therefore 
for such a defendant, in order to complete his defense, 
to produce a law of the State which constitutes his 
commission as its agent, and a warrant for his act. 
This the defendant in the present case undertook to 
do. He relied on the act of January 26, 1882, requir- 
ing him to collect taxes in gold, silver, United States 
treasury notes, National bank currency, and nothing 
else, and thus forbidding his receipt of coupons in lieu 
of money. That it is true isa legislative act of the 
government of Virginia, but it isnot a law of the State 
of Virginia. The State has passed no such law, for it 
cannot, and what it cannot do it certainly, in contem- 
plation of law, has not done. The Constitution of the 
United States and its own contract, both irrepealable 
by any act on its part, are the law of Virginia, and that 
law made it the duty of the defendant to receive the 
coupons tendered in payment of taxes, and declared 
every step to enforce the tax thereafter taken to be 
without warrant of law and therefore a wrong. He 
stands then stripped of his official character, and con- 
fessing a personal violation of the plaintiff's rights 
for which he must personally answer, he is without 
defense.” 

It was accordingly directed that judgment be ren- 
dered for the plaintiff. 

In Cunningham v. Railroad Co., 109 U. 8. 446, this 
general question was discussed, and the cases in which 
the court had taken jurisdiction, where the objection 
was interposed that the suit was substantially against 
the State, and that therefore the State was a necessary 
party, were examined and classified. The second class 
of cases is stated by Mr. Justice Miller as follows: 
“Another class of cases is where an individual is sued 
in tort for some act injurious to another in regard to 
person or property, to which his defense is that he has 
acted under the orders of the government. In these 
cases he is not sued as, or because he is, the oflicer of 
the government, but as an individual, and the court is 
not ousted of jurisdiction because he asserts authority 
as such officer. To make out his defense he must show 
that his authority was sufficient in law to protect him. 
Mitchell v. Harmony, 18 How. 115; Bates v. Clark, 95 
U. S. 204; Meigs v. McClung, 9 Cranch, 11; Wilcox v, 
Jackson, 13 Pet. 498; Brown v. Huger, 21 How. 305; 
Grisar v. McDowell, 6 Wall. 363; U.S. v. Lee, 106 U. 
S. 196. 

This language is cited with approval in Poindexter v. 
Greenhow. 

In reviewing the cases involving the general princi- 
ple now under consideration, the fact should not es- 
cape observation that the judges of the Supreme Court 
have been much divided in opinion. The leading cases 
of U.S. v. Lee and the Virginia Coupon Cases were 
decided by a bare majority of the court, four of the 
judges dissenting in each case. But notwithstanding 
this diversity of opinion, I think it is not going too far 
to say that the doctrine enunciated by Mr. Justice 
Miller, under the second head of his classification in 
Cunningham v. Railroad Co., has become the estab- 
lished law of the Supreme Court, and it is under this 
head the present case falls. 

It cannot be said that the Supreme Court have au- 
thoritativeiy decided the identical question raised in 
this case, of the right of a patentee to maintain a suit 
in tort forthe infringement of a patent-right against 
an individual whose defense is that all his acts in rela- 
tion thereto were done as an officer or agent of the gov- 
ernment and in obedience to its erders. 

Cammeyer v. Newton, 94 U. S. 225, was an action 
brought for the infringement of a patent, and one of 
the defenses set up was that the use if any which the 
defendant had made of the patented improvement was 
dove under the direction of the United States, and as 


| adecree in favor of the complainant. 


its agent or officer. Mr. Justice Clifford, speaking for 
the court, says on this point: ** Public employment is 
no defense to the employee for having converted the 
private property of anotherto the public use without 
his consent and without just compensation.”’ 

After referencs to the clause in the Constitution 
which provides that private property shall not be 
taken for public use without just compensation, and 
to the section of the Patent Act giving the patentee 
the exclusive right to make, use and vend to others 
his invention or discovery fora certain term of years, 
he then proceeds: **Agents of the public have no more 
right to take such private property than other indi- 
viduals under that provision, as it contains no excep- 
tion warrantingany such invasion of the private rights 
of individuals. Conclusive support to that proposi- 
tion is found in a recent decision of this court, in 
which it is held that the government cannot, after the 
patent is issued, make use of the improvement any 
more than a private individual, without license of the 
inventor or making him compensation. U.S. v. Burns, 
12 Wall. 246.” 

The question of infringement is then considered and 
determined against the patentee. This opinion does 
not discuss the objection which has been raised in this 
class of cases tothe jurisdiction of the court, and in 
view of the subsequent expressions of the court in 
James v. Campbel/, 104 U. 8. 356, and Hollister v. Man- 
ufacturing Co., 113 id. 59, it can hardly be deemed con- 
clusive of the question. 

James v. Campbell was a suit brought upon a patent 
against James, a public officer, to respond for the use 
of the patented machine. The Circuit Court rendered 
Campbell v. 
James, 17 Blatehf. 42. After admitting the exclusive 
right of the patentee in the invention, which the gov- 
ernment, itself cannot use without just compensation, 
unless by consent, the opinion then proceeds: “ But 
the mode of obtaining compensation from the United 
States for the use of an invention, where such use has 
not been by the consent of the patentee, has never been 
specifically provided for by any statute. The most 
proper forum for such a claim is the Court of Claims, 
if that court has the requisite jurisdiction. As its jur- 
isdiction does not extend to torts, there might be some 
difficulty, as the law now stands, in prosecuting in 
that court a claim for the unauthorized use of a pat- 
ented invention, although where the tort is waived, 
and the claim is placed upon the footing of an inrplied 
contract, we understand that the court has, in several 
recent instances, entertained the jurisdiction. * * * 
If the jurisdiction of the Court of Claims should not 
be finally sustained, the only remedy against the Uni- 
ted States, until Congress enlarges the jurisdiction of 
that court, would be to apply to Congress itself. The 
course adopted in the present case, of instituting an 
action against a public officer, who acts only for and 
in behalf of the government, is open to serious objec- 
tious. We doubt very much whether such an action 
can be sustained. Itis substantially a suit against the 
United States itself, which cannot be maintained un- 
der the guise of a suit against its officers and agents, 
except in the manner provided by law. We have here- 
tofore expressed our views on this subject in Carr v. 
U.S., 98 U. S. 453, where a judgment in ejectment 
against a government agent was held to be no estoppel 
against the government itself. But as the conclusion 
which we have reached in this case does not render it 
necessary to decide this question, we reserve our 
judgment upon it for a more fitting occasion.” 

The court then proceeds to discuss the patent and 
to decide the case upon its merits against the pat- 
entee. 

It is to be noticed that this case is priortu UV. 8S. v. 
Lee and the Virginia Coupon Cases ; also thai the fore- 
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going remarks of Mr. Justice Bradley concerning the 
jurisdiction of the court are based upon Carr v. U.S. 

In U. S. v. Lee the language of the court in Curr v. 
U. S. is commented upon, and it is said that the decis- 
ion in that case did not properly extend to certain re- 
marks of the court. It may also be observed that Mr. 
Justice Bradley was among those members of the court 
who dissented in U. S. v. Lee, and that he wrote the 
dissenting opinion in the Virginia Coupon Cases. The 
more recent case of Hollister v. Manuf. Co., 113 U.S. 
59, was a suit to enjointhe infringement of a patent, 
and one of the defenses relied upon was that all the 
acts of the defendant complained of in the bill were 
done by him in the discharge of his duties as collector 
of internal revenue of the United States, and by direc- 
tion of the commissioner of internal revenue, and that 
he had acted as collector by virtue of legal appoint- 
ment by the president of the United States. 

Mr. Justice Matthews, speaking for the court, refers 
to the doubts expressed in James v. Campbell whether 
such a suit against public officers could be sustained, 
or whether a suit upon an implied promise of indem- 
nity might not be prosecuted against the United 
States in the Court of Claims, and thenadds: “If the 
right of the patentee was acknowledged, and without 
his consent an officer of the government, acting under 
legislative authority, made use of the invention in the 
discharge of his official duties, it would seem to be a 
clear case of the exercise of the right of eminent do- 
main, upon which the law would imply a promise of 
compensation, an action on which would lie, within 
the jurisdiction of the Court of Claims, such as was 
entertained and sanctioned in the case of U.S. v. 
Manufacturing Co., 112 U.S. 645. And it may be that, 
even if the exclusive right of the patentee were con- 
tested, such an action might be brought in that court, 
involving all questions relating to the validity of the 
patent; but as we have concluded to dispose of the 
present appeal upon other grounds, it becomes unnec- 
essary to decide the question arising upon this de- 
fense.”’ 

The opinion then proceeds to discuss the patent and 
to dispose of the case against the contention of the pat- 
entee. 

It is at least doubtful whether the present action 
could be brought in the Court of Claims. — In its pres- 
ent form it is an action in tort, and not upon any con- 
tract, express or implied, and as was said by Mr. Jus- 
tice Bradley in James v. Campbell, the jurisdiction of 
that court does not extend to torts. While the Su- 
preme Court have declined to pass upon the question 
of jurisdiction in these cases, they have assumed jur- 
isdiction and disposed of each case on its merits; in 
other words, no case can be found where the court has 
dismissed the suit for want of jurisdiction, and this 
would seem to be sufficient ground in this case to over- 
rule the plea, and allow the case to be heard upon bill, 
answer aud proofs. If however the principle estab- 
lished in the cases we have reviewed, and the rule laid 
down by Mr. Justice Miller in Cunningham v. Rail- 
road Co., are sound, it is difficult to see why the court 
has not jurisdiction in the present case. This isan ac- 
tion of tort forthe infringement of a patent, brought 
against an individual, who is an officer or agent of the 
United States, and whose defense is that he acted un- 
der orders of the government. That this is no defense 
in actions of this general character has, as we have 
scen, been repeatedly held by the Supreme Court, and 
the objection interposed that these suits are substan- 
tially against the government, and that therefore it is 
a necessary party to enable the court to grant relief, 
has been many times urged without avail. The rights 


secured toa patentee under his grant from the gov- 
ernment are aform of property, in the enjoyment of 
which he is entitled to protection against all trespass- 





ers, including the government. To deprive him of 
the full enjoyment of these rights by using his inven- 
tion without his consent isto deprive him of his prop- 
erty without just compensation or due process of law, 
and therefore in conflict with those provisions of the 
Constitution which secure this protection to the 
citizen. 

Iam of opinion therefore that the ‘plea in this case 
should be overruled. 


a 


WILL—SIGNING BY MARK—PROOF. 


SURROGATE’S COURT, CITY AND COUNTY OF NEW 
YORK. 


WiLL oF HYLAND. 





A will signed by the testator by his mark may be admitted 
to probate upon the testimony of a single surviving attest- 
ing witness. 


drthur Van Siclen, for proponent. 


Ransom, Surrogate. The decedent signed his will by 
amark. On the face of the paper it was properly at- 
tested by two subscribing witnesses, whose signatures 
follow the recitals in a full attestation clause. One of 
them, Metz, has since died. Lawler, the surviving 
witness, testifies to all the facts necessary to show the 
proper execution of the instrument. 

The provisions of the Revised Statutes and of the 
Code, in respect to the execution of wills, are substan- 
tially alike. 5 Rev. Stat. (6th ed.), p. 39, § 11; Code, Civ. 
Pro., § 2620. The language ofthe Code is: ‘If all the 
subscribing witnesses, or if a subscribing witness is 
dead, the will may nevertheless be estab- 
lished upon proof of the handwriting of the testator 
and of the subscribing witnesses, and also of such cir- 
cumstances as would be sufficient to prove the will 
upon the trial of an action.” 

The real question to be decided is whether the evi- 
dence of Lawler,the surviving witness, of the making of 
the mark by the decedent, without confirmatory testi- 
mony by others, is sufficient under the law to admit 
the will. The subject has been considered by various 
surrogates in this State. 

In 1867 Surrogate Tucker of this county (Matter of 
Walsh, 1 Tucker, 132), held that a will subscribed bya 
mark could not be admitted if the second subscribing 
witness could not be produced. 

In 1870 the surrogate of Orange county criticized this 
conclusion, holding that Surrogate Tucker must have 
overlooked an important particular of the section of 
the statute which provided for the proof “of such 
other circumstances as would be sufficient to prove 
such will on a trial at law,” and he held that if others 
present at the time of the execution proved the mak- 
ing of the mark by the testator, it was sufficient to ad- 
mit the will to probate. Simpson’s Will, 2 Redf. 29. 

In 1876 in the Willof Reynolds, 4 Dem. 68, Surrogate 
Coffin of Westchester county stated that in such a case 
“Itis indispensably requisite that the handwriting of 
the testator be proven, which can be done by some one 
sufficiently familiar with the cast or form of the writ- 
ing of the person to enable him to identify it as his, 
but that a cross-mark has no such cast or form as to 
distinguish it from a like mark made by any other in- 
dividual, and cannot be the subject of expert testi- 
mony. But the difficulty would doubtless be obviated 
were witnesses able to testify that they were also pres- 
ent and saw the deceased make his mark.’’ As there 
was no other than the surviving subscribing witness 
present to prove the fact, probate was refused. 

In 1877, in Worden v. Van Giesen, 6 Dem. 2387, the 
surrogate of Monroe county denied probate of a will 
signed bya mark. It had a full attestation clause 
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Smith, the attorney who drew the paper and was a 
subscribing witness, was dead. The other witness 
testified to Smith’s signature, and said that, though 
the decedent told him the paper was her will and how 
she had made it, he did not see her sign it nor did she 
tell him that she had signed it. In the absence of 
other testimony, the surrogate held that there was a 
failure of proof of either the signing or the acknowl- 
edgment of the mark. 

In the Matter of Doclkstader, 6 Dem. 106, the surrogate 
of Montgomery county took a view radically different 
from those expressed to antecedent decisions, holding 
the testimony given by a living subscribing witness of 
the making of the mark by a testatrix was proof of her 
handwriting and was suflicient. 

In 1889,in the Matter of Phelps, 1 Connelly, 463, led 
by the general current of previous decisions, I denied 
probate to the will. The decedent was a patient in a 
hospital in Philadelphia, and the two subscribing wit- 
nesses were Stewart, the hospital apothecary, who was 
the draughtsman of the paper, and Kennedy, a patient 
who died before it was offered for probate. The will 
had a fullattestation clause. Stewart was examined 
undera commission, on interrogatories more or less 
formal in their character, and his testimony proved 
the proper execution of the instrument and the mak- 
ing of the mark by the decedent. Following the most 


liberal precedent decision except in the Matter of 


Dockstader, supra, I held that, unless the testimony of 
otber persons who were present at the time of the exe- 
cution (and it was shown that there were others about 
the time), probate must be denied. My decision may 
also have been influenced by the fact that the surviv- 
ing witness was not examined in open court, and testi- 
mony given in response to formal interrogatories is 
seldom satisfactory to a trial court. 

But in 1891 L was led to, by a more thorough consid- 
eration of the question, change my view, and on the 
evidence of the liviag witness without the testimony 
of others | admitted the will of Aun Glass Neely to 
probate. 

Worden v. Van Giesen, supra, was reviewed in 1888 
by the General Term of the Fifth Department. 47 
Hun, 5. Judge Haight in delivering the opinion of 
the court, said: 

‘“‘It was therefore necessary, in order to establish 
this will, that the signature of the testatrix should be 
proved. This could be done by any person who saw 
her make her mark or by her acknowledgment that she 
had so executed the will to each of the subscribing 
witnesses. As we have seen the only evidence upon 
the subject is the fact of her publication of the instru- 
ment by declaring it to be her last will and testament. 
The question is therefore,is this a compliance with the 
statute as an acknowledgment of her subscription to 
the will?’’ The court held that it was not, and on 
this ground affirmed the decision of the surrogate. 

But Judge Haight did not give any opinion as to the 
sufficiency of the evidence of the surviving subscrib- 
ing witness, if he had testified that all the require- 
ments of the statute had been complied with, includ- 
ing the making of the mark by the testatrix, or the 
acknowledgment of it as her signature. Nor was the 
question considered, whether the attestation clause 
could be accepted as evidence of execution, though in 
several cases it had been so decided by the Court of 
Appeais. Hence we have no decisions in our State, 
except the few rendered by the trial judges, and in 
these we have seen the conclusions in some cases are 
diametrically opposed, and in the others an intermedi- 
ate ground is taken. 

As the adjudications in other States and even in the 
English courts, so faras | have been able to investi- 
gate them, do not furnish a parallel case, I deem it ad- 
visable to review the subject in the light of elementary 











principle, in the hope that my decision may afford a 
precedent that will beaccepted until a higher tribunal 
shall find otherwise. 

What constitutes * handwriting’’ in the legal sense 
of the term must be first considered. It is defined to 
be the “cast or form of writing peculiar to each hand 
or person.’’ If the decedent, in forming his signature, 
has made the effort to use the letters of any known 
alphabet, but had so far failed that no letter bore re- 
semblance in form to the one it was intended to repro- 
duce, and the aggregate could only be recognized as 
his signature by those who had seen him write and 
were familiar with its general appearance, the testi- 
movy of the surviving witness, if it commended itself 
to the confidence of the court, even without an attes- 
tation clause to the instrument, would have been suf- 
ficient, with the proof of the other essential facts, to 
admit the paper to probate. But one who has never 
been taught to write cannot make letters. <A person 
highly educated may by physical disability be too 
feeble to guide a pen. In such case the cast or form of 
his writing cannot be made manifest by the result of 
his effort. But the trend of the decisions shows the 
courts interpret the law in a spirit of liberality that it 
may not defeat but rather sustain the wishes of testa- 
tors, when the proofs show that the requirements of 
the statute in respect to execution have been substan- 
tially complied with, though in a literal sense they 
have not. Hence, that disability growing out of illit- 
eracy or physical weakness shall not work the depriva- 
tion of the right of a person to execute an instrument, 
they have held that a mark orsymbol in whatever form, 
made by atestator with or without aid, or if the physi- 
cal act of making the mark was in fact wholly done 
by another, and he did nothing except to feebly touch 
the pen, or even ?f his name were written by another 
at his request snd he made no mark, the result in 
either case is equivalent and may stand in place of a 
subscription by the proper hand of the testator. Juack- 
son v. Jackson, 39 N. Y. 153. 

[ have said that no appellate court in this State has 
declared the value of the testimony of a surviving sub- 
scribing witness to the making of a mark by a testator 
unconfirmed by the statements of others present at the 
execution of the will. Nor have | been able in the time 
[ have had at my disposal to find precedents in the ad- 
judications in other States to meet the facts of this case. 

An English case decided in 1845, the Goods of Ash- 
more, 3 Curt. 757, was one in which the proof of the 
subscriptions of the two attesting witnesses by marks 
was considered. The testatrix was a woman of eighty- 
six years of age, who after writing ber codicil took it 
into another room to two servants, Anne Cole and 
Elizabeth Sharpe, both of whom were illiterate, and 
requested them to make their marks to the paper, and 
each did as requested in her presence. ‘The testatrix 
then wrote their names opposite the marks. By mistake 
she wrote the wrong surname of one of the witnesses, 
Elizabeth Cummins instead of Elizabeth Sharpe. No 
other persons were present at the execution to prove 
the making of the marks by the witnesses, nor does it 
appear that there was any thing in the character of the 
marks to enable the witnesses to identify them as 
those they had made, though the learned judge says, 
in his brief published decision, that they recognized 
their marks. Nor was it shown that there was an at- 
testation clause to aid probate by its recitals, and it is 
more than probable that the judge, in admitting the 
will, was moved by the fact that the codicil was in the 
handwriting of the testatrix; that it bore upon its 
face the evidences of genuineness; that it was appar- 
ently executed in good faith, and that the witnesses, 
whether they were really able to identify their marks 
or not, did recollect having made them as signatures 
to a paper of a testamentary nature. 
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But under the decisions in this State an attestation 
clause is one of the “circumstances’’ which with 
‘proof of the handwriting of the testator and of the 
subscribing witness,”’ “* would be sufficient to prove 
the will upon the trial of an action,’’ and comes in aid 
of probate in cases of defective memory of witnesses 
caused by the lapse of time from the date of the instru- 
mentto the examination of the witnesses, when there 
isanebsence of evidence contradicting its recitals. 
Brown v.Clark, 77 N. Y. 369; Will of Pepoon, 91 id. 255. 

Nor does the value of such a clause as a factor to es- 
tablish the execution of wills end with cases of the 
non-recollection of witnesses of the performance of the 
acts necessary thereto. The Matter of Cottrell, 95 N. 
Y. 329, decided in 1884, was the case of a will to which 
there was no attestation clause in due form, signed by 
aman and wife with whom the testator had boarded. 
Both witnesses testified that none of the formalities 
required by law were complied with in their presence, 
and they denied that either was present at the execu- 
tion or signed the attestation clause. Yet the will was 
sustained, it being shown that both the will and the 
signature at its end were in the handwriting of the 
testator, that during his sickness he had said that his 
will, which he described as executed with the two wit- 
nesses as present, was either among his papers or in 
the hands of his executor, and it was in fact found 
among his papers. Though the will was in his owa 
handwriting, it was proven that it had been more or 
less copied from a previous will. Lt was also shown to 
the satisfaction of the court, by the opinions of experts 
who had made acomparison of the signatures of the 
witnesses to the attestation clause with others ad- 
mitted to be theirs, that they were identical. The 
decision of the surrogate admitting the will to probate 
was sustained. 

In the Matter of Coltrell the court say also: ‘‘ It was 
always considered to afford a strong presumption of 
compliance with the requirements of the statute in re- 
lation to the execution of wills that they had been con- 
ducted under the supervision of experienced persons, 
familiar not only with the forms required by law, 
but also with the importance of a strict adherence 
thereto.” 

Applying these principles to the matter under con- 
sideration, [ hold that the testimony of Lawler, with 
nothing to throw discredit upon his statement that he 
saw the decedent make his mark, is sufficient evidence 
of the fact, when considered in connection with all the 
circumstances attending the transaction. The written 
portions of the paper are in the handwriting of Metz, 
the deceased subscribing witness, who was a lawyer. 
It is intelligently drawn and is couched in the language 
of the law, appropriate to such documents, and has a 
full attestation clause. An entry in the cash book of 
Metz shows money received for his services in the 
matter, about the time of the execution. Lawler, the 
living witness, testifies that the testator declared the 
paper to be bis will, that he requested each of the sub- 
scribing witnesses to attest the execution by their sig- 
natures, and that each did so, and the signature of 
Metz is proved by the evidence of two persons. The 
willis a natural one. There is nothing suspicious on 
its face. All the circumstances attending its original 
execution, as set forth in the testimony, point to the 
good faith and genuineness of the whole transaction, 
[am satisfied that no question would have been raised 
in respect to the sufficiency of the proof of the execu- 
tion, but for the decision in the Matter of Walsh, 


supra, which seems except in one instance (Matter of | 
Dockstauder, supra) to have more or less influenced the 
decisions of other surrogates, myself included in one 
instance, though Surrogate Tucker’s view has no sup- 
portin the adjudications of the courts of this or 
other States, so far as I have been able to discover. 
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While it is desirable to have the testimony of both 
witnesses to prove the making of the mark by a testa- 
tor, yet when one cannot be produced, and no other 
persons were present, the testimony of the other, if 
his character is unimpeached, when supported by the 
apparent good faith of the transaction and a full attes- 
tation clause, I hold to be sufficient. 

The will may be admitted. 





NEGLIGENCE—INJURIES FROM FRIGHT. 
PENNSYLVANIA SUPREME COURT, JAN. 4, 1892. 
EwInaG v. PirtsspurGH, C., C. & St. L. Ry. Co. 

A complaint alleging thatin a collison on defendant's rail- 
road the cars were thrown off the track, and fell on plain- 
tiff’s premises and against her dwelling, whereby plaintiff 
was subjected to great fright, nervous excitement and 
distress, and her life endangered, states no cause of ac- 
tion. 


A. M. Brown and John D. Brown, for appellants. 
William Scott and George B. Gordon, for appellee. 


Per CurtaAM. The wrong of which the plaintiff Eva 
Ewing complains was a collision of cars upon the rail- 
way of the defendant company, in consequence of 
which the cars ** were broken, overturned and thrown 
from the track, and fell upon the lot and premises of 
the plaintiffs, and against and upon the dwelling-house 
of plaintiffs, and thereby and by reason thereof greatly 
endangered the life of the said Eva Ewing, then being 
in said dwelling-house, and subjected her to great 
fright, alarm, fear and nervous excitement and dis- 
tress, whereby she then and there became sick and dis- 
abled, and continued to be sick and disabled from at- 
tending to her usual work and duties, and suffered and 
continues to suffer great mental and physical pain and 
anguish, and is thereby permanently weakened and 
disabled,’’ ete. 

To this statement the defendant demurred, and the 
court below entered judgment for defendant upon 
said demurrer. Thisruling isassignuedaserror. It is 
plain from the plaintiff's statement of her case that her 
only injury proceeded from fright, alarm, fear and 
nervous excitement and distress. There was no alle- 
gation that she had received any bodily injury. If 
mere fright, unaccompanied with bodily injury, is a 
cause of action, the scope of what are known as * acci- 
dent cases ’’ will be very greatly enlarged, for in every 
case of a collision on a railroad the passengers, al- 
though they may have sustained no bodily harm, will 
have acause of action against the company for the 
“fright ’’ to which they have been subjected. Thisisa 
step beyond any decision of any legal tribunal of which 
we have knowledge. 

Negligence constitutes no cause of action unless it 
expresses or establishes some breach of duty. Add. 
Torts, § 13388. What duty did the company owe this 
plaintiff? It owed her the duty not to injure her per- 
son by force or violence; in other words, not to do 
that which, if committed by an individual, would 
amount to an assault upon her person. But it owed 
her no duty to protect her from fright, nor had it any 
reason to anticipate that the result of a collision on its 
road would so operate on the mind of a person who 
witnessed it, but who sustained no bodily injury 
thereby, as to produce such nervous excitement and 
distress as to result in permanent injury; and if the 
injury was one not likely to result from the collision, 
and one which the company could not have reasonably 
foreseen, then the accident was not the proximate 
cause. The rule on this subject is as follows: “In de- 
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termining what isthe proximate cause, the true rule 
is that the injury must be the natural and probable 
consequence of the negligence; such 2 consequence as, 
under the surrounding circumstances of the case, 
might and ought to have been seen by the wrong-doer 
as likely to flow from his act.’’ Railway Co. v. Taylor, 
104 Penn. St. 306; Township of West Mahanoy v. Wat- 
son, 112 id. 574. Tested by this rule, we regard the in- 
jury astooremote. We know of no well-considered 
case in which it has been held that mere fright, when 
unaccompanied by some injury to the person, has been 
held actionable. On the contrary, the authorities, so 
far as they exist, are the other way. Mr. Wood fairly 
states the rule in his note to Mayne on Damages, at 
page 74: ‘“‘So far as I have been able to ascertain, the 
force of the rule is that the mental suffering referred 
to is that which grows out of the sense of peril or the 
mental agony at the time of the happening of the acci- 
dent, and that which is incident to and blended with 
the bodily pain incident to the injury, and the appre- 
hension and anxiety thereby induced. In no case has 
it ever been held that mental anguish alone, unaccom- 
panied by an injury to the person, afforded a ground 
of action.” In Wyman v. Leavitt, 71 Me. 227, a con- 
tractor of a railroad was blasting rocks within the 
right of way of the road. The blast blew rocks upon 
the plaintiff's lands, and in addition to the damage to 
the land, plaintiff claimed damages for fright, caused 
by apprehension of personal injury. Held, that he 
could not recover. Our own recent case of Fox vy. 
Borkey, 126 Penn. St. 164, was a case of fright from 
blasting, and it was said by our Brother Mitchell: 
“The injury was not the natural or proximate result 
of the act complained of.”? In Lynch v. Knight, 9H. L. 
Cas. 577, Lord Wensleydale said: ‘Mental pain or 
anxiety the law cannot value, and does not pretend to 
redress, when the unlawful act complained of causes 
that alone.” To the same point are Railway Co. v. 
Stables, 62 IL. 313; Canning v. Williamstown, 1 Cush. 
451; Johnson v. Wells, 6 Nev. 224. We need not dis- 
cuss the authorities cited by the appellant. They are 
nearly all cases in which the fright was the result of, or 
accompanied by, a personalinjury, and have no appli- 
cation to the case in hand. 
Judgment affirmed. 


MINNESOTA SUPREME COURT, JAN, 18, 1892. 
Purce.s v. St. Paun Crry Ry. Co. 

If the negligence of a carrier place a passenger in a position 
of such apparent imminent peril as to cause fright, and 
the fright causes nervous convulsions and illness, the neg- 
ligence is the proximate cause of the injury, and the in- 
jury is one for which an action may be brought. 


Henry J. Horn, for appellant. 


Johnston W. Straight and L. A. Straight, for respond- 
ent. 


GILFILLAN, C. J. Appeal from an order over- 
ruling a general demurrer to the complaint. From the 
complaint it appears that the plaintiff was a passenger 
on one of defendant's cars ranning upon its line on 
Jackson street, St. Paul; that when the car reached 
the intersection of that line with the defendant’s cable- 
ear line running on East Seventh street, the persons 
in charge of it negligently attempted to cross, and did 
cross, the cable line in front of athen near and rap- 
idly approaching cable train thereon; that a collision 
seemed so imminent, and was so nearly caused, that 
the incident and attendant confusion of ringing alarm 
bells and passengers rushing out of the car caused to 
plaintiff sudden fright and reasonable fear of imme- 
diate death or great bodily injury, and that the shock 





thus caused threw her into violent convulsions, and 
caused to her, she being then pregnant, a miscarriage 
and subsequent illness. The complaint shows « duty 
on the part of the defendant to exercise the highest 
degree of care to carry the plaintiff safely. It also 
shows negligence in respect to that duty, and if the 
negligence caused what the law regards as actionable 
injury, the action is well brought. Of course negli- 
gence without injury gives no right of action. Onthe 
argument there was much discussion of the question 
whether fright and mental distress alone constitute 
such injury that the law will allow a recovery for it. 
The question is not involved in the case. So it may 
be conceded that any effect of a wrongful act or neg- 
lect on the mind alone will not furnish ground of ac- 
tion. Here is a physical injury, as serious certainly as 
would be the breaking of an arm or leg. Does the 
complaint show that the defendant’s negligence was 
the proximate cause of that injury? If so, the action 
will of course lie. What is inlaw a proximate cause is 
well expressed in the definition, often quoted with ap- 
proval, given in Railroad Co. v. Kellogg, 94 U. S. 469, 
as follows: “The primary cause may be the proximate 
cause of a disaster, though it operate through succes- 
sive instruments; asanarticle at the end of a chain 
may be moved by a force applied to the other end, 
that force being the proximate cause of the movement; 
or, as in the oft-cited case of the squib thrown in the 
market place. Scott v. Shepherd, 2 W. Bl. 892. The 
question always is, was there an unbroken connection 
between the wrongful act and the injury—a continu- 
ous operation? Did the facts constitute acontinuous 
succession of events so linked together as to make a 
natural whole, or was there some new and independ- 
ent cause intervening between the wrong and the in- 
jury?” Theremay be a succession of intermediate 
causes, each produced by the one preceding, and pro- 
ducing the one followingit. It must appear that the 
injury was the natural consequence of the wrongful 
act or omission. The new, independent, intervening 
cause must be one not produced by the wrongful act 
or omission, but independent of it, and adequate to 
bring about the injurious result. Whether the natu- 
ral connection of events was maintained, or was bro- 
ken by such new, independent cause, is generally a 
question forthe jury. In this case the only cause that 
can be suggested as intervening between the negli- 
gence and the injury is plaintiff's condition of mind, 
to-wit, her fright. Could that be a natural, adequate 
cuuse of the nervous convulsions? The mind and body 
operate reciprocally oneach other. Physical injury or 
illness sometimes causes mental disease, a mental 
shock or disturbance sometimes causes injury or ill- 
ness of body, especially of the nervous system. Now, 
if the fright was the natural consequence of—was 
brought about, caused by—the circumstances of peril 
and alarm in which defendant's negligence placed 
plaintiff, and the fright caused the nervous shock and 
convulsions and consequent illness, the negligence was 
the proximate cause of those injuries. That a mental 
condition or operation on the part of the one injured 
comes between the negligence and injury does not nec- 
essarily break the required sequence of intermediate 
causes. If a passenger be placed, by the carrier's neg- 
ligence, in apparent, imminent peril, and obeying the 
natural instinet of self-preservation, endeavor to es- 
cape it by leaping from the car or coach, and in doing 
so isinjared, he may, if there be no contributory neg- 
ligence on his purt, recover for the injury, although 
had he remained in the car or coach, he would not 
kave been injured. The endeavor to escape is not of 
itself contributory negligence. Wilson v. Railroad 
Co., 26 Minn. 278. In such case, though there comes as 


an intermediate cause between the negligence and in- 
jury, a condition or operation of mind on the part of 
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the injured passenger, the negligence is nevertheless 
the proximate cause of the injury. The defendant 
suggested that plaintiff's preguancy rendered her 
more susceptible to groundless alarm, and accounts 
more naturally and fairly than defendant's negligence 
for the injurious consequences. Certainly a woman 
in her condition has as good aright to be curried as 
any one, and is entitled to at least as high a degree of 
care on the part of the carrier. It may be that where 
a passenger, without the knowledge of the carrier, is 
sick, feeble or disabled, the latter does not owe to him 
ahigher degree of care than he owes to passengers 
generally, and that the carrier would not be liable to 
him for an injury caused by an act or omission not 
negligent as toan ordinary passenger. But when the 
act or omission is negligence as to any and all passen- 
gers, well or ill, any one injured by the negligence 
must be entitled to recover to the full extent of the in- 
jury so caused, without regard to whether, owing to 
his previous condition of health, he is more or less lia- 
ble to injury. If the recovery of a passenger in feeble 
health were to be limited to what he would have been 
entitled to had he been sound, then in case of a de- 
struction by fire or wrecking of a railroad car through 
the negligence of those in charge of it, if all the passen- 
gers but one were able to leave it in time to escape in- 
jury, and that one could not, because sick or lame, he 
could not recover at all. The suggestion mentioned 
would, if carried to its logical consequences, lead to 
such a conclusion. 
Order affirmed. 
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EVIDENCE—NOTICE TO PRODUCE—BOOKS 
OF ACCOUNT. 


NEW YORK COURT OF APPEALS, FEBRUARY, 1892. 


SMITH v. RentTz.* 





Service of and compliance with a notice to produce, followed 
by inspection, do not render the objectjproduced and in- 
spected evidence. 

Books of accounting relating to cash transactions are not ad- 
missible in favor of the party keeping them under the 
rule admitting shop books. 


Leopold Leo, for appellant. 
H. B. Closson, for respondent. 


ANDREWs, J. The action was brought to recover 
moneys advanced and paid out by the plaintiff's testa- 
tor for the defendant. The complaint alleges that 
from 1882 to 1887 the testator was the banker and gen- 
eral business agent forthe defendant, and that during 
said years the defendant, from time to time, deposited 
moneys with the testator, and the latter, as requested 
by the defendant, from her funds in his hands, and 
when these were insufficient, from his own, paid her 
different sums in cash, and also paid taxes and trades- 
men’s bills for which she was liable, and that there 
was a balance due the testator on account of such pay- 
ment of $3,744.75, which the plaintiff claimed to re- 
cover. 

The answer contained a general denial, and inter- 
posed special defenses. Onthe trial before a referee 
the plaintiff offered in evidence the ledger kept by the 
testator containing the items of the alleged account. 
It wasadmitted against the objection of the defend- 
ant. 

Evidence was given on the part of the plaintiff inde- 
pendently of the ledger, tending to establish many of 
the items of the account, but a considerable number 
of the items for which a recovery was had are sup- 








*§.C.,6 N.Y. L. J. 1259; reversing 60 Hun, 8. 





ported by the ledger alone. If the ledger was improp- 
erly admitted in evidence, the judgment must be re- 
versed. It was admitted, not only to establish the 
items, of which there was no other proof, but its ad- 
mission may have influenced the referee in passing 
upon the items of the account of which it was not the 
sole evidence. 

The referee admitted the ledger on the ground that 
the defendant had under the Code examined the plain- 
tiff before the trial, and in that proceeding had given 
notice to the plaintiff to produce the books of the tes- 
tator, and that upon such notice the plaintiff produced 
certain books of the decedent, among which was the 
ledger containing his account with the defendant, 
which was inspected by the defendant’s counsel. 

The referee held that the ledger was thereby made 
evidence for the plaintiff. 

The ledger was not used on the examination, nor 
were any questions asked founded upon the eutries 
therein. 

A similar question was before the Second Division 
of this court, in Carradine v. Hotchkiss, 120 N. Y. 608. 
There the plaintiff, on the request of the defendant’s 
counsel made on the trial, produced a letter and deliv- 
ered it to the latter, who read it, but did not offer it 
inevidence. Thereupon, on demand of the plaintiffs 
counsel the court directed defendant’s counsel to put 
itin evidence, and in obedience to such direction, to 
which the defendant’s counsel excepted, the letter was 
read to the jury. 

When the case came to this court on appeal by the 
defendant this ruling was challenged as erroneous. 
The court so decided, Haight, J., saying: ‘‘ Whatever 
may have been the ancient rule in England upon the 
subject, we do not understand that the ruling of the 
court can be sustained under any rule now existing in 
England orin this State.” But the court being of 
opinion that the letter did not prejudice the defend- 
ant, affirmed the judgment. It is claimed that the de- 
cision upon the point of the admissibility of the letter 
was unnecessary, and therefore is not binding. The 
question was properly raised and was decided. Its de- 
cision naturally preceded the decision of the subse- 
quent question, and the declaration of the court was 
not obiter. 

We think moreover that the decision in the case ac- 
cords with the view which has prevailed in the courts 
of this State and the practice of the profession. In 
Lawrence v. Van Horne, 1 Caines, 276, the defendant 
gave notice to the plaintiff to produce on the trial a 
certain letter, which the plaintiff refused to do unless 
the defendant would engage to read it in evidence. 
The defendant claimed the right to inspect the letter 
before deciding whether he would read it in evidence. 
The judge ruled that inspection could not be de- 
manded except on the terms which the plaintiff im- 
posed. On appeal, one of the judges was of the opin- 
ion that the ruling was right, and that the court did 
not compel a production of « paper for inspection only. 
But the point was not decided. In Kenny v. Clarkson, 
1 Johns. 385, Spencer, J., said: ‘‘I must not be under- 
stood as sanctioning the course adopted at the trial in 
admitting the paper to be read without proof, because 
notice had been given to produce it and it had been 
called for and perused. The case of Lawrence v. Van 
Horne, 1 Caines, 276, settles nothing, the then chief 
justice expressing no decided opinion on the question, 
and the rest of the court were equally divided. It ap- 


pears to me that the notice to produce a paper, and 
calling for its inspection ought to be considered as an- 
alogous to a bill for discovery, where most certainly 
the answer is not evidence but for the adverse party. I 
think it is our duty toadopt such a course as will not 
needlessly drive parties into equity for discovery.” 
The doctrine announced by Judge Spencer has, so 
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far as our reports show, been acquiesced in by the 
courts and the bar of the State without question until 
a recent period. 

The English rule has not been uniform. Lord Ken- 
yon, in Sayer v. Kitchen, 1 Esp. 209, held that a pro- 
duction of a paper on notice did not make it evidence. 
The rule seems to have been held otherwise by Lord 
Denman, in Calvert v. Flower, 7 Car. & P. 386, and in 
two or three other nisi prius cases, but without any 
special examination. 

The courts of Pennsylvania and New Hampshire 
held the view that production and inspection alone do 
not make the paper evidence. Withers v. Gillespy, 7 
Ser. & R. 10; Austin v. Thomson, 45 N. H. 113. Gib- 
son, J., in Withers v. Gillespy, referring to the practice 
on bills of discovery, says: ‘“* The reasons drawn from 
analogy render the argument almost insuperable.” The 
New Hampshire case was decided upon an elaborate 
examination of the English and American authorities 
aud contains the most thorough opinion on the ques- 
tion to be found in the books. 

The courts of Massachusetts, Maine and Delaware 
seem to have followed the supposed English rule on 
the subject. It was said in the earliest case in Massa- 
chusetts on the subject (Com. v. Davidson, 1 Cush. 35) 
that it was a mooted point whether calling for the 
books of the opposite party fand inspecting them, and 
doing nothing more, makes the books evidence; but 
in Clark v. Fletcher, 1 Allen, 53, the point was decided. 
In Maine (Blake v. Russ, 55 Me. 360) the question was 
decided without assigning any reasons, and the ruling 
in the Delaware case (Randall v. Chesapeake Co., 1 
Har. 284) was made on the trial, and so far as appears, 
without any examination. ‘The authorities on the 
question are divided, but we perceive no reason for de- 
parting from the rule as understood in this State. The 
claim that it gives the party calling for a paper an un- 
fair advantage, if he may inspect it and then decline 
to put it in evidence, seems to us rather specious than 
sound. The same objection would lie in case of bills 
for discovery, but it was the settled rule that an an- 
swer, though under oath, was evidence only for the 
party who obtained it. The party who has in his pos- 
session books or papers which may be material to the 
case of his opponent, has no moral right to conceal 
them from his adversary. If on inspection the party 
calling for them finds nothing to his advantage, his 
omission to put them in evidence does not prevent the 
party producing them from proving and introducing 
them in evidence if they are competent against the 
other party. 

The party calling for books and papers would be 
subjected to great hazard if an inspection merely, 
without more, would make them evidence in the case. 

That rule tends rather to the suppression than the 
ascertainment of trath, and the opposite rule is, as it 
seems to us, better calculated to promote the ends of 
justice. The production of books and papers on no- 
tice is the voluntary act of the party. If he refuses, it 
may, as is claimed, authorize the other party to give 
secondary evidence of their contents, which the party 
having possession cannot then answer by producing 
them. But if they contain facts favorable to the other 
side, they ought to be disclosed, and if production is 
refused, the party refusing mag justly incur the dan- 
ger of having secondary proof given of their contents. 

The claim is also made that the books were compe- 
tent as original evidence of the entries under the rule 
making books of account in certain cases evidence in 
favor ofthe party keeping them. We think there is no 
foundation for this contention. 

The rule which prevails in this State (adopted, it is 
said, from the law of Holland), that the books of a 
tradesman or other person engaged in business, con- 
taining items of account, kept in the ordinary course 








of book accounts, are admissible in favor of the person 
keeping them against the party against whom the 
charges are made after certain preliminary facts are 
shown, has no application to the case of books or en- 
tries relating to cash items or dealings between the 
parties. 

This qualitication of the rule was recognized in the 
earliest decisions in this State, and has been main- 
tained by the courts with general uniformity. Vos- 
burgh v. Thayer, 12 Johns. 461. [t stands upon clear 
reason. The rule admitting account books of a party 
in his own favor in any case was a departure from the 
ordinary rules of evidence. I[t was founded upon a 
supposed necessity, and was intended-for cases of 
small traders who kept no clerks, and was confined to 
transactions inthe ordinary course of buying and sell- 
ing or the rendition of services. In these cases some 
protection against fraudulent entries is afforded in the 
publicity which toa greater or less extent attends the 
manual transfer of tangible articles of property or the 
rendition of services, and the knowledge which third 
persons may have of the transactions to which the en- 
tries relate. 

But the same necessity does not exist in respect to 
cash transactions. They are usually evidenced by 
notes or writing, or vouchers in the hands of the party 
paying or advancing the money. 

Moreover, entries of cash transactions could be fab- 
ricated with greater safety and with less chance of the 
fraud being discovered than entries of goods sold and 
delivered, or of services rendered. 

It would be unwise to extend the operation of the 
rule admitting a party’s book in evidence beyond its 
present limits, as would be the case, we think, if 
books containing cash dealings were held to be compe- 
tent. 

Parties are now competent witnesses in their own 
behalf. A resortto books of account is thereby ren- 
dered unnecessary in the majority of cases. 

We think the ledger was erroneously admitted in 
evidence, and the judgment below should therefore be 
reversed and a new trial ordered. 


All concur except MAYNARD, J., taking no part. 
omummniijouiiaeden 
CROSS-EX AMINATION. 


ORD BRAMWELL writes on this subject in the 
Nineleenth Century for February as follows: 

I did not know that [ was, or am, or presumably, or 
probably, or possibly was or am, as bad as certain 
writers of my profession have tried to make out that 
its members are. I say *‘ 1” because I have no reason 
to suppose T was or am a bit better than the average. 
I doubt if Iam, and whether I was not probably worse, 
being of a somewhat hot and fierce temper. 

I began practice in 1834, and continued to practice 
till the end of 1855, when I became a judge. This 1 
continued to be till near the end of 1881,when I retired. 
Forty-seven years’ practice in and acquaintance with 
the profession entitle me to speak of it. For over ten 
years indeed I have not heard any cross-examination, 
but as I have no reason to suppose that the bar has 
fallen off in ten years, and no reason to think myself 
better than my brethren, [I consider the attacks on 
them as including me. 

Let us examine them; I am not afraid. Let us re- 
member that grumblers make themsclves heard: 
those who are contented are quiet and make no utter- 
ance. Every tribunal has to ascertain the facts of the 
cases that come before it. Those facts are ultimately 
proved by human testimony. The value of that testi- 


mony depends on the witness’ means of knowledge, 
Every question is 


his intelligence and his honesty. 
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relevant which goes to show the presence or absence 
of these qualifications or any of them. Now, what is 
the position of the barrister? He is not to judge his 
client; he isto advocate his cause. I suppose on a 
matter of this kind Dr. Johnson will be accepted as an 
authority, and that was his clearly-expressed opinion. 
It would be monstrous if a man was to be undefended 
unless he could persuade a barrister his case was good. 
He might fairly say, “If [ could convince you, I could 
convince the tribunal, and should not want you. Will 
you listen to my brother or friend?” Absurd. The 
counsel then [ do not say is blindly to think bis client 
right, but I do say he is to think he may be right till 
itis shown he is not. He is bound therefore to give a 
credence to his client’s statements and witnesses as 
they are furnished to him. What if not? Is he to be- 
lieve those of his adversary—distrust and cross-exam- 
ine his own witnesses, and deal deferentially with his 
opponent! Absurd again. 

Now, it is to be remembered that the barrister (I 
deal with barristers only; I know about them, or 
ought) does not see the witnesses. He is told what 
they will say by very capable gentlemen, but gentle- 
men who have honestly taken up their client’s case, 
who believe it right, his witnesses honest, the opposite 
party a rogue and his witnesses according. This opinion 
they warmly insist on and press on the barrister. He 
may know something of his adversary’s case, but a 
great part of that may bea perfect surprise to him. 

I say then the barrister goes into court with a natu- 
ral prejudice in favor of his own side and against his 
opponents. It may be said that this accounts for the 
style of cross-examination, but does not justify it. As 
to this 1 willsay something presently; Lam now deal- 
ing with matter of substance. I say that counsel has 
aright to —ought to — cross-examine his opponent’s 





witness on every matter which atlectsa witness’ credit, | 


capacity and honesty. His client would have a right 
to do so; why not the advocate? Why should he not 
ask whether the witness was at the scene of action? 
Why if, according to the case placed before the barris- 
ter, he may have assisted in the matter in question, 
and says he was away, why may he not be asked where 
he was and why he wasthere? Itis not the right or 
privilege of the barrister, but that of the client. What- 
ever question the client might ask, the barrister may 
ask — with this difference, that if the client knows he 
is wrong he ought to keep silence altogether; the bar- 
rister must act on the case furnished to him. 

I cannot but cite the recent Pearl Case. Iamsure 
Major Hargreaves and his wife will not understand 
me as finding the least fault with either. I thinkthey 
were very unfortunate that, no way to blame, they 
should have been troubled with so painful a matter. 
But one may quote the case. The jewels were stolen 
—or rather, removed from the depository. Mrs. Os- 
borne was charged therewith. Hither she was guilty 
or the stealing was a sham, and Mrs. Hargreaves had 
the jewels — unless indeed some third person had stolen 
them. I do not remember the facts very exactly, but I 
believe that Major Hargreaves was away about the time 
when the theft was committed. Surely it was legiti- 
mate to ask him where and why. If he had gone soas 
to beable to say he had nothing to do with it, or 
if he had gone to dispose of the pearls, if he will for- 
give me for supposing it, he probably would not have 
been able to give a good account of where and why 
he had gone. But some one with 2 knowledge of the 
virtues of the waters of Aix says that was not the mo- 
tive of the cross-examination. It was to give pain. 
Sir Charles Russell says it was not —that he did not 
know that Aix was resorted to for such affections as 
suggested. His word should be enough. I have 


known him all his career, and know him to be incapa- 
Fifty years ago I 


ble of an untruth or any mean act. 











was several times at Aix, and have been at it or through 
it several times since, and never heard that Aix was 
resorted to for such affections. There is another rea- 
son less worthy. No skillful advocate would put such 
a question for such a purpose. It would disgust the 
tribunal —tbe jury. It would go neither to the means 
of knowledge of the witness, his intelligence or his 
credibility. Forjuriesdo not distrust a witness for 
breaches of morality of a kind which they know are 
commonly committed. To do so would be to distrust 
the major part of mankind. I[ say the question was 
most proper. 

My late friend, Sir W. James, lord justice, seems to 
have said that parties when called should not be cross- 
examined like mere witnesses. He was a most able 
man and a great lawyer. I respectfully differ. If a 
man is called as a witness in his own cause, his means 
of knowing, his intelligence, his honesty are matters 
to be ascertained as much as in the case of any other 


witness. [remember acase in which an action was 
brought against the Phoenix on a fire policy. Their 
defense was that the claim was fraudulent. Sir F. 


Thesiger was for the plaintiff, and excited considerable 
indignation in the jury by suggesting in his taking 
way that the defendants were relying on the fact of the 
plaintiff having undergone a year’s imprisonment for 
obtaining money or goodson false pretenses, or some 
similar offense. Very angry looks were directed from 
the jury-box to me, who appeared forthe Phoenix. I 
am sorry to talk about myself, but 1 cannot tell the 
story without doing so, and [ think it relevant. Isaid 
to the jury that Sir Frederick’s skill had converted 
what should teil against his client into a weapon of at- 
tack on the defendants. But it was true we should, 
and did among other things, urge on the jury that a 
man who had committed the plaintiff's offense was 
more likely to commit the offense we charged than a 
man who had passed through life without an imputa- 
tion on him, and was a less trustworthy witness; that 
the judge’s sentence fora crime was not all the pun- 
ishment; there was the loss of character in addition. 
The jury thought so too, for though the plaintiff swore 
to his case the verdict was for the defendants. I dare 
say I gave the plaintiff pain; I would do it again. 

The opinion of Sir W. James however is counte- 
nanced by some clauses in the Prisoners’ Evidence Bill. 
Some distinguished lawyers have said his principle 
should be applied to the bill. Lown I think not. It is 
said that great injustice would be done, that the pris- 
oner would be convicted, not for the offense charged, 
but because he had committed offenses for which he 
had been tried and punished. ‘Take, it is said, the 
case of a man charged before county squires with 
poaching, and a dozen prior convictions owned by him 
or proved. What chance, it isasked, would he have? 
The first remark I have to make would be that the tri- 
bunal would be pretty well informed without the evi- 
dence, and could not but be influenced by their know]l- 
edge. But assume the convictions proved, and assume 
that it induced a probability of the man’s guilt in the 
judges, would it only do so, because that was a natural 
and probable result of the evidence? If so, why should 
the evidence not be given? I donot believe that the 
minds of the judges would be diverted from the ques- 
tion they had to try. I believe if the man had a good 
defense it would prevail. Suppose he proved that he 
had no gun, no nets, no stones, no bludgeon, no dog. 
Moreover, as I have said, the grossest injustice is done 
when aman of undoubted good character is opposed 
to one of undoubted bad character, and yet they are 
treated as on an equality. It would be an injustice 
that would be resented and the law would be evaded. 
The suggestion is that the question as to prior offenses 
should not beasked—not merely that there should be 
no obligation to answer, but that it should not be 
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asked. And that is necessary, for if it might be asked, 
and the defendaut refused to answer, every body would 
feel it was an admission. But if it might not be asked 
directly, there are plenty of ways in which the effect 
might be got—** Do you call witnesses to character,” 
or “He bas not called witnesses to character,’ or 
* Gentlemen, no question has been put to the prosecu- 
tor as to his character, you may trust him.”’ I say, it 
would be unjust to treat alike two men wholly differ- 
ent. Sometimes the law would be evaded. 

The Chief Baron Pollock told me the story of the 
witness who was asked as to a conviction years gone 
by, though his (the witness’) honesty was not doubted. 
I think the chief baron told me he burst into tears at 
the answer of the witness. Pain given to a respectable 
man by aquestion which bore neitheron his means of 
kuowledge, his intelligauce or honesty. But aman to 
put such a question must be a fool and a brute—a brute 
to give the pain, a fool not to see the prejudice to his 
client. 

Ihave now dealt with what I call the substance of 
the question. I say that on examination or cross- 
examination counsel may properly ask, and ought to 
ask, every question which may show the witness’ 
means of knowledge, his intelligence and his honesty. 
But complaint is made of the style in which it is done 
—no doubt sometimes a well-founded complaint. Let 
us examine the position of counsel as to witnesses 
called for his opponent. He (the counsel) is possessed 
of the notion that his side is the right one; that the 
other side is wrong, dishonest, and his witnesses of the 
same character. Whether or no he has some justifica- 
tion for this opinion beforehand, be has almost always 
plenty for it afterward. It was well put by a corre- 
spondent of the Times, very few witnesses are candid 
under cross-examination — civil to the questioner, 
They seem to labor under the notion that he is an op- 
ponent to them, wants to make them say something 
they ought not to say, is laying traps forthem. They 
forget most commouly, or act as if they forgot, that 
they are to tell not only the truth, but the whole 
truth, and think if they don’t lie affirmatively they 
may negatively suppress the truth. Isay no one ac- 
qguainted with courts of justice can doubt this, or 
doubt that the truth has been wrung out in many 
cases from a witness minded to conceal it. 

Then there is the presence of the judge. Surely if 
there was « disposition in counsel to go wrong, the 
presence of the judge would tend to deter him. ‘* Oh,” 
it is said, ‘‘ the judge is afraid.”” I do not remember 
that feeling. No doubt a judgeis unwilling to call 
counsel to order. They are probably friends--perhaps 
the counsel is really a stronger man than the judge. 
Anyhow it isan annoyance and trouble to be fault- 
finding and carping at the conduct of one engaged in 
the business that the judgeis conducting. But there 
is that presence operating for good. After all, let us 
judge by the result. By our system is not the truth 
got at, is not justice done? L say yes confidently. 
Sometimes there may be a failure; in what system of 
machinery is there not? 

In conclusion, I say itis the right of the client to 
have put, and the duty of his counsel to put, every 
question which bears on the witness’ means of form- 
ing an opinion, his intelligence and honesty; that in 
putting those questions the counsel, as an advocate, a 
prejudiced person, possessed against his opponent, 
that his opponent and his witnesses generally justify 
this distrust, and cause the roughness of which they 
complain. There is this at least to be said, that they 
retaliate. Counsel do not differ very much. There 
are none notorious for bullying. 

I believe the bar bas not deteriorated since I left it; I 
believe that | was no better than my brethren; and I 
look back on my membership of the body with pride, 
and am proud still to be able to call myself one of it. 








MEMORANDUM ON BEHALF OF THE STATE 
BAR ASSOCIATION IN FAVOR OF THE 
AMENDMENT TO THE CONSTITUTION IN- 
CREASING THE NUMBER OF JUDGES OF 
THE COURT OF APPEALS. 





[Submitted tothe Senate Committee March 2, 1892.] 


To the Judiciary Committee of the Senate: 

Atthe annual meeting of the New York State Bar 
Association, held in January last, the committee on 
law reform made a report to the association strongly 
favoring the adoption of the constitutional amend- 
ment passed by the last Legislature providing for a 
Court of Appeals to consist of fifteen members, and 
the following action wasjtaken with reference thereto: 

**Resolved, That the report of the committee on law 
reform be adopted, and such committee is directed to 
take proper action in furtherance of the recommenda- 
tions made therein.”’ 


And a subsequent resolution was acted upon request- 
ing the president to act with the committee. 

The State Bar Association has for some time past 
agitated this, the most important question relating to 
the administration of the law in this State, which is 
now or for some time has been before the people. 

At the annual meeting in 1890a resolution was passed 
by the association providing for an amendment in sub- 
stantially the same terms as that passed by the last 
Legislature. Atthesame meeting a paper was read 
urging immediate action with regard to this matter, 
which resulted in the appointment of the constitu- 
tional commission of 1890. The principal question be- 
fore that commission, and the rock upon which it split, 
was the relief of the Court of Appeals. A large mi- 
nority urged the plan recommended by the bar asso- 
ciation, and that amendment was urgently pressed 
upon the commission. In theend a provision for lim- 
iting appeals to the Court of Appeals prevailed by a 
majority of one upon its final passage. When that re- 
port was made to the Legislature, it failed to secure 
any action whatever, and the present joint resolution 
was passed in its stead. The matter was again taken 
up by the association in 1891, and a committee directed 
to be appointed for the purpose of urging such a revis- 
ion of the judiciary article as would result in the crea- 
tion of a Court of Appeals organized in accordance 
with the views of the association as theretofore ex- 
pressed. 

Following this is the action taken at the meeting in 
1892, as shown by the resolution already given, which 
resolution was unanimously adopted. It will thus be 
seen that the bar association has been earuest, active 
and diligent in pressing this matter, and while at the 
outset there was a division of opinion upon the 
question, the agitation has during two years re- 
sulted in a unanimous vote in favor of the proposition 
first urged, tuincrease the number of the members of 
the court. 

It has been urged, particularly in the constitutional 
commission of 1890, that the profession and the public 
were not favorable to this increase. The reception 
of the work of the commission seems to have effectu- 
ally, decidedly and finally settled that question in the 
affirmative. However that there might be no question 
or controversy with regard to the facts upon this 
point, the bar association “has, within the last two 
weeks, caused to be printed and circulated among the 
members of the bar of the State, among other ques- 
tions, the following: ‘‘Is the passage of the joint reso- 
lution of 1891, increasing the number of judges of the 
Court of Appeals, necessary or desirable?’’ <A circu- 


lar was sent out asking replies to this question and pos- 
tal cards printed with the address of the secretary and 
the question ready for signature, were distributed to 
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this time 567 responses have been received from law- 
yers and law firms, of which 506 favor the passage of 
the joint resolution, while 61 oppose. ‘This shows 
that about 11 per cent of the bar of the State favor 
some plan other than the one proposed, and that be- 
tween 88 and 89 per cent have answered the question 
in the affirmative, favoring the resolution. 

For the purpose of arriving at the sentiment of the 
bar, and giving circulation to the questions among its 
leading members, the circulars were sent, first to all 
members of the bar association; second, to the law- 
yers in every county holding official positions, namely, 
county judges, surrogates and district attorneys; 
third, to the well-known leaders of the bar throughout 
the State; fourth, a reliable lawyer in each county was 
requested to furnish the names fof the leading mem- 
bers of the bar in his county. 

Thus the sentiment of the bar as a body has been ar- 
rived at with absolute certainty, and while the num- 
bers of responses is not large considering the number 
of lawyers, it clearly represents the sentiment of the en- 
tire profession; but itis well known to be very difficult 
to get a lawyer to write his name without hope of com- 
pensation. There certainly can be no question but 
that upona matter of this character the bar repre- 
sents the sentiment of the public and controls it. 

The necessity for some relief seems to be beyond 
question, and that this necessity exists, and will exist 
for some time to come, to as great or greater an extent 
than heretofore, is plainly evident from an examina- 
tion of the facts in relation to it. 

On July 3, 1890, the clerk of the Court of Appeals ad- 
dressed to Louis Marshall, Esq., secretary of the com- 
mittee on Court of Appeals of the constitutional com- 
mission, in response to a resolution of that body, a 
statement of the work of the court from which the fol- 
lowing is condensed and tabulated: 

The court commenced a new calendar on Monday, 
October 7, 1889, upon which there were 763 appeals 
from judgments aside from the appeals from orders. 
During the session of the court for the year ending 
June 26, 1890, there were disposed of by dismissal, etc., 
53 causes, argued or submitted 385, leaving of the 763 
cases on the calendar, 525 not argued or disposed of 
during the year. This very clearly represented the 
amount of work in excessof the ability of the court 
during that time. That is to say, while the court dis- 
posed of 438 appeals from judgments by argument or 
dismissal, it was obliged to leave 325 like appeals un- 
disposed of, of the 763 on the calendar, thus disposing 
of 57 per cent of the appeals from judgments, leaving 43 
per cent undisposed of. That seems to be a fair test of 
its capacity and is adopted because it is official and the 
figures accessible, besides it affords good ground for 
comparison with the year beginning on the Ist of Jan- 
uary, 189], six months after the close of the time of 
the year given above. 

At that time the court made a new calendar, which 
was turned over to the Second Division. In February 
a calendar was made up of causes not upon the calen- 
dar made at the beginning of the year, and containing 
the returns filed on or after January 1,1891. This cal- 
endar contained 166 appeals from judgments. On June 
1 another calendar was made up containing 235 appeals 
from judgments. The January calendar for 1892 com- 
pleting the returns filed in 1891 and showing the undis- 
posed of cases of 1891, contains 357 appeals from judg- 
ments, making in all 758 appeals from judgments, as 
against 763 like appeals during the year ’89to ’90, 
showing a difference of only five in the number of ap- 
peals taken. 

It is to be presumed that the number of appeals will 
increase rather than decrease. During the year 1889 
to June, 1890, 325 appeals were left undisposed of. 
During the entire year ending January 1, 1892, 357 








causes which have gone on the new calendar were left 
undisposed of,showing a larger number of accumulated 
cases during that year than the previous one. It is 
however true that during January and February, 1891, 
the court disposed of a number of causes upon the cal- 
endar subsequently turned over to the Second Divi- 
sion, so that the difference in number of cases disposed 
of is probably in favor of 1891. It nevertheless leaves 
357 causes as accumulated for the year, showing that 
during the last year the court was able to dispose of 53 
per cent of the appeals from judgments, in which re- 
turns were filed during the year, leaving 47 per cent 
undisposed of. ‘There is certainly no disposition on 
the part of the profession orthe public to exact more 
work from the present able and industrious mem- 
bers of the court, and any effort to curtail argu- 
ment orexamine cases less critically than now would 
not meet with the approval of either lawyers or clients. 

The Second Division has been in operation for over 
three years, and has still a large unfinished calendar 
and must certainly continue until October to complete 
it. It is thus apparent that it is impossible for the 
Court of Appeals to transact the business of the State 
without assistance of some kind. <A proposition to 
limit appeals has met with a most decidedly unfavor- 
able response and is, so far as the bar of the State is 
concerned, impracticable and impossible. There is 
not the remotest possibility of such a step being taken 
and either the present amendment must be passed or 
the delay continue. Onthe other hand, the Second 
Division has taken from the ranks of the judges who 
should sit at Circuit seven men, being about one-sixth 
of the entire force of the Supreme Court, and more 
than one-fourth of the number of judges of the Su- 
preme Court sitting at Circuit, exclusive of those en- 
gaged in holding the General Term. That is to say, 
the Second Division cripples the business of the State 
to the extent of depriving the Circuit and Special Term 
of more than one-fourth of the number of available 
judges, so that in the Third District, by way of illus- 
tration, but two judges remain for the entire work of 
the Circuit and Special Term and at chambers. 

These judges should be returned to the Circuit or 
their places filled, in order that the business may be 
done, and in case the Second Division is disbanded and 
these judges return to Circuit, it must necessarily be 
assumed that the business coming to the Court of Ap- 
peals from the Supreme Court will be increased 25 per 
cent by reason of the fact that delay at the Circuit will 
be removed to the extent of 25 per cent, and the busi- 
ness to be done by these seven judges will, to a 
greater or less extent, find its way to the Court of Ap- 
peals. 

These facts, together with the almost unanimous 
voice of the bar and people, seem to leave no doubt as 
to the proper course to be pursued in view of the fact 
that no other remedy is at hand until another Senate 
shall have been elected and acted on an amendment or 
the remote possibility of relief by a constitutional con- 
vention. 

What is demanded by the legal profession is relief to 
the Court of Appeals by an increase of its numbers, in 
order that appeals may be disposed of without crippling 
the lower courts, and it should be granted as speedily 
as possible by the passage of the resolution now before 
the Legislature. 

Submitted on behalf the State Bar Association. 

J. Newton Fiero. 
President. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 





CRIMINAL LAW—EVIDENCE OF OTHER CRIMES.—On a 
joint trial of two persons for murder, committed in a 
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shooting affray participated in by themselves and an- 
other on one side and by several persons on the other, 
it was shown that the three, acting sometimes to- 
gether and sometimes separately, had committed five 
separate robberies during the twenty days preceding 
the shooting, the last one being on the day before it. 
Evidence of these crimes was fully gone into, and was 
admitted on the theory that the party of the murdered 
man was attempting to arrest defendants; but it did 
not appear that any of that party knew of more than 
one of the previous robberies. In the instructions the 
court said, ** Now, it becomes necessary to remind you 
of what figure these othercrimes that have been proven 
cutin this case,” and after naming the last two robber- 
ies, stated that this evidence should be considered only 
with reference to the right to arrest and the identity 
of the parties to be arrested. The other robberies were 
not mentioned by name, or referred to except by a 
repetition of the words, ‘‘ these other crimes.’? Leld, 
that the evidence as to them was erroneously admit- 
ted, and that the error was not cured by the charge. 
If the evidence as to crimes committed by the defend- 
ants, other than the murder of Dansby, had been lim- 
ited to the robberies of Rigsby and Taylor, it may be, 
in view of the peculiar circumstances disclosed by the 
record, and the specific directions by the court as to 
the purpose for which the proof of those two robberies 
might be considered, that the judgment would not be 
disturbed, although that proof, in the multiplied de- 
tails of the facts connected with the Rigsby and Tay- 
lor robberies, went beyond the objects for whichit was 
ullowed by the court. But we are constrained to hold 
that the evidence as to the Brinson, Mode and Hall 
robberies was inadmissible for the identification of the 
defendants, or for any other purpose whatever, and 
that the injury done the defendants in that regard was 
not cured by any thing contained in the charge. 
Whether Standley robbed Brinson and Mode, and 
whether he and Boyd robbed Hall, were matters 
wholly apart from the inquiry as to the murder of 
Dansby. ‘They were collateral to the issue to be tried. 
No notice was given by the indictment of the purpose 
of the government to introduce proof of them. They 
afforded no legal presumption or inference as to the par- 
ticular crime charged. Those robberies may have been 
committed by the defendants in March, and yet they 
may have been innocent of the murder of Dansby in 
April. Proof of them ouly tended to prejudice the de- 
fendants with the jurors, to draw their minds away 
from the real issue, and to produce the impression that 
they were wretches whose lives were of no value to 
the community, and who were not entitled to the fall 
benefit of the rules prescribed by law for the trial of 
human beings charged with crime involving the pun- 
ishment of death. Upon acareful scrutiny of the rec- 
ord we are constrained to hold, that in at least the par- 
ticulars to which we have adverted, those rules were 
not observed at the twial below. However depraved in 
character,and however full of crime their past lives may 
have been, the defendants were entitled to be tried 
upon competent evidence, and only for the offense 
charged. Jan. 4, 1892. Boyd v. United States. Opin- 
ion by Harlan, J. 


a 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CRIMINAL LAW--CONVICTION UNDER INDICTMENT 
FOR LARCENY ON PROOF OF EMBEZZLEMENT—CONSTI- 
TUTIONAL LAW.—Revised Statutes of 1889, section 
397, which provide that on trial of a person indicted 
for embezzlement, if the proof is of larceny, the jury 
may find him guilty of larceny, and thereupon he 
shall be liable to be punished as if convicted on an in- 





dictment for larceny; and also provides in like man- 
ner for conviction and punishment for embezzlement 
under an indictment for larceny -—does not authorize 
aconviction of larceny under an indictment charging 
only larceny, upon evidence of embezzlement merely. 
This section came before the Court of Criminal Appeal 
in England,*composed of Chief Baron Pollock, Judges 
Wightman and Cresswell, and Barons Martin and 
Watson, in 1857, for the first time, in Regina v. Gor- 
butt, 1 Dears. & B. Cr. Cas. 166. The prisoner was in- 
dicted as a servant for stealing £500, the property uf 
his master. The evidence tended to show embezzle- 
mentalone, and not larceny. The jury found a gen- 
eral verdict of guilty. He appealed. The Court of 
Appeal reversed the conviction, and said: ‘‘ Now we 
think there is abundant evidence of embezzlement, 
but not evidence of stealing, and although under the 
clause in the recent act of Parliament a prisoner in- 
dicted for stealing may be convicted of embezzlement, 
yet he cannot ve convicted of stealing if there is only 
evidence of embezzlement; therefore we think the 
verdict was not warranted by the evidence, and the 
conviction must be reversed.’’ Tested by this con- 
struction of this statute where it originated, the sec- 
ond construction given for the State is erroneous. 
Baker v. State, 6 Tex. App. 347. Keeping in mind the 
constitutional provision “that the defendant has a 
right to demand the nature and cause of the accusa- 
tion,”’ does a simple charge of larceny meet the require- 
ment of the Constitution? Todo so the two crimes 
must be essentially the same, or one included in the 
other. Compare them. First. Larceny can be com- 
mitted by any person capable of committing a crime. 
Embezzlement, under this construction, and the sec- 
tion 3549 it was designed to construe, could only be 
committed by a person sixteen years of age; and this 
exception as to age being included inthe same clause 
creating the offense, the indictment must show neg:a- 
tively that the defendant does not come within this 
exception. Rev. Stat. Mo., 1889, § 3549; 6 Am. & Eng. 
Ene. Law, 496; State v. Lanier, 88 N. ©. 658. Second. 
Larceny was an offense at common law. Embezzle- 
ment is purely a statutory crime, and every thing must 
be averred which is necessary to bring the case within 
the statute. State v. Gabricl, 88 Mo. 631; People v. 
Allen, 5 Denio, 76; 1Chit. Crim. Law (1841), 281-285; 
Archb. Crim. Pl. (ed. 1846) 50; 3 Chit. Crim. Law, 962; 
6 Am. & Eng. Enc. Law, 495, notes 4 and 5: Hamuel v. 
State, 5 Mo. 260; State v. Mohr, 68 id. 302; State v. 
Flint, 62 id. 393. Third. In charging larceny no allega- 
tion of any fiduciary relation existing between the thief 
and the owner of the goods is necessary. In embezzle- 
ment no indictment is good without such an allega- 
tion. Washington v. State, 72 Ala. 272; Com. v. But- 
terick, 100 Mass. 1; Guddy v. State, 8 Tex. App. 127; 
Wise v. State, 41 Tex. 159. It is the breach of this fidu- 
ciary relation that constitutes the gist of the offense. 
State v. Johnson, 21 Tex. 775. If an indictment for 
embezzlement would be insufficient which attempted 
to charge it and failed by reason of omitting the neces- 
sary averments to make it agood pleading of a statu- 
tory offense, how much more reason there is for refus- 
ing to hold a defendant for embezzlement when no at- 
tempt or pretense is made of trying to inform him 
that the State expects to prove an embezzlement, but 
simply charges him witha larceny. State v. Arter, 65 
Mo. 653; State v. Stone, 68 id. 101. Fourth. In larceny 
the thief obtains possession of the goods by stealth, 
and without holdingany relation of trust to the owner. 
In embezzlement, under this section, he must obtain 
possession of the money or goods by virtue of his em- 
ployment. Fifth. There can be no larceny without a 
trespass or felonious caption. There can be no em- 
bezzlement unless the defendant is inthe lawful pos- 
session of the property of hisemployer. Indeed it is 
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clear that if one is guilty of larceny he is not guilty of 
embezzlement, and if guilty of embezzlement he can- 
not be guilty of larceny. Fulton v. State, 13 Ark. 168; 
Com. v. Simpson, 9 Mete. 138. How then can we say 
that an indictment for one will be a sufficient notice to 
a defendant that he will be tried forthe other?  [s it 
right — not is this the technical rule, but as between 
man and man, the State and the citizen, is it just —to 
attempt to deprive himof his liberty without giving 
him a fair and clear statement of the facts upon which 
his guilt rests? Wethink not. It is immaterial what 
an offense isnamed. The Constitution means the de- 
fendant shall havea right to know of what he is ac- 
cused. Not the evidence, but a clear statement of 
such facts as constitute the statutory offense (in this 
case), 86 that he may know how and what he must 
meet. Huntsman v. State, 12 Tex. App. 619; Baker v. 
State, 6 id. 547. Indeed the writer regards the argu- 
ment of Judge Hurt in Huntsman vy. State as unan- 
swerable, and would be perfectly willing to decide this 
case upon that authority alone. So we conclude that 
these two offenses as to the sections we have consid- 
ered are so materially different and distinct that the 
Legislature, having defined each, cannot permit a de- 
fendant to be put upon trial for either without an in- 
dictment that would advise him of the nature and 
cause of the accusation; and we hold, that as the sec- 
tion now stands, a mere general charge of larceny will 
not be sufficient to sustain a charge of embezzlement. 
In other words, no one can be prosecuted for a felony 
except upon an indictment for that felony. To say 
that aman can be indicted for one crime and con- 
victed of a different one isa denial of the right to de- 
mand the nature and cause of the accusation. If the 
Legislature desires to make larceny and embezzlement 
one, they can do so by providing they shall have the 
same ingredients; but so long as by the legislative dec- 
laration they are committed by different classes of per- 
sons, by persons bearing different relations to each 
other, and under different circumstances, they are 
distinct crimes, and, under the Constitution, each 
crime must be described in the indictment; and it 
follows a description of one will not fit the other, 
and it is not competent for the Legislature to dispense 
with amaterial averment of acrime that it has de- 
fined. Mo. Sup. Ct., Div. No. 2, Nov. 16,1891. State 
v. Harman. Opinion by Gantt, P. J. 


INFANCY—CUSTODY OF INFANT—RIGHTS OF FATHER, 
—When a parent has transferred to another the cus- 
tody of his infant child by fair agreement which has 
been acted on by such other person, to the manifest 
interest and welfare of the child, the parent will not 
be permitted to reclaim the custody of the child, un- 
less he can show that «change of custody will mate- 
rially promote his child’s welfare, moral or physical. 
The welfare of theinfant is the polar star by which 
the court is to be guided in the exercise of this discre- 
tion; and the court, when asked to restore, is not 
bound by any mere legal right of parent or guardian, 
but is to give it due weight as aclaim founded on hu- 
man nature, and generally equitable and just. Arm- 
strong v. Stone, 9 Gratt. 102-107; Church Hab. Corp., 
§§ 440-442. **The court is in no case bound to deliver 
the child into the custody of any claimant or of any 
other person, but may leave it in such custody as the 
welfare of the child at the time appears to require.” 
Hurd Hab. Corp. (2d ed.) 461. The court does not es- 
tablish a permanent custody, but one intended to con- 
tinue until a change of circumstances shall, in respect 
of the infant’s welfare, require a change of custody, or 
until the infant has reached the age of fourteen vears, 
when by statute he may nominate his own guardian, 
subject to the parent’s right and to confirmation by 
thecourt. Code, p. 673,84, chap. 82. See Coffee v 





Black, 82 Va. 567; Merritt v. Swimley, id. 433; Clark 


v. Bayer, 32 Ohio St. 299; 30 Am. Rep. 593; Chapsky v. 
Wood, 26 Kans. 650; 40 Am. Rep. 321, and editor’s 
note, citing aud commenting on the following cases, 
among others: Verser v. Ford, 87 Ark. 27; Lyons 7. 
Blenkin, Jac. 245; U.S. v. Green, 3 Mason, 482; Wil- 
cox v. Wilcox, 14 N. Y. 575; Matter of Waldron, 13 
Johns. 417; Pool v. Gott, 14 Law Rep. 269; Durmain 
v. Greynne, 10 Allen, 270; State v. Libbey, 44 N. H. 
321, qualifying State v. Richardson, 40 id. 272. See 
also In re Searritt, 76 Mo. 565; 43 Am. Rep. 768, and 
notes; Brooke v. Logan, 112 Ind. 183; 2 Am. St. Rep. 177, 
and notes. Inthis case Mr. Freeman sums up what he 
deems the weight of American authority on this poin 
as follows: ‘tA father can, by agreement, surrender 
the custody of his infant child to another, so as to 
make the custody of that other legal.’ To the same 
eflect, see Hurd Hab. Corp. 528; Tyler Inf. 283. So 
that we have, as the law on the subject so far as in- 
volved in this case, as follows: (1) The father during 
his life-time, and after his death the mother,lis entitled 
to the custody of the person of their infant child, be- 
cause by the law of nature, it is theirs to care for and 
bring up, and this right is recognized and entorced by 
our statute. (2) But such right is not absolute, for 
the welfare of the infant may require the court, in the 
exercise of its sound discretion, to leave or intrust the 
custody to another. (3) The feelings and rights of 
one whom the father has putin the place of parent, 
and between whom and the child such relation has 
created mutual affection, are not to besubject to the 
whim and caprice of the father; but unless it appears 
that the best interests of the child imperiously de- 
mand it, the court, in dealing with relations so deli- 
cate, so easily set ajarirreparably, will follow the dis- 
creet course of letting well enough alone. (4) And to 
enable them to do this, the writ applied to this class of 
cases is of an equitable nature, and we should turn our 
back at once upon this qualified estoppel, if the in- 
fant’s moral or physical welfare clearly pointed an- 
other way. W.Va. Sup. Ct. of App., Dec. 7, 1891. Green 
v. Campbell. Opinion by Holt, J. 


INFANCY—STIPULATION OF COURT—EFFECT.—A stip- 
ulation by an attorney that the action shall abide the 
event of another action pending, does not bind an in- 
fant party unless approved and ratified by the court 
upon a showing that it is for the interest, or at least 
not prejudicial to the interest, of the infant. While it 
is true, as a general rule, that an attorney may bind his 
client by such astipulation as this, it does not follow 
that the attorney employed by a guardian ad litem to 
represent the minor defendants may do so. The author- 
ity of the attorney cannot be greater than that of the 
guardian who employs him. It is necessary therefore 
to consider what is the authority of the guardian. The 
statute regulates the appointment of guardians ad 
litem, but does not define their powers. When ap- 
pointed for an infant defendant, it is to defend the in- 
terests of the infantin the action. Some of the decis- 
ions limit his powers so as practically to deprive him 
of all discretion or exercise of judgment in conducting 
the defense. Thus it has been held that the answer 
made by the guardian should be a full defense, specifi- 
cally denying the material allegations, without regard 
to the truth of the denials as to any thing which may 
be prejudicial to the minor (Varner v. Rice, 44 Ark. 
236; Pillow v. Sentelle, 39 id. 61; Brenner v. Bigelow, 
8 Kans. 496); that he cannot waive any rights of the 
minor (Cartright v. Wise, 14 Ill. 417; Litchfield v. Bur- 
well, 5 How. Pr. 341: Howell v. Mills, 53 N. Y. 3822); 
nor make admissions either in the answer or for the 
purpose of the trial. Ashford v. Patton, 70 Ala. 479; 
Quigley v. Roberts, 44 Ill. 503; Tucker v. Bean, 65 Me. 
352; Newins v. Baird, 19 Hun, 306. The decisions we 
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have cited, though they are extreme and go further 
than we would be willing to go, are in line withall the 
authorities, and accentuate the proposition that the 
relation between the guardian ad litem or the attorney 
whom he employs and the infant defendant is not the 
same as that between an attorney and an adult client. 
We would not be willing toassent to the proposition 
that a guardian ad litemor the attorney may not, in 
good faith, exercise discretion or judgment in the con- 
duct of the cause. As our system of pleading does not 
provide any form of answer or verification by a guar- 
dian ad litem different from that for any other defend- 
ant, we do not think an answer by the guardian can be 
condemned merely because it does not deny material 
allegations in the complaint. Nor can we admit that 
concessions or admissions such as are ordinarily made 
in the progress of a cause, and which are entirely con- 
sistent with good faith, and which it is frequently for 
the interest of the party to make, may not be made by 
the guardian. To hold otherwise would impeach any 
trialin which the guardian or attorney omitted to 
make objections to evidence or proceedings in the trial 
which he might have made. So in Re Hawley, 100 N. 
Y. 206, and in Re Tilden, 98 id. 454, it was held that a 
decree allowingthe accounting of an executor could 
not be vacated on the application of a minor interested 





in it, and represented by a guardian ad litem, on the | 
ground that items in the account ought not to have | 


been allowed, nor upon any other ground than suchas 
would have been available to an adult. And in Reed 
v. Reed, 46 Hun, 212, it was held that a judgment in 
partition could not be assailed, though in the same ac- 
tion, on the ground that the guardian ad litem might 
have objected, but did not, that the plaintiff had not 
such interest as entitled him to bring the action. The 
adult parties to an action have rights in it as well as 
the parties who are minors. The former are not to be 
made, without their consent, the guardians to protect 
the rights of the latter. It is for the court to see that 
the rights of the minors are protected. This duty it 
performs by appointing a proper person as guardian in 
the manner provided by law, and by the exercise, 
whenever necessary, of its right of supervision and 
control over the acts and conduct of the guardian thus 
appointed. In the exercise of this control the court 
may set aside or disregard acts or concessions of the 
guardian which have not already passed its seratiny, 
and which, though fair on their face, are shown tothe 
court to have been improvidently or fraudulently 
done or made. And it may and ought to set aside or 
disregard such acts or concessions as apparently waive 
or surrender any material right of the minor, such, for 
instance, as the right to a trial, unless they be shown 
to be beneficial, or, at any rate, not prejudicial to the 
rights and interests of the minor. ‘The power of su- 
pervision and control over the guardian includes the 
right to accept and act upon what he has done, or if 
proper protection to the interests of the minor require 
it, to reject and disregard what he has done. It is a 
matter for the court in which the action is pending, 
and no other. It may commit error in the matter; 
for instance, it may assume to be binding on the court 
an act, admission or stipulation of the guardian which 
it ought to set aside or disregard. In this case the stip- 
ulation in effect waives a trial, and it could not be ta- 
ken as binding and acted upon until the court ap- 
proved and ratified it, upon a showing that it was not 
prejudicial to the interests of the minor defendants. 
Minn. Sup. Ct., Jan. 18, 1892. Eidam v. Finnegan. 
Opinion by Gilfillan, C. J. 


MARRIAGE—DIVORCE—CHRISTIAN SCIENCE.—In libel 
by the husband for divorce on the ground of treat- 
ment seriously injuring his health, and endangering 
his reason, under General Statutes, chapter 163, sec- 








tion 3, it appeared that defendant, two years after 
marriage, became a believer in Christian science, and 
began and continued the practice of the science as a 
doctor; that plaintiff was opposed to her practicing, 
and requested her to give it up. For the first two 
years after their marriage they appeared to live hap- 
pily, but, according to the uncontradicted testimony 
of twenty witnesses, including four physicians, plain- 
tiffafterward became morose, moody and inattentive 
to business, and was troubled occasionally with in- 
somnia and loss of appetite, becoming generally de- 
spondent and unhappy, from his changed domestic re- 
lations. The four physicians testified that the causes 
which produced his mental depression, if continued, 
would seriously endanger his reason and injure his 
health. Defendant, in practicing Christian science, 
intended no injury to plaintiff, and was sincere in her 
belief in the doctrine, and it was admitted or proved 
that her character was kind and peaceable as a wife, 
mother and neighbor. Held, that plaintiff was enti- 
tled toadivorce. N. H. Sup. Ct., July 41,1891. Rob- 
inson v. Robinson. Opinion by Carpenter, J. 


MASTER AND SERVANT—CARRIERS OF PASSENGERS— 
INJURY BY SERVANT.—When a railroad conductor 
shoots a passenger, under the belief which is reasonably 
warranted by the passenger’s manner, attitude and 
conduct that an immediate assault upon him with a 
deadly weapon is intended, the company is not liable 
in damages, although in fact there was no actual dan- 
ger. It will be scarcely doubted that if the conductor 
was prosecuted criminally it would be a sufficient de- 
fense that he honestly believed be was in imminent 
danger, and had reasonable ground for such belief. In 
other words, the law of self-defense justifies an act 
done in honest and reasonable belief of immediate 
danger. The familiar illustration is that, if one ap- 
proaches another pointing a pisiol, and indicating an 
intention to shoot, the latter is justified by the rule of 
self-defense in shooting even to death, and that such 
justification is not avoided by proof that the party 
killed was only intending a joke, and that the pistolin 
his hand was unloaded. Sucha defense does not rest 
on the actual but on the apparent facts, and the hon- 
esty of belief in danger. It would seem on general 
principles that, if the party who actually causes the 
injury is free fromall civil and criminal liability there- 
for, his employer must also be entitled to a like immu- 
nity. That such is the ordinary rule is not denied, but 
it is earnestly insisted by counsel that where the em- 
ployer is a common carrier, and the party injured a 
passenger, there is an exception, and the proposition 
is laid down that the contract of carriage is broken, 
and damages for such breach are recoverable, when- 
ever the passenger is assaulted and injured by an em- 
ployee without actual necessity therefor. It is urged 
that the carrier not only agrees to use all reasonable 
means to prevent the passenger from suffering violence 
at the hands of third parties, but also engages abso- 
lutely that his own employees shall commit no assault 
upon him. Special reference is made to the case of 
Steamboat Co. v. Brockett, 121 U.S. 687, in which the 
court held that “‘a common carrier undertakes abso- 
lutely to protect its passengers against the misconduct 
or negligence of its own servants, employed in execut- 
ing the contract of transportation, and acting within 
the general scope of their employment,’’ a proposition 
which was fortified in the opinion by reference to sev- 
eral authorities. But it will be noticed that that which, 
according to this decision, the carrier engages abso- 
lutely against is the misconduct or negligence of his 
employee. If this shooting was lawfully done, and in 
the just exercise of the right of self-defense, there was 
neither misconduct nor negligence. It is not every 
assault by an employee that gives to the passenger a 
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right of action against the carrier. Suppose a passen- 
ger is guilty of grossly indecent language and conduct 
in the presence of lady passengers, and the conductor 
forcibly removes him from their presence, there is no 
misconduct in such removal,and if only unecessary 
force is used nothing which gives to the party any 
cause of action against the carrier. Insuch a case the 
passenger, by his own misconduct, has broken the con- 
tract of carriage, and he has no cause of action for in- 
juries which result to him in consequence thereof. He 
has voluntarily put himself in a position which casts 
upon the employee both the right and duty of using 
force. There are many authorities which in terms de- 
clare this obligation on the part of the carrier, and jus- 
tify the use of force by the employee, although such 
force reasonably exercised may have resulted in injury. 
But if an employee may use force to protect other 
passengers, so he may to protect himself. He has not 
forfeited his right of self-defense by assuming service 
with a common carrier, nor does the common carrier 
engage aught against the exercise of that right by his 
employee. There is no misconduct when a conductor 
uses force and does injury simply in self-defense, and 
the rules which determine what is self-defense are of 
universal application, and are not affected by the char- 
acter of the employment in which the party is engaged. 
Indeed while the courts hold that the liability of a 
common carrier to his passengers for the assaults of 
his employees is of a most stringent character, far 
greater than that of ordinary employers for the actions 
of their employees, yet they all limit the liability to 
cases in which the assault and injury are wrongful. 2 
Wood Railway Law; Taylor Priv. Corp.; Peavy v. 
Railroad, etc., Co., 81 Ga. 485; Harrison v. Fink, 42 
Fed. Rep. 787. In most of the cases in which an injury 
done by an employee has been the cause of the litiga- 
tion, the defense has been, not that the act of the em- 
ployee was lawful, but that it wasa wanton and willful 
act on bis part, outside the scope of his emp!oyment, 
and therefore something for which his employer was 
not responsible, and if the act was of that character, 
the general rule is that the employee alone and not 
the employer is responsible. But owing to the peculiar 
circumstances which surround the carrying of passen- 
gers, as stated, a more stringent rule of liability has 
been cast upon the employer, and he has been held 
liable although the assault was wanton and willful and 
outside the scope of the employment. Noticeable in- 
stances of this kind are the cases of Craker v. Railroad 
Co., 36 Wis. 657, in which, when aconductor had for- 
cibly kissed a lady passenger, the company was held 
responsible for the unlawful assault, and Goddard v. 
Railroad Co., 56 Me. 202, in which, when a brakeman 
had committed a gross and offensive assault upon an 
invalid passenger, the company was held liable in dam- 
ages. But here the defense is that the act of the con- 
ductor was lawful. If the immediate actor is free 
from responsibility because his act was lawful, can his 
employer—one taking no direct part in the transac- 
tion—be held responsible? Suppose we eliminate the 
employee, and assume a case in which the carrier has 
no servants, and himself does the work of carriage, 
should he assault and wound a passenger in the man- 
ner suggested by the instruction, it is undeniable that 
if sued as an individual he would be held free from re- 
sponsibility and the act adjudged lawful. Can it be 
that, if sued as a carrier for the same act, a different 
rule obtains, and he be held liable? Has he broken his 
contract of carriage by an act which is lawful in itself, 
and which as an individual he was justified in doing? 
The question carries its own answer, and it may be 
generally affirmed that, if an act of an employee be 
lawful, and one which he is justified in doing, and 
which casts no personal responsibility upon him, no 
responsibility attaches to the employer therefor. U. 
S. Sup. Ct., Dec. 7, 1891. New Orleans & N. E. R. Co. 
v. Jopes. Opinion by Brewer, J. 





NEGLIGENCE — STEAM WHISTLE — HORSES FRIGHT 
ENED. — A manufacturing company maintained a 
steam whistle, constructed so as to be heard for miles, 
very near to and nearly on a level with a platform of a 
freight station of arailroad. The sounding of the 
whistle three times in succession frightened the horse 
of one Albee, who was lawfully at the station; it ran 
away and Albee was injured. Held, that the manu- 
facturing company was liable. It is an acknowledged 
principle of law that a party has no right to do upon 
his own premises an act which detracts from the safety 
of travellers or renders the highway disagreeable. 
Francis v. Schoellkopf, 53 N. Y. 152; Heeg v. Licht, 80 
id. 579; Bohan v. Port Jervis Gas-light Co., 122 id. 18. 
N. Y. Sup. Ct. Albee v. Chappaqua Shoe Manufac- 
turing Co. Opinion by Barnard, P. J. 


WILLS—AMBIGUITIES— DESCRIPTION OF LEGATEES. 
—Where a bequest of $4,000 “to the Sailors’ Home in 
Boston” is claimed by the National Sailors’ Home 
and by the Boston Ladies’ Bethel Society, both corpo- 
rations chartered by Massachusetts, and transacting 
business in Boston, evidence that testator was a prom- 
inent Baptist, interested in the work of a Baptist 
church that was represented in the management of 
the Boston Ladies’ Bethel Society, a Baptist institu- 
tion, which had maintained a * Sailors’ Home in Bos- 
ton,’’ since several years prior to testator’s death, and 
prior to the date of testator’s will began the creation 
of the ‘Sailors’ Home Fund,” which was known to 
the testator, isadmissible to show his intention. In 
our opinion, these circumstances concerning the re- 
spective claimants, and the testator’s knowledge of and 
interest in the sailors’ home fund of the Boston La- 
dies’ Bethel Society, with his want of knowledge of 
the National Sailors’ Home, and the absence of all evi- 
dence showing any interest in the organization or work 
of that corporation, show beyond doubt that it was his 
intention to add his legacy to the sailors’ home fund 
of the Boston Ladies’ Bethel Society. By the words, 
“to the Sailors’ Home in Boston,” the testator did 
not intend to give the legacy to any corporation by 
name, either corporation or common, or by de- 
scription, but did undoubtedly intend to devote it to 
the same charity for which he knew that the ladies’ 
home fund of the Boston Ladies’ Bethel Society was 
designed; and he expected that it would be admin- 
istered with that fund by the society. As at the time 
of the decree that society was in a position so to ad- 
minister it, the decree properly carried his intention 
into effect, and was right. Washburn vy. Sewall, 9 Mete. 
280; Bartlett v. Nye, 4 id. 380; Jackson v. Phillips, 14 
Allen, 539; Russell v. Allen, 107 U. 8. 163. Mass. Sup. 
Jud. Ct., Jan. 19, 1892. Faulkner v. National Sailors’ 
Home. Opinion by Barker, J. 
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NOTES. 

PEAKING of the ‘t Republicans” of 1809, Mr. Me- 
Master says, in the recently issued third volume of 

his “* History of the People of the United States:’’ 
“On England therefore they laid the blame, and 
felt toward hera fierce hatred which they displayed 
in many curious ways. The most absurd was perhaps 
the attempt to stop the use of English common law in 
American courts. Many years before New Jersey had 
forbidden her bar to cite or read in her courts any de- 
cision, any opinion, any treatise, any compilation or 
exposition of common law made or written in Great 
Britain since the Ist of July, 1776, and prescribed a 
heavy punishment for any counsellor, solicitor or at- 
torney who did. But no State imitated her till the 
terrible time of the embargo, when Kentucky at- 
tempted a reform more sweeping still. A motion was 
made inthe Assembly that henceforth no decision of 


ee 


} 
| 
| 
} 
i] 











THE ALBANY LAW JOURNAL. 











a British tribunal, and no treatise on law by a British 
writer, should be cited as an authority in any court of 
the State. Though the motion was highly popular, 
though almost every member of the Assembly de- 
clared himself for it, Henry Clay had the good sense 
and the courage to oppose it. No man present was a 
stauncher republican. No man was more intensely 
American. His action could not be attributed to any 
love for England. Yet the most he could obtain was 
an amendment limiting the proscription to such opin- 
jons and to such legal works as had been written since 
the day the American colonies declared their inde- 
pendence. Peunsylvania came next. A member of 
the House of Representatives, Michael Leib, had gone 
into acourt of justice and had there heard a case cited 
from an English reporter. The object of the citation, 
he averred, was to show that the Constitution of Penn- 
sylvania did not authorize truth to be given in evi- 
dence save under certain restrictions. Nay, he had 
heard the judge declare that while truth might be 
given in evidence it could not begiven in justification. 
This he understood was the common law of England. 
It was high time then that the alarming and danger- 
ous doctrines of that law were checked. Were the 
people of Pennsylvania to go to Fngland to find out 
what their Constitution meant? Were they slaves to 
English law, creatures of English precedent? He 
thought not, and in alittle while a bill was before the 
house forbidding the citation of any English decision 
made since Juiy 4, 1776. At the next session of the 
Legislature it was passed, and remained on the statute 
books for more than twenty years.”” It is singular 
that those fanatics did not also forbid the judges to 
cite any English decisions. 





——EEE 


THE TWELFTH LESSON. 





PHRASE WRITING.—Phrasing is a science within it- 
self. It has been characterized as an ‘‘art within an 
art.’’ [tis to short-hand the finishing touch. By it 
speed is increased and legibility added to. 


RULES. 


1. Do not construct phrases inconveniently long. 

2. Avoid difficult and unangular joinings. 

3. Words only comparatively common should be 
joined together. 

4. Never join two words that are separated by a 
mark of punctuation. 

5. Words that are not grammatically related should 
not be joined together. 

6. The artistic writer may adopt more lengthy 
phrases than a person who writes a careless band. 

7. Phrase uniformly; that is, do not join words to- 
gether at one time and separate them at another. 


EXERCISE. 


1. Unto-the pure all things are pure. 2. For hope is 
but-the dream of-those-that wake. 3. Innocence is al- 
ways unsuspicious. 4. Kings ought to-be kings in-all 
things. 5. Knowledge is power. 6. Laugh if you are 
wise. 7. And he that-lives to-live forever never fears 
dying. 8. To-live-long it-is-necessary to-live slowly. 
9. Beauty buys no beef. 10. Love knows no measure. 
11. Likely lies in-the mire while unlikely goes over. 
12. The-devil was sick, the-devil a-monk would-be. 
13. The-devil grew well, the-devil a-monk was he. 14. 
You-may safely give-a rope to-one who talks of hang- 
ing. 15. What once were evils are now the- manners 
of-the day. 16. Joys are our wings, sorrows are our 
spurs. 

To the many earnest faithful students who are pur- 
suing this course, we bid you be encouraged, be reso 





lute, be patient. You now havea thorough knowl- 
edge of the theory of short-hand and a fair knowledge 
of the practice. Weexhort you to keep on. Spend 
some time every day writing exercises. It will pay 
you. There will be nothing to regret. You will be- 
come a swift and skillful reporter in due time. May 
the highest success be yours is the wish of your in- 
structor and of the editor also. 


VOCABULARY. 
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The Albany Law Journal. 





ALBANY, Marca 12, 1892. 
CURRENT TOPICS. 
M\HERE are several serious objections to Mr. 
Fiero’s scheme for the reporting of judicial 
decisions, which are not satisfactorily explained by 
his recent letter to this journal. These are obvious 
on a careful reading of the bill, a copy of which we 
have obtained after an industrious hunt. The first 
objection is to the class from whom the new third 


; 


reporter (awkwardly called the ‘‘State” reporter) 
is to be obtained. The appointment is to be made by 
the governor, and the appointee must be a lawyer 
‘*to be recommended by the executive committee 
of the Bar Association of the State of New York 
by a majority vote thereof.” The reason of this 
is inconceivable unless it is to foster the inter- 
ests of the members, or possibly of some par- 
ticular member of that association. Why should 
that body of gentlemen have this valuable privilege? 
There are only about five hundred of them, all told, 
and they have not been able to get together a 
quorum in many years. The other eleven thousand 
five hundred lawyers of the State, who include sev- 
eral lawyers quite as well fitted, will naturally raise 
objection to this narrow favoritism. It is worthy 
of remark that Mr. Fiero’s proposed bill was not 
discussed or read at the meeting of the association 
which approved it, but was taken on faith. The 
second objection is the increased expense. Not 
only a salary and allowance for expenses to the new 
reporter of $10,000, yearly, but the three reporters, 
or ‘*council,” are to have together $2,000 more for 
counselling; the ‘‘ chairman,” the Court of Appeals’ 
reporter, is to get $1,000 of this and the other two 
$500 each. Then a complete set of the reports is to 
be furnished each county clerk at the expense of 
the county! Third, ‘no decision which shall be 
contained in any of said reports shall be cited to the 
court from any other report, and it shall be the 
duty of the courts to make rules to enforce this pro- 
vision.” This is grossly impolitic; probably uncon- 
stitutional. The Legislature would have just as 
much right to dictate the size and form of briefs, 
and who shall print them. If the ALBany Law 
JouRNAL, or the New York Law Journal, or the 
State Reporter should contain a case in full, 
also embraced in the official series, the judge, 
forsooth, may not hear it read from those peri- 
odicals! Again, it is provided that no judge shall 
‘Callow the use of, loan or give away” any opinion 
“to be used in furthering the publication of 
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any series of reports” except the official series. 
This is clearly in violation of the constitutional pro- 
vision for free publication of the opinions. Finally, 
it is put in the power of this ‘‘ council” of three 
reporters to annul any contract which they may 
have awarded for printing the reports, if they deem 
that it has not been faithfully kept. Really, this 
council of three crowds the famous Venetian coun- 
cil hard for arbitrary power. We have no objec- 
tion to Mr. Fiero’s scheme for a third official series 
of reports, but he cannot thus prevent others from 
publishing nor the courts from allowing the use of 
their editions. Even the English council does not 
pretend to shut off the famous Law Times Reports, 
which, by the way, are a great deal prompter and 
better than the official series. In short, this scheme 
sounds and smells to us of jobbery, and tends to an 
intolerable, close corporation of reporting, and to 
certain favoritism, which will not be grateful to 
nine-tenths of the legal profession, provided they 
understand what the bill really proposes. We print 
the bill in full in this number. 


By Senate resolution of January 13, 1892, the 
commissioners on capital punishment of this State 
were requested to ‘‘transmit to the Legislature 
an additional and more extended report, containing 
their reasons for objecting to publicity in capital 
executions, and especially for restricting the attend- 
ance on such executions and prohibiting the publi- 
cation of the details in newspapers; and also as to 
the constitutionality of the present law in these re- 
spects.” This report was transmitted January 19. 
The commissioners say that for nearly sixty years 
the policy of the State has been to have executions 
private, the statutes designating who should be 
present, and that nothing was provided about news- 
papers because the ‘‘few newspapers which then 
existed were not in the habit of publishing sensa- 
tional stories and details which to-day form the 
staple attraction of so many of our modern newspa- 
pers.” They continue: 

“Your commissioners failed to see how it was pos- 
sible to preserve the private character of executions if 
on the next day newspapers were permitted to pub- 
lish highly-colored and sensational descriptions of the 
occurrence, bringing forcibly to the eye of the reader 
the scene as fully or even more so than if be were per- 
sonally present. The execution might as well be pub- 
lic and the people at large have an opportunity of see- 
ing the horrible details themselves. | Hence the com- 
mission reported the proviso, forbidding publication 
in newspapers of the details, in order to carry out 
what they understood to be the original intention of 
the law, which was to prevent unnecessary publicity. 
At the same time careful provision was made for the 
preservation of a proper and accurate report by the 
sworn officials who were required to be present, which 
gave all the necessary details in order to enable the 
Legislature, upon inquiry at any subsequent time, to 
determine whether such execution had been decent, 
orderly and in accordance with law, or whether any 
unnecessary injury or cruelty in the process employed 
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had been inflicted upon the offender. Such report is 
by law made a public documeut. Not only the state- 
ment of what occurred, but also the autopsy showing 
the result of the occurrence, is embodied init. Any 
citizen who cares to inform himself in regard to the 
matter hasa perfect right at any time to inspect such 
report, after the same has been filed, and to take a 
copy thereof. I'he cry made by certain of the news- 
papers, that the public want to know and are entitled 
to know what tukes place, was fully answered, in the 
opinion of your commissioners, by the provisions of 
the present statute Thereisa vast difference between 
furnishing information fora legitimate purpose and 
furnishing the community with accounts more or less 
sensational, and some indeed wholly untrue, of the 
solemn act of execution. The object of the informa- 
tion in the one case is for the legitimate purpose of 
preserving the facts for legitimate inquiries; the ob- 
ject of the newspaper is to obtain material for sensa- 
tional articles, in order to increase its sale and enlarge 
its profits. And when it is remembered that the news- 
papers are extensively read by the criminal classes, 
who glory in the description of the courage shown by 
their colleagues undergoing the sentence of death, and 
whose minds are repeatedly stimulated to fresh acts of 
violence by the reading of such disgusting details, the 
need for keeping such details out of the public prints 
is still more apparent. Andin addition may be noticed 
the permanent injury done to the young of both sexes 
who are made familiar with such accounts through the 
medium of the newspapers, thereby exciting their cu- 
riosity and familiarizing them with the details of what 
should be and is universally regarded as the most 
solemn act, in the enforcement of the law, which the 
people of the State of New York inflicts upon an of- 
fender.” 

The pretense of the newspapers that it is essential 
to the public interests that the public should be en- 
abled by their reports to judge a mode of execution 
as cruel or humane is extremely ludicrous, in view 
of the fact that the law provides for scientific and 
expert evidence on the point. By the same course 
of reasoning it might be argued that publicity of 
executions should be restored. What particular su- 
periority of judgment has a newspaper reporter 
over an ordinary citizen on this point, and when 
have the public deputed this office to the newspa- 
pers? If there were any force in the argument it 
could only attach to the few first executions, for 
after the humane character of the method had been 
established there would be no necessity for continu- 
ing the investigation at every execution, The com- 
mission devote some ten or twelve pages to the 
question of the constitutionality of the exclusion of 
the reporters. It is hardly worth the powder. 
The Constitution simply provides that the citizen 
may ‘‘write and publish his sentiments.” The act 
does not forbid this, It might as well be contended 
that the court have no power to exclude spectators, 
including reporters, from the court-room, or that 
newspaper reporters have a constitutional right to 
enter the prisons and witness the punishment of re- 
fractory convicts and satisfy themselves whether life- 
convicts or others are humanely treated. The matter 
is clearly within the police power of the State. The 
report is full of excellent and cogent testimony to 
the impolicy of making public the details of execu- 
tions, and it should be read by every Icgislator 





called on to vote upon the question of modifying 
the law. Every honest newspaper in the State will 
admit that the modification is demanded only to in- 
crease its sales, and if it shall be granted the State 
will witness the degrading spectacle of newspapers 
bidding for the privilege, which would be worth a 
great deal of money to the fortunate few who should 
obtain it. Let not the Legislature truckle to thie 
catch-penny press. 

At a meeting of the Maine State Bar Association, 
the president, Hon. C. F. Libby, made an address 
in which he spoke at large of the need of reform 
of the legal procedure of that State, with especial 
stress on the abolition of the distinction between 
law and equity. We make the following significant 
extracts 

“Maine is one of the few States of the Union that 
has adhered most strictly to the system of laws and 
forms of procedure that we receive asa part of our 
English inheritance. With comparatively slight mod- 
ifications we are using the same forms of action and 
method of procedure which existed in the time of the 
Tudors and Stuarts, and which were elaborated by the 
learning of a Saunders, a Coke and a Hale. We have 
only partially liberated ourselves from a system of 
pleadings so replete in refined distinctions and arbi- 
trary tecbnicalities that the logic of the schoolmen 
seems simple by comparison, and whose merits, how- 
ever greatas a system of formal logic, could not sur- 
vive the tardy recognition that under its operations, 
form often supplanted substance and the interests of 
suitors were sacrificed to the subtilty of the pleaders. 
* * * The growth of equity is due to 2 recognition 
ofthe limitations and defects of the common law, and 
to-day we recognize the fact that equity is the most 
elastic, comprebensive and valuable feature of our ju- 
dicial system, and yet our distrust of it has been so 
great in the past that not until the year 1874 did the 
Legislature confer upon the Supreme Judicial Court of 
this State full equity jurisdiction, and to-day we are 
still suffering from a strict adherence to the artificial 
distinctions between these two systems which are 
largely due tothe jealousy and want of harmony which 
existed between the courts of equity and common law 
in England, and which are perpetuated by our system 
of procedure. Mainly by judicial legislation have 
equitable defenses, which are in the highest degree 
meritorious, gained a footing in common-law actions, 
and that only to a very limited extent, and yet it 
would be difficult to state on theoretical grounds why 
the distinctions between these two svstems should be 
continued, especially when both systems are adminis- 
tered by the same court. There is no natural reason 
based on grounds of comparative jurisprudence for the 
distinction, and the blending of the two systems under 
more simplified forms of pleadings, which would elim- 
inate the obsolete fictions and useless technicalities of 
our present system, would not only be consistent with 
the practice of other nations, but promotive of justice 
and the rights of suitors. So much is sacrificed to an- 
cient models and forms which grew up under condi- 
tious which have uow disappeared.” 

The speaker then gave an extended review of the 
English Judicature Act, and quotes the following 
language of Chief Justice Cockburn: 

“A Roman legislator complained that the works on 
Roman law had become the load of many camels. How 
truly may that be said of the law of this land, with 
this exception, that for camels I could, if you would 
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allow me, substitute cartloads. The truth is that the 
unwritten law, in the reports and decided cases, and 
in the innumerable treatises which spring up like grass 
under our feet, has become at last a chaotic mass, a 
labyrinth, in which no man can find his way, unless he 
has gota lawyer to go along with him and support 
him. Now that is a state of things which I think is not 
creditable to us as a great nation. You bave brought 
justice to every man’s door; you mast bring a knowl- 
edge of the law, at all events of its elementary princi- 
ples, and as far as you can a knowledge of its principles 
to every man. * * * It is time that your laws 
should be reduced into intelligent phraseology; it is 
time that your laws should be digested. * * * No 
one but alawyer knows what is law except as to the 
most elementary principles. * * * My advice, andl 
am very glad to have the opportunity to express it pub- 
licly here, to the legislator, lawyer and the laymen is: 
‘ Digest, digest, digest—Codify, codify, codify.’ I will 
not listen to man who tells me that the thing is not ca- 
pable of being done. Other nations have done it. 
* * * Tt isnot only France that has done this, for 
other Continental nations have done thesame. Prus- 
sia, Austria and Italy have alladmirable codes. * * * 
There are some people who run away with the strange 
notion that the lawis made only for lawyers and 
judges to interpret. They do not seem to see the fact 
that the law is made for the community, and not 
merely for the body of lawyers. * * * Depend 
upon it the time will come when the pressure of pub- 
lic opinion on this subject will not allow our law to re- 
main in the state of chaotic uncertainty in which toa 
certain extent it is.’’ 

The speaker did not commit himself in respect to 
general codification further than to say, ‘‘ England 
has again set us the example, having already adopted 
a Code in certain branches, and more than half the 
States of the Union are now Code States.” The 
last remark is correct as to codification of proced- 
ure, but not as to general codification. The only 
Code States, in this sense, are California, Georgia, 
Louisiana and North Dakota, we believe 


Only two new law journals this week! The 


Michigan Law Journal is a handsome monthly of | 


forty pages, issued by the University of Michigan 
in the interests of its law school. It has a notable 
list of contributors: Judge Cooley and Byron M. 
Cutcheon, who write on ‘‘ Methods of Appointing 
Presidential Electors;” Prof. J. C. Knowlton, who 
writes on ‘‘ Embarrassments to Legal Education; ” 
Alfred Russell, who treats of ‘‘Three Corporation 
Cases in 139 U.S. Rep.;” Dr. M. D. Ewell, who 
writes of ‘‘ Writing Ink, and its Identification on 
Written Documents ” — possibly the paper he read at 
Chicago a month ago, An editorial advises students 
to study law six hours a day, ‘‘and other subjects, 
such as sciences, the remainder of the time.” We 
believe a student will learn more Jaw in three hours 
of daily study than in six, and there are very few 
men whose minds are not dulled by eight or ten 
hours of daily study. The other journal is the 
Monthly Law Digest and Reporter, which in sixty- 
six pages professes to give abstracts of all the decis- 
ions of the month ‘relating to mercantile law, the 
law of corporations, evidence, torts, and patent 
copyright, constitutional, criminal and other 


branches of law of general interest, gathered from 
each Province of the Dominion, the United States, 
England, France, Ireland and Scotland,” edited by 
F. Longueville Snow, Law Librarian, Montreal, 
with the concurrence of leading lawyers. At the 
end of the digest are articles on contracts in restraint 
of trade, electric railways and unfair competition in 
business. The scheme is commendable, and its exe- 
cution in this number is good. 





The February number of The Magazine of American 
History (published at 743 Broadway, New York), is es- 
pecially interesting to lawyers on account of its lead- 
ing article, by Mr. Charles Cowley, of Lowell, Mass., 
entitled ‘‘ The Minority Report of the Electoral Com- 
mission.” This important document was prepared by 
Judge Abbott, of Boston, a member of the commis- 
sion but never promulgated norsigned, nor published 
until now. It is important and interesting as a 
clear and vigorous presentation of the views and ar- 
guments of the seven who were overborne by the 
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| eight. The minority were wise in not adopting the 
protest, for it counselled resistance to the finding of 
the commission, charged that the title of President 
Hayes depended ‘on fraud, corruption and con- 
spiracy,” that he was ‘‘a usurper, and should be 
and will be so held by the people,” and advised that 
the people ‘‘ rebuke and overrule the action of the 
commission.” We have never had any sympathy with 
the spirit which prompted this advice, and Mr. Til- 
den evinced his patriotism in refusing it. The ar- 
bitration in question was originated and proposed 
| by the Democrats, and while no one will blame 
them for declaring their opinion that the award 
was wrong, no true patrict could have advised re- 
sistance to it. If the award had been the other 
way, there would have been as great and probably 
greater dissatisfaction and disappointment. Awards 
| of arbitrators never satisfy both parties. The spirit 
of Great Britain in accepting the Alabama award 
| with so little unmanly whining was admirable. The 
article in question has a full-page picture of the 
commission and the audience, from a large painting 
by Mrs. Fassett, of which all the figures, with two 
or three exceptions, were made from life, and which 
| now hangs ina corridor of the capitol. The like- 
| nesses are excellent and easily recognizable, even in 
the small page of the magazine. The picture is ac- 
| companied by keys. The moment selected is when 
Mr. Evarts was addressing the commission. The 
magazine also has an interesting illustrated article 
on Columbus, in which the writer declares his be- 
lief that at one period his mind was unhinged. So 
thinks Mr. Justin Winsor of late, and in addition 
| he calls him many hard names — arrogant, plebeian, 
sordid, mean, insatiable, greedy, thief, hypocrite, 
weakling, pitiable, slave-driver, etc. Why not 
pirate also? 


General Butler has discovered a new way of ad- 
vertising his book, which is published by subscrip- 
| tion, He takes the ground that one who has bought 
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a copy has no right to sell, lend or give it away, no 
matter how much he may wish to get rid of it, and 
he proposes to make a test in a case where a clergy- 
man in Lowell has given a copy to a public library, 
and he proposes to have the library restrained from 
circulating it. One might be induced to subscribe 
for the book, but never to this view of the law. 
One might as well contend that if a man buys a 
house in a block, or a horse in a stable, he has no 
right to sell it until the seller has disposed of the 
others. The General ought to revive his knowledge 
of the doctrine of restraint of trade, and remember 
that traffic may not be thus ‘‘corked up.” We are 
inclined to the view that if a man buys a house he 
may sell or give it away, or take boarders or enter- 
tain guests in it gratuitously, without regard to the 
effect on the vendor’s market for his other houses, 
and that if one hires « horse there is no implied 
contract he will not take another to ride behind or 
upon it. 





The Green Bag for February is an exceedingly, 
but not excessively, lively number, the humor of 
the feast being tempered by a common-law skele- 


This legal and poetical genius had a professional 
income, during the first two years of his practice, of 
‘* between thirty-five and fifty dollars per annum.” 
If Lord Tennyson had written those lines, he would 
have got a thousand dollars for them, and they 
would have been cabled across the ocean. The 
chief justice does us the great honor of associating 
us with this classic letter by introducing it as fol- 
lows: ‘‘Some humorous compliments fabricated by 
the good humor of the ALBANY Law JouRNAL have 
rendered me conspicuous in the eyes of that restless 
part of mankind, the seekers after photographs and 
biography.” Does his honor mean to insinuate that 
we are ever in a dad humor with anybody? The 
beautiful modesty of the chief's little sketch of him- 
self is atoned for by a longer notice of him, in this 
number, in Mr. Walter B. Hill’s second article on 
the Supreme Court of Georgia, which he introduces 
by saying: ‘‘Chief Justice Bleckley is as tall as 
Bishop Brooks, and every inch is pure genius.” In 
speaking of the chief's resignation from the bench 





ton in the form of an article on ‘‘ Tyrrel’s Case and | 


Modern Trusts,” by Prof. James B. Ames. 
leading full-page portrait is of Chief Justice Bleck- 
ley, a most patriarchal figure, which brings confusion 


The | 


| written. 


on our favorite theory that great men never wear | 


long beards. He must be the exception that tests 
the rule. 
terity,” by the same chief justice, a composition 
worthy of Charles Lamb, in every line of which 
shines a delicious humor, and every line of which 
we have read and re-read with delight. Nothing 
could be more charming than his description of his 
short military service in the confederate cause: “TI 
was discharged on account of ill-health, after a few 
months’ service in Western Virginia, without hav- 
ing shed any one’s blood or lost any blood of my 
own. The state of my martial emotions was some- 
what peculiar: I loved my friends, but did not hate 
my enemies. Without getting ‘fighting mad,’ I 
went up to commit my share of slaughter, being 
actuated by a solemn sense of duty, unmixed 
with spite or ill-will. When I consider how de- 
structive I might have been had my health supported 
my prowess, I am disposed to congratulate * gentle- 
men on the other side’ upon my forced retirement 
from the ranks at an early period of the contest. 
To the best of my remembrance, I was very reluctant 
but very determined to fight.” We know how to 
feel for the chief justice when he says: ‘‘ During 
most of my life I have had a strong, and to me, un- 
accountable propensity to metrical transgression.” 
There are few living poets who could surpass or even 
equal the little poetical address to the ‘‘ Lady of tlie 
Law,” which he gives in this paper, and which de- 
scribes his early idealization of the law. Any poct 
might well envy the following: 
‘In a pensive, dreamy silence 
Iam very often found, 


As if listening to a rainbow, 
Or looking at a sound.” 


The leading article is ‘*‘ A Letter to Pos- | 


in 1880, and of its ‘‘ unaffected modesty ” he says: 
**Tn the opinion of the bar and the public there was 


| a grim humor in it, coming from the one man in the 


State who was pre-eminently the best qualified for 
the bench.” Mr. Hill's article is full of interesting 
biography of other judges and is unusually well 
‘In the Probate Registry” is a bright 
bit of verse from ‘‘ Lays of a Lazy Lawyer,”— which 
title might just as well be written, ‘‘ Laze of a 
Laysy Lawyer.” In the midst of a prosaic and 
mocking generation, it is pleasant to read the fol- 
lowing peroration of an article on “ The Literature 
of the Law,” by Prof. Ernest W. Huffcut: “It is 
not strange that so many literary articles seek in it 
the subject matter of their art, or that the greatest 
poem of the age, ‘The Ring and the Book,’ should 
reproduce the archaic phenomenon of a poetic legal 
treatise. And perhaps we may now be able to ap- 
preciate better than ever before, the admirable re- 
straint which the accomplished editor of the ALBANY 
Law JourNAL has exhibited in not turning the entire 
body of English law into what would doubtless be 
instantly welcomed as the Great English Epic.” 
The following from the same article will find general 
approval among scholars: ‘‘ Among recent jurists 
the names of Sir George Jessel and Francis M. Finch 


| will occur at once to all readers of the reports as 


authors whose opinions are as classic in style as the 


| essays of Lowell or Curtis.” 
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NOTES OF CASES. 





N Wharton v. Christie, Court of Errors and Ap- 

peals of New Jersey, December 22, 1891, it was 
held that if an employee, having been illegally dis- 
charged, send in his written resignation, and the 


| same has been accepted by his employer, a suit will 
| . . . . 
| not lie in his behalf on the contract of service, and 


parol evidence is incompetent to destroy or impair 
such written contract. The court said: ‘‘ It will be 
observed that the legal question thus presented by 
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these facts is whether an employee can be permitted 
to set up that his contract of employment still con- 
tinues to subsist after he has in writing voluntarily 
presented to his employer his written resignation, 
which has been accepted. It is to be noted that, 
when the resignation in the present instance was 
executed, this was the situation, regarding it from 
the employer’s own point of view: The contract of 
employment was still in force, as it had in no wise 
been impaired or ended by the antecedent illegal 
discharge; and, in this attitude of things, he him- 
self, by his own voluntary act, put an end toit. I 
say by his own voluntary act, because there is and 
can be no pretense that there was either fraud or 
duress in the transaction. The inquiry therefore 
presses: On what ground can a resignation of this 
character be avoided or annulled?) Why is it not 
utterly conclusive?’ This resignation was a con- 
tract in writing between these parties, and it could 
not be altered by parol, The object or purpose of 
it was entirely legal, nay, even laudable, as it was 
designed to enable the employee, who at the worst 
had committed but a slight offense, if he had com- 
mitted any, to seek for employment clsewhere with- 
out the stigma fixed upon him of having been dis- 
charged by his last master for imputed disobedience, 
The employee had, upon being illegally discharged, 
the option either to yield to it or to resist, and he 
chose the former of the alternatives, and evinced 
such election in the conclusive form of a written 
resignation. It seems to me, upon the plainest 
principles of law, that after such an act as this the 
employee was utterly precluded from asserting in a 
court of law that the contract between himself and 
his employer still continued in existence. * * * 
The question thus presented is of importance, for it 
relates to the legal efficacy of written agreements, 
This resignation was a written agreement. It pur- 
ported to be absolute for all purposes, on its face. 
Its legal effect was to destroy the contract then ex- 
isting between this employer and this employee. 
And yet on this trial the jury has been permitted to 
say that this paper does not contain the real under- 
standing of these parties; that, contrary to the 
plain statement of the writing, they did not intend 
to affect in any degree the relationship between 
themselves as employer and employee. My conclu- 
sion is that this rule, if adopted in practice, will in 
a most disastrous manner affect the legal depart- 
ment to which it relates, and will greatly deprive 
written contracts of that impregnability to the as- 
saults of parol evidence which it has ever been the 
policy of the law to impart to them.” Depue, Reed, 
Scudder, Clement, Smith, and Whitaker, JJ., con- 
cur with Beasley, C.J. McGill, Ch., and Magie, 
Knapp, Bogert, Brown and Van Syckle, JJ., dissent. 


In Highland Ave. & B. R. Co. v. Mattheiws, Su- 
preme Court of Alabama, December 2, 1891, it was 
held that where a corporation builds its railway 
along a street, without the consent of the owners of 
property abutting thereon, and without making 





action at law and may recover prospective damages 
therein. The court said; ‘*The principal conten- 
tion in the case is upon the rulings of the trial court 
on the question of the measure of damages. The 
appellant insists that the plaintiffs could not be en. 
titled to recover prospective damages, that they 
were treating the obstruction complained of as a 
nuisance, and that in an action for the injury caused 
thereby their recovery could not go beyond the 
damages sustained prior to the commencement of 
the suit. In the Alabama eases against municipal 
corporations the measure of damages for injury 
caused to abutting property by changes in the 
grades of strects or sidewalks has been stated to be 
the difference in the market value of the property 
before and after the act complained of. City Coun- 
ceil v. Maddow, 89 Ala. 181; City Council v. Townsend, 
80 id. 489. The appellant contends that those au- 
thorities are not applicable here. It is true that the 
rule contended for by the appellant is supported by 
the decisions in several States. In Uline v. Rail- 
road Co., 101 N. Y. 98, the suit was by an abut. 
ting owner to recover damages sustained from the 
construction of a railway in the street fronting 
his premises, and, after a full consideration of the 
question of the measure of damages, it was held that 
the plaintiff could recover only temporary damages; 
that is, such damages as had been sustained up to 
the commencement of the action. This ruling has 
been adhered to in later cases arising in that court, 
and some other courts have reached similar conclu- 
sions. Carl v. Railroad Co, 46 Wis. 625; 6 Am, 
& Eng. Enc. Law, 595, note 4. There are evidences 
in the later New York cases that that court has not 
remained satisfied with the decision in the Uline 
Case. The inconveniences which have been devel- 
oped in the attempts to adhere to that ruling have 
however been obviated, in a great measure, by en- 
couraging such shifts as permitting damages for 
permanent injury to property to be assessed in such 
cases if the defendant failed to invoke the benefit of 
the decision against the propriety of this course, 
thus allowing the rule as to the measure of damages 
to be determined by the acquiescence of the par- 
ties, rather than by the law; or by allowing a judg- 
ment for past loss of rentals, and in the same case 
granting an injunction restraining the further op- 
eration and maintenance of the road, unless the de- 
fendant paid a certain sum equal to the amount of 
depreciation in the value of the property, as for a 
permanent appropriation. Pond v. Railway Co., 112 
N. Y. 186; 3 Sedgw. Dam. (8th ed.) 465-476, 
where there is a review and criticism of the New 
York cases. The principal reasons suggested for 
limiting the recovery in a case like this one to the 
damages sustained up to the commencement of the 
suit are (1) that when the defendant has paid the 
permanent damages it should have a clear title to 
the property taken, and such title cannot be ac- 
quired as a result of a judgment against it in an ac- 
tion for trespass or for a nuisance; and (2) that the 
person injured by a nuisance may have it abated, 


them compensation, such owners may maintain an | and it would be unjust to allow the plaintiff to re- 
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cover damages for the permanent injury caused to 
his property by the nuisance, and still retain the 
right to bring subsequent actions for damages 
caused by a continuance of the nuisance, and also 
the right to have the nuisance itself abated at any 
time. The first of these reasons can have no weight 
on this case. The counsel for the plaintiffs ex- 
pressly waived the right to recover compensation 
for the property which was taken by the defendant. 
The claim was for damages for the injury to the lot 
abutting on the street where the obstruction was 
made. The plaintiffs’ entire claim would be satis- 
fied by the payment of damages. If the defendant 
had had those damages assessed in condemnation 
proceedings, it would have acquired no title to the 
injured property. It is no objection to a judgment 
for the whole damages in this case that the defend- 
ant does not thereby get title to property which it 
has not taken, and which it does not seek to ac- 
quire. When compensation has been made to the 
plaintiffs for the injury to their property, they can 
no longer disturb the defendant on that account. 
The other reason suggested implies that the obstruc- 
tion complained of must be treated as an abatable 
nuisance. It was not so treated in this case. There 
is nothing in the complaint or in the evidence to 
indicate that the embankment or fill was constructed 
otherwise than as the defendant would have been 
authorized to construct it if the damages occasioned 
thereby to the plaintiffs’ property had been first as 
sessed and paid. If the injury was such that final 
compensation therefor could have been made in 
condemnation proceedings, its character was not 
changed by the fact that such proceedings were not 
resorted to. There is no magic in such proceedings 
to compel a resort thereto in order to obtain an as- 
sessment of damages for an injury, the full damages 
from which in any other proceeding would be re- 
garded as legally unascertainable or as incapable of 
recovery. Damages which can be assessed in con- 
demnation proceedings can be assessed just as well 
in an ordinary action at law. It is not perceived 
why the payment of the damages awarded on a 
formal condemnation could be any more effectual to 
prevent the maintenance of subsequent suits by the 
property-owner than would the payment of a judg- 
ment of a court of law for damages for exactly the 
same injury. The grievance of the plaintiffs is that 
they have not been paid for the injury caused to 
their lot. That claim can be fully satisfied by pay- 
ment of a judgment for damages. There is nothing 
to indicate that the maintenance in its present con- 
dition of the structure erected by the defendant in 
front of the plaintiffs’ lot will furnish them with 
any legal cause of complaint after they shall have 
been paid for the injury to their property. The 
plaintiffs’ entire cause of action can be disposed of 
just as effectually in this suit as in any other form 
of proceeding. If the structure in question is of a 
permanent character, its existence and continuance 
in its present condition constitute but one wrong. 
Future and past damages on account of it are at- 
tributable to but one cause. To allow successive 





suits for the recovery of such damages in parts 
would amount to giving several causes of action for 
a single tort. This would be in violation of the 
principle that fresh damage, without a fresh injury, 
does not authorize a second or subsequent action. 
That cases like the present one come within this 
principle is the generally accepted view. The New 
York rule of damages recoverable at law has not 
prevailed in analogous cases decided in other juris- 


dictions. New York El. R. Co. v. Fifth Nat. Bank, 
135 U. S. 442. In O'Brien v. Railroad Co., 119 


Penn. St. 184, the action was for damages to prop- 
erty caused by excavations made along the street 
upon which the property abutted. It was held that 
the injury was single and indivisible, and that the 
damages could not be severed. In Fowle v. Railroad 
Co., 112 Mass, 334, it was held that the plaintiff 
could recover for prospective as well as past injury 
caused by the construction of a road-bed in such a 
manner as unnecessarily to turn the current of a 
stream against his land and wash away his soil. In 
Railroad Co, v. Loeb, 118 Ill, 208, it was decided 
that for taking or injuring land by the permanent 
structures of a railroad there should be but one re- 
sponse in damages. The reasonable rule on the 
subject, and the one which is maintained by the pre- 
ponderance of the authorities, is that where perma- 
nent structures are erected so as to cause a deprecia- 
tion in value of adjacent or contiguous realty, the 
injured party may, and therefore must, recover com- 
pensation in one action for the entire loss. 1 Sedgw. 
Dam. (8th ed.), § 95; 5 Am. & Eng. Enc. Law, 20; 
Railway Co, v. Eberle, 110 Ind. 542; City ef North 
Vernon v. Voegler, 103 id. 314; Troy v. Railroad Co., 
23 N. H. 83. And that the damages in such a case 
are to be measured by the depreciation in the mar- 
ket value of the property caused by the structure in 
question. 3 Sedgw. Dam. 414. The result is that 
the rule as to the measure of damages which has 
been stated in the Alabama cases against municipal 
corporations for similar injuries to property is 
equally applicable here.” 


In Standard Oil Oo. v. Tierney, Court of Appeals 
of Kentucky, December 10, 1891, a quantity of 
naphtha was placed in a car by a shipper and billed 
as ‘‘carbon oil.” Across the heads of the barrels 
were branded the words ‘ Unsafe for illuminating 
purposes.” On the trip the conductor entered the 
car with a lantern to stop a leak, and while so en- 
gaged was injured by an explosion. Held, that evi- 
dence that after the accident the shipper changed 
the method of labeling the barrels, was inadmissi- 
ble. The court said: ‘*There seems to be some di- 
versity of opinion on this point, the weight of au- 
thority being opposed to the admission of this char- 
acter of testimony as a means of showing neglect on 
the part of the defendant. The Minnesota court, in 
Morse v. Railroad Co., 30 Minn. 465, said: ‘We 
think such a rule puts an unfair interpretation upon 
human conduct, and virtually holds out an mdace- 
ment for continued negligence.’ In Lang v. Sanger, 
76 Wis. 71, in an action for an injury sustained by 
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reason of defective machinery, the court held that 
it was erroneous to show that the defects were re- 
paired after the accident. In Railroad Co. v. Clem, 
123 Ind. 15, it is said: ‘To declare such evidence 
competent is to offer an inducement to omit the use 
of such care as new information may suggest, and to 
deter persons from doing what the new experience 
informs them may be done to prevent the possibility 
of future accidents.’ Other cases determine that 
such evidence is open to the objection that it raises 
distinct and independent issues for the considera- 
tion of the jury. Nalley v. Carpet Co., 51 Conn. 
524; Payne v. Railroad Co.,9 Hun, 526; Ely v. 
Railway Co., 77 Mo. 34; Reed v. Railroad Co., 45 
N. Y. 574.” 





LINES WRITTEN ON MY EIGHTY-SEV ENTH 
BIRTHDAY. 


By Davip Dup.Ley FIELD, 


What is it now to live? It is to breathe 
The air of heaven, and behold the pleasant earth, 
The shining rivers, the inconstant sea, 
Sublimity of mountains, wealth of clouds, 
And radiance o'er all of countless stars. 
It is to sit before the cheerful hearth 
With groups of friends and kindred, store of books, 
Rich heritage from ages past, 
Hold sweet communion, soul with soul 
O’er things now past, or present or to come, 
Or muse alone upon my earlier days, 
Unbind the seroll, whereon is writ 
The story of my busy life, 
Mistakes too often, but successes more 
And consciousness of duty done. 
It is to see with laughing eyes the play 
Of children sporting on the lawn, 
Or mark the eager strifes of men 
And nations, seeking each and all, 


Advantage to obtain belike 4 


Above their fellows; such is man! 
It is to feel the pulses quicken, as I hear 

Of great events near or afar 

Whereon may turn perchance 
The fate of generations, ages hence. 
It is to rest with folded arms betimes, 

And so surrounded, so sustained, 

Ponder on what may yet befall 

In that unknown mysterious realm 
Which lies beyond the range of mortal ken, 
Where souls immortal do forever dwell, 
Think of the loved ones who await me there, 
And without murmuring or inward grief, 

With mind unbroken and no fear, 
Calmly await the coming of the Lord. 


February 13, 1892. 


POWER IN TRUST—TOWNSHEND v_ FROM- 
MER, 125 N. Y. 446. 
HE recent decision of the Court of Appeals in 
| Townshend v. Frommer, 125 N. Y. 446, is so import- 
ant in its construction of the effect of a power in trust 
that some comment upon it may be permitted. The 
facts are as follows: C. owned land subject to a mort- 
gage. She conveyed that land to a trustee on trust to 
receive the rents and profits and pay them to her dur- 
ing her natural life, and on the further trust that at 
her death he should convey the same in fee to the chil- 
dren of C. living at her death, and the surviving chil- 





dren of suchas might then be dead, in equal portions, 
per stirpes and not per capita. 

The mortgage was subsequently foreclosed. C. and 
trustee were made parties. Children of C. then living 
were not made parties. C.died. The plaintiff, a 
grantee of children and grandchildren of C., brought 
ejectment against the purchaser, a grantee of the pur- 
chaser at the foreclosure. 

It is very possible that in any view of the case the de- 
fendant, as to the plaintiff, was at least a mortgagee in 
possession, and that the plaintiff was only the owner 
of the equity of redemption and therefore could not 
maintain ejectment, but could only bring a bill to re- 
deem. For it appears that on the foreclosure the 
owner of the mortgage purchased at least a part of the 
premises. He would thus seem to have gone into pos- 
session as mortgagee. Miner v. Beekman, 50N. Y. 387; 
Winslow v. Clark, 47 id. 261. As to the rest of the 
land the holder of the mortgage acquired the title 
from another purchaser. It may be that as to that 
part he was not mortgagee in possession, under Schri- 
ver v. Schriver, 86 N. Y. 575. 

However this may be, the case was not decided on 
any such ground. But it was decided on the ground 
that the children and grandchildren of C. living at the 
time of the foreclosure were not necessary parties. It 
is a very important question whether, under such a 
deed, the class of persons designated as entitled to the 
remainder in the estate have any rights in the prop- 
erty during the life estate, or whether their interests 
can be cut off by an action to which they are not par- 
ties. 

Some things are certain. The trustee had only an 
estate for the life of C. 1 Rev. Stat. 730, § 67. He had 
a power intrust. That power was imperative. 1 Rev. 
Stat. 734, $96. Its execution could be compelled in 
equity, both for the children of C. and for their cred- 
itors and assignees. 1 Rev. Stat. 735, § 105. Therefore 
the rights of the children of C. were so far property 
that they could be reached by creditors. 

Furthermore ©. did not in her deed reserve any 
power of revocation; therefore the power given to the 
trustee was irrevocable. 1 Rev. Stat. 735, § 108. If it 
was irrevocable, then no act of ©. could take it away. 
If C. had conveyed all her estate to the mortgagee, that 
conveyance Would not have revoked the power. Much 
less would a foreclosure, to which only C. was a party, 
have revoked the power. 

The effect of a conveyance made ona sale in fore- 
closure is declared to be the same asif it were executed 
by the mortgagor and mortgagee. Code Civ. Pro. 1632. 
If then C., the mortgagor and the mortgagee had exe- 
cuted aconveyance the purchaser would have taken 
subject to the execution of the power on the equity of 
redemption. Hence when the sale of C.’s interest took 
place on the foreclosure, the property sold was charged 
with the lien of the power, as is declared by 1 Revised 
Statutes, 735, section 107. For undoubtedly (though 
this is not stated) the trust deed was duly recorded. 
Because from the execution of the trust deed the stat- 
ute declares that the power is a lien on the property, 
from the time when the instrument takes effect. Now 
this language ineans something. And it prevents the 
alienation of the property by C., whether by deed or 
under judicial proceeding, from destroying the power, 
or from depriving the beneficiaries thereunder of their 
rights. 

lt may be said however that the reversion after the 
life estate given to the trustee remained in C. 1 Rev. 
Stat. 729, § 62. Therefore it might be urged that C. and 
the trustee together were the owners of the entire fee, 
and hence were the only necessary parties to the fore- 
closure. But could ©, and the trustee by deed have 
conveyed a fee? It would seem not. The trustee 
could not convey the life estate. 1 Rev. Stat. 730, § 65. 
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C. could not convey the reversion absolutely because 
the power was alien. 1 Rev. Stat. 735, § 107. And the 
trustee could not convey the reversion to any person 
except the children and grandchildren of CC. How 
then could the court by its foreclosure give to the pur- 
chaser more than C. and the trustee had. 

The difficulty is that the parties really in interest, as 
respects the remainder, were not C. or the trustee, but 
the children and grandchildren of C. They and they 
only were the persons entitled tu such remainder in 
the equity of redemption. 

If C. had conveyed the property to the trustee in 
trust to pay the rents to her during her life, and had 
further conveyed the land to her children living at her 
death and the surviving children of such as might then 
be dead, then there can be little doubt that those chil- 
dren would have bad estates in the land. iven dur- 
ing C.’s life such estates would have been vested, sub- 
ject to open and let inafter-born children. Byrnes v. 
Stilwell, 103 N. Y. 453. Now wherein would such a con- 
veyance differ from that which was made? Simply in 
this, that in the conveyance actually made the trustee 
was required to convey the laud to children, ete., of C. 
In the one supposed the conveyance would have 
limited the remaindertothem. Can that difference 
be of any importance when the rights of the children 
are the same in each case? Under either form of con- 
veyance the children, etc., are entitled to the remuain- 
der, beyond the control of C. or of the trustee. 

These very questions arose in Williamson vy. Field, 2 
Sand. Ch. 533. A testatrix devised land to trustees to 
receive the rents and profits and pay them to C. during 
his natural life, and in trust at his death to convey the 
land in fee to his lawful issue then living; if none, 
then to convey to acertain other person. It was held 
that the children of C. took vested equitable remain- 
ders, subject to be divested by death before C., and 
subject to open and let in after-born children; that "o 
conveyance by the trustee was necessary to vest the 
estate in the children, and that in a suit to foreclose a 
mortgage all persons having vested equitable remain- 
ders must be brought in, and that such persons were 
not affected by a suit to which they were not parties, 
although the trustee had been made a defendant 
therein. It was further held that it was enough to 
bring in the beneficiaries in esse. The same construc- 
tion as to the rights of the children of C. under that 
devise had been given by the Court forthe Correction 
of Errors in Cochran v. Van Surlay, 20 Wend. 374. 

And the principle that no conveyance by the trustee 
is necessary to vest the estate in the children has been 
since affirmed in the Court of Appeals. In Watlins v. 
Reynolds, 123 N. Y. 211, there was a devise to a trustee 
in trust to pay rents, etc., to V. for life, and a further 
trust that on the death of V. the trustee should convey 
the property ‘‘to the right heirs then living of V.”’ 
The trust was almost identical with that im the present 
case. The court held “it was unnecessary to execute 
the deed, so far as the vesting the title in the heirs of 
V.at her death was concerned. This seems to be so 
plain as not to require authority to sustain it. No 
amount of reasoning would make it plainer.” “The 
statute conveys the title just as well as the trustee could 
do.” 

The same principle had also been decided in Matter 
of Livingston, 34 N. Y. 555. 

If then the statute itself, on the death of C., con- 
veyed the title to her children, etc., ‘‘ just as well as 
the trustee could do,” it did so by the eflect of C.’s 
conveyance to the trustee, and the power therein con- 
tained. And if no conveyance by the trustee is neces- 
sary, then it must be that the children, etc., already 
without such conveyance own the remainder. 

It would be absurd to say that the statute trans- 





ferred a remainder which up to her death had belonged 
absolutely to C. For we have seen above that C. could 
not revoke the power and could do no act which would 
deprive her children, etc., of the rights limited by her 
deed. 

Again, let us suppose that the instrument in ques- 
tion had been a will, not adeed. That is, suppose as 
in the Williams Case, above cited, that A. had devised 
land to a trustee to receive rents, etc., and apply them 
to the use of C. during her natural life, and at her 
death to convey to her children, etc., as above ex- 
pressed. The trust would have been good and the 
trustee would have had an estate for the life of C. 
Where would the remainder be in such a case during 
C.’s life? Under the decision now in question, the 
remainder would be in the heirs or residuary devisees 
of A. And the mortgagee could foreclose his mortgage, 
making the trustee and those residuary devisees and 
C. parties, and leaving out altogether the children of 
C. living at the time of the foreclosure. For if, as held 
in that decision, the fee in remainder was in C. in that 
cause, then in the case supposed such fee would be in 
the heirs or residuary devisees of A. Yet it is plain 
that under a will such as we have supposed the chil- 
dren of C. would at once take the remainder, either as 
an executory devise or as a vested remainder, as was 
distinctly held in Williamson v. Fields, supra. 

It is probably true that on a foreclosure a trustee 
holding the equity of redemption in trust to pay rents 
and profits forthe life of the cestui que trust, is the 
proper party and the cestui que trust is not. But that 
is because the cestui que trust has by statute no estate 
or interest in the land. 1 Rev. Stat. 729,§60. But 
such is not the case where there isa power in trust to 
convey toa certain class of persons. Let us suppose 
in the present case that the conveyance had required 
the trustee, after the death of C., to convey the fee to 
D. Can any one doubt that in such acase D. would 
have had a fee in remainder, certainly in equity and 
probably at law? And could D. have been cut off from 
his equity of redemption by a foreclosure to which he 
was not a party? 

Now it is of no consequence to the point under dis- 
cussion whether the conveyance empowered the trus- 
tee to convey toacertain person like D., or to those of 
a certain class, who were living at C.’sdeath. For we 
have already seen that in the latter case the estate 
vests in the living children subject to open and let in 
after-born. A future estate is vested when there isa 
person in being who would have an immediate right 
to the possession of the lands upon the ceasing of the 
intermediate or precedent estate. 1 Rev. Stat. 72%, § 13. 
The uncertainty whether a child of C. would survive 
ber and thus come to the actual enjoyment of the es- 
tate is not material. Moore v. Littedl, 41 N. ¥. 66. 

If then at the time of the commencement of the 
foreclosure C. had died, there would at that time have 
been persons, viz., her children or grandchildren (it is 
not proved which), who would have had an immediate 
right to the possession of this land. Can it be possible 
that a delay ora refusal on the part of the trustee to 
execute a deed of conveyance would have taken away 
that immediate right? Certainly not in equity; prob- 
ably not at law. The sound rule must be that they 
had the legai estate without the useless proceeding of a 
deed from the trustee. ‘‘ This seems so piain as not to 
require authority to sustain it.’ 

If this be so, then at that time those children or 
grandchildren then living were necessary parties to the 
foreclosure, and their rights have never been barred. 
They were not parties and they do not claim undera 
party by title accruing after the filing of the notice of 
the pendency of the action. Code Civ. Pro., § 1632. 

L. 
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CONSTITUTIONAL LAW — PROTECTION OF 
WITNESS — SELF -CRIMINATING TESTI- 
MONY—GRAND JURY. 





UNITED STATES SUPREME COURT, JAN. 11, 1892. 
COUNSELMAN V. HITCHCOCK. 

A witness before a grand jury in the Federal courts may re- 
fuse to answer on the ground that his testimony will tend 
to criminate himself. 

44 Fed. Rep. 268, reversed. 


PPEAL from the Circuit Court of the United 
+1 States for the Northern District of Illinois. 

Petition by Charles Counselman for a writ of habeas 
corpus to release him from the custody of United 
States Marshal Frank Hitchcock, by whom he was 
held under an order made in certain contempt pro- 
ceedings. . 


John N. Jewett and James C. Carter, for appellant. 


Atty.-Gen. Willer and G. M. Lambertson, for ap- 
pellee. 


BLATCHFORD, J. On the 2lst of November, 1890, 
while the grand jury in attendance upon the District 
Court of the United States forthe Northern District 
of Illinois was engaged in investigating and inquiring 
into certain alleged violations, in that district, of an 
act of Congress, entitled “‘An act to regulate com- 
merce,’”’ approved February 4, 1887, chapter 104 (24 Stat. 
379), and the amendments thereto, approved March 2, 
1889, chapter 382 (25 Stat. 855), by the officers and 
agents of the Chicago, Rock Island and Pacific Railway 
Company, and by the officers and agents of the Chi- 
cago, St. Pauland Kansas City Railway Company, and 
by the officers and agents of the Chicago, Burlington 
and Quincy Railroad Company, and the officers and 
agents of various other railroad companies having lines 
of road in that district, one Charles Counselman ap- 
peared before the grand jury in response to a subpoena 
served upon him, and after having been duly sworn, 
testified as follows: 

“Question. Your name’ is Charles Counselman? 
Answer. Yes, sir. Q. You are the sole member of 
Charles Counselman &Co.? A. Yes,sir. Q. Engaged 
in the grain and commission business in the city of 
Chicago? A. Yes, sir. Q. Have you been a receiver 
of grain from the West during the past twoyears? <A. 
Yes, sir. Q. Over what roads did you sbip grain re- 
ceived by you during the present summer of 1890? A. 
The Rock Island and Burlington principally. Q. From 
what States was most of the grain shipped? A. From 
Kansas and Nebraska, [ think. Q. What did your re- 
ceipts in bushels amount to of corn in the months of 
May, June and Juty, 1890? A. I have no idea, I could 
not tell you. Q. Five hundred thousand bushels a 
month? A. I cannot tell you. Q. How many men 
have you employed during the last year? What is the 
usual number of men employed in connection with 
your business? A. I have I think six or seven men in 
my office. Q. Have you during the past year, Mr. 
Counselman, obtained a rate for the transportation of 
your grain on any of the railroads coming to Chicago, 
from points outside of this State, less than the tariff or 
openrate? A. That i decline to answer, Mr. Milchrist, 
on the ground that it might tend to criminate me. Q. 
During the past year have you received rates upon the 
Chicago, Rock Island and Pacific from points outside 
of the State to the city of Chicago at less than the 
tariff rates? A. That I decline to answer on the same 
ground. Q. I will ask you the same question with ref- 
erence to the Burlington. A. I answer in the same 
way. QQ. The same with reference to Atchison? <A. I 
can’t recollect that we have done any business with 


that road. Q. I will ask you whether you have during 
the last year received arate less than the tariffrate on 
what is called the *‘ Diagonal’ or Stickney road? A. 
Not to my knowledge. Q. Who attends to the freight 
department of your business? A. Myself and Mr. 
Martin. Q. Have you or the firm of Charles Counsel- 
man & Co. received any rebate, drawback or commis- 
sion from the Chicago, Rock Island and Pacific Rail- 
road Company, or the Chicago, Burlington and Quincy 
Railroad Company on the transportation of grain from 
points in the States of Nebraska and Kansas to the 
city of Chicago, in the Stateof Illinois, during the past 
year, whereby you secured the transportation of said 
grain at less than the tariff rates. established by 
suid railroad? A. I decline to answer on the same 
ground.” 

The grand jury thereupon filed in said court, on the 
22d of November, 1890, their report, signed by their 
foreman and clerk, certifying to the court the several 
questions which Counselman so refused to answer. 
Thereupon the judge of the court granted a rule on 
Counselman to show cause why he should not answer 
the said questions, a hearing was had and the court 
made an order, on the 25th of November, 1890, which 
found that the excuses and reasons advanced on behalf 
of Counselman, as to why he should not answer said 
questions, were wholly insufficient, and directed that 
he appear before the grand jury without delay and 
there answer the said questions, and also such further 
questions touching the matter under inquiry by the 
grand jury, and which should be pertinent to such in- 
quiry, as should be propounded to him by any member 
of the grand jury, or the district attorney, or any of 
his assistants. 

Counselman was again called before the grand jury, 
and the same questions, together with other kindred 
questions, were submitted to him to answer, and he 
refused to answer them and each of them for the same 
reasons. The grand jury, by its report signed by its 
foreman and clerk, reported to the court that Coun- 
selman still refused to answer the questions which he 
had previously refused to auswer, and upon the same 
grounds, and that there were also propounded to him 
by the district attorney and the grand jury additional 
questions, which and the answers thereto were as fol- 
lows: 

‘Question. Do you know whether or not the Chi- 
eago, Rock Island and Pacific Railroad Company 
transported for any person, company or corporation 
in the city of Chicago, during the vear last past, grain 
fromany point in the States of Nebraska, Kansas or 
Iowa to the city of Chicago, in the State of Illinois, for 
less than the established rates in force on such road at 
the time of such transportation? Answer. I decline 
to answeron the ground that my answer might tend 
to criminate me. Q. Do you know any person, cor- 
poration or company who has obtained their transpor- 
tation of grain from points or places in the States of 
lowa, Nebraska or Kansas, to the city of Chicago, over 
the Chicago, Rock Island and Pacific railroad, during 
the past year, at arate and price less than the pub- 
lished and legal tariff rate at the time of such ship- 
ment? A. [ decline to answer for the reason that my 
answer might tend to criminate me. Q. Do you know 
whether the Chicago, Rock Island and Pacific Rail- 
road Company, within the past year, has charged, de- 
manded or received from any person, Company or cor- 
poration in the city of Chicago any less rate than the 
open rate, or rate established by said railroad com- 
pany, on grain or other property transported by the 
said railroad company from points in the States of 
Nebraska, Kansas and Iowa to the city of Chicago, in 
the State of Illinois? If you have such knowledge 
give the name of such shipper of whom said rate was 
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such rate and shipments, stating fully all the particu- 
lars within your knowledge. A. I decline to answer 
for the reason that my answer might tend to crimi- 
nate me. Q. Do you know whether the Chicago, Rock 
Island and Pacific Railroad Company, during the year 
A. D. 1890, has paid to any shipper, at the city of Chi- 
cago, any rebate, refund or commission on property 
and grain transported by such company from points 
in the States of Kansas, Nebraska or lows, whereby 
sach shipper obtained the transportation of such grain 
or property from the said points in said States to the 
city of Chicago, in the State of Illinvis, ata less rate 
than the open or tariff rate or the rate established by 
said company? If you have such knéwledge, state the 
amount of such rebates, the drawbacks or commis- 
sions paid, to whom paid, the date of the same and on 
what shipments, and state fully all the particulars 
within your knowledge relating to such transaction 
or transactions. A. Idecline to answer for the reason 
that my answer might tend to criminate me.” 

Thereupon after a hearing, the court on November 
25, 1890, adjudged Counselman to be in contempt of 
court, and made an order fining him 3500 and the costs 
of the proceeding, and directing the marshal to take 
him into custody and hold him until he should have 
answered said questions and all questions of similar 
import which should be propounded to him by the 
grand jury, or the district attorney, or any assistant 
district attorney in the presence of such jury, and 
until he should pay such fine and costs. Under that 
order he was taken into custody by the marshal and 
held. 

On the 26th of November, 1890, he filed in the Cir- 
euit Court of the United States for the Northern Dis- 
trict of Illinois a petition setting forth the foregoing 
facts and praying fora writ of habeus corpus. The pe- 
tition alleged that the grand jury had no jurisdiction 
or authority to make the investigation in question, or 
to submit to him the several questions referred to; 
that his answers to those questions would tend to in- 
criminate him, and by compelling him to answer them 
he would be compelled to bea witness against himself 
in the criminal proceeding and investigation pending 
before the grand jury, and in any criminal proceeding 
which might be brought as a result of such investiga- 
tion, contrary to the provisions of the Constitution of 
the United States, and especially the fourth and fifth 
amendments thereof; that the District Court had no 
jurisdiction to compel him to answer said questions; 
that its order to that effect was contrary to the Con- 
stitution and laws of the United States, and was void; 
that the District Court had no jurisdiction so to ad- 
judge him in contempt; that the order imposing a fine 
upon him and committing him to the custody of the 
marshal was void, and that he was held in custody 
without legal right and contrary to the Constitution 
and laws of the United States. 

On the same day, the Circuit Court issued a writ of 
habeas corpus, returnable forthwith, the return to 
which by the marshal was that Counselman was held 
under the order of the District Court, made Novem- 
ber 25, 1890. The case was heard on November 28, and 
on December 18 the Circuit Court, held by Judge 
Gresham, delivered an opinion (44 Fed. Rep. 2C8), and 
made an order adjudging that the District Court was 
in the exercise of its rightful authority in doing what 
it nad done, overruling the motion of Counselman for 
his discharge, dismissing his petition, remanding him 
to the custody ot the marshal, discharging the writ of 
habeas corpus and adjudging against Counselman the 
costs of the proceedings. He excepted to the order 
and appealed to this court, and an order was made ad- 
mitting him to bail pending the appeal. 

In the opinion of the Circuit Court, it was held that, 
under the fifth amendment to the Constitution, which 





declares that “‘no person * * * shall be compelled 
in any criminal case to be a witness against himself,” 
a person cannot be compelled to disclose facts before a 
court or grand jury which might subject him toa 
criminal prosecution, or his property to forfeiture; 
that under the Inter-State Commerce Law it (is made 
a criminal offense, punishable by fine and imprison- 
meit, for any officer or agent of a railroad company to 
grant any shippers of merchandise from one State to 
another, and for any such shipper to contract for or 
receive, arate less than the tariff or open rate; that 
shippers, as well as the officers, agents and employees 
of corporations engaged in the carrying business be- 
tween States, are made subject to the penalties of the 
statute, but that as the protection of section 860 of the 
Revised Statutes was co-extensive with that of the 
Constitution, Counselman was entitled to no privilege 
under the Constitution; that if thereafter he were to 
be prosecuted for the offense, section 860 would not 
permit his admissions to be proved against him; that 
his refusal to testify was nota refusal to testify in a 
proceeding to obtain evidence upon which he might 
be indicted, but in a proceeding to obtain evidence 
upon which others might be indicted, and that, al- 
though in his testimony he might disclose facts and 
circumstances which would open up sources of infor- 
mation to the government, whereby it might obtain 
evidence not otherwise obtainable to secure his con- 
viction, yet if his testimony could not be repeated in 
any subsequent proceeding against him or his property 
he was protected as fully by section 860 as the Consti- 
tution intended he should be. 

Section 860 is are-enactment of section 1 of the act 
of February 25, 1868, chapter 15 (15 Stat. 37), which 
provided as follows: ‘* That no answer or other plead- 
ing of any party, and no discovery or evidence obtained 
by means of any judicial proceeding from any party 
or witness in this or any foreign country, shall be given 
in evidence, or inany manner used against such party 
or witness, or his property or estate, in any court of 
the United States or in any proceeding by or before 
any officer of the United States, in respect to any 
crime, or for the enforcement of any penalty or for- 
feiture, by reason of any act or omission of such party 
or witness; provided, that nothing in this act shall be 
construed to exempt any party or witness from prose- 
cution and punishment for perjury committed by him 
in discovering or testifying as aforesaid.” 

Section 860 provides as follows: ‘* No pleading of a 
party, nor any discovery or evidence obtained from a 
party or witness by means of a judicial proceeding in 
this or any foreign country, shall be given in evidence, 
or in any manner used against him or bis property or 
estate, in any court of the United States, in any crim- 
inal proceeding, or for the enforcement of any penalty 
or forfeiture; provided, that this section shall not ex- 
empt any party or witness from prosecution and pun- 
ishment for perjury committed in discovering or testi- 
fying as aforesaid." 

By section 10 of the Inter-State Commerce Act of 
February 4, 1887, chapter 104 (24 Stat. 382), as amended 
by section 2 of the act of March 2, 1889, chapter 382 (25 
Stat. 857), unlawful discrimination in rates, fares or 
charges for the transportation of passengers or prop- 
erty is made subject not only to a fine of not to exceed 
$5,000 for each offense, but to imprisonment in the 
penitentiary for not over two years, or to both in the 
discretion of the court. By section 12 of the act of 
1887 (24 Stat. 383), as amended by section 3 of the act 
of 1889 (25 Stat. 858), the inter-State commerce com- 
mission is authorized and required to execute and en- 
force the provisions of the act, and on the request of 
the commission it is made the duty of any district at- 
torney of the United States to whom the commission 
may apply to institute in the proper court, and to 
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prosecute under the direction of the attorney-general 
of the United States, all necessary proceedings for the 
enforcement of the provisions of the act and for the 
punishment of all violations thereof. 

It iscontended by the appellant that the grand jury 
of the District Court was not in the exercise of its 
proper and legitimate authority in prosecuting the in- 
vestigations specifically set out in itstwo reports to the 
District Court; that those reports could not be made 
the foundation of any judicial action by the court; 
that the inter-State commerce commission was spe- 
cially invested by the statute with the authority to in- 
vestigate violations of the act and charged with that 
duty, and that no duty in that respect was imposed 
upon the grand jury, until specific charges have been 
made. 

But in the view we take of this case we do not find 
it necessary to intimate any opinion as to that ques- 
tion in any of its branches, or as to the question 
whether the reports of the grand jury, in stating that 
they were engaged in investigating and inquiring into 
“certain alleged violations’’ of the acts of 1887 and 
1889 by the officers and agents of three specified rail- 
way and railroad companies, and the officers and agents 
of various other railroad companies having lines of 
road in the district (there being no other showing in 
the record as to what they were investigating and in- 
quiring into), are or are not consistent with the fact 
that they were investigating specific charges against 
particular persons, because we are of opinion that upon 
another ground the judgment of the court below must 
be reversed. 

It is broadly contended on the part of the appellee 
that a witness is not entitled to plead the privilege of 
silence, except in a criminal case against himself, but 
such is not the language of the Constitution. Its pro- 
vision is that no persou shall be compelled in any 
criminal case to be a witness against himself. This 
provision must have a broad construction in favor of 
the right which it was intended to secure. The mat- 
ter under investigation by the grand jury in this case 
was acriminal matter, to inquire whether there had 
been a criminal violation of the Inter-State Commerce 
Act. If Counselman had been guilty of the matters 
inquired of in the questions which he refused to an- 
swer, he himself was liable to criminal prosecution un- 
der the act. The cause before the grand jury was there- 
fore acriminal case. The reason given by Counselman 
for his refusal to answer the questions was that his 
answers might tend to criminate him, and showed that 
his apprehension was that, if he answered the ques- 
tions truly and fully (as he was bound to do if he 
should answerthem at all), the answers might show 
that he had committed a crime against the Inter-State 
Commerce Act for which he might be prosecuted. His 
answers therefore would be testimony against himself 
and he would be compelled to give them in a criminal 
case. 

It is impossible that the meaning of the constitu- 
tional provision can only be thata person shall not be 
compelled fo be a witness against himself inacriminal 
prosecution against himself. It would doubtless cover 
such cases, but it is not limited to them. The object 
was to insure that a person should not be compelled, 
when acting as a Witness in any investigation, to give 
testimony which might tend to show that he himself 
had committed a crime. The privilege is limited to 
criminal matters, but it is as broad as the mischief 
against which it seeks to guard. 

It isargued for the appellee that the investigation 
before the grand jury was not a criminal case, but was 
solely for the purpose of finding out whether a crime 
had been committed, or whether any one should be 
aecused of an offense, there being no accuser and no 
parties plaintiff or defendant, and that a case could 





arise Only when an indictment should be returned. In 
support of this view reference is made to article 6 of 
the amendments to the Constitution of the United 
States, which provides that in all criminal prosecu- 
tions the accused shall enjoy the right to a speedy and 
public trial by an impartial jury, to be confronted with 
the witnesses against him, to have compulsory pro- 
cess for witnesses, and the assistance of counsel for his 
defense. 

But this provision distinctly means a criminal pros- 
ecution against a person who is accused, and who is to 
be tried by apetit jury. A criminal prosecution un- 
der article 6 of theamendments is much narrower than 
a ‘‘criminal case ’’ under article 5 of the amendments. 
1t is entirely consistent with the language of article 5 
that the privilege of not being a witness against 
himself is to be exercised in a proceeding before a 
grand jury. 

We cannot yield our assent to the view taken on this 
subject by the Court of Appeals of New York in Peo- 
plev. Kelly, 24. N. Y. 74, 84. The provision of the Con- 
stitution of New York of 1846 (art. 1, §6) was that no 
person shall ‘‘be compelled, in any criminal case, to 
be a witness against himself.” The court, speaking by 
Judge Denio, said: ‘The term ‘criminal case,’ used 
in the clause, must be allowed some meaning, and 
none can be conceived other than a prosecution for a 
criminal offense. Butitmust be a prosecution against 
him, for what is forbidden is that he should be com- 
pelled to be a witness against himself.’’ This ruling, 
which has been followed in some other cases, seems to 
us, as applied to the provision in the fifth amendment 
to the Constitution of the United States, to take away 
entirely its true meaning and its value. 

It is an ancient principle of the law of evidence that 
a witness shall not be compelled, in any proceeding, to 
make disclosures or to give testimony which will tend 
to criminate him or subject him to fines, penalties or 
forfeitures. Rew vy. Slaney, 5 Car. & P. 213; Cates v. 
Hardacre, 3 Taunt. 424; Maloney v. Bartley, 5 Camp. 
210; 1 Stark. Ev. 71, 191; Case of Sir John Friend, 13 
How. St. Tr. 16; Cause of Eurl of Macclesfield, 16 id. 767 ; 
1 Greenl. Ev., § 451; 1 Burr Tr. 244; Whart. Crim. Ev. 
(9th ed.), $463; Southard v. Reaford, 6 Cow. 254; Peo- 
ple v. Mather, 4 Wend. 229; Lister v. Boker, 6 Blackt. 
439. 

The relations of Counselman to the subject of in- 
quiry before the grand jury, as shown by the questions 
put to him, in connection with the provisions of the 
Inter-State Commerce Act, entitled him to invoke the 
protection of the Constitution. State v. Nowell, 58 N. 
H. 314; Emery’s Case, 107 Mass. 172. 

It remains to consider whether section 860 of the Re- 
vised Statutes removes the protection of the constitu- 
tional privilege of Counselman. That section must be 
construed as declaring that no evidence obtained from 
a witness jby means of a judicial proceeding shall be 
given in evidence, or in any manner used against him 
or his property or estate, in any court of the United 
States, in any criminal proceeding, or for the enforce- 
ment of any penalty or forfeiture. It follows that any 
evidence which might have been obtained from Coun- 
selman by means of his examination before the grand 
jury could not be given in evidence nor used against 
him or his property in any court of the United States, 
in any criminal proceeding, or for the enforcement of 
any penalty or forfeiture. This of course protected 
him against the use of his testimony against him or his 
property in any prosecution against him or his prop- 
erty, in any criminal proceeding, in a court of the 
United States. But it had only that effect. It could 
not and would not prevent the use of his testimony to 
search out other testimony to be used in evidence 
against him or his property 11 a criminal proceeding 
in such court. It could not prevent the obtaining and 
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the use of witnesses and evidence which should be at- 
tributable directly to the testimony be might give un- 
der compulsion, and on which he might be convicted, 
when otherwise, and if he had refused to answer, he 
could not possibly have been convicted. 

The constitutional provision distinctly declares that 
a person shall not “ be compelled in any criminal case 
to be awitness against himself,” and the protection 
of section 860 is not co-extensive with the constitu- 
tional provision. Legislation cannot detract from the 
privilege afforded by the Constitution. It would be 
quite another thing if the Constitution had provided 
that no person shall be compelled in any criminal case 
to be a witness against himself, unless it should be pro- 
vided by statute that criminating evidence extracted 
from awitness against his will should not be used 
against him. But a mere act of Congress cannot 
amend the Constitution, even if it should engraft 
thereon such a proviso. 

In some States, where there isa like constitutional 
provision, it has been attempted by legislation to re- 
move the constitutional provision, by declaring that 
there shall be no future criminal prosecution against 
the witness, thus making it impossible for the criminal 
charge against him ever to come under the cognizance 
of any court, or at least enabling him to plead vhe stat- 
ute in absolute bar of such prosecution. 

A review of the subject in adjudged cases will be 
useful. 

In Com. v. Gibbs, 3 Yeates, 429, and 4 Dall. 253, in 
1802, the declaration of rights in the Constitution of 
Pennsylvania of 1776 declared that no man can *‘be 
compelled to give evidence against himself,” and the 
same language was found in the Constitution of 1790. 
Under this the Supreme Court of Pennsylvania held 
that the maxim that no one is bound to accuse himself 
extended to cases where the answer might involve him 
in shame or reproach, and it held to the same effect in 
Lessee of Galbreath v. Eichelberger, 5 Yeates, 515, in 
1803. 

In June, 1807, Chief Justice Marshall, in the Cireuit 
Court of the United States for the District of Virginia 
in Burr’s trial (1 Burr Tr. 244), on the question whether 
the wituess was privileged not to accuse himself, said: 
‘*If the question be of such a description that an an- 
swer to it may or may not criminate the witness, ac- 
cording to the purport of that answer, it must rest 
with himself who alone can tell what it would be, to 
answer the question or not. If in sucha case he say, 
upon his oath, that his answer would criminate him- 
self, the court can demand no other testimony of the 
fact. * * * According to their statement [the 
counsel for the United States], a witness can never re- 
fuse to answer any question, unless that answer, un- 
connected with other testimony, would be sufficient to 
convict him of crime. This would be rendering the 
rule almost perfectly worthless. Many links fre- 
quently compose that chain of testimony which is nec- 
essary to convict any individual of a crime. It ap- 
pears to the court to be the true sense of the rule that 
no witness is compellable to furnish any one of them 
against himself. It is certainly not only a possible but 
aprobable case that a witness, by disclosing a single 
fact, may complete the testimony against himself, and 
to every effectual purpose accuse himself as entirely as 
he would by stating every circumstance which would 
be required for his conviction. That fact of itself 
might be unavailing, but all other facts without it 
would be insufficient. While that remains concealed 
within his own bosom he is safe, but draw it from 
thence and he is exposed to a prosecution. The rule 
which declares that no man is compellable to accuse 
himself would most obviously be infringed by compel- 
ling a witness to disclose a fact of this description. 
What testimony may be possessed or is attainable 





against any individual the court can never know. It 
would seem then that the court ought never to compel 
a witness to give an answer which discloses a fact that 
would form a necessary and essential part of a crime 
which is punishable by the laws.” 

In 1853, in State v. Quarles, 13 Ark. 307, the declara- 
tion of rights in the Constitution of Arkansas of 1836 
(art. 2, $11) had declared that, in prosecutions by in- 
dictment or presentment, the accused “shall not be 
compelled to give evidence against himself.” Quarles 
was indicted undera gaming law, for betting money 
onagame of chance. A nolle prosequi having been 
entered as to one Neal, against whom a like prosecu- 
tion was pending, Neal was sworn as a witness for the 
State, and informed of the nolle prosequi, and that no 
indictment for a similar offense would be preferred 
against him, andjwas asked whether he had seen 
Quarles bet money at cards within a specified time. 
Neal refused to answer the question, alleging that he 
feared that he would criminate himself thereby. The 
trial court refused to compel him to answer, and the 
jury having found for the defendant, the State ap- 
pealed. There was a statute of Arkansas which read 
as follows: ‘In all cases where two or more cases are 
jointly or otherwise concerned in the commission of 
any crime or misdemeanor, either of such persons may 
be sworn as a witness in relation to such crime or mis- 
demeanor, but the testimony given by such witness 
shall in no instance be used against him in any crim- 
inal prosecution for the same offense.’’ Eng. Dig. 398, 
§ 72. 

The Supreme Court of Arkansas held that although 
witnesses were not expressed in the terms of the pro- 
visions of the Bill of Rights, yet they were substanti- 
ally embraced to the full extent of acomplete guaranty 
against self-accusation, and that the privilege of the 
Bill of Rights was that a witness should not be com- 
pelled to produce the evidence to prove himself guilty 
of the crime about which he might be called to testify. 
But it was further held that, by the statute, the Legis- 
lature had so changed the rule by directing that the 
testimony required to be given should never be used 
against « witness for the purpose of procuring his con- 
viction for the crime or misdemeanor to which it re- 
lated, that it was no longer necessary for him to claim 
his privilege in regard to such testimony, in order to 
prevent its afterward being used against him, and that 
the only question was whether the statutory regula- 
tion afforded sufficient protection to the witness, re- 
sponsive tothe newrule and to the constitutional 
guaranty against compulsory self-accusation. It was 
held that the statute sufficiently guarded witnesses 
from self-accusation, within the meaning of the Con- 
stitution, to make it lawful for the courts to compel 
them to testify as to all matters embraced by the pro- 
visions of the statute on that subject. 

In Higdon v. Heard, 14 Ga. 255, in 1853, it was said 
that the Constitution of Georgia declared that ‘‘ no 
person shall be compelled in any criminal case to be a 
witness against himself.’”” In that case the plaintiff 
had filed a bill in equity praying a discovery as to prop- 
erty which he alleged the defendants had won from 
him in a game of cards. The bill was demurred to on 
the ground that the law of the State compelling a dis- 
covery of gaming transactions was unconstitutional, be- 
cause such transactions were criminal, and the statute 
did not grant an absolute and unconditional release 
from punishment, and because the defendants could 
not make the discovery sought without criminating 
themselves and incurring penalties. The demurrer 
was overruled by the Supreme Court of Georgia, on 
the ground that, although all persons were protected 
by the Constitution from furnishing evidence against 
themselves, which might tend to subject them to a 
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by virtue of an act of Georgia of 1764, because under 
that act their answers could not be read in evidence 
against them in any criminal case whatever, being ex- 
cluded by the Constitution. 

In Ex parte Rowe, 7 Cal. 184, in 1857, the Constitu- 
tion of California of 1849 provided (art. 1, § 8) that no 
person shall ‘‘ be compelled in any criminal case to be 
a witness against himself.” Rowe had been commit- 
ted for refusing to answer, under an order of the court, 
certain questions propounded to him by the grand 
jury in an examination concerning the disposition of 
certain moneys taken from the State treasury, on the 
ground that his answer would disgrace him, and would 
tend to subject him to a prosecution for felony. The 
Supreme Court of California, on habeas corpus, con- 
sidered the construction and constitutionality of the 
fifth section of an act passed April 16, 1855, which pro- 
vided that “ the testimony given by such witness shall 
in no instance be used against himself in any criminal 
prosecution.”’ The court held that the provision of 
the Constitution was intended to protect the witness 
from being compelled to testify against himself in re- 
gard toa criminal offense; that he could not bea wit- 
ness against himself unless his testimony could be used 
against him in his own case, and that the statute gave 
the witness that protection which was contemplated 
by the Constitution, and therefore he was bound to 
answer. 

In 1860, in Wilkins v. Malone, 14 Ind. 153, the Consti- 
tution of Indiana of 1851, in its Bill of Rights (art. 1, 
$14), had declared that ‘‘no person in any criminal 
prosecution shall be compelled to testify against him- 
self.”” Ina suit brought by Malone to recover onja prom- 
issory note, the defense pleaded usury and offered to 
examine Malone as a witness to prove the usury. The 
plaintiff objected on the ground that such examina- 
tion would criminate himself, and the objection was 
sustained. On appeal to the Supreme Court of Indiana 
by the defendants, it was held that the constitutional 
provision protected a person from a compulsory dis- 
closure in acivil suit of facts tending to criminate 
him, whenever his answer could ‘be given in evidence 
against him in a subsequent criminal prosecution. The 
court referred to State v. Quarles, supra, and Higdon 
v. Heard, supra, and to the statute of Indiana (1 Rev. 
Stat., p. 345, § 8), which provided that a person charged 
with taking illegal interest might be required to an- 
swer, but that his answer should not be used against 
him in any criminal prosecution forusury. The court 
held that by this statute the constitutional privilege 
of the party was fully secured to him, although he 
might disclose circumstances which might lead to a 
criminal prosecution. 

In 1861, in the Court of Appeals of New York (Peo- 
ple v. Kelly, 24 N. Y. 74), the Constitution of New 
York of 1846 declared that no person shall ‘* be com- 
pelled in any criminal case to be a witness against him- 
self.”” In that case one Hackley, as a witness before 
the grand jury onacomplaint against certain alder- 
men for feloniously receiving a gift of money under 
an agreement that their votes should be influenced 
thereby in a matter then pending before them in their 
official capacity, in answer to a question put to himas 
to what he had done with certain money which he had 
received, said that any answer which he could give to 
the question would disgrace him, and would have a 
tendency to accuse him of a crime, and he demurred 
to the question. Having been ordered by the Court of 
General Sessions of the Peace to answer it, he still re- 
fused and was adjudged guilty of contempt and put in 
prison. Ona writ of habeas corpus he was remanded 
into custody by the Supreme Court, and he appealed 
to the Court of Appeals. 

By chapter 539 of the Laws of New York of 1853 it 
was enacted, by section 2, that section 14 should be 





added to article 2, title 4, chapter 1, part 4, Revised 
Statutes. The act provided that the giving of money 
to any member of the common council of a city, with 
intent to influence his action upon any matter which 
might be brought before him in his official capacity, 
should be an offense punishable by fine or imprison- 
ment ina State prison or both, and section 14 provided 
that every person offending against the statute should 
“be a competent witness against any other person so 
offending,’’ and might be compelled to give evidence 
before any magistrate or grand jury, or in any court, 
in the same manner as other persons, “ but the testi- 
mony so given shall not be used in any prosecution or 
proceeding, civil or criminal, against the person so 
testifying.”” A similar provision was contained in 
chapter 446 of the Laws of 1857, in section 52. 

The Court of Appeals considered the question 
whether those provisions were consistent with the true 
sense of the declaration of the Constitution, and said, 
speaking by Judge Denio (page 82): “The mandate 
that an accused person should not be compelled to 
give evidence against himself would fail to secure the 
whole object intended if a prosecutor might call an 
accomplice or confederate in a criminal offense, and 
afterward use the evidence he might give to procure a 
conviction on the trial of an indictment against bim. 
If obliged to testify, on the trial of the co-offender, to 
matters which would show his own complicity, it might 
be said upon a very liberal construction of the language 
that he was eompelled to give evidence against him- 
self; that is, to give evidence which might be used in 
a criminal case against himself. * * * It is of 
course competent for the Legislature to change any 
doctrine of the common law, but I think they could 
not compel a witness to testify, on the trial of another 
person, to facts which would prove himself guilty of a 
crime, without indemnifying him against the con- 
sequences, because I think, as has been mentioned, 
that by a legal construction the Constitution would be 
found to forbid it.”’ But the court went on to say: 
“Ifa man cannot give evidence upon the trial of an- 
other person without disclosing circumstances which 
will make his own guilt apparent, or at least capable of 
proof, though his account of the transactions should 
never be used us evidence, it is the misfortune of his 
condition, and not any want of humanity in the law. 
If a witness objects to a question on the ground that 
an answer would criminate himself, he must allege in 
substance that his answer, if repeated as his admission 
on his own trial, would tend to prove him guilty of a 
criminal offense. _If the case is so situated that a rep- 
etition of it on a prosecution against himis impossible, 
as where it is forbidden bya positive statute, I have 
seen no authority which holds or intimates that the 
witness is privileged. It is not within any reasonable 
construction of the language of the constitutional pro- 
vision. The term ‘criminal case,’ used in the clause, 
must be allowed some meaning, and none can be con- 
ceived other than a prosecution for a criminal offense. 
But it must be a prosecution against him, for what is 
forbidden is that he should be compelled to be a wit- 
ness against himself. Now if he be prosecuted crim- 
inally, touching the matter about which he has testi- 
fied upon the trial of another person, the statute makes 
it impossible that his testimony given on that occasion 
should be used by the prosecution on the trial. It cai 
not therefore be said that in such criminal case he has 
been made awitness against himself by force of any 
compulsion used toward him, to procure in the other 
case testimony which cannot possibly be used in the 
criminal case against himself.’’ The court held there- 
fore that Hackley was not protected by the Consti- 
tution of New York from answering before the grand 


jury. 
In 1871, in Emery’s Case, 107 Mass. 172, article 12 of 
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the declaration of rights in the Constitution of Massa- 
chusetts of 1870 had declared that no subject shall be 
“compelled to accuse or furnish evidence against him- 
self.” A statute of Massachusetts of March 8, 1871, 
chapter 91, entitled “An act for the better discovery 
of testimony and the protection of witnesses before 
the joint special committee on the State police,” pro- 
vided as follows: ‘‘ No person who is called as a wit- 
ness before the joint special committee on the State 
police shall be excused from auswering any question or 
from the production of any paper relating to any cor- 
rupt practice or improper conduct of the State police, 
forming the subject of inquiry by such committee, on 
the ground that the answer to such question or the 
production of such paper may criminate or tend to 
criminate himself, or to disgrace him, or otherwise 
render him infamous, or on the ground of privilege; 
but the testimony of any witness examined before said 
committee upon the subject aforesaid, or any state- 
ment made or paper produced by him upon such an ex- 
amination, shall not be used as evidence against such 
witness in any’civil or criminal proceeding, in any 
court of justice; provided however, that no official 
paper or record, produced by such witness on such ex- 
amination, shall be held or taken to be included within 
the privilege of said evidence so to protect such 
witness in any civil or criminal proceeding as afore- 
said, and that nothing in this act shall be construed to 
exempt any witness from prosecution and punishment 
for perjury committed by him in testifying as afore- 
said.”’ 

Emery was summoned as a witness before the joint 
special committee of the Senate and House of Repre- 
sentatives of the General Court, ‘‘ to inquire if the 
State police is guilty of bribery and corruption.’’ In- 
terrogatories were propounded to him by the com- 
mittee, which te declined to answer. Ona report of 
the facts to the Senate, it ordered his arrest for con- 
tempt. He was brought before the Senate and asked 
the following question: ‘‘Are you ready and willing 
to answer before the joint special committee appointed 
by this Senate and the House of Representatives of 
Massachusetts, to inquire if the State police is guilty 
of bribery and corruption, the following questions, 
namely: First. Whether, since the appointment of 
the State constabulary force, you have ever been pros- 
ecuted for the sale or keeping for sale intoxicating 
liquors. Second. Have you ever paid any money to 
any State constable, and do you know of any corrupt 
practice or improper conduct of the State police? If 
so, state fully what sums, and to whom you have thus 
paid money, and also what you know of such corrupt 
practice and improper conduct.’”?’ He answered in 
writing as follows: “Intending no disrespect to the 
honorable Senate, I answer, under advice of counsel, 
that Lam ready and willing to answer the first ques- 
tion, but [ decline to answer the second question upon 
the grounds: First, that the answer thereto will ac- 
cuse me of an indictable offense; second, that the an- 
swer thereto will furnish evidence against me by which 
Ican be convicted of such an offense.”” The Senate 
thereupon committed him to the custody of the ser- 
geant-at-arms, to be confined in jail for twenty-five 
days, or until the further order of the Senate, unless 
he should sooner answer the questions. He was im- 
prisoned accordingly, and the case was brought before 
Judge Wells of the Supreme Judicial Court on a writ 
of habeas corpus and was fully argued. It was held 
under advisement and for conference with the other 
judges, and in the opinion subsequently delivered by 
Judge Wells it is stated that that opinion had the ap- 
proval and unanimous concurrence of all the members 
of the court. It is said in the opinion, in regard to the 
second question put to the witness: ‘ [t is apparent 
that an affirmative answer to the question put to him 











might tend to show that he had been guilty of an of- 
fense, either against the laws relating to the keeping 
and sale of intoxicating liquors, or under the statute 
for punishing one who shali corruptly attempt to in- 
fluence an executive officer by the gift or offer of a 
bribe. Gen. Stat., chap. 163, § 7.” 

In regard to the clause above quoted from the Bill 
of Rights, the opinion says: ‘* By the narrowest con- 
struction this prohibition extends to all investigations 
of an inquisitorial nature, instituted for the purpose 
of discovering crime, or the perpetrators of crime, by 
putting suspected parties upon their examination in 
respect thereto, in any manner, although not in the 
course of any pending prosecution. But it is not even 
thus limited. The principle applies equally to any 
compulsory disclosure of his guilt by the offender him- 
self, whether sought directly as the object of the in- 
quiry or indirectly and incidentally for the purpose of 
establishing facts involved in an issue between other 
parties. If the disclosure thus made would be capable 
of being used against himself as a confession of crime, 
or an admission of facts tending to prove the commis- 
sion of an offense by himself, in any prosecution then 
pending, or that might be brought against him there- 
for, such disclosure would be an accusation of himself, 
within the meaning of the constitutional provision. In 
the absence of regulation by statute, the protection 
against such self-accusation is secured by according to 
the guilty person, when called upon to answer as wit- 
ness or otherwise, the privilege of then avowing the 
liability and claiming the exemption, instead of com- 
pelling him to answer, and then excluding his admis- 
sions so obtained, when afterward offered in evidence 
against him. This branch of the constitutional ex- 
emption corresponds with the common-law maxim, 
nemo tenetur seipsum accusare, the interpretation and 
application of which has always been in accordance 
with what has been just stated. Broom Leg. Max. 
(5th ed.) 968; Wing. Max. 486; Rosc. Crim. Ev. (2d 
Am. ed.) 159; Starkie Ev. (8th Am. ed.) 41, 204, and 
notes; 1 Greenl. Ev., § 451, and notes.” The opinion 
then cites the case of People v. Kelly, supra, as hold- 
ing that the clause in the Constitution of New York 
of 1846 protected a witness from being compelled to 
answer to matters which might tend to crimiuate him- 
self, when called to testify against another party, and 
also People v. Mather, 4 Wend. 229,as declaring that 
the exemption in the Constitution of New York ex- 
tended to the disclosure of any fact which might con- 
stitute an essential link in a chain of evidence by 
which guilt might be established, although that fact 
alone would not indicate any crime. The opinion then 
proceeds: ‘‘The third branch of the provision in the 
Constitution of Massachusetts, ‘or furnish evidence 
against himself,’ must be equally extensive in its ap- 
plication, and in its interpretation may be presumed to 
be intended to add something to the significance of 
that which precedes. Aside from this consideration, 
and upon the language of the proposition standing by 
itself, it is areasonable construction to hold that it 
protects a person from being compelled to disclose the 
circumstances of his offense, the sources from which, 
or the means by which, evidence of its commission, or 
of his connection with it, may be obtained or made ef- 
fectual for his conviction, without using his answers 
as direct admissions against him. For all practical 
purposes such disclosures would have the effect to fur- 
nish evidence against the party making them. They 
might furnish the only means of discovering the names 
of those who could give evidence concerning the trans- 
action, the instrument by which a crime was perpe- 
trated, or even the corpus delicti itself. Both the rea- 


son upon which the rule is founded and the terms in 
which it is expressed forbid that it should be limited 
to confessions of guilt, or statements which may be 
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proved in subsequent prosecutions, as admissions of 
facts sought to be established therein.” The court 
then proceeds to hold that those constitutional provis- 
ions applied to investigations before a’ legislative 
body. 

Passing then to consider the effect of the statute of 
1871, the opinion says: ‘It follows from the consid- 
erations already named that so far as this statute re- 
quires a witness, who may be called, to answer ques- 
tions and produce papers which may tend to criminate 
himself, and attempts to take from him the constitu- 
tional privilege in respect thereto, it must be entirely 
ineffectual for that purpose unless it also relieves him 
from all liabilities, for protection against which the 
privilege is secured to him by the Constitution. The 
statute does not undertake to secure him against cer- 
tain of those liabilities, to-wit, the use of any disclos- 
ures he may make, as admissions or direct evidence 
against him, in any civil or criminal proceeding.’ The 
opinion then refers to the case of People v. Kelly, su- 
pra, and says that that decision was made upon the 
ground that the terms of the provision of the Consti- 
tution of New York protected the witness only from 
being compelled ‘‘to be a witness against himself,”’ 
and did not protect him from the indirect and inci- 
dental consequences of a disclosure which he might be 
called upon to make. 

The opinion then says: ‘* The terms of the provision 
in the Constitution of Massachusetts require a much 
broader interpretation, as has already been indicated ; 
and no one can be required to forego an appeal to its 
protection unless first secured from future liability, 
and exposure to be prejudiced, in any criminal pro- 
ceeding against him, as fully and extensively as he 
would be secured by availing himself of the privilege 
accorded by the Constitution. Under the interpreta- 
tion already given, this cannot be accomplished so long 
as he remains liable to prosecution criminally for any 
matters or causes in respect of which he shall be ex- 
amined, or to which his testimony shall relate. It is 
not done, in direct terms, by the statute in question; it 
is not contended that the statute is capable of an inter- 
pretation which will give it that effect; and it is clear 
thatit cannot and was not intended to so operate. 
Failing then tu furnish to the persons to be examined 
an exemption equivalent to that contained in the Con- 
stitution, or to remove the whole liability against 
which its provisions were intended to protect them, it 
fails to deprive them of the right to appeal to the priv- 
ilege therein. The result is, that in appealing to his 
privilege, as an exemption from the obligation to an- 
swer the inquiries put to him, the petitioner was in 
the exercise of his constitutional right; and his refusal 
to answer upon that ground was not and could not be 
considered as disorderly conduct, or a contempt of the 
authority of the body before which he was called to 
answer. There being no legal ground to authorize the 
commitment upon which he is held, he must be dis- 
charged therefrom.”’ 

In Cullen v. Com., 24 Gratt. 624, in 1873, Cullen, when 
asked before a grand jury to state what he knew of a 
certain duel, declined to answer, because the answer 
would tend tocriminate him. The Hustings Court 
ordered him to answer, and on his still refusing to do 
so, fined him and committed him to jail. The case was 
brought before the Court of Appeals of Virginia. The 
Bill of Rights of the Constitution of Virginia of 1870, 
in section 10 of article 1, provided that no man can 
‘be compelled to give evidence against himself.”’ That 
provision had existed in the Bill of Rights of Virginia 
as far back as June 12, 1776, and of it the Court of Ap- 
peals said that it was the purpose of its framers ‘to 
declare, as part of the organic law, that no man should 
anywhere, before any tribunal, in any proceeding, be 
compelled to give evidence tending to criminate him- 





self, either in that or any other proceeding;’* and that 
the provision could not be confined ‘‘ only to cases in 
which a man is called on to give evidence himself in a 
prosecution pending against him.” 

The opinion then cited People v. Kelly and Emery 
Case, hereinbefore referred to, as sustaining its view, 
and proceeded to consider the effect of an act of Vir- 
ginia, passed October 31, 1870, in regard to dueling, 
which provided as follows: ‘‘ Every person who may 
have been the bearer of such challenge or acceptance, 
or otherwise engaged or concerned in any duel, may 
be required, in any prosecution against any person but 
himself, for having taught or aided or abetted in such 
duel, to testify as a witness in such prosecution; but 
any statement made by such person, as such witness, 
shall not be used against him in any prosecution 
against himself.”” The court held that the effect of 
the statute was toinvade the constitutional right of 
the citizen, and to deprive the citizen of his constitu- 
tional right to refuse to give evidence tending to crimi- 
nate himself, without indemnity, and that the act was 
therefore to that extent unconstitutional and void. 16 
held further, that before the constitutional privilege 
could be taken away by the Legislature, there must be 
absolute indemnity provided; that nothing short of 
complete amnesty to the witness, an absolute wiping 
out of the offense as to him, so that he could no longer 
be prosecuted for it, would furnish that indemnity; 
that the statute in question did not furnish it, but only 
provided that the statement made by the witness 
should not be used against him ina prosecution against 
himself; that without using one word of that state- 
ment, the attorney for the Commonwealth might in 
many cases, and in acase like that in hand inevitably 
would, be led by the testimony of the witness to 
means and sources of information which might result 
in criminating the witness himself; and that this 
wourd be to deprive the witness of his privilege, with- 
out indemnity. The judgment of the Hustings Court 
was reversed. 

In State v. Nowell, 58 N. H. 314, in 1878, article 15 of 
the Billof Rights in the Constitution of New Hamp- 
shire of 1792 declared that no subject shall ‘‘be com- 
pelled to accuse or furnish evidence against himself.’ 
Nowell refused to testify before a grand jury as to 
whether, as a clerk for one Goodwin, he had sold spir- 
ituous liquors, and whether Goodwin sold them or 
kept them forsale. He declined to answer, on the 
ground that his evidence might tend to criminate him- 
self. A statute of the State (Gen. Stat., chap. 99, § 20) 
provided as follows: ‘‘ No clerk, servant or agent of 
any person accused of a violation of this chapter 
shall be excused from testifying against his prin- 
cipal, for the reason that he may thereby crimi- 
nate himself; but no testimony so given by him shall 
in any prosecution be used as evidence, either directly 
or indirectly, against him, nor shall he be thereafter 
prosecuted for any offense so disclosed by him.” A 
motion having been made, before the Supreme Court 
of New Hampshire for an attachment against him for 
contempt for refusing to testify, that court, after quot- 
ing the provision in the Bill of Rights, said: ‘The 
common-law maxim (thus affirmed by the Bill of 
Rights), that no one shall be compelled to testify to his 
own criminality has been understood to mean, not 
only that the subject shall not be compelled to disclose 
his guilt upon a trial of acriminal proceeding against 
himself, but also that he shall not be required to dis- 
close, on the trial of issues between others, facts that 
can be used against him as admissions tending to prove 
his guilt of any crime or offense of which he may then 
or afterward be charged, or the sources from which, or 
the means by which, evidence of its commission or of 
hisconnection with it may be obtained. Emery’s Case, 
107 Mass. 172, 181.” 
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In regard to the statute, the court said that the Leg- 
islature, having undertaken to obtain the testimony of 
the witness without depriving him of his constitu- 
tional privilege of protection, must relieve him from 
all liabilities on account of the matters which he is 
compelled to disclose; that he was to be secured 
against all liability to future prosecution as effectually 
as if he were wholly innocent; that this would not be 
accomplished if he were left liable to prosecution 
criminally for any matter in respect to which he might 
be required to testify; that the statute of New Hamp- 
shire went further than the statute of Massachusetts 
considered in Emery’s Case, because it provided that 
the witness should not be thereafter prosecuted for 
any offense so disclosed by him; that the witness had, 
under the statute, all the protection which the com- 
mon-law right, adopted by the Bill of Rights in its 
common-law sense, gave him; that if he should be 
prosecuted, a plea that he had disclosed the same of- 
fense on a lawful accusation against his principal 
would bea perfect answer in bar or abatement of the 
prosecution agtinst himself; and that unless he 
should testify the motion for the attachment must be 
granted. 

In 1880, in La Fontaine v. Southern Underwriters, 83 
N. C. 132, the Constitution of North Carolina of 1876 
had provided, in the declaration of rights (art. 1, §11 
that “in all criminal prosecutions every man has the 
right * * to * * * not be compelled to give 
evidence against himself.’’ One Biacknall, as a wit- 
ness ina hearing before a referee in a civil suit, had re- 
fused to answer a question as to his possession of cer- 
tain books, on the ground that indictments were pend- 
ing against him, connected with the management of 
the affairs of the association owning the books, and 
that his answer to the question might tend to crimi- 
nate him. The case was heard before an inferior State 
court, which ruled that he must answer the question. 
On appeal to the Supreme Court of North Carolina it 
held that the fair interpretation of the constitutional 
provision was to secure a person who was or might be 
accused of crime from making any compulsory revela- 
tions which might be used in evidence against him on 
his trial for the offense; that as the witness was pro- 
tected from the consequences of the discovery, and the 
facts elicited could be given in evidence in no criminal 
prosecution to weich they were pertinent, the plaintiff 
in the case was entitled to all the information which 
the witness possessed, whether it did or did not impli- 
cate the witness in a fraudulent transaction; that the 
inquiry could not be evaded upon any ground of the 
self-criminating answer which might follow, although 
the answers of the witness couid not be used against 
him in any criminal proceeding whatever; and that 
his constitutional right notto “* be compelled to give 
evidence against himself’? would be maintained intact 
and full. 

In Temple v. Com., 75 Va. 892, in 1881, the same sec- 
tion 10 of article 1 of the Bill of Rights of the Consti- 
tution of Virginia of 1870, that was considered in Cul- 
len v. Com., supra, was in force. An indictment had 
been found by agrand jury, on the evidence of Tem- 
ple, against one Berry for setting up a lottery. On the 
trial of Berry before the petit jury, Temple refused to 
testify, on the ground that by so doing he would crim- 
inate himself; and for such refusal he was fined and 
imprisoned for contempt by the Hustings Court. The 
case was taken to the Court of Appeals by writ of er- 
ror. That court cited with approval Cullen’s Case, su- 
pra, and held that it was applicable. It appeared that 
in the Hustings Court the attorney for the Common- 
wealth was asked whether any prosecution was pend- 
ing against Temple in that court, or whetber it was 
the intention of such attorney to institute a proceed- 
ing against Temple for being concerned in a lottery, 
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to both of which questions he replied in the negative. 
The Court of Appeals held that Temple had a right 
to stand upon his constitutional privilege, and not to 
trust to the chances of a further prosecutton; that the 
court could offer him no indemnity that he would not 
be further prosecuted, nor could the attorney for the 
Commonwealth; that Temple had a right to remain 
silent whenever any question was asked him, the an- 
swerto which might tend to criminate himself; that 
the great weight of authority in the United States was 
in favor of the rule that when a witness on oath de- 
clared his belief that his answer would tend to crimi- 
nate himself, the court could not compel him to 
answer, unless it was perfectly clear, from a careful 
consideration of all the circumstances in the case, that 
the witness was mistaken, and that the answer could 
not possibly have such a tendency ; and that the Hust- 
ings Court had no right to compel Temple to answer 
the question propounded to him, and to fine and im- 
prison him for his refusal to answer it. The court fur- 
ther held that the statute of the State which provided 
that no witness giving evidence in a prosecution for 
unlawful gaming should ever be proceeded against for 
any offense of unlawful gaming committed by him at 
the time and place indicated in such prosecution did 
notapply to the case then in hand, because setting up 
a lottery was not within the statute against unlawful 
gaming. The judgment of the Hustings Court was re- 
versed. 

In Boyd v. U. S., 116 U. S. 616, in 1886, this court, in 
considering the fifth amendment to the Constitution 
of the United States, which declares that no person 
** shall be compelled in any criminal case to bea wit- 
ness against himself,” and the fourth amendment, 
which declares that the right of the people to be secure 
in their persons, houses, papers and effects against un- 
reasonable searches and seizures, shall not be violated, 
said, speaking by Mr. Justice Bradley (116 U. 8. 651): 
“And any compulsory discovery by extorting the 
party’s oath or compelling the production of his pri- 
vate books and papers, to convict him of crime, or to 
forfeit his property, is contrary to the principles of a 
free government. It is abhorrent to the instincts of an 
Englishman; it is abhorrent to the instinets of an 
American. It may suit the purposes of despotic 
power, but it cannot abide the pure atmosphere of po- 
litical liberty and personal freedom.” It was further 
said (116 U. 8S. 633): *‘ We have already noticed the in- 
timate relation between the two amendments. They 
throw great light on each other. For the ‘unvreason- 
able searches and seizures’ condemned in the fourth 
amendment are almost always made forthe purpose of 
compelling aman to give evidence against himself, 
which in criminal cases is condemned in the fifth 
amendment; and compellinga man ‘ina criminal case 
to be a witness against himself,’ which is condemned 
in the fifth amendment, throws light on the question as 
to what is an ‘unreasonable search and seizure’ within 
the meaning of the fourth amendment. And we have 
been unable to perceive that the seizure of a man’s pri- 
vate books and papers to be used in evidence against 
bim is substantially different from compelling him to 
be a witness against himself. We think it is within 
the clear intent and meaning of thoseterms. * * 
As therefore suits for penalties and forfeitures in- 
curred by the commission of offenses against the law 
are of this quasi criminal nature, we think that they 
are within the reason of criminal proceedings for all 
the purposes of the fourth amendment of the Consti- 
tution, and of that portion of the fifth amendment 
which declares that no person shall be compelled in 
any criminal case to be a witness against himself; and 
we are further of opinion that a compulsory produc- 
tion of the private books and papers of the owner of 
goods sought to be forfeited in such a suit is compell- 
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ing him to be a witness against himself, within the 
meaning of the fifth amendment of the Constitution, 
and is the equivalent of a search and seizure — and an 
unreasonable search and seizure — within the meaning 
of the fourth amendment. Though the proceeding in 
question is divested of many of the aggravating inci- 
dents of actual search and seizure, yet, as_ before said, 
it contains their substance and essence, and eflects 
their substantial purpose. It may be that it isthe ob- 
noxious thing in its mildest and least repulsive form; 
but illegitimate and unconstitutional practices get 
their first footing in that way, namely, by silent ap- 
proaches and slight deviations from legal modes of 
procedure. This can only be obviated by adhering to 
the rule that constitutional provisions for the security 
of person and property should be liberally construed. 
A close and literal construction deprives them of half 
their efficacy, and leads to gradual depreciation of the 
right, as if it consisted more in sound than in sub- 
stance. Itis the duty of courts to be watchful for the 
constitutional rights of the citizen, and against any 
stealthy encroachments thereon. Their motto should 
be obsta principiis.”’ 

In that case, the fifth section of the act of June 22, 
1874 (18 Stat. 187), which authorized the court in rev- 
enue cases to require the defendant or claimant to pro- 
duce his private papers in court, or else the allegations 
of the government’s attorney would be taken as con- 
fessed, was held to be unconstitutional and void, as 
applied to a suit for a penalty or to establish a forfeit- 
ure of the goods of the party, because it was repugnant 
to the fourth and fifth amendments to the Constitu- 
tion; and it was held that a proceeding to forfeit the 
goods was acriminal case, within the meaning of the 
fifthamendment. Mr. Justice Miller, in the concur- 
ring opinion of himself and Chief Justice Waite in the 
case, agreed that it was a criminal one, within the 
meaning of the fifth amendment, and that the effect 
of the act of Congress was to compel the party on 
whom the ordey of the court was served to bea witness 
against himself. 

In People v. Sharp, 107 N. Y. 427, in 1887, the Court 
of Appeals of New York had under consideration the 
provision of article 1, section 6, of the Constitution of 
New York of 1846, that no person shall ** be compelled 
in any criminal case to be a witness against himself,” 
and the provision of section 79 of the Penal Code of 
New York, title 8, chapter 1, in regard to bribery and 
corruption, which was in these words: ‘A person of- 
fending against any provision of any foregoing section 
of this Code relating to bribery is a competent witness 
against another person so offending, and may be com- 
pelled to attend and testify upon any trial, hearing, 
proceeding or investigation, in the same manner as 
any other person. But the testimony so given shall 
not be used in any prosecution or proceeding, civil or 
criminal, against the person so testifying. A per- 
son so testifying to the giving of a bribe which 
has been accepted shall not thereafter be lia- 
ble to indictment, prosecution or punishment for 
that bribery, and may plead or prove the giving of tes- 
timony accordingly, in bar of such an indictment or 
prosecution.’’ Sharp and others were indicted for 
bribing a member of the common council, and Sharp 
was tried separately. It was proved that he had been 
examined as a witness before a committee of the State 
Senate, and there gave testimony which the prosecu- 
tion claimed was evidence of his complicity in the 
crime; and that testimony was offered in evidence by 
the prosecution. The testimony had been given un- 
der the compulsion of a subpoena, and was admitted at 
the trial, against the objection that the disclosures be- 
fore the Senate committee were privileged. The Court 
of Appeals held that section 79 of the Penal Code made 
the constitutional privilege inapplicable, because it in- 





demnified or protected the party against the conse- 
quences of his previous testimony. The court cited 
with approval the case of People v. Kelly, supra. 

In Bedgood v. State, 115 Ind. 275, in 1888, the Supreme 
Court of Indiana had under consideration the provis- 
ion of article 1, section 14, of the Bill of Rights of the 
Constitution of Indiana of 1851, which provides that 
“no person in any criminal prosecution shall be com- 
pelled to testify against himself,” and the provision of 
section 1800 of the Revised Statutes of Indiana of 1881, 


| to the effect that testimony given by a witness should 


not be used in any proceeding against him. Onatrial 
before a petit jury in a criminal case against others, a 
woman had refused to answer a question, on the 
ground that the answer might criminate her. The Su- 
preme Court held, that as the statute prohibited her 
testimony from being used against her, it completely 
protected her, and the judgment was reversed because 
the trial court had erroneously refused to require her 
to answer the question. 

This review of the cases above referred to shows that 
in the Constitutions of Georgia, California aud New 
York the provision is identically or substantially that 
of the Constitution of the United States, namely, that 
no person shall “be compelled in any criminal case to 
be a witness against himself;’’? while in the Constitu- 
tious of Pennsylvania, Arkansas, Indiana, Massachu- 
setts, Virginia, New Hampshire and North Carolina it 
is different in language, and to the eflect that ‘no man 
can be compelled to give evidence against himself; ” 
or that, in prosecutions, the accused ‘“‘shall not be 
compelled to give evidence against himself;”’ or that 
**no person in any criminal prosecution shall be com- 
pelled to testify against himself; ” or that no person 
shall be ‘‘compelled to accuse or furnish evidence 
against himself;” or that no man can ‘be compelled 
to give evidence against himself;’’ or that, in all 
criminal prosecutions, **every man bas the right to not 
be compelled to give evidence against himeelf.’’ 

Under the Constitutions of Arkansas, Georgia, Cali- 
fornia, Indiana, New York, New Hampshire and 
North Carolina it was held thata given statutory pro- 
vision made it lawfulto compel a witness to testify; 
while in Massachusetts and Virginia it was held that 
the statutory provisions were inadequate, in view of 
the constitutional provision. In New Hampshire, and 
in New York under the Penal Code, it was held that 
the statutory provisions were sufficient to supply the 
place of the constitutional provision, because by stat- 
ute the witness was entirely relieved from prosecu- 
tion. 

But as the manifest purpose of the constitutional 
provisions, both of the States and of the United States, 
is to prohibit the compelling of testimony of a self- 
ecriminating kind from a party ora witness, the liberal 
construction which must be placed upon constitutional 
provisions for the protection of personal rights would 
seem to require that the constitutional guaranties, 
however differently worded, should have as far as pos- 
sible the same interpretation; and that where the 
Constitution, as in the cases of Massachusetts and New 
Hampshire, declares that the subject shall not be 
‘*compelled to accuse or furnish evidence against him - 
self,’’ such a provision should not have a different in- 
terpretation from that which belongs to Constitutions 
like those of the United States and of New York, 
which declare that no person shall be ‘‘ compelled in 
any criminal case to bea witness against himself.’’ 

Under the rulings above referred to by Chief Justice 
Marshall and by this court, and those in Massachu- 
setts, New Hampshire and Virginia, the judgment of 
the Circuit Court in tbe present case cannot be sus- 
tained. It is a reasonable construction, we think, of 
the constitutional provision, that the witness is pro- 
tected ‘from being compelled to disclose the circum- 
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stances of his offense, the sources from which, or the 
means by which, evidence of its commission, or of his 
connection with it, may be ubtained, or made effectual 
for his conviction, without using his answers as direct 
admissious against him.’’ Mmery’s Case, 107 Mass. 172, 
182. 

It is quite clear that legislation cannot abridge a con- 
stitutional privilege, and that it cannot replace or sup- 
ply one, at least untilit is so broad as to have the same 
extent in scope and effect. It is to be noted of section 
860 of the Revised Statutes that it does not undertake 
to compel self-criminating evidence from a party or a 
witness. Inseveral of the State statutes abovo re- 
ferred to the testimony of the party or witness is made 
compulsory, and in some either all possibility of a fu 
ture prosecution of the party or witness is distinctly 
taken away, or hecan plead in bar or abatement the 
fact that he was compelled to testify. 

We are clearly of opinion that no statute which 
leaves the party or witness subject to prosecution after 
he answers the criminating question put to him can 
have the effect of supplanting the privilege conferred 
by the Constitution of the United States. Section 860 
of the Revised Statutes does not supply a complete 
protection from all the perils against which the con- 
stitutional prohibition was desigued to guard, and is 
not a full substitute for that prohibition. In view of 
the constitutional provision, a statutory enactment, 
to be valid, must afford absolute immunity against fu- 
ture prosecution for the offense to which the question 
relates. In this respect, we give our assent rather to 
the doctrine of Emery’s Cuse, in Massachusetts, than to 
that of People v. Kelly, in New York; and we consider 
that the ruling of this court in Boyd v. U.S., supra, 
supports the view wetake. Section 860, moreover, af- 
fords no protection against that use of compelled tes- 
timory which consists in gaining therefrom a knowl- 
edge of the details ofa crime, and of sources of infor- 
ination which may supply other means of convicting 
the witness or party. 

It is contended on the part of the appellee that the 
reason why the courts in Virginia, Massachusetts and 
New Hampshire have held that the exonerating stat- 
ute must beso broad as to give the witness complete 
amnesty is that the Constitutions of those States give 
to the witness a broader privilege and exemption than 
is granted by the Constitution of the United States, in 
tbat their language is that the witness shall not be com- 
pelled to accuse himself, or furnish evidence against 
himself, or give evidence against himself; and it 
is contended that the terms of the. Constitu- 
tion of the United States, and of the Constitu- 
tions of Georgia, California and New York, are more 
restricted. 
difference may have been commented on in some of 
the decisions, there is really, in spirit and principle, no 
distinction arising out of such difference of language. 
From a consideration of the language of the constitu- 
tional provision and of all the authorities referred to, 
we are clearly of opinion that appellant was entitled to 
refuse, as he did, to answer. 

The judgment of the Circuit Court must therefore 
be reversed, and the case remanded to that court, with 
a direction to discharge the appellant from custody on 
the writ of habeas corpus. 


SS 
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APPEAL—ORDERS—ASSESSMENT OF DAMAGES-—DIS- 
CRETION.—U nder section 194 of the Code of Civil Pro- 
cedure, which provides that where the Court of Ap- 





| pose. 


But we are of opinion, that however this | 





peals has rendered judgment absolute upon the right | 


ot an appellant, and remitted the judgment to the 
court below, an assessment of damages or any other 
proceeding requisite to render it effectual may be had 
in the latter court, a motion to set aside the assess- 
ment as excessive is largely in the discretion of the 
court in which it is made, and when refused, the or- 
der thereon is not appealable, since section 1337 pro- 
vides only for appeals from orders not resting in dis- 


cretion. Jan. 20, 1892. Bossout v. Rome, W. & O. R. 
Co. Opinion by Peckham, J. Appealfrom 10 N. Y. 


Supp. 602, dismissed. 


ASSESSMENTS~—PUBLIC IMPROVEMENTS—ILLEGAL— 
COLLATERAL ATTACK.—(1) A city charter provided 
that the common council should fix the amount of lo- 
cal assessments for street improvements; that the 
board of assessors should assess the whole amount on 
the parcels of land benefited in proportion to such ben- 
efit; and that unless the contrary was made to appear, 
it should be presumed that every assessment made was 
validand regular. Held, that where an assessment was 
in excess of the proportionate benefits, but there was 
no claim that any land benefited was not assessed, nor 
that there was any fraud in making the assessment, it 
could not be attacked by suit to restrain its collection. 
(2) Though the evidence would justify the inference 
that the assessors proceeded with corrupt purpose, or 
on erroneous rules of estimate, in making the assess- 
ment, yet where the case did not require such conclu- 
sion, it presented no question for consideration on ap- 
peal in a collateral action. (3) That the assessors, in 
finally determining the amounts to be assessed for 
benefits, fixed such amounts without regard to the 
value of the buildings, for the reason that the amount 
of benefits was not affected by the improvements, was 
not in violation of any principle. (4) Though the as- 
sessment was erroneous, yet where it was not illegal 
it did not come within chapter 358 of Laws of 1865, 
which referred only to actions based on illegal assess- 
ments. Second Division, Jan. 20, 1892. Hoffeld v. City 
of Buffalo. Opinion by Bradley, J. 9 N.Y. Supp. 948, 
affirmed. 


ASSIGNMENT FOR CREDITORS—CONFESSION OF JUDG- 
MENT—RIGUHTS OF CREDITORS—REFUSAL OF ASSIGNEE 
TO suE.—(1) On the refusal of the assignee for benefit 
of creditors to sue to set aside as fraudulent judgments 
confessed by the assignor in contemplation of a general 
assignment, the general creditors may sue for that pur- 
Harvey v. McDonnell, 113 N. Y. 526; Preston v. 
Spalding, 120 lL. 208, 214; Goneelier v. Foret, 4 Minn. 
13 (Gil. 1); Holt v. Bancroft, 30 Ala. 193, 204; McDou- 
galdy v. Dougherty, 11 Ga. 570; Weir v. Tannebhill, 2 
Yerk. 57; 2 Barb. Ch. Pr. 140. (2) In an action to set 
aside certain judgments the complaint alleged that the 
judgments were confessed, and that executions were 
issued and levies made in contemplation of a general 
assignment by the debtor, and for the purpose of pre- 
ferring, in fraud of such assignment, the creditors in 
whose favor the judgments were confessed, and to 
prevent the assignee from controlling and distributing 
the debtor’s assets according tolaw and the terms of 
the assignment. Held, that the fraudulent intent of 
the judgment creditors was sufficiently alleged. Sec- 
ond Division, Jan. 20, 1892. Spellman v. Freedman. 
Opinion by Vann, J. 7 N. Y. Supp. 698, affirmed. 


ATTORNEY AND CLIENT—COMPENSATION—CONTRACT. 
— Plaintiff, an attorney, was interested with his brother 
in certain business furnished by defendant. The 
brother was not a lawyer, and had no interest in plain- 
tiff's legal business. Held, that an agreement by the 
brother that plaintiff should undertake certain litiga- 
tion for defendant on a contingent fee was unauthor- 
ized and void. Jan. 20, 1892. Leavitt v. Chase. Opin- 
ion per Curiam. 13N. Y. Supp. 883, affirmed. 
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CoNTRACTS—MERGER.—Plaintiff's assignor, in pro- 
posing to defendant a particular speculation in buying 
and selling certain realty, was told by defendant to 
put his proposition in writing. Held, that all verbal 
negotiations were merged in a formal contract there- 
after entered ‘nto between the parties, following the 
terms of the memorandum submitted by plaintiff's as- 
signor. Jan. 20, 1892. Smith v. Lennon. Opinion by 
Finch, J. 14.N. Y. Supp. 259, affirmed. 


CORPORATIONS—MORTGAGE BONDS—CONSTRUCTION 
—ACTION BY INDIVIDUAL BONDHOLDERS.—Certain 
mortgage bonds of a corporation provided that ‘‘ upon 
default in the payment of the interest coupons at- 
tached to this bond, * * * the principal sum of this 
bond shall become due in the manner and with the ef- 
fect provided in the said trust-deed or mortgage.” 
The latter provided that on default in payment of 
such coupons, **then and thereupon the principal of 
all of said bonds hereby secured shall be and become 
immediately due and payable,’ and the trustee, 
“upon the written request of the holders of a majority 
of the said bonds then outstanding, shall proceed to 
collect both principal and interest, * * * by fore- 
closure and sale of said property, or otherwise, as 
herein provided.”’ Held, that on default in the pay- 
ment of such coupons an individual bondbolder could 
not sue on his bond, as the remedy at the suit of the 
trustee on the request of a majority of the bondholders 
was exclusive. Jan. 26, 1892. Batchelder v. Council 
Grove Water Co. Opinion by Ruger, C. J. Fincb and 
Gray, JJ., dissenting. 14 N. Y. Supp. 306, affirmed. 


CRIMINAL LAW—INSTRUCTIONS.—(1) A charge in a 
murder trial, referring to the facts only for illustra- 
tion and in order to apply the law, and stating that 
they were solely for the consideration of the jury, is 
not erroneous, as being a charge on the evidence. (2) 
The court, ip stating the law on a certain subject to 
the jury, may read the doctrine from a reported case. 
Jan. 20, 1892. People v. Minnaugh. Opinion by 
Finch, J. 


DAMAGES—FAILURE TO DELIVER STOCK. ACTION 
AGAINST EXECUTORS—JOINT OBLIGORS—PLEADING.— 
(1) Nominal damages only will be awarded for failure 
to deliver certain paid-up stock, which has not been is- 
sued, and which has no market or actual value, though 
it would bave cost its par value to procure it, since the 
measure of damages is not the cost of procuring it, but 
the loss sustained by failure to receive it. In the ab- 
sence of special circumstances, in an action for con- 
version of personal property, as well as one for failure 
to deliver it in performance of a contract, where con- 
sideration has been received, the value of the prop- 
erty at the time of such conversion or default, with in- 
terest, is the measure of compensation. Ormsby v. 
Mining Co., 56 N. Y. 623; Parsons v. Sutton, 66 id. 92. 
No special circumstances were alleged in the com- 
plaint to take this case out of the general rule. Nor 
was there any fluctuation in the value of the stock suc- 
ceeding the time for its delivery, under the contract to 
qualify the application of such rule. The damages 
whicha party ordinarily may recover for breach of 
contract are those which naturally flow from the de- 
fault; and if the contract is made in reference to spe- 
cial circumstances affecting the measure of compensa- 
tion, such circumstances may be treated as within the 
contemplation of the parties, and constitute a basis for 
the assessment of damages. Booth v. Mill Co., 60 N.Y. 
487. They come within the meaning of special dam- 
ages, and must be the subject of allegation in pleading 
to entitle the party to make proof of them, unless ob- 
jection in that respect be waived. In the present case 
no facts of special character relating to damages were 
alleged, nor were any established by the evidence fur- 





ther than the mere fact that the stock of the company 
had no market value. If, notwithstanding that fact, 
the stock may have had an actual value, a different 
question would have been presented, for the plaintiff 
could not be subjected to loss, nor could the defend- 
aut be permitted to profit by the fact that the stock 
had no market value at the stipulated time for deliv- 
ery. Then other means than those afforded by the 
market would be resorted to under the contract, as 
within the contemplation of the parties to ascertain 
the amount requisite to full indemnity to the plaintiff. 
Sternfels v. Clark, 2 Hun, 122; 17 N. Y. 608. 
There may be cases in which damages have no sup- 
port in market values, where the value is pe- 
culiar to the party entitled to performance, and 
relief will be given accordingly. Scattergood v. 
Wood, 14 Hun, 269; 79 N. Y. 263; Parsons v. 
Sutton, 66 id. 92. And when the remedy at law for 
compensation is inadequate or impracticable, it may 
be found ih equity by way of specific performance. 
Pom. Eq. Jur., § 1401. Those are supposed cases to 
which the principles of law adapt remedies when they 
arise. But in the case at bar the stock not only had no 
market value; it also had no actual value. Nor does 
it appear that it would have been of any value to the 
plaintiff, or of any substantial benefit to him, for any 
purpose, if he had received it. The defendant Brown 
and his associate, Seligman, did not by the contract un- 
dertake to do any thing to give any future value to the 
stock of the company. Then we have the simple case 
of a contract to deliver a certificate for a certain quan- 
tity of capital stock then having no existence, and 
when due and thereafter having no value. The claim 
that because the creation or issue of this worthless 
stock would cost its par value, the plaintiff is entitled 
to recover that sum, dves not seem to have the sup- 
port of any well-defined principle of law. But it is 
said, that with knowledge of the situation, Brown and 
his associate absolutely agreed to deliver the stock, 
and therefore they were bound to pay the amount 
requisite to accomplish it without regard to the value 
of the stock, or of its beneficial use to the plaintiff. In 
an action at law to recover damages for breach of con- 
tract, the question of damages is one of indemnity; 
and in that respect the remedy founded upon this con- 
tract does not differ from that upon any other contract 
for default in the delivery of property which a party 
has unqualifiedly undertaken to deliver for a consid- 
eration received. In Dana y. Fiedler, 12 N. Y. 40, the 
measure of damages for failure to deliver madder pur- 
suant to contract was founded upon the market value 
at the time of the default. The question there arose 
upon the exclusion of evidence speculative in charac- 
ter, and which for that reason was held inadmissible 
upon the question of such value. Nor does Scatter- 
good v. Wood have any essential application in princi- 
ple tothe caseat bar. In that case there was an ele- 
ment of exemplary damages against the defendant, 
who had willfully deprived the plaintiff of the use of a 
test machine designed by him for a special purpose, in 
consequence of which he was put to the expense of 
constructing another for such purpose. Of this in- 
tended use the defendant was advised when he appro- 
priated and withheld the machine from the plaintiff. 
The recovery of the expense of constructing the second 
one as damage for the detention of the other was sus- 
tained, although by reason (as it turned out) of its in- 
sufficiency, the value of the latter was much less than 
such cost. In the present case the action is founded 
solely upon the failure to deliver to the plaintiff the 
stock without any supported claim of special circum- 
stances for any damages other than such as flow natu- 
rally and reasonably from such default of Brown and 
Seligman. While the performance of their contract 
in that respect may have required them to pay to the 
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company $200,000, the entire value of its performance 
to the plaintiff was in the stock which they undertook 
to deliver to him, and this was the only benefit he was 
entitled to take under that provision of the contract. 
The value of the stock or its pecuniary equivalent was 
the measure of his injury by the default, and as it had 
no value, the plaintiff was awarded complete indem- 
nity by the conclusion of the referee that he was enti- 
tled to recover nominal damages only. (2) Since asur- 
viving obligor of a joint obligation is primarily liable, 
a complaint against the executors of his co-obligor 
must allege the insolvency of the surviving obligor. 
Grant v. Shurtel, 1 Wend. 148; Trustees v. Lawrence, 
11 Paige, 80; 2 Den. 577; Pope v. Cole, 55 N. Y. 124, and 
cases there cited; Hauck v. Craighead, 67 id. 482. 
Second Division, Jan. 20, 1892. Barnes v. Brown. 
Opinion by Bradley, J. 9N. Y. Supp. 834, modified. 


EvIDENCE—OF HANDWRITING.—On an issue whether 
a signature purporting to be that of defendant was 
forged, the court, having only the signature of defend- 
ant to the answer in evilence for comparison by ex- 
perts, refused to admit signatures of defendant on 
loose scraps of paper which she swore were made by 
her, one about the time of the alleged forged signature 
and the others seven years before such time. Held, 
error. It cannot be said that the exclusion of this evi- 
dence was harmless. It was rendered competent by 
the act, chapter 36, Laws of 1880, as amended by the 
act, chapter 555, Laws of 1888, and whatever the views 
of the trial judge may have been as to its value or 
safety, he should have received it. Jan. 20, 1892. Mu- 
tual Life Ins. Co. of New York v. Suiter. Opinion by 
Farl, J. 14 N. Y. Supp. 404, atfirmed. 


FISHERIES-—PLANTING OYSTERS BY NON-RESIDENT— 
CONSTITUTIONAL LAW.—(1) Under section 441 of the 
Penal Code, making ita misdemeanor for a non-resi- 
dent to plant oysters in the waters of the State with- 
out consent of the owners of the same, or of the shore, 
or to gather oysters from their beds in any such wa- 
ters, either for his own benefit or for that of a non- 
resident employer, an indictment of a non-resident, 
which fails to allege that be planted the oysters for his 
own benefit, or for that of a non-resident employer, is 
insufficient. (2) The discrimination which said sec- 
tion 441 makes between those persons who are and 
those who are not residents of the State, andin favor 
of the former to the exclusion of the latter, for the 
purpose of planting and gathering oysters, is a lawful 
exercise of legislative power over the common prop- 
erty of the citizens of the State. Second Division, Jan. 
20, 1892. People vy. Lowndes. Opinion by Bradley, J. 
8 N. Y. Supp. 908, reversed. 


INSURANCE—APPRAISEMENT AND PROOF OF LOSS— 
WAIVER—INSTRUCTIONS—EVIDENCE.--(1) In an action 
on a fire insurance policy there was evidence that the 
insurer’s appraiser had refused to agree on a “ disin- 
terested umpire,” and had nominated persons who 
were unknown to the appraiser selected by the as- 
sured, and who had been frequently employed as ap- 
praisers and umpires by the insurer. Held, that the 
court properly refused an instruction that the insurer’s 
appraiser did not represent it in the conduct of the ap- 
praisal, and that it was not bound by what he had 
done or failed to do in the selection of an umpire. (2) 
A provision in a fire insurance policy that proof of 
loss should be furnished within a certain time is 
waived, where after the expiration of such time a 
written agreement is made to submit the amount of 
loss to appraisal, notwithstanding a provision that the 
insurer ‘‘ shall not be held to have waived any provis- 
ion or condition of this policy * * * by any re- 
quirement, act or proceeding on its part relative to the 
appraisal.” (3) Iu an action on a fire insurance policy, 





the assured and his wife testified that the insurer's 
general agent and appraiser said that proof of loss need 
not be furnished. This the general agent denied. The 
insured also testified, over the local agent’s denial, that 
the latter told him that proof of loss was unnecessary. 
Held, that whether proof of loss had been waived was 
properly submitted to the jury. Second Division, 
Jan. 20, 1892. Bishop v. dgricultural Ins. Co. Opin- 
ion by Follett, C. J. 9N. Y. Supp. 350, affirmed. 


LICENSE—REVOCATION.—A mere oral licease given 
to an adjoining owner to erect a retaining-wall on the 
licensor’s land is revocable after the erection of such 
wall. ‘There has been much contrariety of decision in 
the courts of different States and jurisdictions. But 
the courts in this State have upheld with great steadi- 
ness the general rule that a parol license to do an act 
on the land of the licensor, while it justifies any thing 
done by the licensee before revocation, is nevertheless 
revocable at the option of the licensor, and this al- 
though the intention was to confer a continuing right, 
and money had been expended by the licensee upon 
the faith of the licensor. This is plainly the rule of the 
statute. It is also we believe the rule required by pub- 
lic policy. It prevents the burdening of lands with re- 
strictions founded upon oral agreements easily misun- 
derstood. It gives security and certainty to titles, 
which are most important to be preserved against de- 
fects and qualifications not founded upon solemn in- 
struments. The jurisdiction of courts to enforce oral 
contracts for the sale of land is clearly defined and 
well understood, and isindisputable. But to change 
what commenced in a license into an irrevocable right 
on the ground of equitable estoppel is another and 
quite a different matter. It is far better we think that 
the law requiring interests in land to be evidenced by 
deed should be observed, than to leave it to the chan- 
cellor to construe an executed license as a grant de- 
pending upon what, in his view, may be equity in the 
special case. Thecases of Mumford v. Whitney, 15 
Wend. 380, and Cronkhite v. Cronkhite, supra, are we 
think decisive of this action. Jan. 20, 1892. Croasdale 
v. Lanigan. Opinion by Andrews, J. 13 N. Y. Supp. 
31, reversed. 


MASTER AND SERVANT--INJURY TO EMPLOYEE—DE- 
FECTIVE APPLIANCES.—(1) Plaintiff was injured while 
at work in an ash-pit in defendant railroad’s yard, and 
alleged negligence in the construction of the yard. 
The use of ash-pits like the one in defendant's yard 
was the usual mode of freeing locomotives of ashes, 
and the only evidence of ita negligent construction 
was that a water-plug was at the pit, where water was 
taken while the ashes were being dumped. Held, er- 
ror to submit to the jury the question of negligence in 
the construction of the yard. (2) Wherethe evidence 
was undisputed that a hostler and his helper were em- 
ployed to handle locomotives in the yard, but the 
helper, just before the accident, had got down to close 
aswitch, defendant’s instruction that “the jury can- 
not consider the fact that there was but a hostler, and 
not also a helper, on the engine with him, as a ground 
for finding that defendant failed to furnish a sufficient 
number of men torun the engine and operate it prop- 
erly,” should have been given the jury. Second 
Division, Jan. 20, 1892. Reichel v. New York Cent. & 
H. R. R. Co. Opinion by Follett, C. J. 9 N. Y. Supp. 
960, reversed. 


MUNICIPAL IMPROVEMENTS—PAVING—NOTICE—AC- 
CEPTANCE OF BIDS—WAIVER OF OBJECTIONS.—(1) An 
assessment for repaving a street, assessing two-thirds 
of the cost on the abutting owners and one-third on 
the city at large, as provided by Laws of 1887, chapter 
426, is not invalid because no assessment was levied on 
the lessee of a street railway company, whose charter 
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required it to repair the street when ordered by the 
city, though the company had laid an additional track 
in the street. (2) An assessment for a street improve- 
ment will not be vacated because the resolution decid- 
ing to make the improvement according to plans to be 
prepared by the city surveyor, and calling for pro- 
posals, was adopted before the plans and specifications 
for the work were filed, where the plans were filed and 
approved before adopting the final ordinance provid- 
ing for the improvement, the statute not requiring a 
separate approval of the plans and specifications before 
publishing for bids. (3) Where the council directed 
the clerk to give the requisite legal notice for bids, and 
of the day of meeting to take action thereon, the no- 
tice actually given being in accordance with the stat- 
ute, the assessment for such improvement is not in- 
valid for the reason that the resolution did not fix the 
day of meeting, but allowed the clerk to fix such day. 
(4) The power of the clerk to issue the notice was not 
lost because he made a mistake in his attempt to pub- 
lish it, where there is no evidence that any one was 
misled or harmed thereby. (5) The fact that plans for 
the street improvement were in the alternative is im- 
material in the absence of proof that any one was mis- 
led or prevented from bidding, or that the cost of the 
work done was enhanced thereby. (6) A common 
council has the right to accept the bid for public im- 
provement which is deemed most favorable, and an 
assessment will not be held void because a lower bid 
than the one accepted was received, in the absence of 
any abuse of its power. (7) A street improvement as- 
sessment will not be held void because the contract 
under which the work was done contained provisions 
for payment of repairs contrary to the charter provis- 
ions, Where the question is raised on appeal for the 
first time. Jan. 20,1892. Gilmore v. City of Utica. 
Opinion by Peckham, J. 15 N. Y. Supp. 274, af- 
firmed. 





NEGLIGENCE — UNLOADING FREIGHT-CARS—DUTIES 
OF CARRIERS.—-Plaintiff railroad company delivered to 
defendant on aside track a flat car loaded with lum- 
ber. Defendant unloaded part of the lumber and left 
the balance overnight without replacing the cross- 
pieces to hold if on the car, and during a heavy wind 
storm it blew off, and obstructing plaintiff's main 
tracks derailed its train, causing serious injury thereto. 
Plaintiff had no watchman at the place. Held, that 
plaintiff owed no duty to defendant to watch and take 
care of the car, and was entitled to act upon the as- 
sumption that defendant would perform its duty in 
properly securing the lumber, and for its negligence in 
such particular was entitled to recover. Jan. 20, 1892. 
New York, L. E. & W. R. Co. v. Atlantic Refining 
Co. Opinion by Earl, J. 13 N. Y. Supp. 466, re- 
versed. 


NEGOTIABLE INSTRUMENT — DRAFT — EQUITIES OF 
ACCEPTOR—EVIDENCE.—Defendants purchased goods 
of A. & Co., Staffordshire, Eng., and the A. Exchange 
accepted a draft drawn by A. & Co. onit at ninety days 
for the value of the goods, and defendants accepted a 
draft drawn on them by the A. Exchange for an 
equivalent amount, maturing twenty days before A. & 
Co.’s draft, in order to enable it to meet that draft. 
The intervention of the A. Exchange was merely to 
enable defendants to obtain credit with A. & Co., and 
it received acommission on the transaction. Held, 
that plaintiff having taken the draft as collateral secu- 
rity from the A. Exchange, it was subject in her hands 
to defendants’ equities arising out of the subsequent 
insolvency of the A. Exchange, and its failure to pay 
A. & Co.’s draft, whereby defendants were left liable 
as vendees of A. & Co.'s goods. Coddington v. Bay, 20 
Johns. 637. Jan. 20, 1892. Leslie v. Bassett. Opinion 
by Andrews, J. 14 N. Y. Supp. 380, reversed. 





RAILROADS — ELEVATED—VALUE OF EASEMENTS — 
DAMAGES.—(1) On a trial by the court of issues as to 
the measure of damages to realty, exceptions to the re- 
fusal of the court to find certain facts which were es- 
tablished by uncontradicted testimony, where such re- 
fusal shows the adoption of an erroneous rule as to the 
measure of damages, with exceptions to the denial of a 
motion for nonsuit on the ground that no damages 
have been proved, are sufficient to enable the court on 
appeal to review the question as to the proper rule for 
measuring damages. (2) The easements of light, air 
and access which an abutting owner has ina street have 
no value apart from the abutting property; and where 
they are taken by the construction and maintenance of 
an elevated road in the street their value isto be meas- 
ured by the injury which such taking inflicts on the 
abutting property, and with reference to the agency 
by which they are taken; and where it appears that 
the construction and operation of the road has bene- 
fited the abutting property, and increased its value, 
which would not have been so great except for the 
building of the road, or where it appears that the road 
has not prevented the natural increase in value, the 
abutting owner has received no damage, and there can 
be no recovery. The fact that the increase is common 
to all the property in the street, and greater in propor- 
tion to property on the side streets than that on 
the street in which the road is constructed, is not ma- 
terial. Jan. 20, 1892. Bohm v. Metropolitan El. Ry. 
Co.; Somers v. Same. Opinion by Peckham, J. 14 
N. Y. Supp. 950, reversed. 


RES JUDICATA —- INSOLVENT MORTGAGOR — RIGHTS 
OF MORTGAGEE AND PURCHASER AT JUDICIAL SALE— 
REVIEW ON APPEAL.—(1) After a mortgagor had filed 
his petition in bankruptey the land was sold on fore- 
closure to the mortgagor’s wife. Ina subsequent ac- 
tion by the mortgagee against the wife’s executor and 
the assignee to bave the foreclosure proceedings set 
aside, the assignee did not answer, thongh served with 
the summons and complaint, and the executor’s an- 
swer was not served on him. <A decree declaring the 
foreclosure proceedings valid was entered against the 
mortgagee in favor of the executor, but no decree was 
made as tu the assignee. Held, inan action to recover 
the land from the wife’s executor, that the decree was 
not res judicata, nor evidence, as against a subsequent 
purchaser from the assignee, since section 521 of the 
Code of Civil Procedure provides that a defendant 
who requires thata judgment shall determine the ul- 
timate rights of co-defendants must so demand in his 
answer, and serve acopy thereof on each defendant 
to be affected. 8 N. Y. Supp. 809, disapproved. (2) 
Where, after a mortgagor of land has filed a petition in 
bankruptcy, the mortgagee forecloses, the court, on 
appeal in an action by a subsequent purchaser from 
the assignee against the purchaser on foreclosure, will 
not consider whether the evidence warranted a finding 
that the mortgage was paid before foreclosure, no 
findings on that question having been made or re- 
quested. Travis v. Travis, 122 N. Y. 449, 454; Thom- 
son vy. Bank, 82 id. 1; Burnap v. Bank, 96 id. 125; 
Foundry Co. v. Hersee, 103 id. 25. 8 N. Y. Supp. 809, 
affirmed. (3) The fact that one of two independent 
grounds upon which a judgment is based is erroneous 
will not work a reversal where the other ground is 
right. 8 N. Y. Supp. 809, affirmed. Second Division, 
Jan. 20, 1892. Ostrander v. Hart. Opinion by Vann, J. 


SALE—RESCISSION—DEFECTS IN QUALITY—RIGHT OF 
SELLER TO REPLACE.—A retail dealer, after an exami- 
nation of certain goods which he had bought, returned 
part to the seller, stating that theentire lot was of in- 
ferior quality, and that he would prefer also to return 
the balance than to accept them, even at a reduction. 
The seller replied that the buyer might return such 
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goods as were not satisfactory, and that he would re- 
plaice them with first-class goods. The buyer there- 
upon returned the balance of the goods, asking that 
he be credited with the amount, but without a sugges- 
tion that they were not returned in accordance with 
the seller's offer. Held, that this was not a rescission, 
and that the seller was entitled to replace the goods 
with new goods. Bradley, J., dissenting, on the 
ground that it was a question of fact, which should 
have been submitted to the jury. Second Division, 
Jan. 20, 1892. Mason v. Smith. Opinion by Haight, J. 
8 N. Y. Supp. 301, affirmed. 


TRUSTS—VALIDITY—RECONVEYANCE TO GRANTOR— 
RES JUDICATA.—(1) A declaration of trust recited that 
the trustee was (1) to collect the rents of the trust 
property, and apply them to the payment of necessary 
expenses and to the maintenance of plaintiff during 
her life, and for the benefit of her husband after her 
death; (2) to divide the property, after the death of 
plaintiff and her husband, among her issue; (3) to 
mortgage or otherwise dispose of the property, if it 
should appear to be beneficial to thetrust. The first 
trust was conceded to be valid. Held, that even if 
the other trusts were invalid, the first trust should be 
upheld. (2) Where the owner of property, for the 
purpose of creating a trust therein, made a conveyance 
thereof to plaintiff, who conveyed it to defendant, and 
the latter executed a declaration of trust, plaintiff can- 


the trust cancelled and the property restored to her. 
(3) Where a court of equity, on the petition of a trus- 
tee, accepted his resignation and discharged him from 
the trust, as provided by the Revised Statutes (Birds- 
eye's ed.’, page 3180, section 25, and to that proceeding 
plaintiff was a party, and appeared in court and con- 
sented to the order made, plaintiff cannot, while such 
order is unreversed, begin subsequent actions to deter- 
mine questions which might have been passed on in 
the former proceeding. Second Division, Jan. 20, 
1891. Culross v. Gibbons. Opinion by Parker, J. 9 
N. Y. Supp. 947, me2., affirmed. 





AN ACT TO AMEND THE CODE OF CIVIL 
PROCEDURE RELATIVE TO REPORTERS 
OF THE COURT OF APPEALS AND THE SU- 
PREME COURT, AND TO ESTABLISH A 
COUNCIL OF LAW REPORTING. 


SEcrION 1. Sections 209 to 216 of the Code of Civil 
Procedure are hereby amended so as to read as fol- 
lows: 

Sec. 209. The reporter appointed by the Court of Ap- 
peals is styled the ** Court of Appeals reporter,” and 
each provision of the statutes wherein the Court of 
Appeals reporter 1s mentioned applies to the officer 
thus appointed. The Court of Appeals reporter must 
report every decision handed down by the Court of 
Appeals, concurred in by a majority of the court, un- 
less otherwise ordered by the court. To enable him 
to perform that duty the judges of the court must de- 








of the Superior Court of Buffalo, of the City Court of 
Brooklyn and of the City Court of the city of New 
York, and such other opinions as the public interests 
in his judgment require, in causes decided in any court 
of record of this State, other than the General Terms 
of the Supreme Court and in the Court of Appeals, 
and it shall be the duty of every judge of a court of 
record and of every surrogate to furnisha copy of any 
such opinion written by him on request of the re- 
porter and payment of the fees therefor. Each coun- 
sel who shall argue or submit a cause at any of the 
General Terms hereinbefore mentioned shall deliver 
to the clerk of the court a duplicate of each paper fur- 
nished for the use of the court, and it shall be the duty 
of such clerk immediately after the adjournment of 
the term to transmit the same to the State reporter or 
his representative, together with a certified copy of all 
the decisions rendered at such term, and each of the 
judges sitting in any of said General Terms shall fur- 
nish the State reporter, or his representative, with the 
original opinions filed by bim at any such term, or true 
copies thereof. It shall further be the duty of the 
State reporter to prepare and issue quarterly an index 
to all the current volumes of the series, which shall 
also contain an index tothe public acts of the Legis- 
lature as from time to time they become laws. He 
shall also publish annually an index to the entire series 
of reports and to the public acts of the Legislature. It 


. | shall also be the duty of the State reporter to prepare 
not be considered the creator of the trust, so as to have | 


and issue not less frequently than semi-mouthly, dur- 
ing at least nine months of the year, memoranda of 
decisions not yet reported and memoranda of laws en- 
acted by the Legislature with a brief abstract of the 
substance of such laws. 

Sec. 211. The reporter of the Court of Appeals, the 
reporter of the Supreme Court and the State reporter 
shall constitute a body to be known as the ‘‘ New York 
State council of law reporting” of which body the re- 
porter of the Court of Appeals shall be chairman and 
the reporter of the Supreme Court shall be secretary. 
Such chairman shall receive the sum of $1,000, and the 
Supreme Court reporter and State reporter each the 
sum of 3500 for services as members of such council in 
addition to the sums hereinafter fixed, which shall be 
paid them quarterly from the treasury of the State. 
Such council of law reporting shall have power, and it 
shall be its duty, to enter into a contract or contracts 
for the printing, publication and sale of the New York 
Reports, the Supreme Court Reports, the Miscellane- 


| ous Reports, the Current Index and Notes of Cases, 


liver to him the written opinions rendered in each case | 


so determined. 

See. 210. The governor shall appoint a member of 
the bar to be recommended by the executive com- 
mittee of the Bar Association of the State of New 
York by a majority vote thereof, to be known as the 
State reporter, who shall hold office for five years from 
the Ist day of July, 1892, and until his successor shall 
be appointed in like manner, whose duty it shall be to 
report every opinion involving a question of law, con- 
curred in by 2 majority of the court in the General 
Terms of the Superior Court of the city of New York, 


or the Court of Common Pleas of the city of New York, 


herein provided for, in such manner that the reports 
may be issued in semi-monthly parts to subscribers, 
and also in bound volumes, on such terms as, in the 
judgment of the council, shall be most advantageous 
to the State, for a period not to exceed five years, with 
proper provisions for the subsequent printing and sale 
of the volumes published during such five years. Such 
contract shall provide for payment by the person con- 
tracting of a sum to the council sufficient to cover the 
salaries and all the disbursements of the Supreme 
Court reporter and State reporter, as provided by sec- 
tion 213. Such person shall, under the contract, be en- 
titled to receive the income therefrom, at a price to be 
fixed by the council, and the State shall incur no lia- 
bility under or by reason of such contract. Such con- 
tract or contracts shall contain the proper provisions 
for their enforcement, and may specify the amount of 
liquidated damages to be paid in case of their viola- 
tion in any respect. The council may by an instru- 
ment in writing, filed in the office of the secretary of 
State, annul any such contract from the time specified 
in the instrument, in case they shall adjudge that it 


| has not been faithfully kept by the party or parties 


entering therein, and the performance of such con- 
tract may be enforced by such council in the name of 
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the people of the State of New York. Such council, 
for the purpose of facilitating its business, is author- 
ized to appoint a representative thereof having an 
office in the city of New York. 

Sec. 212. The reports herein provided for shall be 
known and designated as follows: The reports issued 
by the Court of Appeals reporter as ‘‘ New York Re- 
ports,” the reports issued by the Supreme Court re- 
porter as *‘ Supreme Court Reports,’ and the reports 
issued by the State reporter as ** Miscellaneous Re- 
ports.””. The quarterly index shall be known as the 
* Current Index ”’ and the memoranda of decisions and 
laws as ‘* Notes of Cases.” Such Current Index and 
Notes of Cases shallbe published for and under the su- 
pervision of the council of law reporting and the ma- 
terial therefor shall be furnished the State reporter by 
members of said council and the secretary of State. 
The reports herein provided for shall be designated as 
the ** official series of reports of decisions in the courts 
of the State of New York,” and no decision which 
shall be contained in any of said reports shall be cited 
to the court from any other report, and it shall be the 
duty of the courts to make rules to enforce this pro- 
vision. The volumes of the Court of Appeals Reports 
and the Supreme Court Reports shall be continued 
consecutively as at present numbered, The official 
reports shall not contain the points of counsel or au- 
thorities cited by them, except where the council of 
law reporting shall otherwise direct in a particular 
case, but nothing herein contained shall be construed 
to forbid the printing of names of counsel appearing 
in the cause. cach volume of reports shall be desig- 
nated as belonging to the “ official series,’’ and the 
volumes shall be uniform in style and appearance as 
far as may be practicable. 

Sec. 213. The Court of Appeals Reports, the Supreme 
Court Reports and Miscellaneous Reports shall each be 
issued in semi-monthly parts suitable for binding, as 
well as in bound volumes. Such semi-monthly parts 
shall be issued during at least nine months of each 
year, and together with the Current Index and Notes of 
Cases shall be furnished subscribers either singly or to- 
gether orin any combination thereof at such prices as 
the council shall fix, provided that the Current Index 
and Notes shall be furnished without further charge 
only to subscribers to the entire series. |The subscrip- 
tion price for the reports shall be fixed at the cost of 
printing, publication and distribution and of obtain- 
ing copies of opinions, together with such additional 
sum as will cover the salaries and disbursements of 
Supreme Court reporter and State reporter. In case 
it should be found impossible to arrange for the can- 
cellation of existing contracts, the council may.make 
temporary arrangements for the printing, publication 
and sale of the whole or any part of such reports, digest 
and notes of cases during the continuance of all orany 
of the existing contracts, which except as they may be 
modified by agreement shall continue in force and the 
rights of the respective parties thereto shall remain the 
same as they now are. 

Sec. 214. The Court of Appeals reporter shall be com- 
pensated by the State as at present, and shall receive 
the same allowance for assistance, clerk hire and offiee 
expenses. The Supreme Court reporter and the State 
reporter shall receive compensation as follows: The 
sum of $4,500 each and the further sum of $5,000 each 
for their necessary expenses for clerk hire and assist- 
ance, and the further sum of $500 each for office ex- 
penses, together with such additional sums as shall be 
necessarily paid out for copies of opinions, such sala- 
ries and allowances to begin on the lst day of July, 
1892, at which time the New York State council of law 
reporting shall meet and organize, and shall begin the 
publication of reports and weekly notes not later than 
November 1, 1892. Such compensation to the Supreme 





Court reporter and the State reporter, and the sums 
fixed for their expenses and the cost of copies of opin- 
ions shall be paid by the person contracting to print, 
publish and sell such reports. 

See. 215. Copies of the opinions of the judges other 
than of the Court of Appeals shall be furnished to the 
respective reporters at an expense not to exceed ten 
cents per folio. And it shall be the duty of the coun- 
cil of law reporting to provide that each judge and 
justice of the Court of Appeals, the Supreme Court 
and the Superior City Courts shall be furnished during 
his term of office with a copy of the series of reports of 
the court of which he is a member, so soon as such re- 
ports shall be issued, the expense of which shall be 
borne by the State, and shall make further provision 
that three sets of the entire series of reports with the 
index and notes of cases shall be furnished the State 
library, two sets thereof to each member of the coun- 
cil, one set thereof to the office of the attorney-general 
without expense to the State. Each county clerk 
shall be furnished with a bound copy of the entire 
series, the subscription price for which shall bea county 
charge. 

Sec. 216. No person shall obtain a copyright for the 
opinions contained in the reports herein provided for, 
but the copyright of the statement of facts, of the head- 
notes and of all other notes or references prepared by 
such reporters must be taken by and shall be vested in 
the people of the State of New York. Each such re- 
porter must, on the appointment of his successor, de- 
liver to him all papers in his hands pertaining toa 
cause which he has not reported, or which are not nec- 
essary for him to retain, to complete the publication of 
a volume which is then partly printed, aud such re- 
porter shall not deliversuch papers or a copy thereof 
to any person other than his successor in office, or the 
publisher of a partly-printed volume, except to a judge 
of the court or the attorney for the party to the cause 
to which it relates. Such reporters shall retain all 
opinions delivered to them which are not to be re- 
ported, and file and preserve the same, and it shall be 
unlawful for any judge or justice of any court, the 
opinions of which are to be published by said council, 
to allow the use of, loan or give away to any person, 
association or corporation auy copy of the case or pa- 
pers on appeal, orthe points of counsel in any case 
argued before him, to be used in furthering the publi- 
cation of any series of reports other than those pub- 
lished by suid council. 

Sec. 2. Sections 248, 249 and 25 
read as follows: 

Sec. 248. In each case heard at a General Term of the 
Supreme Court, the attorney or counsel for each party 
must deliver to the clerk for the use of the Supreme 
Court reporter, a duplicate of each paper furnished by 
him for the use of the court. The clerk must collect 
these papers from the counsel and immediately after 
the adjournment of the term he must transmit them, 
and certified copies of all the decisions made at that 
term, to the Supreme Court reporter. Each judge 
who shall render a written opinion in a cause decided 
at a General Term shall transmit the original or a true 
copy thereof to the Supreme Court reporter. 

Sec. 249. The Supreme Court reporter must report 
and publish all the opinions involving the decision of 
any question of law handed down at any General Term 
of the Supreme Court, concurred in by a majority of 
the court. And such reports shall be published in the 
manner provided for by article 3 of title 1, chapter 3 of 
the Code of Civil Procedure. 

Sec. 25¢. The Supreme Court reporter shall bea mem- 
ber of the New York council of law reporting provided 
for by article 3, title 1, chapter 3 of the Code of Civil 
Procedure and receive the compensation and discharge 
the duties therein provided. 
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CORRESPONDENCE. 





UTILizInG PENSIONED JUDGES. 


Editor of the Albany Law Journal: 

How to secure a sufficient judicial force to properly 
transact, without unnecessary delay, the constantly- 
increasing business that comes before the Supreme 
Court of the State is a problem that deserves atten- 
tion in connection with propositions to relieve the 
Court of Appeals. 

Section 15, article 6, of the Constitution provides 
“that no person shall hold the office of justice or judge 
of any court longer than until and including the last 
day of December next after he shall be seventy years 
of age. The compensation of every judge of the Court 
of Appeals and of every justice of the Supreme Court 
whose term of office shall be abridged, pursuant to this 
provision, and who shall have served as such judge or 
justice ten years or more, shall be continued during 
the remainder of the term for which he was elected.”’ 

This seventy-year limit was designed to relieve the 
incumbent and the people from further judicial ser- 
vice after the infirmities of age are upon the incum. 
bent, and the compensation coutinued as a pension 
for faithful and long public service. 

It is amatter of common information however that 
many men at seventy years of age are blessed with 
mental and physical powers that enable them to ren- 
der good service for many years, and by their accom- 
plishments and experience are fitted to perform the 
best work of their lives. 

If the judges and justices who have reached the sev- 
enty-year limit, and are entitled to this pension, were 
placed upon what might be termed ‘“‘a retired list,” 
and the governor of the State were given authority 
whenever exigencies should arise requiring extra 
justices to hold Special Terms or Circuits, or to sit 
temporarily at General Term, to make designations at 
his discretion for such purposes from this ‘‘ retired 
list,’’ it would do much to facilitate the work of the 
Supreme Court, and prevent the failure of terms, be- 
cause of the incapacity or inability of the ‘‘ younger 
judges ’’ to meet the work. The governor would know 
who of the retired judges would be equal to the re- 
quirements of the exigency as it might arise. 

As a practical illustration of how this plan would 
work, I will mention Justices William L. Learned and 
Charles R. Ingalls who have recently been relieved, un- 
der this constitutional provision, from further services 
as justices of the Supreme Court in the third district, 
and Judge Danforth as an associate judge of the Court 
of Appeals. Here are three men vigorous in intellect 
and body, with great learning and experience, ready at 
a moment's warning to perform the most exacting ju- 
dicial duties. Other illustrations, if necessary, will 
readily occur to the profession. 

Very respectfully yours, 
EUGENE BURLINGAME. 

ALBANY, N. Y., Feb. 29, 1892. 


NEW BOOKS AND NEW EDITIONS. 








1 Nortu Dakota Reports. 


The first volume of North Dakota Reports has the 
characteristics of most early reports of new States —a 
small number of cases, a great deal of space allowed 
for the exhibition of counsel, and opinions somewhat 
out of proportion to the importance of the subject or 
the law pertaining to it. It is natural, perhaps neces- 
sary, thatina new State judicial opinions should be 
long and elaborate, so as to settle the Jaw satisfactorily 
to all concerned. This volume is especially interest- 


ing to us, because it contains the first judicial writing 
of the ALBANY LAW JOURNAL'S chief justice, Mr. Cor- 
liss — known to us by faith and not by sight —who 
first became widely known to the legal profession of 
the country by his excellent contributions to this 
journal. The opinions of Chief Justice Corliss in this 
volume fully warrant the paternal pride which we 
have taken in him as a young New Yorker who has 
been useful in building up the jurisprudence of the far 
West, gaining honor for himself and rendering lasting 
service to his State as its first chief justice. Itis to be 
hoped that he will longremain in the post for which 
he is so eminently fitted and which he so adorns. 


BurpDick ON Torts. 

Cases on Torts, selected and arranged for the use of law stu- 

dents in connection with Pollock on Torts. By Francis 

M. Burdick. New York and Albany: Banks & Brothers. 

In this volume of about four hundred pages, Profes- 

sor Burdick, of Columbia College Law School, has col- 

lected leading American cases on torts to supplement 

Mr. Pollock’s excellent work. The cases are all recent, 

are judiciously selected and the statements are skill- 
fully drawn. 

WAMBAUGH ON THE Stupy OF CASES. 

The Study of Cases. A course of instruction in reading and 

stating reported cases, composing head-notes and briefs, 

criticising and comparing authorities and compiling di- 


gests. By Eugene Wambaugh, Professor in the Law De- 
partment of the University of lowa. Little, Brown & Co., 
Boston. 


The first part of this book, covering but forty pages, 
is quite novel. Its contents are as follows: 1, How to 
Study Cases; 2, How to Find the Doctrine of a Case; 
3, Cases Involving Several Questions; 4, How to Write 
a Head-Note; 5, How to Criticize Cases; 6, Combin- 
ing and Comparing Cases; 7, The Growth of Legal 
Doctrine; 8, The Importance of the Unwritten Law. 
The views of the author on these points are generally 
sensible, although it cannot be said that they are origi- 
nal or suggestive. The main purpose of the book is 
evidently to furnish a body of cases for study in the 
law of contracts and of torts. These are fairly well 
selected, and are given without head-notes. No doubt 
the book will be useful for law students, the class to 
whom it is addressed. The volume contains about 
three hundred pages. 


———_»>___——_ 


NOTES. 





MONG the recent curiosities of natural history is 

that ofa fox—hard pressed by its pursuers—seek- 

ing refuge in a lawyer's office. Poor Reynard was 

captured and carried away with a view to further sport 
another day. Absit omen.—London Law Journal. 


In Graham v. Me Reynolds, a recent action for seduc- 
tion, in the Supreme Court of ‘Tennessee, plaintiff's 
attendant, an illiterate colored woman, testified that 
plaintiff told her that the child’s father was dead, and 
yer deposition, taken by defendant a year before the 
trial, but introduced by plaintiff, contained the words, 
**One’s dady done it,”’ in answer to a question as to 
who the child’s father was, it was held competent to 
show by defendant's counsel, who was present, that 
she replied, ‘*‘ The one’s dead that done it,”’ and that 
the mistake was clerical. This reminds one of a Rens- 
selaer county story about a justice of the peace who 
issued a body execution, and his handwriting being 
very obscure, the constable intrusted with it read the 
word “ body ” in the direction, ‘and in default thereof 
you wiil take his body,” asifit was ‘“ daddy,’’ and pro- 





ceeded to arrest the defendant’s father. 
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CURRENT TOPICS. 





HE Senate judiciary committee declined to adopt 
the reporting bill proposed by the State Bar 
Association, and struck out the proposed mode of 
appointing the new reporter, and provided that he 
should be appointed by the governor with the as- 
sent of the Senate, and struck out the clause for- 
bidding the citation in the courts of any but the 
official reports. This may in some degree diminish 
but will not entirely subdue the zeal of Albany in 
the matter. But the bill, as we understand it, still 
contains objectionable features. 
of the new scheme is preserved, we believe, by which 
the State will be called on to pay $32,000, or more, 
for reporting, in place of some $10,000 as now. The 
clause prohibiting the judges from furnishing 
copies of opinions for publication to any but the 
official reporter remains. This however is a mere 
brutum fulmen, for the judges are never asked for 
copies. The reporter is the custodian of the opin- 
ions, and there is no provision to prevent his fur- 
nishing the copies to any one he chooses, and he 
probably would continue to do so, just as he has al- 
ways done — a very valuable perquisite of his office. 
The opinions would continue to be published in 
full by the St. Paul house, if not by the Albany 
house, as usual, The editor of this journal has no 
personal interest in this matter, for he does not ex- 
pect nor hope to be reporter. The publishers of 
this journal do not expect nor hope to get the con- 
tract for publishing. But it is thought that Albany 
will furnish the successful candidates for both 
places, and it would not require an inspired 
prophet to declare their names. They seem to be 
the only people demanding this ‘‘council.” The 
lawyers at large are not finding any fault with the 
present state of things. Even the members of the 
State Bar Association are not favoring this scheme 
intelligently, for they have never been furnished 
with copies of the proposed bill. Again we say 
that we have no fault to find with the issuing a 
third series of official re ports; we have nothing to say 
against the appointment, in a proper way, of the 
gentleman understood to be likely to be the new re- 
porter; but we do protest against any further op- 
pression and annoyance of the legal profession by 
favoritism in the matter of awarding the contract 
for publication. A fair field open to all is what the 
Constitution awards and is all we ask. And so far 
as the expense is concerned, the reporting could be 
as well if not better done by a single reporter, with 
proper assistance, for two-thirds the money. 


The United States Supreme Court have recently 
decided a surprising number of interesting and 
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novel quate, namely : that it it is lawful for the gov- 
ernment to exclude lottery advertisements from the 
mails; that the McKinley tariff bill is constitutional; 
that Speaker Reed had a right to count the mem- 
bers present, and not voting, to make out a quorum; 
that the conviction of the anarchists was regu- 
lar, as it was not a case of a new sentence but only 
of an affirmation of the old sentence, at which the 
prisoners need not be present; that the labor-con- 
tract immigration act does not apply to clergymen; 
that the New York statute regulating charges of 
grain elevators is constitutional; that the United 
States may sue a State; that the court will not pro- 
hibit the execution of the judgment of the Alaska 
court forfeiting the Sayward in the Behring sea 
business. Probably not one of these decisions was 
generally unexpected, although there was a consid- 
erable feeling in this State that the doctrine of the 
elevator case is wrong; and probably very few had 
any opinion on the right of the Federal government 
to sue a State; and it seems that the holding in the 
matter of counting a quorum has not converted the 
opponents of Speaker Reed. 


The proverbial uncertainty of the common law is 
illustrated by two articles in the current numbor of 
the American Law Review, one entitled ‘*The For- 
mality of Sealing,” by Mr. Charles M. Morris, and 
the other entitled ‘‘The Husband-Seducer,” by the 
Mr. Morris says: 


“We have been assured by leading writers, among 
whom may be instanced Daniel, Edwards, Tiedeman 
and the American and English Encyclopedia of Law, 
that the addition of aseal to a signature, without re- 
citing it in the body of the contract, is nugatory, and 
does not affect the character of the instrument. Our 
authors lay down this fantastic doctrine generally as 
well established; and do not even deign to argue it on 
principle, or to recognize a conflict in authority. Cases 
are cited from Wright (Ohio), from Virginia, Missouri, 
North Carolina and Alabama, and are relied upon as 
sustaining the theory laid down. Some of these cases 
certainly do tendjto sustain the theory,but it is apparent 
upon examination that some of these cases are based 
upon fallacious reasoning, and that others, as those of 
Missouri and Georgia, are based upon such statutes as 
obviously to render them exceptions tending to prove 
the contrary rule. As this impression, so given out 
by the elementary writers, may be and doubtless has 
been productive of serious misapprehension and erro- 
neous counsel, it seems worth while to call the atten- 
tion of the bar toits lack of foundation in principle, 
and to the overwhelming weight of authority against 
it.” 


This statement is not accurate so far as it refers 
to Daniel. His language is: ‘‘It is to be observed 
however that merely attaching a seal to the signa- 
ture does not make it a sealed instrument, unless 
there be a recognition of the seal in the body of the 
instrument, * * * but it is conceded that the 
rule was otherwise at common law, and there are 
decisions adhering to the common-law rule.” Mr. 
Morris proceeds to show that by the very earliest 
common law it was held as declared by these ele- 
mentary writers, but that the contrary has gener- 
ally been held since 28 Henry VIII. He asserts that 
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the rule so laid down by these authors has been dis- 


tinctly repudiated by the courts of thirteen States, 
namely, Arkansas, Delaware, Illinois, Maine, Mary- 
land, Massachusetts, Minnesota, Mississippi, New 
York, Ohio, Pennsylvania, North Carolina and Ten- 
nessee, and that in these States it is ‘‘held that it 
is the fact of sealing, and not the recital of that 
fact in the writing, which constitutes a specialty.” 
We have examined Mr. Morris’ authorities, and find 
that they bear him out. Some of them hold that 
the recital of sealing, without a seal, does not make 
a specialty. But this is a fine state of the law 
which leads skillful writers to declare on the au- 
thority of Virginia that it is one way, when thirteen 
other States declare it the other! The evident 
moral is, do away with seals. They make troubic 
in law, in strivings for the chancellorship, and in 
northern fisheries. The subject of the other articic 
is the right of the wife to maintain an action for 
the enticing away of her husband. Undcr our 
modern statutes it is now generally held that the 
action is maintainable, but whether it is so at com- 
mon law is quite doubtful. In the earliest and 
leading case the judges were «ually divided in 
opinion on the subject, and the New York and 
Connecticut courts now hold the affirmative, and 
those of Maine and Wisconsin the negative. One 
of the stock surmises of human beings is, what are 
to be the occupations of eternity? We have settled 
the question for ourselves; we are going to con- 
struct a list of the uncertainties of the common law! 


It is rumored that Chief Justice Fuller talks of 
resigning his office on account of the inadequacy of 
the salary, and for the sake of greater leisure. 
Hereupon the Buffalo Hzpress remarks: ‘In the 
palmy days of the Supreme Court no justice ever 
thought that any amount of money and leisure 
could counter-balance the dignity and honor of his 
position.” This is a fine sentiment, but as Falstaff 
might have asked, ‘‘ Can honor support a large fam- 
ily of daughters?” We understand that the other 
chiefs of this court had very small families depend- 
ent on them, and in the days of Marshall and Taney 
the salary was larger in proportion to the expense 
of living than now. Honor and dignity are not sup- 
porting the family of Mr. Justice Fuller. There 
really seems to be no compulsion on a man to starve 
or work himself to death for the sake of being chief 
justice, and if the chief justice desires to have more 
leisure, it is his reasonable right. 


The action of the New York City Bar Associa- 
tion concerning Judge Maynard is well warranted, 
indeed demanded by public and professional opin- 
ion. The independence and public spirit of the as- 
sociation in the premises is admirable, and might 
well be imitated by the State Bar Association. 
When such recognized leaders of the bar and such 
influential citizens as James C. Carter, Wheeler 
Peckham, Everett P. Wheeler and Frederic R. 
Coudert, all of the same political faith as Judge 





Maynard, demand an investigation, the movement 
is divested of political bias and is made respectable. 
We have no political feeling in the matter, but can 
truthfully say that if Judge Maynard were a repub- 
lican we should be still more desirous of the inves- 
tigation, inasmuch as we are always more anxious 
for an exculpation of republicans than democrats, 
The AtBany Law Journat took great pleasure in 
defending the democratic Judge Westbrook against 
the clamor of the press; but the accused deemed 
it worth his while to explain the circumstances, 
If bar associations have any reason for their being, 
this is it— to have and keep the judiciary pure and 
worthy of public respect. Judge Maynard ought 
to court this investigation rather than feel offended 
by it. Itis better to be tried by one’s peers than 
by newspapers and gossips. Mr. Carter, in moving 
the resolution, after eschewing the political phase 
of the charge, made the following among other ob- 
servatious, in every word of which we heartily con- 
cur: 


“But there is another aspect, not less important, 
which Coes, 2s it seems to me, concern us. It touches 
the honor of the judicial office. Whatever else may be 
of little concern to us, that is a matter of infinite con- 
cern. \ve were originally organized for the purpose 
of guarding the honor of the judicial office. It is in 
our view the most important interest in society. If 
we can sustain the dignity and honor of the judicial 
office we can sustain every social interest. If that is 
lost all is lost! Whatever touches the dignity and 
honor of the judicial office touches us. We pay to it a 
reverence which we pay to nothing else. We elevate 
it above all unworthy motives, and there we wish to 
keep it. It is in that aspect that it seems to me this 
association is interested. Weall know that the dig- 
nity of the judicial office is already drawn in question 
by this transaction. We cannot look our clients in the 
face vvithout feeling that there is something which: 
must be vindicated or punished. It is with that view 
that many gentlemen of this association have very re- 
luctantly come to the conclusion that this is a thing 
that should not be passed by. Without regard to what 
is said for or against us in the public press or else- 
where, we know for what this association was organ- 
ized and its duties. It seems to me we should be false 
to the objects of the association if we failed to take 
some notice of this transaction, Of course we are to 
pronounce no judgment. We do not kiow the facts. 
There appears to be very strong prima jucie evideuce, 
but for all we know there may be some answer or ex- 
planation. If there be, how welcome it would be to all 
ofus. But it is time it was given. What the situa- 
tion demands is light and full knowledge of the facts. 
The duty of the inquiry is imposed on us.” 





NOTES OF CASES. 





N Long v. Chicago, K. & W. R. Co., Supreme 
Court of Kansas, February 6, 1892, it was held 
that where a railroad company’s ticket-agent at a 
station is afflicted with a contagious disease, and 
another person comes in contact with him in pur- 
chasing at the station a railroad ticket, and thereby 
contracts the disease, the railroad company is not 
liable in damages therefor, if neither the company 
nor any of its superior officers had any knowledge 
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that the ticket-agent had such disease. The court 
said: ‘It is the rule that where the owner of a 
house, office or other tenement, knowing that it is 
so infected by the small-pox or any other contagious 
disease as to be unfit for occupation and to endan- 
ger the health and lives of the occupants, and con- 
cealing this knowledge from the person invited, in- 
duces him to hire, occupy or visit it, and the per- 
son so hiring or invited takes a disease by reason of 
the infection, the owner is guilty of actionable neg- 
ligence. In such a case however it must be shown 
that the owner knew that the house, office or tene- 
ment was so infected as to endanger the health or 
life of any person who might visit or occupy it- 
Knowledge is an element in the intent essential to 
liability. Bish. Non-Cont. Law, § 502; Afeeker v. 
Van Rensselaer, 15 Wend. 397; Minor v. Sharon, 
112 Mass. 477; Cesar v. Karutz, 60 N. Y. 229; 
Smith v. Baker, 20 Fed. Rep. 709; Gilbert v. Hoff- 
man, 66 Iowa, 206. * * * Proof of scienter is 
necessary. An insane person is civilly liable to 
make compensation in damages to persons injured 
by his acts. An innkeeper, who was insane, was 
held liable for not keeping the goods of his guest 
safely. Cross v. Andrews, 2 Cro. Eliz. 622. See 
also Cooley Torts, 115, § 99; 11 Am. & Eng. Enc. 
Law, 144. Insanity is a disease, but a master or 
railroad company will not be liable for such infirm- 
ity in an agent, having no knowledge thereof. 
Story Ag., § 8. And see Pope Lun. 340; Russell 
Mere. Ag. 5; 8 Jarm. & B. Conv. 10; Busw. Insan. 
313. * * * Even a dog which has manifested 
no vicious propensities may be kept by its owner 
without being tied or otherwise secured; but if the 
animal is vicious, and the owner has been notified 
of the fact, a duty is then imposed upon him to 
keep the animal secure, and he is responsible for 
any mischief if he fails to observe this duty. The 
scienter must be established, * * * The negli- 
gent or accidental act, if any, if the agent in im- 
parting a contagious disease to Long, the purchaser 
of the railroad ticket, was not within the scope of 
his authority so as to charge the company, his mas- 
ter. The sickness of an agent with a contagious 
disease cannot be presumed to be authorized or di- 
rected by the master, and is not an incident in any 
way to the employment of selling tickets or acting 
as agent at astation. We are not referred to any 
decisions, and we cannot find any in the books, 
where a master or railroad company has been liable 
in a case like this.” 


In More v. Bennett, Supreme Court of Illinois, 
January 18, 1892, it was held that an association of 
stenographers, formed to establish and maintain 
uniform rates of charges, and to prevent competi- 
tion among its members under certain penalties, is 
illegal, as in restraint of trade and against public 
policy, and one member cannot maintain an action 
against another for damages occasioned by the lat- 
ter underbidding the former, in violation of the 
rules of the association. The court said: ‘* What- 
ever may be the professed objects of the association, 








it clearly appears, both from its constitution and 


by-laws, and from the averments of the declaration, 
that one of its objects, if not its leading object, is 
to control the prices to be charged by its members 
for stenographic work, by restraining all competi- 
tion between them. Power is given to the associa- 
tion to fix a schedule of prices which shall be bind- 
ing upon all its members, and not only do the 
members, by assenting to the constitution and by- 
laws, agree to be bound by the schedule thus fixed, 
but their competition with each other, either by 
taking or offering to take a less price, is punishable 
by the imposition of fines as well as by such other 
disciplinary measures as associations of this charac- 
ter may adopt for the enforcement of their rules. 
The rule of public policy here involved is closely 
analogous to that which declares illegal and void 
contracts in general restraint of trade, if it is not, 
indeed, a subordinate application of the same rule. 
As said by Mr. Tiedeman: ‘ Following the reason of 
the rule which prohibits contracts in restraint of 
trade, we find that it is made to prohibit all con- 
tracts which in any way restrain the freedom of 
trade or diminish competition, or regulate the prices 
of commodities or services. All combinations of 
capitalists or of workmen for the purpose of influ- 
encing trade in their especial favor, by raising or 
reducing prices, are so far illegal that agreements to 
combine canavt be enforced by the courts.’ Tied. 
Com. Paper, § 190. Many cases may be found in 
which the doctrine here stated has been laid down 
and enforced.” Citing Stanton v. Allen, 5 Den, 484; 
Hooker v. Vandewater, 4 id. 349; Morris Run Coul 
Co. v. Barclay Coal Co., 68 Penn. St. 173; Craft v. 
Me Conoughy, 79 lili. 346. “The doctrine of the 
foregoing decisions may, in our opinion, be fairly 
applied to the facts in the present case. While 
sowe of the cases cited involve elements not present 
here, the determining circumstances in all of them 
seems to have been a combination or conspiracy 
among a number of persons, engaged in a particular 
business, to stifle or prevent competition, and 
thereby enhance or diminish prices to a point above 
or below what they would have been if left to the 
influence «f{ unrestricted competition. All such 
combinations ure held to be cuutrary to public pol- 
icy, and the courts therefore will refuse to lend 
their aid to the enforcement of the contracts by 
which such combinations are sought to be effected. 
Counsel seek to distinguish this case from those 
cited by the circumstance, alleged in the second 
count of the declaration, that but a small portion of 
the law stenographers of Chicago belong to said as- 
sociation. An analogy is thereby sought to be 
raised between the contract in this case and those 
contracts in partial restraint of trade, which the 
law upholds. We think the analogy thus sought 
to be raised does not exist. Contracts 1 partial re- 
straint of trade which the luw sustains are those 
which are entercu into by a vendor of a business 
and its good-will with his vendee, by which the 
vendor agrees not to engage in the same business 
within a limited territory, and the restraint, to be 
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valid, must be no more extensive than is reasonably 
necessary for the protection of the vendee in the en- 
joyment of the business purchased. But in the 
present case there is no purchase or sale of any busi- 
ness, nor any other analogous circumstance giving 
to one party a just right to be protected against 
competition from the other. All of the members of 
the association are engaged in the same business 
within the same territory, and the object of the as- 
sociation is purely and simply to silence and stifle 
all competition as between its members. No equi- 
table reason for such restraint exists, the only reason 
put forward being that, under the influence of com- 
petition as it existed prior to the organization of the 
association, prices for stenographic work had been 
reduced too far, and the association was organized 
for the purpose of putting an end to all competi- 
tion, at least as between those who could be in- 
duced to become members. True, the restraint is 
not so far-reaching as it would have been if all the 
stenographers in the city had joined the association, 
but, so far as it goes, it is of precisely the same 
character, produces the same results and is subject 
to the same legal objection, It may also be ob- 
served that by the constitution of the association 
any reputable stenographer, regularly engaged in 
law-reporting in Cook county, is eligible to member- 
ship, and if all or a major part of the stenographers 
in said county engaged in that business are not al- 
ready members, it is because the association has not 
yet fully accomplished the purposes of its organiza- 
tion. We can see no legal difference between the 
restraint upon competition which it now exercises 
and that which it will exercise when it is in a posi- 
tion to dictate terms to all who are engaged in the 
business, and to all who may wish to obtain the 
services of law stenographic reporters.” 





THE ONONDAGA ELECTION CASE. 
A CAREFUL perusal of the opinions of the Court 

of Appeals in People, ex rel. Nichols, v. Board 
of Canvassers of Onondaga County, ante, p. 113, leads 
me to think that the majority of the court proceeded 
on too narrow a view of the election law. The 
main question was whether the ballots in question 
were ‘‘oflicial ballots” and ‘properly indorsed,” 
and whether an innocent mistake in the indorse- 
ment vitiated them. It is contended by the major- 
ity of the court that the ballots in question were 
not ‘official,’ because they were indorsed by the 
county clerk with a wrong number of the election dis- 
trict at which they were polled. As Judge Andrews 
explains: ‘‘ For example, in the case of the town of 
Camillus, the ballots indorsed ‘First District Poll’ 
were marked on the outside of the package, ‘ See- 
ond District Poll,’ and those prepared for the second 
election district were wrongly marked on the out- 
side of the package, ‘First District Poll.’” But 
this was not an error in the preparation of the bal- 
lots, but merely an error in their distribution. The 


been polled in the right place, and that they were 
not was not the fault of the voters, but of the offi- 
cers in the distribution. In our judgment Judge 
Peckham completely answers the claim of the ma- 
jority when he says: 

“It seems to me plain that official ballots were fur- 
nished the various election districts in question here, 
and that they did not cease to be such official ballots 
because of the mistake described. The argument for 
the respondent is that these ballots were ‘not prop- 
erly indorsed,’ and hence should not be received or 
counted within section 29, That section does not, in 
my judgment, embrace such acase. The ballot was 
‘properly indorsed’ when printed, for it had on it 
nothing but the words and figures provided for by 
statute. It had been printed at the public expense by 
the proper public officer, or under his direction, and 
had been sent out for distribution according to the 
provisions of the statute, and had been brought to the 
polls by or under the direction of the town clerks re- 
spectively. Hence when they were thus delivered, 
they still bore the characteristics of the official ballot, 
and were such ballots. The statute means that when 
official ballots are thus provided no unofficial ballot 
can be cast, and if cast shall not be counted. These 
official ballots did not become unofficial by this acci- 
dent.’”’ 

This argument is hardly met by Judge Gray’s 
avowal that he considers it ‘‘ quite unsound,” — for 
that is about all there is of his allusion to it. Nor 
by Judge O’Brien’s remark that ‘it will scarcely be 
claimed,” — for that is the substance of his notice 
of it. Still less by Chief Judge Ruger's oracular 
‘a most unjust and mischievous construction,” — 
for that is as much of an argument as he deigns to 
advance on the point. Indeed, it is hard to place 
the chief judge on this branch of the case, for he 
devotes most of his energy to showing that the bal- 
lots were not *‘ unofficial,” within the phraseology 
of the statute —the contrary of which was never 
claimed. Then if they were not ‘‘ official,” what were 
they? 

On the second question— whether these were 
‘*marked ballots,” of course all will agree that the 
statute contemplates a mark for the purpose of 
identification of the voter. The majority of the 
court agree that this wrong delivery and transpo- 
sition of the ballots amounted toa means of such 
identification. On this point Judge Peckham 
seems to us conclusive when he observes: ‘‘ The 
only possible ground for giving any importance to 
the mistake in the distribution of ballots which oc- 
curred here is, that as a result of the mistake, every 
voter who voted one of these ballots was known, 
and he was known by reason of this distinguishing 
mark on his ballot. Those who voted these ballot 
might very well have had the opportunity of plac- 
ing pasters inside them, and have in fact voted in 
& way opposite to that in which the outside of their 
ballots indicated, and in this way the mark on the 
ballot would not necessarily show the way in which 
the elector voted.” It certainly would be u violent 
and unjustifiable assumption that the ballots in 
question were ‘“‘straight” and did not contain 





pasters. This point was susceptible of proof, but it 


ballots would have been perfectly valid if they had | was not made to appear, and certainly the burden 
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was not on the voters to show that they did not 
violate the law. 

But the statute provides for dealing with “marked 
ballets.” As Judge Peckham explains it: ‘‘ Under 
section 31 an inspector of election or watcher, dur- 
ing the canvass or immediately thereafter, may de- 
clare his belief that any ballot has been written 
upon or marked in any way, with the intent that it 
may be identified, and then the inspectors are to 





write their names on it, and it must be attached to | 


the original certificate, and go to the county can- 
vassers, where a means is provided for ascertaining 
the facts judicially. But the ballots are in the 


meantime counted.” That is to say, the statute says | 
they shall be counted. The ballots in question were | 


not so treated, and that seems to be an end to the 
claim that they were void or voidable as marked 
ballots. As Judge Andrews says: ‘‘ But they were 
in fact received and deposited. If these bailots 
could have been treated by the inspectors as marked 
ballots, they were not so treated, and that subject, 
under the arrangements of the statute, has passed 
beyond the power of the courts to review.” 

Moreover it seems that the objection that the bal- 
lots were void because marked was practically out 
of the case, for by the provisions of the statute 
marked ballots are to be declared void only when 
the marked ballots were fraudulently and intention- 
ally voted, and this is a question of fact, and was 
not open to debate on this hearing. As Judge 
O’Brien says: ‘‘It is also provided that a ballot, de- 
posited by a voter in the ballot-box, upon which or 
upon any paster affixed thereto, a writing or mark 
of any kind has been placed by the voter, or by any 
other person to his knowledge, with the intent that 
such ballot shall afterward be identified as the one 
voted by him, shall be void and of no effect.” This 
view seems to me conclusive of the contention of 
marked ballots so far as the voters were concerned. 
This was the view held by Judge Barnard in regard 
to the ballots in Dutchess county, marked by the 
printer’s ‘‘quads” accidentally sticking up. 

There is nothing in the opinion of Judge Gray or 
of Judge O’Brien that is immaterial to the point 
in issue or objectionable in spirit. This is more 
than can be said of the opinion of Chief Judge 
Ruger. That opinion is conceived more in the 
spirit of a demagogue than of a dignified chief of 
the highest court of a great State. Let me pro- 
ceed to yerify this censure. It appears that on the 
argument it was admitted that the transposition by 
the officials of the ballots was inadvertent and not 
Sraudulent or intentional, Judge Andrews says: 

“The moving papers contain, it is true, some general 
allegations that this misplacing of the ballots was de- 
signed and done with a fraudulent intent. This is 
denied in the opposing affidavits, and there is nothing 
in the circumstances to justify a suspicion that the 
ballots were intentionally misplaced. But it is suffi- 
cient to say that by the express written stipulation of 
the parties the charge of fraud or collusion in the mov- 
ing affidavits is waived. If this issue had been insisted 








upon, and the fact was material, the peremptory writ | 
| cial knowledge” to be found in our books, 


could not be upheld, and the proceeding would neces- 


sarily fail, since itis settled that a peremptory man- 
damus cannot issue in the first instance where a mate- 
rial fact is put in issue, but in that case the moving 
party will be put to his alternative writ,so that the 
other party may have an opportunity to try tbe issue 
presented.” 

Judge Gray says: ‘‘It was argued, and may be 
conceded, that the occurrence was the result of 
some mistake,” etc. So Judge O’Brien says, 
‘there is nothing in the record to show that the 
ballots were intentionally, or by any preconcerted 
arrangement, diverted from the election district for 
which they were prepared, and sent to districts for 
which they were not prepared or intended.” There- 
fore the charge of fraud was clearly out of the case. 
But Chief Judge Ruger lugged it into the case, 
while admitting that it was immaterial, as follows: 
“Tt is strenuously urged by the appellant’s counsel 
that these transpositions were inadvertently made. 
This contention is obviously immaterial, but I think 
there is little in the circumstances to render such a 
claim either plausible or probable. * * * That 
a crime was committed by some one having in 
charge the distribution of the ballots for the several 
towns referred to cannot be the subject of reason- 
able doubt.” His contention is based on the argu- 
ment that the delivery of the ballots required great 
care, and great care was not observed! It seems 
very small evidence of a fraudulent intent that 
wrong deliveries were made in nine of the two hun- 
dred election districts. He also emphasizes the 
fact that the mistakes were only in the case of Re- 
publican ballots. But why should a Republican 
county clerk seek to disfranchise Republicans or 
run a strong risk of doing so? Would he not rather 
have sought, if his action were intentional, to mix 
up the Democratic ballots and thus disfranchise the 
Democrats? Chief Judge Ruger’s answer is a singu- 
lar exhibition of the workings of the human intel- 
lect when the particular brain is warped, perhaps 
unconsciously, by a natural and irresistible incli- 
nation, to favor the interests of the political party 
to which its possessor belongs, and of which he 
has been an ardent manager. Here it is: 

‘But let uslook further at the motives which may 
reusonably be supposed to have actuated the minds of 
the parties charged with the duty of handling these 
ballots by their unlawful manipulation. It appears 
from the votes cast that Mr. Nichols received a large 
republican vote in Onondaga county. The court can 
take judicial notice of the facts appearing in the pub- 
lic records of the State. They show that Onondaga is 
a republican county, and for a long series of years has 
given a plurality of votes for that party, varying from 
two to four thousand votes at each election. At this 
election however it gave a considerable plurality to the 
democratic candidate. It is therefore obvious that 
for some weeks preceding the election there must have 
been evidence of a popular current which threatened a 
defection from that party, and consequent accessions 
of strength to the ranks of its opponent. *What more 
efficient agency could have been adopted to arrest such 
a movement than the publication of the fact that every 
person who deserted from his party in such an emer- 








*This is decidedly the most immodest assumption of ** judi- 
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gency would be watched and exposed to the various 
consequences which inevitably follow those who throw 
off their fealty to party obligations, and incur the hos- 
tility of their former political associates. Not ouly 
were the voters exposed to these influeuces, but the 
fact that their ballots were improperly indorsed ex- 
posed them to the approaches of vicious and corrupt 
partisans, who might, either by bribery or intimida- 
tion, seek to influence their conduct. It is evident 
that if such practices are permitted under the law, the 
purpose of the act to shield the voter from obnoxious 
supervision and observation while exercising the right 
of elective franchise is practically defeated."’ 

This seems to us one of the most fantastic notions 
that ever found lodgment in the human brain. The 
idea of punishing a republican voter for his antici- 
pated casting of a democratic ballot by making him 
lose the benefit of a republican ballot which 
he has cast in good faith, is one that I should 
think could hardly have been invented outside 
the realm of dreams. In addition the questions 
naturally arise, how could bribers know who were 
to cast these wrongly-distributed ballots} or if they 
did know, what purpose could ‘‘ bribery or intimi- 
dation” naturally have except to procure the cast- 
ing of good democratic votes; and what was the 
need of ‘‘ bribery or intimidation” when it was al- 
ready arranged that the Republican voters were un- 
consciously to waste their votes by means of this 
trap set for them by the republican county clerk? 

But whatever may have been the intention of the 
county clerk, ‘‘the proofs leave no doubt,” says 
Judge Andrews, ‘‘that these ballots were used by 
the inspectors and the voters in good faith, in ig- 
norance of any imperfection.” This brings me in 
conclusion to speak briefly of the remarks of the 
majority of the judges on the apparent injustice of 
disfranchising twelve hundred and fifty-two voters 
by reason of a technical blunder of an official. 
Judges Gray and O’Brien seem to lament the neces- 
sity, but deem that under the letter of the law it is 
unavoidable. Chief Judge Ruger, on the other 
hand, seems to be quite indifferent to it, and says 
it was the voters’ own fault —they ought to have 
seen the mistake and had it corrected. This is his 
language : 

‘“*Those voters are termed innocent, well-meaning 
and apparently unconscious instruments in the pro- 
ceedings which resulted in placing in the ballot- 
boxes of Onondaga county upward of twelve hun- 
dred illegal votes. Why they are thought to be enti- 
tled to these descriptive appellations I am unable to 
understand. The law expressly forbids every voter from 
revealing to any oneinthe polling place the name of 
any candidate for whom he intends to vote, or to show 
his ballot, after it has been prepared, in such manner 
as to reveal its contents, and in case of a violation of 
these provisions, he is deemed guilty of a misdemeanor. 
Section 35, Laws 1890, amended 1891. Can a voter who 
deposits a ballot revealing plainly and conspicuously the 
names of the candidates for whom he intends to vote 
claim to be innocent of a violation of these require- 
ments? These voters most certainly cannot be said to 
be ignorant of the provisions of the law under which 
they are exercising their franchise, for the law itself 
requires that they shall inform themselves of its re- 
quirements respecting the form and character of the 








indorsements made upon their ballots, and refrain 
from using such ballots. It is elementary that every 
citizen is presumed to know the law. This is the set- 
tled theory of the law. How then can it be supposed 
that these voters were either in law or fact unconscious 
of the character of the ballot they were using? It wus 
known before the polls opened at each of these districts 
that the republican ballots were improperly indorsed, 
and this wus presumably the subject of public discussion 
around the polls. Yet these voters deliberately deter- 
mined (for they are not permitted to vote without de- 
liberation) to use them, notwithstanding their non- 
conformity with the law. The inspectors of election 
were required under serious penalties to examine the 
indorsement upon each ballot as it was voted, and to 
determine as to its conformity with the law, and the 
voter was also required to see that no mark on his bal- 
lot revealed the character of its contents. How then 
can it be consistently asserted that any ballot was de- 
posited in ignorance, either by the voter or the in- 
spectors, or the fact that it was improperly in- 
dorsed ?”’ 

I have italicized a few choice phrases in this 
precious excerpt. As I understand it, every alle- 
gation of fact and every presumption of law in it, is 
founded on pure assumption, and is in direct con- 
tradiction of the record, except that it is true that 
in one district of Elbridge the mistake became 
known about midway of the election. With this 
exception, there was not a particle of proof that the 
mistake was known to anybody at any poll, much 
less was talked about. How can the chief judge say 
that the mistake ‘‘was known at each of these dis- 
tricts before the poll opened,” when there is no 
proof of it in the record, und the law provides that 
the packages of ballots shall be kept sealed up till 
the moment of opening the polls, and there is no 
proof in the record nor any pretense or claim by 
counsel that this provision was violated? The 
strong probability 1s that not one voter in a hun- 
dred knew the requirement of the law that he 
should examine the indorsement, or would have 
thought of looking at the indorsement if he had 
known the requirement, and that not even the 
chief judge himself ever looked at the indorsement. 
I dare say the chief judge himself did not know 
the requirement. It may also safely be said that 
not one voter in a hundred even knew the number 
of his election district! It is heartless enough to 
say ‘‘served them right,” when speaking of pure 
carelessness, but to charge upon the innocent vic- 
tims of an official blunder that they knew all about 
it and voted the doubtful tickets with their eyes 
open, is a gratuitous insult. If this exhibition of head 
and heart is the best legacy that Chief Judge Ruger 
could leave to his county neighbors and the other 
citizens of his State, I should have preferred, for his 
own fame, that he had kept silent. 

Irvinc BROWNE. 





SEALS AND ACKNOWLEDGMENTS. 


SEAL isan impression upon wax, wafer of other 
tenacious substance that will receive an impres- 
sion and adhere to the paper. 


A scrawl is not a 
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seal.(a) One seal will answer for two or more persons if 
intended to be used for the seal of all.(b) What instru- 
ments must, may, or for certain purposes should be, 
executed under seal or acknowledged, is often a per- 
plexing question for novices. The following table at- 
tempts to answer in agraphic manner questions: 
Seal Acknowl- 
required? edgment? 


Assigument of mortgage... ....... No(c) Yes(d) 


A Mia dacide cneeeansededaben No No(e) 
i a a ag Waid neat Yes(fg) No(he) 
Contract for sale of land.......... -- No(i) No(ekw) 
RE PREP REe r ree wees Yesil) Yes(lhw) 
Discharge of mortgage........... - No(m)  Yes(mh) 
Lease of land for3 years or less..... No No(e) 
Lease of land fur more than 3years, No(«) Yes(h w) 
Mortgage, real estate............... Yesil) Yes(nw) 
Mortgage, chattel..............+00 . No No(e) 
Power of attormey..........-eeeeeee Yes(o) No(phw) 
Undertaking ....0cccccccscsecseces - No(r) Yes(s) 
_ Sereerreer re Kanees opbedeekss<cs ED No(u w) 
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MARRIAGE—DIVORCE—ALIMON Y—LIABIL- 
ITY FOR DEBTS OF WIFE. 


NEW YORK COURT OF APPEALS, JAN. 20, 1592. 


ROMAINE V. CHAUNCEY. 


Alimony for the support and maintenance of the wife and 
children of the husband, and the payment of the wife's 
counsel's feesin obtaining a divorce, in the absence of 
statutory authority, cannot be subjected to the payment 
of a debt contracted by the wife prior to the date of the 
decree. 


George V. N. Baldwin, for appellant. 


Cowen Dickerson, Nicoll & Brown and Noel Gale, for 
respondent. 


Fincu, J. This case presents an interesting ques- 
tion which we are called upon for the first time to de. 
cide. ‘There are no direct and conclusive precedents 
to be followed, no explicit and specific statutes coming 
with an appropriate direction, but onlya broad gen- 
eral rule on the one side and a just and strong neces- 
sity for an exception to it on the other. The question 
is whether alimony awarded to an innocent wife by a 





(a) Warren v. Lynch, 5 Johns, 239, 

(b) Van Alstyne v. Van Slyck, 10 Barb. 383. 

(ec) Dawson y. Colis, 16 Johns. 54. 

(d) Rev. Stat. (8th ed.), p. 2470, § 4, p. 2475, § 38. 

(e) But advisable, § 937, Code Civ. Proc. 

(f) 2 Pars. Cont. (7th ed.) 643. 

(g) Board of Education v. Fonda, 77 N. Y. 350. 

(h) Must be, to entitle it to be recorded. Rev. Stat. (8th ed.), 
p. 2470, § 4. 

(i) Worralyv. Munn, 5N. Y. 243. 

(k) See Rev. Stat. (8th ed.), p. 2479, § 39. 

(2) Rev. Stat. (8th ed.), p 2451, § 187. 

(m) Rev. Stat. (8th ed.), p. 2474, §28. If with a bond, seal 
advisable. 

(n) Rev. Stat. (8th ed.), p. 2470, §§ 3, 4. 

(0) To execute sealed instruments; otherwise, No, see (i). 

(p) But see Rev. Stat. (8th ed.), p. 2479, § 39. 

(r) 1 Abb. New Prac. 462; McLain vy. Simongton, 37 Ohio 
St. 434. 

(3) § 811, Code Civ. Proc. 

(t) In re Diez, 50 N. Y. 88. 

(u) But see Rev. Stat. (8thed.), p. 2547, § 40, as to other 
formalities. 

(w) Rev. Stat. (8th ed ), p. 2469, §1, p. 2475, §$ 38, 39. If not 
recorded, void as against subsequent purchasers in good faith 
for a valuable consideration. 

(x) Stoddard v. Whiting, 46 N. Y. 633; O’Brien v. Smith, 18 
N: Y. Supp. 408, 








court of equity as incidental to a decree of divorce in 
her favor can be appropriated by her creditor to the 
discharge of a debt contracted by her and actually 
subsisting prior to the date of the decree. The ques- 
tion was different in Slevenson v. Stevenson, 34 Hun, 
157, cited as a pertinent authority, for in that case the 
decree of divorce was granted in 1855, and the credit- 
or’s judgments obtained in 1880. A debt contracted 
by the wife after the decree, presumably for her sup- 
port, and with natural reliance upon the alimony by 
the creditor as the means of payment, stands upona 
very different footing from adebt of the wife con- 
tracted prior to or during the marriage, and before its 
judicial dissolution. Inthe latter case two new ele- 
ments enter into the question, one, the imposition of 
an unfounded duty on the husband, and the other a 
perversion of the decree from its definite and intended 
purpose and from that authorized by the law. Ali- 
mony, as we all understand, is an allowance for sup- 
port and maintenance, having no other purpose and 
provided for no other object. Like the alimentum of 
the civil law, from which the word was evidently de- 
rived, it respects a provision for food, clothing. and a 
habitation, or the necessary support of the wife after 
the marriage bond has been severed, and since what is 
thus necessary has more or less of relation to the con- 
dition, habit of life and social position of the individ- 
ual, it is graded in the judgment of acourt of equity 
somewhat by regard for these circumstances, but never 
loses its distinctive character. If sometimes, as the 
appellant claims, regard is had to the brutal and inhu- 
man conduct of the husband (Burr v. Burr, 10 Paige, 
20), it serves only to make the court less considerate of 
his situation and more liberal in its view of the neces- 
sities of the wife. Thus the prevailing rule in this 
country is said to be that, where the wife has suflicient 
means to support herself in the rank of life to which 
she belougs, no alimony will be allowed (1 Am. & Eng. 
Enc. Law, 485), and where the parties are living apart 
under an agreement of separation, by the terms of 
which the husband has provided adequate means of 
support, no temporary alimony will be given (Col/ins 
v. Collins, 80 N. Y. 1), and when awarded it is not so 
much in the nature of a payment of a debt as in that 
of the performance of aduty. During the marriage 
the husband owes to the wife the duty of support and 
maintenance, although owing her no debt in the legal 
sense of the word; but under the modern statutes he 
does not owe to herthe duty of paying her debts con- 
tracted before the marriage or thereafter, if they are 
solely hers and not at all his. The divorce, with its 
incidental allowance of alimony, simply continues his 
duty beyond the decree, and compels him to perform 
it, but does not change its nature. The divorce and 
consequent separation are wholly his own fault, and 
do not relieve him from the continued performance of 
the marital obligation of support. The form and meas- 
ure of the duty are indeed changed, but its substance 
remains unchanged. The allowance becomes a debt 
only in the sense that the general duty over which the 
husband had a discretionary control has been changed 
into aspecific duty, over which not he but the court 
presides. Theauthorities therefore cited to the effect 
that alimony is not strictly a debt due to the wife, but 
rather a general duty of support made specific and 
measured by the court, seem to me to be well founded. 
Wallingsford v. Wallingsford, 6 Har. & J. 485; Daniels 
v. Lindley, 44 Iowa, 567; Burr v. Burr, 7 Hill, 207; 
Gunther v. Jucobs, 44 Wis. 354; Crain v. Cavana, 62 
Barb. 109; Jordan v. Westerman, 62 Mich. 170. And so 
it follows that as, during the marriage, the husband 
while bound to support the wife was not bound to pay 
her pre-existing or separate debts, so after the divorce 
he must continue the support, but is not required to 
pay out of his means furnished for that purpose the 
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wife's antecedent debt. The decree cannot logically 
work the miracle of transforming the duty which he 
does owe into one which he does not and never did 
owe, and yet that result isinevitable if the antecedent 
creditor is at liberty to swoop down upun the provis- 
ion and carry it away for his own use. 

That result accomplishes another thing. It perverts 
and nullifies the decree of the court, and leaves the 
judgment specifically made for one purpose to operate 
wholly for anotber, and so obstruct and destroy the 
humane intent of the law. There is no doubt of 
course that the wife’s right to alimony comes from the 
statute, and not from the common law. If that prop- 
osition needed the aid ofa full and historical argument 
in its support, such has already been furnished by this 
court. Erkenbrach v. Erkenbrach, 96 N. Y. 456. We 
must look then to the provisions of the Code of Civil 
Procedure, which has recast and reproduced the terms 
of the previous statutes, to see when and for what pur- 
pose alimony may be allowed. Section 1769 regulates 
the temporary alimony which may be awarded pen- 
dente lite. The terms of the provision are that in an 
action-for an absolute divorce or for a separation, the 
court may, in its discretion, make orders requiring the 
husband to pay any sum or sums of money necessary 
to enable the wife to defend the action, or to provide 
suitably for the education and maintenance of the 
children of the marriage, or for the support of the wife, 
having regard to the circumstances of the respective 
parties. Is seems to me impossible to misunderstand 
the force or meaning of that provision. Its palpable 
purpose is to enable the wife to prosecute her suit and 
save her from starvation or beggary during the process. 
Is it conceivable that the court making such order is 
bound to stand silent and submissive while the whole 
scope and purpose of its provision is perverted and nul- 
lified? If that be so the law of divorce has no help or 
remedy fortheinjured wife who happens to be in debt. 
She cannot hire counsel or feed herself and her children 
pending the litigation, because her pre-existing creditor 
seizes the bumane provision at the moment it is made. 
The court might as well not make it at all, and simply 
say there is no divorce or defense for an indebted wife. 
Undoubtedly in such a known state of the law, the 
court would find some way of making its order effect- 
ive, as perhaps by interposing a trustee in behalf of the 
wife, but no one has ever yet supposed that sucha 
safeguard was needed. And whyshould it be? The 
antecedent creditor has no equity against the fund. 
The husband is not bound to furnish it for such credit- 
or’s benefit, nor the wife to accept it under a rule 
which gives her a stone when she asks for bread. And 
of such character has the allowance of temporary ali- 
mony been considered that an assignment of it by the 
wife to her solicitor as compensation for his services 
has been disregarded and set aside as being a misap- 
propriation of a fund awarded for a special purpose. 
Jordan v. Westerman, supra. Similar considerations 
pertain to section 1759 of the Code, which regulates 
permanent alimony. The second subdivision is this: 
“The court may, in the final judgment dissolving the 
marriage, require the defendant to provide suitably 
for the education and maintenance of the children of 
the marriage, and forthe support of the plaintiff, as 
justice requires, having regard to the circumstances of 
the respective parties.” Thus the court may require 
the husband to provide for the support of the wife, but 
may not require him to furnish a fund for the pay- 
ment of her debts. He never stood under that obliga- 
tion, and the decree of divorce cannot impose it. He 


has a right to insist that his allowance shall not be di- 
verted to a use for which he did not in fact supply it, 
and was under no obligation to supply it, and to re- 
sist, as he stands here resisting, a claim upon it which 
as against him is wholly unauthorized, and a complete 








perversion both of the decree and of his duty. The 
plaintiff, in his character of receiver for the judgment 
creditor, comes into a court of equity in pursuit of 
equitable relief—into the same court which devoted 
the fund to the support of the wife, and should de- 
cently respect its own authority—and asks the aid of 
that tribunal to practically nullify its decree, to aban- 
don its humane purpose, to join in an indirect robbery 
of the husband, to pervert his allowance to an end 
which he never sanctionec, and was not bound to sanc- 
tion, and to disregard the public policy which seeks to 
protect wife and children from the pauper’s necessity 
and fate, and he asks this without pretense of special 
equity against the fund, and solely on the basis of a hard 
legal right. [have only to say that I think equity ought 
not to give him that aid, but that having both the 
power and the opportunity to prevent the perversion 
of its purpose, and to make effective and protect its 
own decree, it should avail itself of that opportunity 
and exercise that power by the simple process of re- 
fusing its assistance. Under some circumstances the 
court might be troubled tocompel respect for its pur- 
pose, and prevent a perversion of its order, but there 
is no such difficulty where the wrong cannot be done 
except by the consent and with the active participation 
ofthe court. We havea right to refuse our assistance, 
not merely because the equities are balanced, but be- 
cause those of the defendant are superior and ought 
to prevail. © 

I can see the possibility and realize the plausible 
force of one criticism upon this view of the subject, 
and that is that there is alegal judgment which can- 
not be satisfied by execution, and the creditor has a 
right to pursue in equity the debtor’s equitable assets, 
and the court has no right, upon some sentimental view 
of the subject, to withhold itsaid. Exactly. All that 
is true. But it assumes the precise point of the dis- 
pute, that the wife’s alimony is an equitable asset lia- 
ble generally as property to the payment of her debts. 
It is property in one sense, but not in the broad, gen. 
eral sense of theterm. It is a specific fund provided 
fora specific purpose, with restraint and limitation 
written all over its face by the very lawand decree 
which brought it into existence. And here I think 
we may wisely avail ourselves of one of the analogies 
which the General Term opinion has furnished for our 
use. Policies of life insurance in favor of the wife on 
the life of the husband we have persistently held to be 
non-assignable. Eadie v. Slimmon, 26 N. Y.9. We 
determined that their peculiar character and purpose 
necessarily took from them the chief and most impor- 
tant characteristic of property in general. As I read 
the Jater case of Buron vy. Brummer, 100 N. Y. 372, we 
distinctly held “that such policies should not be sub- 
jected to the lien of creditors either of husband or 
wife; as to the former, by the express words of the 
statute, and as to the latter, by the determination of 
the courts.” Wetook from them the transferable char- 
acteristic of property as such, and tied them closely to 
their lawful Ubject and purpose. The argument made 
now would convict us of error then. Alimony allowed 
by an order is in one sense a debt due and to become 
due to the wife and her property. In the same sense 
a life policy is a debt to become due or due, as to its 
dividends, and is property in the nands of the assured. 
The whole force of the argument lies in steadily 1gnor- 
ing the quality and character of the property, and 
treating itas ordinary and general assets. The appei- 
lant’s criticism upon this analogy is that the doctrine 
as to life insurance policies was dictated by the act of 
1840, and rested specially upon the provisions of that 
act. So much is undoubtedly true, but does not at all 
disturb the analogy, for in the present case the similar 
construction is dictated by the statutes of divorce, and 
is derived from the character of their provisions, In 
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both cases a thing which might have had the general 
and ordinary characteristics of property transferable by 
sale, and liable to creditors, is taken out of that broad 
category by the terms of the statutes, whose obvious 
purpose and aim require a restriction and limitation 
to which property in general is not subjected. This 
class of cases indicate that the question is not one of 
exemptions, but of the right of creditors to a particu- 
lar fund, which fund, created by equity, should have 
the protection of equitr. It does not therefore answer 
the view we have taken of the duty of the court in this 
case, to appeal to the general law of property, and the 
general duty of the court in respect thereto. The ques- 
tion concerns a species of property of a peculiar and 
specific character, created and existing for one purpose 
only, and whose express limitations take it out of the 
general rule. 

The doctrine which I have here invoked, that,a court 
of equity, when applied to for its active assistance in 
the enforcement ofa claim founded upon a bare legal 
right, will refuse its aid, where granting it would work 
injustice,or impose conditions calculated to mitigate or 
remove the injustice, has been repeatedly asserted un- 
der the old law, which permitted the husband to reduce 
to his possession, and become the owner of, the wife's 
personal property. In such cases equity, not denying 
the legal right, has yet invariably limited and qualified 
it by recognizing and protecting the wife’s equity, not 
only against the husband, but against his assignee or 
judgment creditor. In Smith v. Kane, 2 Paige, 303, 
the chancellor did not hesitate, where the wife’s prop- 
erty was less than was needed for her support, to re- 
fuse relief entirely and dissolve the injunction. This 
class of cases is pertinent only upon the right of the 
court to withhold its aid where the legal claim, how- 
ever valid, is wielded to effect a wrong. The equity of 
the husband in the present case to prevent a perversion 
of his allowance to an unlawful purpose is entirely 
clear. That of the wife to receive it under the decree 
for the specific purpose which led toits award [ think 
also should prevail over the creditor’s claim. During 
the marriage he had no right, legal or equitable, 
against her support furnished by the husband, and af- 
ter its dissolution, without her fault, she ought not to 
be put in a worse condition. When to these equities 
are added the duty of the court tocontrol and make 
effectual its own decree, and the public policy in which 
its provision is founded, it seems to me that no doubt 
is left as to the right of the court to dismiss the 
creditor and refuse him the relief he asks. 

The judgment of the General Term should be af- 
firmed with costs. 

All concur. 

Affirming 15 N. Y. Supp. 198. 


MARRIAGE—INJURY TO WIFE--LOSS OF 
WAGES. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
JAN, 20, 1892. 


BLAECHINSKA V. HOWARD Misston & HOME For LItT- 
TLE WANDERERS.. 


Under the Laws of 1884, chapter 381, which declares that a 
married woman may contract to the same extent asif 
unmarried, whether such contracts relate to her separate 
estate or not, but that this enlargement of her rights 
shall not extend to any contract with her husband, a 
woman who works in her husband’s shop, and receives 
regular wages, which she appliesto the support of the 
family, is not entitled to recover, in an action for per- 
sonal injuries, damages for loss of wages, because not 





withstanding the statute, her services still belong to her 
husband, and must be recovered by him in a separate ac- 
tion in his own name. 


Horace H. Chittenden, for appellant. 
Ezekiel Fixman, for respondent. 


VANN, J. Upon the trial of this action the plaintiff 
testified that, at the time she was injured, she was 
living with her husband, acustom tailor, for whom she 
worked asa seamstress. She was then asked by her 
counsel: ** Were you in receipt of asalary from him?” 
and under objection answered: ‘‘ Yes, I received a 
salary of Sand $6aweek, and I did all the house- 
work, and now I can’t do it and I must have help. I 
used to do very good tailoring, but I can’t do it now.” 
On her cross-examination she testified that she used 
the money thus earned by her for the children and the 
general support of the family. It did not appear that 
she had any separate estate or business. The court 
charged the jury that the plaintiff, if she could re- 
cover at all, was entitled ‘‘to recover for the loss of 
wages which she has sustained.’’ The exceptions 
taken by the defendant to these rulings present the 
only question that we are asked to decide on this ap- 
peal. 

The learned General Term affirmed the judgment of 
the Circuit on the ground that the money which the 
plaintiff had been accustomed to receive from her hus- 
band for services rendered outside of her household 
duties was her own property, and that the loss of the 
salary could be given in evidence as an element of 
damage, the same as if she had been working for a 
stranger. ‘The only cases cited in support of this con- 
clusion are Brooks v. Schwerin, 54 N. Y. 343, and Rey- 
nolds v. Robinson, 64 id. 589. The Enabling Act of 
1860 (Laws 1860, chap. 90, as amended by Laws 1862, 
chap. 172), makes separate property out of that which 
a married woman “‘acquires by her trade, business, 
labor or services, carried on or performed on her sole 
and separate account.” As the husband is entitled to 
the services of his wife at common law, it has uni- 
formly been held that the statute does not apply to 
labor performed by her for him in his household, even 
if it isof somewhat extraordinary character. Reynolds 
v. Robinson, 64 N. Y. 589; Coleman v. Burr, 93 id. 17. 
But the husband’s right to the services of his wife is 
not limited to those performed for him in his house, 
for when she works for him out of doors upon his farm 
she isentitled to no pecuniary compensation, and his 
written promise to pay her therefor is without consid- 
eration. Whitaker v. Whitaker, 52 N. Y. 868, 871. 
When she works with her husband for another, and 
their joint earnings are used to support the family, if 
there is no special contract that she is to receive the 
avails of her labor, they belong to him and he is enti- 
tled to recover their value. Birkbeck v. Ackroyd, 74.N. 
Y. 356; 11 Hun, 365; Beaw v. Kiah, 4 id. 171. 

Until recently the power of a married woman to 
make general contracts, not relating to labor to be 
‘performed on her sole and separate account,” de- 
pended upon the act of 1860, and the possession of a 
separate estate, or engagement in a separate business, 
was essential to their validity, although she might be- 
come liable through her representations by estoppel. 
Linderman v. Farquharson, 101 N. Y. 434; Frecklin v. 
Rolland, 53 id. 422; Insurance Co. v. Babcock, 42 id. 613; 
Bodine v. Killeen, 53 id. 93. In 1884 her powers were 
amplified so that she may now enter into contracts to 
the same extent, with like effect and in the same form 
as if unmarried, whether such contracts relate to her 
separate estate or not, but this enlargement of her 
rights does not extend to any contract between herself 





and her husband. Laws 1884, chap. 381. She has fur- 
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ther been authorized by statute to convey lands di- 
rectly to, and to accept conveyances directly from, her 
husband without the intervention of a third person. 
Laws 1887, chap. 5387. Under the act of 1860 she could 
contract with her “husband in relation to her separate 
estate, for as to that she stood *‘at law on the same 
footing as if unmarried.’’ Noel v. Kinney, 106 N. Y. 
74, 78; Stanley v. Bank, 115 id. 122; Manchester v. Tib- 
betts, 121 id. 219; Suau v. Caffe, 122 id. 308; Bank v. 
Guenther, 123 id. 568; Owen v. Cawley, 36 id. 600; Bo- 
dine v. Killeen, 53 id. 93; Frecking v. Rolland, id. 422; 
Knapp v. Smith, 27 id. 277; Seymour v. Fellows, 77 id. 
178. The contract in Hendricks v. /saacs, 117 id. 411, 
was doubtless regarded as not relating to the separate 
estate of the wife, and on this basis it is not in conflict 
with the authorities cited above. 

But while she can thus contract with her husband 
with reference to her separate property, can she make 
a binding agreement with him as to her own services, 
to be rendered outside of her household duties and 
having no connection with « separate business or es- 
tate? In other words, can she hire out to him, to work 
in his store or factory, and compel him to pay the price 
agreed upon for her services? If she can, it follows 
that the plaintiff was entitled to her earnings under 
the contract that may be implied from the payment of 
wages to her by her husband, and her ability to earn 
having been impaired by the negligence of the defend- 
ant, the fact was properly proved before and sub- 
mitted tothe jury; otherwise the evidence objected 
to was improperly received, and it was error to in- 
struct the jury that they might consider it in assessing 
the damages. As aman cannot makea valid contract 
to pay his wife for extraordinary services rendered in 
his household or for working on his farm, how can he 
make a valid contract to pay her for helping him make 
clothes in his business as a custom tailor? What basis 
is there for any distinction? Does the statute which 
so modified the common law as to give to the wife her 
earnings from her own labor, performed on her “sole 
and separate account,’’contemplate that services for her 
husband can be performed on her ‘“‘sole and separate 
account,” unless they have some relation to a separate 
estate? Under the rule laid down in Coleman v. Burr 
and Whitaker v. Whitaker, supra, the words “ sole and 
separate account,” as used in the statute, cannot mean 
simply an election on the part of the wife to work for 
her own benefit, regardless of whom the work is done 
for. In those cases her election to work for herself, 
although manifest, did not take the contract out of the 
common-law rule. In deciding Whitaker v. Whitaker, 
the court used this significant language: “Ifa wife 
can be said to be entitled to higher consideration or 
compensation because she labors in the field instead of 
in her household, * * * the law makes nosuch dis- 
tinction. It never has recognized the right to compen- 
sation from her husband on account of the peculiar 
character of her services.’”” It seems to be the policy 
of the Legislature, as indicated by recent enactments, 
to relieve every married woman of the disability of 
coverture in contracting with any one except her hus- 
band. Asto him the restriction is continued, except 
that the formality of conveying real estate through 
the medium of athird person is no longer required. 
The object of the Legislature was probably to protect 
the marital relation, as well as to prevent the perpe- 
tration of frauds upon creditors. Every experienced 


observer realizes that an unlimited right on the part 
of the wife to contract with her husband would afford 
an easy cover for fraud and would be a perpetual men- 
ace to creditors. 

The Enabling Statutes do not relieve a wife of the 
duty of rendering services to her husband. While they 
give her the benefit of what she earns, under her own 





contracts, by labor performed for any one except her 
husband, her common-law duty to him remains, and 
if he promises to pay her for working for him, itis a 
promise to pay for that which legally belongs to him. 
The fact that he cannot require her to perform ser- 
vices for him outside of the household does not affect 
the question, for he could not require it at common 
law. Such services as she does render him, whether 
within or without the strict line of her duty, belong to 
him. If he pays her for them itisa gift. If he 
promises to pay her a certain sum for them it isa 
promise to make her a gift of that sum. She cannot 
enforce such a promise by a suit against him. We 
think the rule is well stated bya recent writer when 
he says that the Enabling Acts do not apply to the 
labor performed by a married woman “ for her hus- 
band, or bestowed on his business, or in his household, 
or in his care, or in the care of his family, for in such 
cases it is her marital duty, and he is not liable to pay 
for the services of his wife.” Kelly Cont. Mar. Wom. 
153. These views are not in conflict with Brooks v, 
Schwerin, 54 N. Y. 343. The plaintiff in that case—a 
married woman—lived with her husband and took 
charge of the family. Having been injured by the 
negligence of the defendant, she was allowed to show, 
under objection, on the trial of an action brought to 
recover damages therefor, that she had worked out 
and received ten shillings a day. The court refused to 
charge that she could not recover for her time and ser- 
vices while disabled. It was held by three out of the 
five commissioners who participated in the decision, 
that the evidence was competent, and that the request 
was too broad, and was properly refused for that rea- 
son. The distinction between that case and this is that 
jn the former the wife worked for a third person, while 
in the latter she worked for her husband. When she 
worked fora stranger it was on her sole and separate 
account, and the Enabling Act protected her contract. 
When she worked for her husband it was on his account 
and the statute did not apply. In Filer v. Railroad Co., 
49 N. Y. 47,a leading case upon the subject, it was 
held that a wife, not engaged in business, or in per- 
forming labor on her sole and separate account, when 
injured by the wrongful act of another, could not re- 
cover consequential damages resulting from her in- 
ability to labor. The court said: ‘‘ Her services and 
earnings belonged to ber husband, and for the loss of 
such services, caused by the accident, he may have an 
action. * * * She is authorized to sue for any in- 
jury to her person or character, the same as if she were 
sole. This is for the direct injury and for direct and 
immediate damages, unless she is, on her own account 
and for her own benefit, engaged in some business in 
which she sustains a loss.” 

While we have considered we have not cited many 
cases that bear more or less directly upon the general 
subject, but have referred to such as declare, limit and 
illustrate the law relating tothe capacity of a married 
woman to contract with her husband in relation to her 
own services. Applying the law, as we gather it from 
the statute and the manifold decisions, to the facts of 
thiscase as now laid before us, we think that the plain- 
tiffis entitled to recover actual damages only, and 
that the consequential damages for loss of her services, 
both in the house and in the shop, should be recovered 
by her husband in aseparate action brought in hisown 
name. The damages for the injury to her person be- 
long to her, because the statute has given them to her, 
but the damages for the loss of her services belong to 
him, because the common law gave them to him, and 
the statute has not taken them away. 

The judgment should be reversed and a new trial 
granted, with costs to abide the event. 

All concur. 
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INSURANCE—LIFE—INSURANCE IN FAVOR 


OF WIFE—DEATH OF INSURED THROUGH 
CRIME OF WIFE—RESULTING TRUST IN 
FAVOR OF INSUREDS ESTATE—ACTION 
BY EXECUTORS. 


ENGLISH COURT OF APPEAL.* 





CLEAVER V. MUTUAL RESERVE FuND LIFE Assocta- 
TION. 

The executors of a person who has effected an insurance on 
his life for the benefit of his wife can maintain ua action 
on the policy notwithstanding te fact thot the death of 
the insured was caused by the felonious act of the wife. 
The trust created by the policy infavor of the wife under 
the Married Women’s Property Act, 1882, section 11, hav- 
ing become incapable of being performed by reasun of her 
crime, the insurance money forms part of the estate of 
the insured; and as between his legal representatives and 
the insurers no question of public policy arises to afford a 
defense to the action. 


To facts as alleged by the pleadings were as follows: 
The statement of claim stated that James May- 
brick effected an insurance on his life with the de- 
fendants for £2,000, in favor of his wife, Florence 
Elizabeth Maybrick. ‘The policy stated, that for the 
considerations therein mentioned, the Mutual Reserve 
Fund Life Association received James Maybrick as a 
member of the said association, and that there should 
be payable to Florence E. Maybrick, his wife, if living 
at the time of the death of the said member, other- 
wise to the legal representatives of such member, the 
sum of £2,000, within ninety days after receipt of sat- 
isfactory evidence to the association of the death of the 
said member. James Maybrick died on May 11, 1889. 
By his will he appointed Thomas Maybrick and 
Michael Maybrick his executors. On August 1, 1889, 
Florence E. Mavbrick assigned by deed to the plaintiff 
Cleaver the said policy and all her interest thereunder, 
and notice of such assigument was duly given to the 
defendants before the action. On August 30, 1889, 
Cleaver was duly appointed administrator of the 
property and effects of Florence E. Maybrick under 33 
and 34 Victoria, chapter 23, section 9 (the Act to Abol- 
ish Forfeitures for Treasonand Felony). The plaintiffs 
as such assignee or administrator and executors re- 
spectively claimed payment of the insurance money. 
By the statement of defense it was alleged that 
James Maybrick died from poison, intentionally ad- 
ministered to him by Florence E. Maybrick, and that 
she was, at the Assizes held at Liverpool on July 25, 
1889, tried and convicted upon an indictment charging 
her with the willful murder of James Maybrick. The 
sentence of death passed upon Florence E. Maybrick 
was afterward commuted tu penal servitude for life. 
The question of law to be decided was whether, if it 
were proved that James Maybrick died from poison 
intentionally administered to him by Florence E. May- 
brick, that would afford a defense to the action: (a) as 
against the plaintiff Cleaver as assignee of the policy 
from Florence E. Maybrick; (0) as against the plain- 
tiff Cleaver as administrator under 33 and 34 Victoria, 
chapter 23, section 9; (c) as against the plaintiffs, 
Thomas Maybrick and Michael Maybrick, as executors 
of James Maybrick. 
The Divisional Court (Denman and Wills, JJ.) gave 
judgment for the defendants. 


Sir Charles Russell, Q. C., and Reginald J. Smith, for 
plaintiffs. 


Sir E. Clark, 8. G., and Heztall, for defendants. 


Lorp Esner, M. R. In this case the executors of 
the will of James Maybrick in that capacity sue the 
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defendants upon a policy of lifeinsurance granted by 
them to the testator. James Maybrick is dead, and 
the defendants admit that during his life-time they 
granted him the policy; but they insist that they are 
not liable to pay the sum insured to his executors, be- 
cause they would bold it in trust for the wife of James 
Maybrick, and his death was occasioned by the crimi- 
1.sl act of his wife, that is to say, she murdered him. 
They say that it would be contrary to public policy 
that under such circumstances they should be com- 
pelled to pay this money to the plaintiffs, and thero- 
fore that public policy excuses them from that which 
would otherwise be the due fulfillment of their con- 
tract. No doubtthereisarule that if a contract be 
made contrary to public policy, or if the performance 
of a contract would be contrary to pubiic pol- 


icy, performance cannot be enforced either at 
lay or in equity; but when people vouch that 
rule to excuse themselves from the performance 


of a contract, in respect of which they have re- 
ceived the full consideration, and when all that re- 
mains to be done under the contract is for them to 
pay money, the application of the rule ough to be 
narrowly watched, and ought not to be carried a step 
further than the protection of the public requires. 
This policy of insurance is in a somewhat peculiar 
form, which I suppose is of recent invention. It does 
not state ou the face of it with whom it is made, but 
states that forthe considerations therein mentioned 
the defendants make theinsured a member, and prom- 
ise that on his death the policy money shall be payable 
to Florence Maybrick, his wife, if then living, other- 
wise to his legal personal representatives. I will first 
consider what the legal effect of such a policy would 
be apart from the Married Women's Property Act, and 
if no such act had been passed. The contract is with 
the husband, and with nobody else. The wife is no 
party to it. Apart from the statute, the right to sue 
on such a contract would clearly pass to the legal per- 
sonal representatives of the husband. The promise is 
one which could only take effect upon his death, and 
therefore it must be meant to be enforced by them. 
The condition on which the money is to become pay- 
able is the death of James Maybrick. There is no ex- 
ception in case of his death by the crime of any other 
person, not even by the crime of the wife. Therefore 
the condition expressed by the policy, as that on 
which the money is to become payable, has been ful- 
filled. Consequently so far, and if no question of pub- 
lic policy came in, there would be no defense to an ac- 
tion against the defendants by the executors of James 
Maybrick. Apart from the statute, what would be 
the effect of making the money payable to the wife? It 
seems to me that as between the executors and the de- 
fendants it would have no effect. She is no party to 
the contract, and I do not think that the defendants 
could have any right to follow the money they were 
bound to pay and consider how executors might apply 
it. It does not seem to methat apart from the stat- 
ute such a policy would create any trust in favor of 
the wife. James Maybrick might have altered the des- 
tination of the money at any time, and might have 
dealt with it by will or settlement. If he had done so 
the defendants could not have interfered. I think, 
that apart from the statute, no interest would have 
passed to the wife by reason merely of her being 
named in the policy; and if the husband wished any 
such interest to pass to her, he must have left the 
money to her by will or settled it upon her during his 
life, otherwise it would have passed to his executors 
or administrators. The question might arise how such 
a policy would have to be treated at law, apart from 
the statute. Supposing such a policy were made in fa- 
vor of some person other than the person effecting the 
insurance, and not being any of the persons named in 
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section ll of the Married Women’s Property Act —as, 
for instance, a nephew or niece —and supposing that 
the person in whose favor the policy had been made, 
orto or upon whom the insurance money had been 
left by will or settled, became the criminal cause of 
the death of the insured, it would then be necessary to 
consider, independently of the statute, what the effect 
of the policy would be, and whether the insurance 
company could vouch this doctrine of public policy as 
a defense to the action. That the person who commits 
murder,or any person claiming under him or her,should 
be allowed to benefit by his or her criminal act, would no 
doubt be contrary to public policy. But this doctrine 
ought not to be stretched beyond what is necessary for 
the protection of the public; and ifthe matter can be 
dealt with so that such persun should not be benefited, 
I do not see any reason why the defendants in such a 
case should be allowed to say, though they might have 
received premiums perhaps for thirty years and still 
retained the sume, that public policy forbade their 
paying the sum of money which they had contracted 
to pay. It seems to me that this question of public 
policy does not arise as between theexecutors and the 
defendants. The question arises at a later stage. When 
the money is in the hands of the executors, the ques- 
tion arises how, under the circumstances, they must 
deal with it. If, in consequence of the death of the 
insured having been caused by the crime of a person in 
whose favor the policy is expressed to be made, or to 
or upon whom the policy money is left by will or set- 
tled, such person is not entitled to insist on its being 
paid to him, but he nevertheless claims the money 
from the executors, they may then vouch the doctrine 
of public policy, and may say that by reason of it such 
person has forfeited his or her right to the money. 
What would be the consequence of that? The execu- 
tors cannot be entitled to keep the money themselves. 
It seems to follow asa necessary result that they would 
hold it as part of the estate of the testator. If the 
Married Women’s Property Act had not been passed, 
orif the policy had made the money payable to some 
person other than the insured’s wife or children, I 
sbould say, that on the true construction of the policy 
the only persons who could claim under it, and give a 
valid receipt for the money insured, were the execu- 
tors of the insured; that as between them and the in- 
surers the rule of public policy referred to could have 
no application, and therefore that the insurers must 
pay the money to the executors, and it would be for 
them to deal with it subject to the rules of public pol- 
icy; but the insurers would have nothing to do with 
the application of the money after they had paid it. 
That would be a matter entirely between the execu- 
tors and any person claiming the money under any 
will or settlement made by the insured. 

But this case must be considered further with refer- 
ence to the Married Women’s Property Act, 1882. Sec- 
tion Ll of that act provides that a policy of insurance 
effected by any man on his own life, and expressed to 
be for the benefit of his wife or of his children, or of 
his wife and children, or any of them, shall create a 
trust in favor of the objects therein named, and the 
moneys payable under such policy shall not, so long as 
any object of the trust remains unperformed, form 
part of the estate of the insured or be subject to his 
debts. Therefore it is not provided that such moneys 
shall never form part of the insured’s estate, but only 
that they shall not form part of his estate so long as 
any object of tbe trust remains unperformed. That 
gives rise to the necessary implication, that when no 
object of the trust remains unperformed, the money 
is to form part of his estate. Then is is provided that 
“the insured may, by the policy or any memorandum 
under his hand, appoint a trustee or trustees of the 
moneys payable under the policy, and in default of 











any such appointment of a trustee, such policy shall, 
immediately on its being effected, vest in the insured 
and his legal representatives in trust for the purposes 
aforesaid.’’ Under this provision, no trustee having 
been appointed, the policy vests in the executors who 
are trustees for the purposes of the trust in favor of 
the wife, but only as long as the object of the trust re- 
mains unperformed. When the object of the trust no 
longer remains unperformed, the policy is to form part 
of the estate of the insured. Suppose the wife had 
died before the husband, the defendants could not 
have said that they would not continue the policy or 
receive any more premiums, and that the policy was 
atanend. Inthat casethe performance of the trust 
for the wife would have become impossible. I take it 
that the proper reading of the section is, that if the 
performance of the object of the trust has become im- 
possible, it must be treated as if it had been per- 
formed; and therefore there would in such case 
be no object of the trust remaining unperformed. 
Applying the rule of public policy to this construc- 
tion of the section, the wife here has by her crime ren- 
dered the trust in her favor incapable of performance. 
It must therefore be treated as if it did not exist; an 
object that cannot be performed cannot, for the pur- 
poses of the section, be said to remain unperformed. 
Then by necessary implication, according to the sec- 
tion, the policy forms part of the insured’s estate. As 
I have said, the rule of public policy is not to be car- 
ried further than is necessary to insure its object. On 
this construction of the section, it is unnecessary, un- 
der these circumstances, to vouch the rule as between 
the executors and the defendants. The defendants 
must pay the money to the executors, and then it will 
be for the executors to deal with it according to their 
duty as executors. They would be trustees of it for 
the wife if she had not forfeited it; but her interest 
being forfeited, it forms part of the insured’s estate. 
If there are creditors it will go to them so far as may 
be necessary to satisfy their claims. [f any thing is 
left, it will go tothe children of the insured, if there 
are any. Theruleof public policy in such a case pre- 
vents the person guilty of the death of the insured, or 
any person claiming through such person, from taking 
the money; but the children would not claim through 
the mother, but through the father. What is there 
against public policy in such a result? I think that if 
the court were to deprive the children of the insured, 
who do not claim through the mother, of the insurance 
money under such circumstances, on the ground of 
public policy, it would be a gross injustice. Any one 
claiming through the wife is shut out by the rule of 
public policy; so thatany assignee from her, or other 
person claiming through her, cannot recover the 
money; but the rue of public policy does not apply as 
between the exccutors representing the estate of the 
insured and the defendants, and therefore their rights 
and liabilities must Le governed by the contract. That 
contract does not make any exception in the case of 
the death of the insured being caused by the crime of 
any other person. Consequently I think that the sug- 
gested defense fails so faras the executors of the in- 
sured are concerned. So far as regards the assignee 
claiming through the wife, he has no title, and has not 
made out his claim. 

For these reasons, I think that the decision of the 
Divisional Court was wrong, and that theappeal should 
be allowed. 


Fry, L. J. Of the questions stated by the order of 
the master in this case one only has been argued before 
us—- namely, whether the murder of James Maybrick 
by his wife Florence, if proved, would afford a defense 
to this action brought by the executors of James May- 
brick. This question has been answered in the affirm- 
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ative by the Divisional Court, and the judgment has 
been maintained beforeus by the same line of argu- 
ment as was adopted by the court, which is shortly as 
follows: The executors of James Maybrick, it is said, 
are suing as trustees for Florence, and can have no 
better title than their cestui que trust; it is against 
public policy to allow a criminal to claim any benefit 
by virtue of his crime; she is therefore disentitled to 
claim the proceeds of the policy in question, and the 
executors, who are her trustees, are equally disenti- 
tled. This line of argument appears to me equally un- 
tenable whether there be or be not such a principle of 
public policy as that stated. If there be not, there is 
no objection to the action; if there be, it disqualifies 
Florence May brick from asserting that she is the cestui 
que trust of the executors, and negatives the proposi- 
tion that the plaintiffs are suing for her benefit. They 
may be suing for their own benefit or for the benefit of 
the estate of the deceased or of some other person; 
butif the principle be valid they cannot possibly be 
suing for her benefit. 

These observations are to my mind sufficient to dis- 
pose of the case; but considering its importance and 
the fullness with which it has been argued, I shall de- 
scend somewhat more on detail. The principle of pub- 
lic policy invoked is in my opinion rightly asserted. It 
appears to me that nosystem of jurisprudence can with 
reason include amongst the rights which it enforces 
rights directly resulting to the person asserting them 
from the crime of that person. If no action can arise 
from fraud, it seems impossible to suppose that it can 
arise from felony or misdemeanor. It may be that 
there is uo authority directly asserting the existence 
of the principle; but the decision of the House of 
Lords in Fuuntleroy’s Case, 4 Bli. (N. 8.) 194, appears 
to proceed on this principle, and to be a particular 
illustration of it. This principle of public policy, like 
all such principles, must be applied to all cases to which 
it can be applied without reference to the particular 
character of the right asserted or the form of its asser- 
tion. In Fauntleroy’s Case it was held to prevent the 
assignees of aforger from claiming the benefit of a 
policy on his death at the hands of justice by reason 
of his forgery. It would equally apply, it appears to 
me, to the case ofa cestui que trust asserting a right as 
such by reason of the murder of the prior tenant for 
life or of the assured in a policy; and it must be so far 
regarded in the construction of acts of Parliament 
that general words which might include cases obnox- 
ious to this principle must be read and construed as 
subject to it. 

James Maybrick insured his life in the policy in 
question in the year 1888, and by the proposal which 
was made part of the policy he expressed the policy to 
be effected for the benefit of his wife, and in the policy 
itself she is named as the payee of the policy moneys 
in the event, which happened, of her surviving her 
husband. Independently of the Married Women’s 
Property Act, 1882, the effect of this transaction was, 
in my opinion, to create a contract by the defendants 
with James Maybrick that the defendants would,in the 
event which has occurred, pay Florence May brick the 
£2,000 assured; it would be broken by non-payment to 
her; but the cause of action resulting from such breach 
would vest in the executors of the assured, and not in 
the payee. She was, independently of the statute, a 
stranger to the contract; it might have been put an 
end to by the contracting parties without her consent, 
and the breach of it would have given her no cause of 
action against any one. 

The 11th section of the Married Women’s Property 
Act, 1882, deals with policies like the present, effected 
for the express benefit of a wife, and amongst other 
things, contains these alternative provisions. It ena- 
bles the insured to appoint a trustee or trustees of the 








moneys payable under the policy; in default of such 
appointment, it provides that the policy shall vest in 
the assured and bis legal personal representatives. It 
is impossible to consider the insertion of the name of 
Florence Maybrick in the policy as the nomination of 
her as trustee for herself; there is no nomination of 
any other trustee; consequently the statute applied, 
and in spite of her nomination as payee, vested the 
policy in James Maybrick and his legal personal repre- 
sentatives — namely, the plaintiffs. The section in 
question goes further, and declares the trusts on which 
such a policy is to be held. According to its language, 
the effecting of this policy created a trust in favor of 
the object named -- that is, Florence Muybrick —and 
the section enacted that the moneys payable under it 
should not, so long as any object of the trust remained 
unperformed, form part of the estate of the insured. 
Now thetrust thus created by statute, and the lan- 
guage of the statute creating it, must, in my opinion, 
be both subject to the principle of public policy which 
[ have stated — namely, the trust is one which cannot 
be enforced by a murderess of her husband, anu the 
language of the statute must be read as if it contained 
an exception of such acase. Consequently the trust 
which the statute was intended to create has either 
never arisen or it has, by the act of the cestui que trust, 
become incapable of enforcement. If the executors of 
the insured were in such a case as the present to refuse 
to sue the office, it is inconceivable to me that the 
murderess could maintain a suit against them to ena- 
ble her to use their names; or in fact that she could be 
allowed to sue in any way in a court of equity as cestui 
que trust of a fund which she had created by her 
crime. But if the executors are not trustees for Flor- 
ence Maybrick, for whom are they trustees? This 
question seems to admit of an easy answer. Whenever 
there is property produced by the payments of A. 
which is held in trust for B., and that trust fails or is 
satisfied, a resulting trust arises for A. or his estate. 
This resulting trust is recognized by the section of the 
act in question, because it takes the property out of 
the estate of the insured so long as any object of the 
trust remains unperformed; language which implies, 
if it does not assert, that when no object of the trust 
remains to be performed the policy moneys form part 
of the estate of the insured. If it be suggested that 
this view only removes the difficulty astep further off, 
and that the possible right of the wife under her hus- 
band’s will or intestacy forms an objection to the ac- 
tion by the executors, the reply is obvious—that the 
principle of public policy must be applied as often as 
any claim is made by the murderess, and will always 
form an effectual bar to any benefit which she may 
seek to acquire as the result of hbercrime. It follows 
from the view which I have expressed that I think it 
needless to inquire what the particular trusts may be 
on which the convict’s property is held by the admin- 
istrator appointed under the statute of 1870. He took 
only the property which Florence Maybrick bad in 
the moneys in question, and as she took nothing, in 
my judgment, by reason of her crime, he takes noth- 
ing likewise. 

It may be argued, that having regard to the fact that 
Mrs. Maybrick isthe prime object of the insurance, 
and thatshe is named on the face of the policy as 
payee, the contract of insurance must be taken to im- 
ply an exception of the case of the death of the insured 
when caused by the crime of the person so named; and 
it is suggested that Fuuntleroy’s Case, 4 Bli. (N.S.) 194, 
in the House of Lords, supports this contention. This 
argument does not appear to me to be tenable. The 


policy is effected under, and therefore affected by, a 
statutory enactment, the effect of which in the present 
case is to vest the policy in the executors of the in- 
sured as trustees in the eventof Mrs. Maybrick’s being 
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entitled to claim in trust for her, and in every other 
event in trust for the estate of James Maybrick — just 
in the same way as if before the statute a policy had 
been taken ouf by James Maybrick, and he had by a 
separate instrument declared the like trusts of it. 
Now, it is to my mind illogical to make the crime of 
one cestui que trust a bar to the claim ofanother, or of 
the trustees for that other cesiui que trust; and if the 
supposed defense were to prevail we should so hold. If 
Mrs. Maybrick had inflicted a mortal, but not imme- 
diately fatal, wound on her husband, had then com- 
mitted suicide, leaving him surviving, and bis execu- 
tors had claimed on his death, it appears to me that 
the crime which caused his death would have furnished 
no defense. In a word, [ think that the rule of public 
policy should be applied so as to exclude from benefit 
the criminal and all claiming under her, but not so as 
to exclude alternative or independent rights. In 
Fuauuntleroy’s Case, 4 Bli. (N. S.) 194, the plaintiffs were 
the assigns of the criminal, and were claiming through 
him. In the present case the plaintiffs are the assigns 
in law of the innocent husband, and are claiming 
through him. The authority therefore of that case 
goes to show that neither Florence Maybrick nor the 
administrator of her estate, who claims through her, 
can take any benefit. But that appears to me to throw 
no impediment in the way of a suit by those whoclaim 
witb clean hands themselves and as assigns of the in” 
nocent assured. In aword, it appears to me that the 
crime of one person may prevent that person from the 
assertion of what would otherwise bea right, and may 
accelerate or beneficially affect the rights of third per- 
sons, but can never prejudice or injuriously aftect 
those rights. In my opinion therefore public policy 
prevents Florence Maybrick from asserting any title as 
cestui que trust of this fund, and thereby brings into 
operation the resulting trust in favor of the estate of 
the insured, and so enables the executors to maintain 
an action as plaintiffs without any taint derived from 
the crime committed by Florence May brick. 


Lopes, L. J. The action is brought by the personal 
representatives of James Maybrick, and the question 
we have to consider is whether the crime of his wife, 
Florence May brick, incapacitates them from recover- 
ing apon the policy of insurance effected by the hus- 
band with the defendants the amount of the policy 
money, which, by the terms of the policy, is made pay- 
able to the wife if she survive the husband. The con- 
tract was between the husband and the defendants. 
The husband died by the criminal act of the wife. The 
right of action upon the contract passes to the legal 
personal representatives upon his death. I do not 
doubt that the principle of public policy would pre- 
vent the wife from recovering the amount of the pol- 
icy money from them, and so reaping benefit from her 
crime, because no trust can be enforced which contra- 
venes the law. The simple answer tothe defense set 
up is that the executors are entitled to say that they 
are suing for the benefit of the estate of the deceased 
husband, and therefore no question of public policy 
arises. Itappearsto me clear that such would have 
been the case ifthe Married Women’s Property Act, 
1882, had not been passed. I agree with the master of 
the rolls and Lord Justice Fry, that the effect of the 
section of that act which has been referred to is to cre- 
ate a resulting trustin favor of the husband’s estate 
which takes effect when by reason of the crime of the 
wife the trust in her favor became incapable of being 
performed in consequence of the rule of public policy. 
The trust in favor of the wife must then be regarded 
as struck out, and that being so, a resulting trust in 
favor of the husband'sestate arises. For these reasons 
I agree that the appeal should be allowed. 

Appeal allowed. 











NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ATTACHMENT—EQUITABLE INTEREST IN LAND.— 
Under the Code of Civil Procedure, section 645, pro- 
viding that “the real property which may be levied 
upon by virtue of « warrant of attachment includes 
any interest in real property, either vested or tot 
vested, which is capable of being alienated by the de- 
fendant,” the interest of defendant in possession of 
land under a contract of purchase on which he has 
made partial payments, and under which he is entitled 
to aconveyance on completing his payments, may be 
levied on by virtue of anattachment, notwithstanding 
under section 1253 such interest is not bound by the 
docketing of a judgment. Second Division, Jan. 20, 
1892. Higgins v. McConnell. Opinion by Landon, J. 
Haight aud Brown, JJ., dissenting. 9N. Y. Supp. 
588, reversed. 


CONTRACTS—CONSTRUCTION—BREACH.— (1) A tele- 
graph company contracted to deliver certain news re- 
ports of an average number of words per day, one-third 
thereof to be transmitted in the day-time and two- 
thirds at night, to all the places named ina certain 
schedule, fora gross sum per month, the other party 
to have the right to substitate other places for those 
named, and if the reports were transmitted to “‘any 
greater number of places” than were enumerated in 
such schedule, then an additional payment should be 
made. The schedule contained thirty-eight different 
places. Held, that the company was bound, without 
additional payments, to transmit the day reports to 
thirty-eight places and the night reports to thirty- 
eight places, although the latter places were different 
from the former. (2) A telegraph company, having 
contracted with plaintiff to deliver certain news re- 
ports at a fixed compensation, sold its lines to another 
company, which, after carrying out che contract fora 
time, notified plaintiff that it repudiated the same and 
would thereafter collect the usual rates for similar 
matter. Subsequently however time was allowed 
plaintiff to ascertain whether his customers were will- 
ing to pay the increased rates. They having refused, 
he stopped delivering his reports to the company. 
Held, that there was a breach of the contract by the 
company, as at the expiration of the extension of time 
the parties stood precisely as they did immediately 
after the notice of repudiation. (3) Where an individ- 
ual doing business under the style of an association 
contracts under that style with a company having 
knowledge thereof, he may sue the latter or its as- 
signees fora breack of the contract in his individual 
name. Second Division, Jan. 20, 1892. Goodsell v. 
Western Union Tel. Co. Opinion by Haight, J. 9 N. 
Y. Supp. 425, affirmed. 


CORPORATIONS—DISSOLUTION— VIOLATION OF CHAR- 
TER.—(1) Where an action to dissolve a corporation is 
brought by the attorney-general in the name of the 
people, without a relator, the fact that the persons who 
applied to him to bring the action were the very offi- 
cers whose neglect to perform their official duties con- 
stitutes the cause for dissolution, is no bar to the ac- 
tion. (2) The failure of a manufacturing corporation 
to make an annual report of the amount paid on its 
capital stock, as required by the Manufacturing Act of 
1848, section 12, is cause for dissolving the corporation 
under the Code, section 1798, which declares that a cor- 
poration may be annulled whenever it offends against 
any provision of an act under which it was created, al- 
though the only penalty stated in said section 12 is that 
in case of its violation all the trustees of the corpora- 
tion shall be liable for the corporate debts. (3) The 


General Manufacturing Act, section 10, provides that 
the capital stock of corporations formed thereunder 
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“shall be paid in, one-half in ove year and the other 
half in two years from the incorporation, or the corpo- 
ration shall be dissolved.” Held, that in an action 
brought by the attorney-general by leave of court to 
dissolve a corporation, where it is proved that the cor- 
poration has violated said act, the court has no discre- 
tion to refuse a judgment of dissolution. Feb. 9, 1892. 
People v. Buffalo Stone & Cemen€ Co. Opinion by 
Earl, C.J. Andrews, Finch, Gray and O’Brien, JJ., 
concur on the second ground. 


CORPORATIONS — ORGANIZATION TAX — CONSOLIDA- 
TION.—The consolidation of » New York railroad cor- 
poration with companies organized under the laws of 
other States, in accordance with the provisions of the 
Laws of 1869, chapter 917, is not an incorporation un- 
der the laws of New York, within the meaning of the 
Laws of 1886, chapter 143, requiring the payment of an 
organization tax. The constituent companies which 
were united to form the New York, Chicago and St. 
Touis Railroad Company, with the exception of the 
New York company of the same name, were not do- 
mestic corporations. Their corporate powers and life 
were derived from the Legislatures of other States. 
They were and are in no respect subject to the laws of 
this State, but wholly and exclusively to the laws of 
their domicile. It was under these laws that the re- 
spective roads were constructed and operated. The 
laws of their jurisdictions fixed their capital, and con- 
ferred and defined their franchises and powers, and 
their power to enter into any consolidation with other 
roads, either within or without the States which in- 
corporated them, depended upon the affirmative grant 
of such power by the State creating them. The Con- 
solidation Act of 1869, it is true, assumes on the con- 
solidation not only of domestic corporations, but of 
corporations of different States, to transfer to and 
vest in the consolidated company formed under its 
provisions all the “rights, privileges, exemptions and 
franchises and property’’ of each of the constituent 
companies. But the Legislature of this State was im- 
potent alone to accomplish this result. It could not 
vest the franchises, rights and property of the Penn- 
sylvania, Ohio and Indiana companies in the consoli- 
dated company, nor authorize any change or conver- 
sion of the stock of the constituent corporations into 
the stock of the consolidated company, nor confer any 
exclusive authority for theirconsolidation. All it had 
the power to do, and all that the act of 1869 in effect 
did do, was to authorize the New York corporation, 
upon like consent being given by Pennsylvania, Ohio 
and Indiana, to merge the franchises, property and in- 
terests of the several constitutents into what would 
practically be one corporation. When this was sane- 
tioned by the Legislatures of the respective States, and 
the proper formal proceedings were taken, then and 
not till then could a new body be created. Whether 
the result would be a new corporation de jure is a 
mooted question. See Muller v. Dows, 94 U. S. 444; 
Shields v. Ohio, 95 id. 319; Railway Co. v. Berry, 113 
id. 465; Nashua & L. R. Corp. v. Boston & L. R. Corp., 
136 id. 356. But assuming that result to follow, the 
new corporation would owe its existence, not to the 
State of New York alone, but to the States of New 
York, Pennsylvania, Ohio and Indiana. It would not 
be in any strict or even just sense a corporation “ in- 
corporated by or under any general or special law of 
this State,” within chapter 143 of the Laws of 1886. 
The Consolidation Act does indeed confer new corpo- 
rate powers upon the New York corporation. Except 
for that act itcould not have entered into the agree- 
ment of consolidation. So also it purports to grant 
corporate powers to the consolidated company. But 
it remains true nevertheless that concurrent legisla- 
tion of the other States was essential to the completion 





of the consolidation, and it is to be inferred from the 
agreed statement that similar legislation to the act of 
1869 was enacted in the several States. We are of 
opinion that the proper and equitable construction of 
the act of 1886, imposing an organization tax ou rail- 
roads ‘‘ineorporated under the laws of New York,’’ 
does not bring the defendant within its provisions. 
This conclusion has support in the cases of State Treas- 
urer v. Auditor-General, 46 Mich. 224; Railway Co. v. 
Auditor-General, 53 id. 79, and Railway Co. v. People, 
123 Ill. 467. We desire to refer also to the dissenting 
opinion of Landon, J., in the court below. Jan. 20, 
1892. People v. New York, C. & St. L. R. Co. Opinion 
by Andrews, J. 15N. Y. Supp. 635, reversed. 


EMINENT DOMAIN—RECORDING APPRAISER’S AWARD. 
—Where the original order confirming an award in 
proceedings to condemn land for railroad purposes 
was delivered to the county clerk by the railroad com- 
pany, who caused it to be recorded at full length in a 
separate book kept for such orders, the company, in an 
action on the award, will not be permitted to claim 
that the recording should have been in the book of 
deeds, and of acertified copy instead of the original. 
Second Division, Jan. 26, 1892. Morgan v. New York 
& M. Ry. Co. Opinion by Brown, J. 7 N. Y. Supp. 
731, affirmed. 


INSURANCE — FIRE — FORFEITURE — WAIVER — EVI- 
DENCE.—A fire insurance policy payable to a mortga- 
gee, provided that it should be void if the mortgage 
should be foreclosed without the company’s consent. 
The mortgagee incurred a forfeiture by proceeding to 
foreclose, shortly after which he wrote to the company, 
saying that the suit was begun in ignorance of the 
condition, and asking consent, to which letter the com- 
pany made no reply. A decree of foreclosure was ob- 
tained, and afew days after the premises were de- 
stroyed by fire. The assured declined to make proofs 
of Joss, and those furnished by the mortgagee were re- 
jected, because not executed by the assured, as re- 
quired by the policy. Held, that neither the failure 
to reply to the letter of the mortgagee nor the implied 
demand for more authentic proofs constituted a waiver 
of the forfeiture. The failure to reply to the plain- 
tiff’s letter, or as was said by the General Term, “the 
neglect to refuse the consent as promptly as the occa- 
sion demanded,” raised no inference that the defend- 
ant consented to the foreclosure action. Walsh v. Ins. 
Co., 73 N. Y.5. The rule is now established however 
that if, in any negotiation ortransaction with the as- 
sured after knowledge of the forfeiture, it recognizes 
the continued validity of the policy, or does acts based 
thereon, or requires the insured to do some act, or in- 
cur some trouble or expense, the forfeiture is waived. 
Titus v. Ins. Co., 81 N. Y. 410; Roby v. Ins. Co., 120 
id. 510; Pratt v. Ins. Co. (N. Y. App.), 29 N. E. Rep. 
117. While the later decisions all hold that such waiver 
need not be based upona technical estoppel, in ail the 
cases where this question is presented, where there has 
been no express waiver, the fact is recognized that 
there exist the elements of an estoppel. Brink v. Ins. 
Co., 80 N. Y. 108-112; Goodwin v. Ins. Co., 73 id. 480; 
Prentice v. Ins. Co., 77 id. 483. The plaintiff must have 
been misled to his harm, or the company must have 
done something which could be done only by virtue of 
the policy, or has required something from the as- 
sured which he was bound to do only at the request of 
the company, and which request could only be made 
under a valid policy. But none of these elements exist 
here. The plaintiff was not misled, not has his claim 


been prejudiced by any act of the defendant, and that 
which he was required todo was essential, under the 
contract, to the assertion of any cause of action upon 
the policy. The conclusion that under the circum- 
stances disclosed in this case there was no waiver is in 
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accordance with the authorities. Ins. Co. v. Steven- 
son (Ky. Ct. App.), 8 Ins. Law J. 922; Fitzpatrick v. 
Ins. Co., 53 Lowa, 335, are directly in point. Desilver 
v. Ins. Co., 388 Penn. St. 130; Devens v. Ins. Co., 83 N. 
Y. 168-173; Putnam Tvol Co. v. Fitchburg Mut. Fire 
Ins. Co., 145 Mass. 265. Second Division, Jan. 26, 1892. 
Armstrong v. Agricultural dns. Co. of Watertown. Opin- 
ion by Brown, J. 9 N.Y. Supp. 873, reversed. 


INSURANCE — MARINE — LOANS ON VESSEL — INSUR- 
ABLE INTEREST—PERSONAL OBLIGATION OF MASTER.— 
(1) Plaintiff advanced money on a vessel and its 
freight, and took from defendant a policy of insurance 
against the loss of the vessel from the dangers of the 
sea. Plaintiff also took from the master an instru- 
ment securing the loan on the vessel and its freight 
earnings, and providing that the owner or master 
should not take any other advances upon the vessel or 
its earnings at the port of loading, but that if they did 
they should be bound to return the present loan to the 
plaintiff, even though the vessel should be lost. The 
master violated this provision by procuring other ad- 
vances at the port of loading. The vessel was lost. 
Held, that such subsequent loan being procured by the 
master without the knowledge or consent of plaintiff, 
its insurable interest in the vessel and freight was not 
impaired by reason of the violation of said provision, 
and that it might proceed against the master or owner 
or against defendant upon the policy of insurance, at 
its election. (2) Plaintiff's insurable interest in such 
case was not affected by any personal liability of the 
master in taking the subsequent advances. Jan. 20, 
1892. Cassa Marittima v. Phoenix Ins. Co. Opinion by 
O'Brien, J. 12N. Y. Supp. 811, affirmed. 

J UDGMENT—LIEN—EXECUTION—FRAUDULENT CON- 
VEYANCE—RES ADJUDICATA.—(1) Sections 1251, 1255, 
1379 and 1380 of the Code of Civil Procedure provide 
thata docketed judgment shall be alien on land for 
ten years only ; that the time during which the enforce- 
ment of the judgment is stayed by law is not part of 
the ten years; and that when a judgment debtor dies 
intestate, and no letters of administration are issued, 
execution cannot be issued till three years after his 
death. Held, that such three years do not coustitute 
part of the ten years to which the judgment lien is 
limited. (2) Section 1380 provides that the three-year 
stay shall not apply to land conveyed by the judg- 
ment debtor in fraud of his creditors, and that any 
judgment creditor as to whom a conveyance made by 
his deceased judgment debtor shall be declared fraud- 
ulent, by any court of competent jurisdiction, may en- 
force his judgment out of the property so conveyed as 
ifthe judgment debtor were living. Held, that such 
provision did not apply toacase where the convey- 
ance, though alleged to be fraudulent, had not been so 
declared by acourt. (3) An order allowing execution 
to issue upop ajudgment against a deceased defend- 
ant, on the ground that he has fraudulently conveyed 
his property, is not conclusive upon the question 
whether the conveyance was fraudulent. Feb. 2, 1892. 
In re Holmes. Opinion by Earl, C. J. 13 N. Y. Supp. 
100, reversed. 


MUNICIPAL CORPORATION—CONTRACT WITH—FRAUD 
—EVIDENCE—ESTOPPEL.—(1) The facts that a bidder 
for a contract to furnish materials to a city secured 
the same, as the lowest bidder, by putting in an unbal- 
anced bill; that the city officers, exercising the option 
given them by the contract, only called for those ma- 
terials the price for which was in excess of the fair 
price, and in greatly-increased quantities, and that the 
advertised estimated amount of some of such mater- 
ials was greatly less than the amount actually needed 
at the time, are sufficient to show fraud and collusion 
in the letting of the contract. (2) A contract to fur- 
nish acity with certain materials, fraudulently let to 








one who was apparently but not in fact the lowest 
bidder, cannot be made binding on the city by accept- 
ance of the materials, or by ratification by an officer 
or otherwise, except in the form prescribed by law. 
(3) In anaction to recover ona contract with defend- 
ant city, let to plaintiff as the lowest bidder, the only 
question cousidered at the trial was fraud in the mak- 
ing of the contract. Held, on appeal, that plaintiff 
could not claim to recover the value of the materials 
furnished under the contract, which was found at the 
trial to be fraudulent and void. (4) The auditing of a 
claim by the board of audit of New York city, for the 
amount due on a contract with the city, does not estop 
the city from denying liability on the ground of fraud 
in the making of the contract. (5) To prove the inac- 
curacy of estimates of materials delivered by plaintiff 
under contract with defendant city, plaintiff's books, 
though containing other items, are admissible im evi- 
dence on testimony of employees of plaintiffin charge 
of such deliveries, and who kept the record in such 
books, that the entries were made at the time of the 
deliveries, and statements of such employees, based on 
such books, are also admissible. Jan. 20,1892. Nelson 
v. Mayor, etc., of City of New York. Opinion by Earl, 
J. 5N. Y. Supp. 688, affirmed. 


NEGLIGENCE—DANGEROUS PREMISES—MASTER AND 
SERVANT.—(1) Chapter 462, Laws of 1887, declares that 
* fire-escapes shall be provided on the outside of all 
factories three or more stories in height,’”’ and that 
“stationary stairs or ladders shall be provided on the 
inside from the upper story to the roof as a means of 
escape in case of fire,” and imposes penalties for viola- 
tions of its provisions. Held, that operatives in such 
factories, who are injured because of an omission to 
provide such fire-escapes, may recover damages there- 
for. Willy v. Mulledy, 78 N. Y. 310. (2) The absence 
from such a building of any “stationary stairs or lad- 
ders on the inside from the upper story to the roof” 
does not constitute negligence where one of the out- 
side fire-escapes, consisting of aniron ladder, extends 
to the roof, and has been accepted by the factory in- 
spector as a fit and suitable substitute for an inside 
ladder. (3) The owner of a factory, who has pro- 
vided fire-escapes as required by said act, is not liable 
for the death of an operative caused by the burning of 
the building, although there is under the escape a chute 
through which a person dropping from the ladder 
would be likely to fall into the basement of the build- 
ing, and although access to the fire-escape is hindered 
by the presence of blinds on the adjoining windows, 
where it is shown that the decedent made no attempt 
to reach the fire escape, and that his death could not 
have been caused by the existence of the chute or the 


blinds. Feb. 2, 1892. Pauley v. Sleam-Gauge & Lan- 
tern Co. Opinion by Finch, J. 16 N. Y. Supp. 820, re- 
versed. 


OFFICE—PREFERENCE OF VETERANS—MANDAMUS.— 
(1) An honorably-discharged Union soldier, who in 
1890 was a clerk of the sheriff of New York city and 
county, compensated out of the sheriff's private funds, 
was not within the purview of the Laws of 1890, chap- 
ter 67, which’provided that no person holding a position 
by appointment in any city or county, “receiving a 
salary from such city or county,’’ who is an honorably- 
discharged soldier, shall be removed except for cause. 
(2) The provisions of the Laws of 1890, chapter 523, 
making the office of sheriff of the city and county of 
New York salaried, and requiring all fees received by 
him to be paid into the treasury, did not take effect 
until January 1, 1891, and therefore did not bring 
within the purview of the Laws of 1890, chapter 67, a 
clerk whose employment expired on December 381, 1890. 
(3) The Laws of 1890, sections 21 and 22, which took 
effect before the expiration of the clerk’s employ ment, 
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and provided that the sherifi’s assistants should be 
compensated out of the fees collected by the sheriff, if 
sufficient, or from appropriations by the city authori- 
ties, did not bring said clerk within the purview of the 
Laws of 1890, chapter 67. (4) Under the Laws of 1887, 
chapter 464, requiring that in every public department 
honorably-discharged Union soldiers shall be preferred 
for appointment, a mandumus to compel a sheriff to 
reinstate a clerk whose employment ended with the 


expiration of the preceding sheriff’s term of office will | ‘ - 
| jury, asan element of damage, loss of privacy ocea- 


not issue where the application fails to show that the 
clerk applied for the position before his successor was 
appointed, or that his successor was not himself an 
honorably-discharged Union soldier. Feb. 12, 1892. 
Sargent v. Gorman. Opinion by Maynard, J. 14 N. 
Y. Supp. 481, affirmed. 


OFFICERS — SUBORDINATES — EXAMINATION UNDER 
CIVIL SERVICE LAWS.—A lamp inspector, whose duties 
are to keep arecord of the number and location of all 
the street lamps in the city, the number unlighted 
every night and the reason therefor, to investigate all 
complaints relating to such lamps, and make report to 
the council, is a ‘‘ subordinate officer or assistant,’’ re- 
quired to be examined for appointment under the 
civil service rules (Laws 1884, chap. 410, $8), and a res- 
olution of the city council, authorizing the appoint- 
ment or the hiring as such inspector of one who has 
not passed the examination required by law, is illegal, 
and the city will be restrained at the suit of a tax 
payer from entering into a contract with him or pay- 
ing the salary agreed. Jan. 20, 1892. Peck v. Bellenap. 
Opinion by Brown, J. 3.N. Y. Supp. 872, affirmed. 8 
id. 265, reversed. 


PARTNERSHIP—LIMITED—EVIDENCE—BOOKS OF AC- 
count.— Entries made in partnership books before the 
formation of a limited partnership by the former part- 
ners and another eutering as a special partner, of 
which the latter is not shown to have knowledge, are 
inadmissible in evidence against him to show that the 
special partner had not paid his contribution in cash. 
It is the general rule that entries in partnership books 
made in the ordinary course of business are admissi- 
ble in actions between the partners, and that they are 
also competent in favor of third persons in actions 
against the partners, as in the nature of admissions by 
the partners of the facts stated. Lindl. Partn. 404; 
Bates Partn., § 978; 1 Phil. Ev. 449; 2 Whart. Ey., 
§ 1182. But the books of the prior firm were, as to 
Lindenmeyr, res inter alios acta. They were not com- 
petent against him on the principle of agency, or on 
the ground that he is presumed to have known their 
contents. Jan. 20, 1892. Kohler v. Lindenmeyr. Opin- 
ion by Andrews, J. 12.N. Y. Supp. 738, reversed. 


PLEADING—EMINENT DOMAIN—RECOVERY OF COM- 
PENSATION.—(1) Where the duty of a railroad com- 
pany to pay, as well as the right of land-owners to sue 
for, an award made in railway condemnation proceed- 
ings, depended by statute upon the “recording” of 
such order, an allegation in the complaint, inan action 
by such owners to recover the award, that the order 
had been *‘entered ”’ was sufficient as an averment that 
the same had been “‘ recorded,”’ taken in connection 
with a subsequent reference to the ‘‘record”’ of such 
order. (2) In such case the complaint was fatally de- 
fective in failing to allege that the award in question 
had never been paid. No authority exists, so far as I 
am able to find, except the case of Salisbury v. Stin- 
son, 10 Hun, 242, holding that a breach of the contract 
need not be pleaded, but all text-writers and reported 
cases hold to the contrary. 1 Chit. Pl. & Pr. 325-359; 


Com. Dig., tit. *‘ Pleader,’’ C, 44; 2 Wait Law & Pr. 
318; 1 Wait Act. & Def. 394, 395, and cases cited; 
Witherhead v. Allen, 4 Abb. Dec. 628; Tracy v. Tracy 








(Sup. ), 12 N. Y. Supp. 665; Van Giesen v. Van Giesen, 
10 N. Y. 316; Krower v. Reynolds, 99 id. 245. Second 
Division, Jan. 26, 1892. Lentv. New York & M. Ry. 
Co. Opinion by Brown, J. Follett, C. J., and Vann, 
J., dissenting. 7 N.Y. Supp. 729, reversed. 


RAILROADS—ELEVATED—INJURIES TO EASEMENTS— 
LOSS OF PRIVACY.—In an action against an elevated 
railway company to recover damages to easements the 
court erred in excluding from the consideration of the 


sioned by the ability of defendant’s passengers and em- 
ployees to look into plaintiff's upper-story windows 
fromthe platform and stairs of defendant’s station. 
The continued invasion of the privacy of the occupant 
of a building very likely would have the effect to re- 
duce the rental value of it for some purposes. While 
itis true that the observation taken by the patrons 
and employees of the defendants is not the act of the 
latter, the defendants have furnished the means and 
opportunity for those persons to invade the privacy of 
these rooms by looking into them through the win- 
dows, and it is by the invitation and procurement of 
the defendants, for the purpose of the business of the 
road, that people are at the station and on its platform. 
No reason appears why the defendants should not be 
responsible for the consequences of the loss of privacy 
thus occasioned so far as it depreciated the rental 
value of the rooms in the plaintiff's building. Those 
consequences detrimental to the rooms are the ra- 
tional result of the maintenance of the road and the 
station, and are reasonably attributable to that cause. 
In Duke of Buccleuch v. Board of Works, L. R., 5 H. 
L. 418, the plaintiff, under lease from the crown, occu- 
pied certain premises knownas the ** Marlagn House,’’ 
the garden of which extended to the Thames, where 
it was protected from the river by a wall, through 


| which was a door and a causeway leading to the water. 


The defendants, under the Thames Embankment Act, 
constructed aroad-way in front of the premises, and 
higher than the garden. It was there held that the loss 
of the use of the river frontage, and the consequent 
loss of privacy, increase of dust and noise occasioned 
by the erection of the embankment road-way, were 
subjects to be considered in estimating the damages to 
be awarded to the plaintiff. Second Division, Jan. 26, 
1892. Moore v. New York El. R. Co. Opinion by 
Bradley, J. 8 N. Y. Supp. 829, reversed. 
SALE—WARRANTY—ACTION FOR PRICE—COUNTER 

CLAIM—ASSIGNMENT.—(L) By agreeing to sell and de- 
liver 30,000 tons of “ Powelton coal, of same quality and 
kind as furnished you during the past year,’’ the seller 
warrants that the coal to be furnished shall be equal 
to that furnished during the preceding year. (2) Ac- 
ceptance of the coal does not preclude the purchaser 
from recovering damages for breach of the warranty. 
Kent v. Friedman, 101 N. Y. 616; Brigg v. Hilton, 99 
id. 517; Gurney v. Railroad Co., 58 id. 358. The cases 
of Iron Co. v. Pope, 108 id. 232; Studer v. Bleistein, 
115 id. 316; Pierson v. Crooks, id. 539, and other cases 
of like character, are clearly distinguishable, inasmuch 
as one is a contract concerning a sale by sample, and 
the others were executory contracts for the manufac- 
ture and sale or delivery of goods of a particular de- 
scription. Incases of the latter character, where the 
quality of goods is capable of discovery upon inspec- 
tion, and where, after full opportunity for such inspec- 
tion, the goods are accepted, and no warranty attends 
the sale, the vendee is precluded from recovering dam- 
ages forany variation between the goods delivered and 
those described in the contract. (3) Where the seller 
has assigned his contract after partly executing it, and 
the assignee attempts to complete the contract, the 
purchaser, when sued by the assignee for coal delivered 
by him, may counter-claim the damages arising from 
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the Inferior quality of the coal furnished by the seller. 
Feb. 2, 1892. Zabriskie v. Central Vt. R. Co. Opinion 
by Ruger, C.J. 13 N. Y. Supp. 735, affirmed. 


SeT-OFF—CLAIMS IN DIFFERENT RIGHTS.—An exec- 
utrix and sole devisee and legatee, who has paid all the 
debts of her testator, may, in an action against her for 
services rendered her personally, set off a debt due by 
plaintiff to the estate of her testator, though there was 
never any publication of notice to creditors to present 
theirclaims. Second Division, Jan. 26, 1892. Blood 
v. Kane. Opinion by Follett, C. J. Bradley and Par- 
ker, JJ., dissenting. 6 N. Y. Supp. 353, reversed. 


SHIP—LOAN TO SHIP’S HUSBAND—LIABILITY OF 
OWNERS.—A part owner of a vessel is not legally re- 
sponsible for the payment of money borrowed by the 
ship’s husband, when the vessel is out of commission, 
to pay an old indebtedness contracted for the benetit 
of the vessel. Second Division, Jan. 26, 1892. Chase 
v. McLean. Opinion by Parker, J. 8 N. Y. Supp. 903, 
reversed. 


TAXATION—DOMESTIC CORPORATION OPERATING IN 
FOREIGN COUNTRY.—(1) A corporation organized under 
the laws of the State of New York, having its princi- 
pal office in the city of New York, keeping its bank 
accounts there and employing a portion of its capital 
there in the payment of corporate expenses, is liable to 
taxation as a domestic corporation, though the whole 
of the business for which it was incorporated be pros- 
ecuted in a foreign country. The Laws of 1881, chap- 
ter 361, section 5, provide that every corporation or- 
ganized under the laws of this State, or which is incor- 
porated under the laws of any other State and is doing 
business in this State, shall be liable to taxation. Held, 
that the words *‘ doing business in this State” referred 
only to foreign corporations, and imposed no restric- 
tion on the right to tax a domestic corporation not 
doing business in the State. In People v. Trust Co., 
96 N. Y. 587, the defendant, against which this Tax 
Law of 1880 was sought to be enforced, was a private 
corporation having an office in this State. It was there 
said of the tax that, “so far as section 3 imposes a tax 
upon corporate franchises, its operation must be con- 
fined to corporations created under our laws, and as to 
foreign corporations the tax is imposed solely upon 
business.” ‘ This tax,’’ Judge Earl in that case ob- 
served, ‘upon the business of foreign corporations isa 
specific tax.’’ That is to say, that as a specific tax, it 
may be imposed upon the business here of the foreign 
corporation as upon any trade, avocation or upon any 
specified article of personal property. What the Leg- 
islature intended by the enactment in question as to 
the corporations mentioned was to impose, nota prop- 
erty tax, but to assess all such, for the benefit of the 
State treasury, for the right of exercising the privi- 
leges which the State granted to them. So long as the 
corporation in fact exercises its franchises and does 
business, the State exacts from it the payment of a tax 
for the privilege of doing so. It is needless to discuss 
the power of the State to impose the tax. It is well 
settled by frequent decisions that the power to tax is 
essential to the existence of the government, and com- 
prehends all objects within the jurisdiction of the 
State. The only limitation upon its exercise is such as 
may be constitutionally imposed. The imposition 
otherwise is unrestricted as to subjects and amount, 
and rests inthe wisdom and in the sense of justice of 
the legislative body. Except in the case of a corpora- 
tion whose powers of management and the exercise of 
whose chartered privileges may have been lawfully 
vested in another, every corporation described comes 
under the obligation to pay the tax levied under this 
law. What the language of the act subjects to its re- 
quirements are, quite plainly, such corporations as are 








in the full exercise of their particular privileges, and 
hence are able to and therefore should comply with 
them. This subject of the object and intent of the 
statutes of 1880 and 1881 was carefully considered by 
this court in the case of People v. Insurance Co., 92 N. 
Y. 328, where it was distinctly held that the tax was 
upon the right of corporations to exercise the privileges 
conferred upon them, and that it was not a property 
tax. The legislation of 1880 and 1881 was the creation 
of a new system of taxation of corporations, and pro- 
vided a new method of regulating the contribution by 
them to the payment of State expenses by assessments, 
not upon property, but upon privilege and business. 
The scheme is a complete and independent one. It is 
made just and perfect in this respect by the declara- 
tion in section 8 that the corporations, joint-stock 
companies and associations mentioned in the act as 
taxable shall thereafter be exempt from assessment 
and taxation for State purposes, except upon their real 
estate, and as therein provided, but shall in all other 
respects be liable to assessment and taxation as here- 
tofore. People v. Telegraph Co., 98 N. Y. 67. A con- 
sideration of the provisions of this law, framed so as to 
bring all the domestic corporations, joint-stock com- 
panies and associations described under the obligation 
to pay a tax into the State treasury, to be assessed upon 
their franchises and business, and exempting them 
from taxation otherwise for State purposes, except 
upon their real estate, and as in the law provided, war- 
rants the conclusion that the liability is in no sense re- 
stricted to such as do business in this State, and thata 
just measure of liability is arrived at in those cases 
where the capital stock is partially employed in this 
State, by fixing the basis for the tax by the amount 
which is employed here. Jan. 20, 1892. People, ex rel. 
American Contracting & Dredging Co., v. Wemple. 
Opinion by Gray, J. 


TAXATION—ERRONEOUS ASSESSMENT—CERTIORARI— 
EXEMPTIONS—MANUFACTURING CORPORATIONS—ELEC- 
TRIC LIGHT COMPANIES.—(1) Under Laws of 1889, 
chapter 463, which provide that the comptroller may 
revise an assessment made oy him, and that certiorari 
will lie to review the action of the comptroller on an 
application for such revision, certiorari will lie, though 
the Laws of 1881, chapter 361, provide that an appeal 
may be taken from the valuation made by the comp- 
troller to a board consisting of certain officers, and the 
Code of Civil Procedure, section 2122, provides that 
** certiorari cannot be issued where the determination 
can be adequately reviewed by an appeal to acourt or 
to some other body of officers.” (2) A corporation en- 
gaged in the business of generating and supplying 
electric currents for illuminating and other purposes 
is within the Laws of 1881, chapter 361, section 3, ex- 
empting from taxation “manufacturing corporations 
carrying on manufactures within this State.” The 
mere appropriation or use of an article or thing which 
is furnished by nature is not a manufacturing opera- 
tion. The liberation of natural gas from its hiding 
place in the earth, and its transportation through pipes 
to consumers, would not properly be called a manu- 
facturing operation, but the production of illuminat- 
ing gas, and its distribution to customers by means 
similar to the operation which the relator carries on, 
has been held by this court to constitute manufactur- 
ing, and a corporation organized for that purpose isa 
manufacturing corporation. Gas-light Co. v. City of 
Brooklyn, 89 N. Y. 469. So too we have held that the 
collection, storage, preparation for market and trans- 
portation of ice is not a manufacture, but the produc- 
tion, of ice by artificial means. People v. Ice Co., 99 
N. Y. 181. When we attempt to establish the propo- 
sition that the gas which lights one room is a manufac- 
tured product and the electricity which lights another 
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is not, we are obliged to rely more upon the definition 
of terms and the distinctions of scientists than the ac- 
tual practical processes and operations by means of 
which results in all respects, or at least substantially, 
the same are produced. If due weight is given to the 
fact that electricity, as now used and applied to the 
business of life, such as the lighting of streets and 
buildings, the propulsion of cars and machinery and 
like operations, is essentially the product of the skill 
and labor of man, there is no difficulty in reaching the 
conclusion that a corporation engaged in the business 
of generating, storing, transmitting and selling it is 
what was commonly known at the time of the passage 
of the Corporation Tax Law in 1880, a *‘ manufacturing 
corporation.’’ The attorney-general has attached to 
his brief in this case a very elaborate and able opinion 
by the Court of Common Pleas in Pennsylvania in the 
case of Commonwealth of Pennsylvania v. U. 8. Elec- 
tric Lighting Co., in which the learned judge arrives 
at the conclusion that companies of this kind are not 
manufacturing corporations. It is proper to say how- 
ever that the highest court of that State, while affirm- 
ing the judgment rendered by the learned judge on 
other grounds, did not assent to bis views that electric 
light companies are not manufacturing corporations. 
Com. v. Northern Electric Light & Power Co.* The 
facts that are before us in this case, touching the man- 
ner of generating and using electricity, are the same 
in substance as were before the Supreme Court of 
Pennsylvania in the case above referred to. One of 
the experts whose testimony was submitted to the 
comptroller by the relator on the application to revise 
and resettle the tax, thus described the process: “ The 
electrical energy which is manufactured and sold by 
electric lighting corporations originally resides in and 
is extracted from the coal which is burned, or, more 
correctly speaking, from the heat which is produced 
by the combustion of coal. Electrical energy is pro- 
duced at the central station. It may be stored up in 
cells of definite capacity, known as ‘ accumulators.’ 
It may be, and in fact is, measured and sold in deter- 
minate quantities at a fixed price, precisely as are coal, 
kerosene oil and gas. It may be conveyed to the 
premises of the consumer upon a wagon, boxed up in 
an accumulator, or it may be sent through a wire, just 
as gas or oil may be transported either in a close tank 
or forced through a pipe. Having reached the prem- 
ises of the consumer, it may be used in any way he 
may desire, being like illuminating gas capable of being 
transformed either into heat, light or power, at the op- 
tion of the purchaser.” The Legislature has‘in various 
acts, passed since the Corporation Tax Law was en- 
acted, described the process of generating electricity 
asa manufacturing process, and recently, in a revision 
of the statutes providing for the incorporation of such 
companies, they are described as corporations for 
“manufacturing and using electricity.” Laws 1890, 
chap. 566, art. 6, § 60; Laws 1882, chap. 73, § 1; Laws 
1887, chap. 716. This is also true with respect to the 
statutes passed for the incorporation and regulation of 
such companies in England, and in many of our sister 
States. 45 & 46 Vict., chap. 56; Rev. Stat. Ohio, 1890, 
$$ 8035-8233. We think that until the amendment of 
1889 the relator was exempt from payment of taxes to 
the State under the exception in the statute in favor 
of “manufacturing companies” generally. Jan. 20, 
1892. People, ex rel. Brush Electric llluminating Co., v. 
Wemple. Opinion by O’Brien, J. 


TAXATION—CORPORATIONS—CONSTITUTIONAL LAW 
INTER-STATE COMMERCE.—(1) A corporation organized 
in New Jersey, and having its principal office there, 
but which has an office in New York, and manufac- 
tures and sells some of its wares in that State, is doing 


* See 44 Alb. L. J, 451. 








business in New York within the meaning of the Cor- 
poration Tax Laws of that State. People v. Trust Co., 
96 N. Y. 887; People v. Mining Co., 105 id. 76; People 
v. Wemple, 29 N. E. Rep. 812. (2) A State law impos- 
ing a tax on foreign corporations doing business in the 
State, based on the amount of capital used by the cor- 
poration in such State, is not a regulation of inter- 
State commerce. State Tax Cases, 15 Wall. 282; State 
Tax on Gross Receipts, id. 284; Delaware Railroad 
Tax Case, 18 id. 208; Railroad v. Penn, 21lid. 492; Phil 
adelphia Fire Ass'n v. People, 119 U. 8. 119; Smith v. 
Alabama, 124id. 482; Ins. Co. v. New York State, 134 
id. 599; Marye v. Railroad Co., 127 id. 123. Feb. 2, 
1892. People, ex rel. Southern Cotton Oil Co., v. Wem- 
ple. Opinion by O’Brien, J. 15 N. Y. Supp. 446, af- 
firmed. 
———_-——— 


CORRESPONDENCE. 





Minority REPRESENTATION IN JUDICIAL ELEC- 
TIONS. 
Editor of the Albany Law Journal 

While there is no doubt that an increase of the num- 
ber of judges of the Court of Appeals is desirable, yet 
it seems to me that the plan for effecting that increase 
in the proposed constitutional amendment of 1891, 
which is approved by the State Bar Association, has one 
radical defect, which should insure its rejection. It is 
provided (in substance) that no elector shall vote for 
more than half of the number of judges to be chosen, 
This provision in effect deprives the elector of all 
choice whatever, and puts the selection absolutely 
into the hands of the two party conventions, the most 
unfit depositaries that can be suggested. 

A nomination by either party will be equivalent to 
an election. Now, the members of the bar can defeat 
an unworthy candidate. Under the proposed amend- 
ment they can accompiish nothing, for if all the clect- 
ors in the State but one voted against the unworthy 
candidate he would be elected just the same. Con- 
ventions are largely made up of bosses, wire-pullers 
and professional politicians, and would be extremely 
apt to put one of their own sort in nomination when 
they could be sure that the people could not revise their 
action. 

The proposed plan is not minority representation at 
all, as that term is properly understood. Minority 
representation gives a minority of the electors an op- 
portunity to elect a minority of the nominees, and does 
not, lie the proposed plan, exclude all choice. True 
minority representation is an excellent thing, and 
works well in practice, as when our present Court of 
Appeals was first organized in 1870, when seven judges 
were elected, and no elector voted for more than 
five. 

This plan gave the minority a voice and yet did not 
prevent the elector from making a choice. 

The proposed amendment should provide that no 
elector should vote for more than two-thirds or three- 
fourths of the whole number of judges to be chosen. 

A. P. ROsE. 

GENEVA, N. Y., March 7, 1892. 

ADVERTISING PLEADING. 
Editor of the Albany Law Journal: 

Asan example of beau-pleading I submit the follow- 
ing from the petition in a case against the Rock 
Island Railroad Company for damages to a farm by 
the appropriation of a right of way (28 Pac. Rep. 
1017): 

“The land lies near the populous and growing city 
of Wellington, the county seat of the county of Sum- 
ner, and that on the 10th day of May, 1887, the land 
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before being invaded by the ruthless and destroying 
hand of the defendant was the most beautiful, finest 
and desirable tract of land in said county. It laid like 
a daisy, smooth asakitten. Shimmering in the sun- 
light of that Kansas spring morning nothing could be 
handsomer.” 
Respectfully submitted, 
F. A. WADDLE. 
OrTrawa, KAns., March 8, 1892. 


MARRIED WOMEN’S RIGHTS IN MISSISSIPPI. 


Editor of the Albany Law Journal: 

In yourarticle “Current Topics’ of March 5, 1892, 
you say: ‘“ We have always given Mississippi credit 
for her original pioneering in this matter, but we were 
not until now aware that she had preceded our Legisla- 
ture in the progress of reform. Our State in 1888 gave 
married women the power to contract as if single. 
Was Mississippi ahead of that?"’ If you will examine 
the Code of Mississippi of 1880 you will find that by 
sections 1167, 1168 and 1169 all disabilities of coverture 
were removed from married women. 

Yours respectfully, 
Tim E. Cooper. 

Jackson, March 8, 1892. 


Qe 


NEW BOOKS AND NEW EDITIONS. 


DUNLAP’S ABRIDGMENT OF ELEMENTARY LAW. 


This is a “ pony ” book of some five hundred pages, 
purporting to state the elements of the law, for the use 
of law students. To alarge extent it fulfills the prom- 
ise of the title-page. The first one hundred and thirty 
pages are taken up with an analysis of Blackstone. 
Then follow sixty pages on pleadings, forty-two on 
evidence, eighty-five on contracts and one hundred on 
equity—a great deal of law fora few shillings. The 
author is M. E. Danlap, and the publisher is the F. H. 
Thomas Co., of St. Louis. 


SPELLING ON PRIVATE CORPORATIONS. 

Atreatise on the law of Private Corporations, divided with 
respect to rights pertaining to the corporation entity as 
well as those of the corporate interests of members, 
remedies for the protection of these rights and interests 
and legislation amending and repealing charters, regu- 
lating rates and conduct of business, and taxing stock 
franchises and other corporate property. Containing a 
full and complete exposition of principles both ancient 
and recently developed, with references to authorities in 
England and all the States down to date of publication. 
By T. Carl Spelling of the San Francisco bar. Two vols, 
L. K. Strouse & Co., New York. 


This is a title-page which puts the reader out of breath, 
but we have given it as acuriosity. The author in his 
preface very correctly says that thereis no dearth of 
books on this subject, and justly speaks well of the 
works of Morawetz and Cook, but omits to mention 
the good work of Beach. In turning over these fifteen 
hundred pagesand reading passages here and there, 
without exhaustive or critical examination, it strikes 
one that the arrangement is remarkably logical, the 
treatment somewhat original and the style sufficiently 
clear. A good deal that usually passes for text is here 
properly placed in the notes, so that the latter very 
frequently share the page equally with the text. A 
table of cases of one hundred pages would seem suffi- 
cient, and for a wonder the author does not boast of 
the number in his preface, but avows that he has not 
counted them, and does not believe in cumulative ci- 
tations. On the whole we gathera very favorable im- 
pression of the work. 








BRADNER’S RULES OF PLEADING. 


This isa small manual restricted to this State. It 
seems to bea simple and practical guide, and consid- 
ers the latest decisions. Published by Matthew Ben- 
der, Albany. 


> 


NOTES. 





\* acknowledge the receipt of a wondrous bill of 

fare spread at the second annual dinner of the 
Manitoba bar. Our own Albany Lawyers’ (dining) 
Club seems still able to eat. By the way, would it not 
be a graceful compliment to appoint Mr. Eaton as 
president ? 


The omniscient encyclopedic Sun has fallen a victim 
to that ancient law-school puzzle about a man’s right 
to marry his widow’s sister. Some of the other news- 
papers have considerately explained it. They havea 
better one out West—a new cause for divorce— 
‘hereditary barrenness.”’ 


We have long ceased to wonder at humane persons 
being averse from the infliction of capital sentences. 
And we have even begun to doubt whether death 
should be the penalty in any case in which the con- 
viction rests upon circumstantial evidence alone. Cir- 
cumstances do lie socruelly, when disconnected from 
associated circumstances. Imagine a man being exe- 
cuted, after the lapse of eight years, for the murder of 
his brother, ou the strength of the evidence given by 
two experts with reference to the handwriting of two 
letters, and of the alleged resemblance of some teeth to 
teeth of the deceased? Yet this very case is reported 
from Austria. And the unfortunate man is said to 
have protested his innocence to the last.—Jndian 
Jurist. 


Another spinning house case at Cambridge, and an- 
other illustration of the truth of Cardinal Ximenes’ 
famous saying that it is amazing with how little wis- 
dom the world is governed. * * * It wasa little 
too absurd to send a girl to gaol for a fortnight for the 
offense of “ walking with a member of the university.” 
In the days of Ezekiel perhaps an indictment might 
have lain for the crime of “eating upon the moun- 
tains,” an unexplained offense which the prophet de- 
nounces with his accustomed splendor of diction, but 
we must in these days be more explicit in our pleading. 
No doubt Lord Coleridge was thankful to be able to 
order Miss Daisy Hopkins’ release on this ground. If 
the conviction had not been quashed we might have 
girls sent to prison on the charge of being “ no better 
than they ought to be,’’ or of being “ladies of easy 
virtue.”” The language of Sir Richard Burton’s trans- 
lation of the Arabian Nights would be better than this 
sort of thing. Therecan be little doubt that it is a good 
and very necessary thing to invest the university au- 
thorities with some disciplinary power over prosti- 
tutes. Butits exercise demands greater wisdom and 
moderation than they appear generally to possess. Ap- 
parently this wasa first charge against the girl, and if 
so a warning might have been enough. Fourteen days’ 
imprisonment was certainly too much. We remember 
a Magdalen Don at Oxford who, when he was proctor, 
complained of the bad taste of « member of his own 
college, who was out one night without cap and gown, 
in not crossing the street when he saw the proctor 
coming. ‘What did you do then?” the proctor was 
asked. ‘‘Why,I had togoto the other side of the 
street myself,’ was the reply. A little of the same 
spirit shown in such cases as that of Daisy Hopkins 
would not be injurious to the cause of morality and 
would prevent the occasion of outery in the Pall Mall 
and other radical papers against the university authori- 
ties.—Jndian Jurist. 
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ALBANY, Marcu 26, 1892. 


CURRENT TOPICS. 

\ E found occasion to criticise a bill introduced 

into the last Legislature of this State ‘‘to 
regulate the employment of women and children in 
mercantile establishments.” One is introduced at 
the present session still more mischievous and ab- 
surd, if possible. The former bill was restricted, if 
we remember right, to such establishments employ- 
ing five or more persons. The present bill is with- 
out any restriction as to the number. The main 
objectionable provisions are the following: ‘‘Sec- 
tion 1. No person under eighteen years of age, and 
no woman employed in any mercantile establishment 
shall work therein more than sixty hours in any 
one week, nor more than ten hours in any one day, 
unless for the purpose of making a shorter work- 
day on the last day of the week; and in no case 
shall any person under eighteen years of age, or any 
woman under twenty-one years of age, work in any 
such establishment after nine o'clock in the evening 
or before six o’clock in the morning of any day. 
Section 2. No child under fourteen years of age 
shall be employed in any mercantile establishment 
in this State.” The bill contains many vexatious 
details about registers, affidavits, lists and notices, 
designed to effectuate the foregoing provisions; 
and contains some wholesome provisions about 
lunch-rooms, dressing-rooms, water-closets, seats, 
ventilation, etc., to which there may be no valid ob- 
jection, although it may seem that the provision for 
a lunch-room and a dressing-room for women and 
girls would be excessively luxurious in the case of 
an establishment employing only one or two such 
persons. But the two leading provisions quoted 
above are perfectly ridiculous and unconstitutional. 
We said last winter, and now reiterate: ‘It would 
be pretty hard on a woman who was able and will- 
ing to work extra hours on occasion, and the last 
provision might prohibit a minor scrubbing-woman 
from cleaning up shop after or before work hours, 
although she did no other work during the day! 
The provision that ‘no child under fourteen years 
of age shall be employed in any mercantile estab- 
lishment’ would be very hard on the noble army of 
‘cash-boys,’ who are much better employed than 
the newsboys.” Take the case of an able-bodied 
adult woman who has an invalid or drunken hus- 
band and several young children; shall she be pro- 
hibited from working say twelve hours a day to sup- 
port herself and her family? And suppose she has 
children ten or twelve years old; shall they be de- 
barred from working at all to help support the 
family? These provisions are clearly unconstitu- 
tional. The Legislature may not forbid any adult 
woman to work any number of hours she may 
choose. The man is entitled to the services of his 
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minor child, and the law may not forbid him to 
have the benefit of such services, subject to a rea- 
sonable police regulation, as for example respecting 
opportunity for schooling and hours of work, This 
bill is a direct promoter of idleness and vice, and if 
it should become a law, the streets would soon be 
full of little, loafing criminal boys, and young girls 
on the road to the bawdy-house. But the most as- 
tounding violation of constitutional rights proposed 
is in the clause which renders ‘‘ any person who vio- 
lates or omits to comply with any of the provisions, 
or suffers or permits any child to be employed in 
viciation of its provisions,” a misdemeanant, sub- 
ject to fine and imprisonment. So the poor woman 
aforesaid, who should work eleven or twelve hours 
a day, or suffer her twelve-year-old child to work 
at all, in a mercantile establishment, would be liable 
to be fined $100 and go to jail for ninety days! It 
is quite certain that the women and children of this 
State generally are not asking for any such law. 
Women are just as well able to work as men 
in mercantile establishments. Children of ten or 
twelve are well able to work, subject to a rea- 
sonable police regulation of hours and circum- 
stances. Who is asking for the bill? It is un- 
derstood that a few excellent but sentimental and 
inexperienced women are favoring this measure or 
something like it. But they of course have no con- 
ception of the constitutional phase of it, and a little 
reflection will convince them that the interests of 
the women and children at large would not be pro- 
moted by it. Who then is at the bottom of the 
scheme? We can guess. It is evident at a glance 
that no such law could be effectuated under the 
present system of factory inspection. It would re- 
quire an army of inspectors — hundreds, probably. 
Uere is the inspiring cause of the scheme —a new 
horde of office-holders, salaried by the State, must 
be created to enforce the act. We believe that is 
what will come of it, and the tax payers of the 
State are already sufliciently ground down. But 
we care much more for the women and children, 
and in their interest we protest against a measure 
so uncalled for, unconstitutional and tyrannical. 


The reporting bill recommended by the Senate 
judiciary committee, although it strikes out the ob- 
jectionable method of choosing the new reporter, 
and the clause prohibiting citation from any but 
the ofticial reports, is still objectionable. It dic- 
tates to the courts to make rules for citation 
from the official reports. It preserves the Cerbe- 
rean ‘‘ council” of reporters with aggregate sala- 
ries of $2,000 for laying their heads together. It 
preserves the power in them of awarding the con- 
tracts. It provides for a minimum expenditure of 
$32,000 annually for the reporting. Of these we 
have already spoken. By another amendment, sec- 
tion 216 of the Code of Civil Procedure is so 
amended as to rob the public records of the opinions 
on the appointment of a successor to any of the re- 
porters, by providing that the opinions left on hand 
or copies thereof shall not be delivered by the re- 
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porter to anybody but his successor or the publisher 
of a partly printed volume, a judge, or an attorney 
on the record. So the public are cut off from ac- 
cess to the surplus opinions, or at least to the privi- 
lege of having or taking copies. This is a small 
point, perhaps, because ‘‘successors” to the indi- 
viduals composing the ‘‘council” will be few; 
but still it is objectionable. 
difference in price of the reports? Court of Appeals 
reports not to exceed $1.50; Supreme Court, $2.50; 
miscellaneous, $3 a volume. We do not profess to 
understand these things, nor to be able to see why 
the hotch-potch reports should be worth double the 
Court of Appeals reports. We hope the Legislature 
will look carefully to the matter and see that the 
bar are not oppressed by schemes of publishers, 


The Fortnightly Review ought to be ashamed to 
publish such immoral, nasty and insane writing as 
Mr. Wordsworth Donisthorpe’s plea for free-love 
marriage, or marriage to be dissolved at the pleas- 
ure of the parties or either of them. The writer 
unconsciously sounds the key-note of his whole 
scheme by the words which we italicize in the fol- 
lowing sentence: ‘‘ Adultery would become so rare 


and so contemptible (being wholly uncalled for) that | 
That | 


the adulterer would be socially ostracised.” 
is to say, adultery would be unnecessary because the 
end could be attained by a new marriage partner- 
ship dissolvable at will. But with equal uncon- 
sciousness and simplicity the writer expresses his 
doubt of the existence of chastity, at least on the 
part of the woman, in sucha relation, for he would 
make the man liable for the support of ‘ possible 
issue, in the form of a settlement by the husband 
on the child, if any, contingent on the wife's fidelity 
until its birth.” The italics are ours. And yet he 
has the visionary inconsistency to assert that ‘‘cases 
of violation of the contract would be so rare as 
hardly to require separate consideration.” But 
what about the effect of dissolution on the issue? 
Why, it ‘‘ would not be to relieve either party im- 
mediately. The husband’s liability for the children 
of the marriage would continue for the space, say, 
of one year, contingent as before on the wife’s fidel- 
ity!” In short, the whole scheme ‘‘ would practi- 
cally amount toa one-year marriage,” so this precious 
moralist frankly asserts. Argument would be 
wasted on such a State-builder on the sand. Sarah, 
Countess of Malmesbury, completely answers and 
refutes him, in the same periodical, when she says 


his ‘*system would have for its probable effect, | 


firstly, the immediate emigration of all the better 
sort of women to a country where they would not 
be treated like cattle; secondly, the entire loss of 
the moral influence of both parents over the nsing 
generation; and thirdly, the rapid deterioration of 
the race from the fact that it descended only from 
the least desirable mothers.” 
of the unfittest. 
when she says: ‘‘The question of marriage is not 
really one for argument. It has been tried and by 
practical experience found to be the most perfect 





Then again, why the 
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In short, the survival | 
We fully agree with the countess | 


means of dealing with imperfect human nature. 
Such faults as it has are ours; its virtues are its 
own. It raises us, unless we degrade it.” But we 
again protest against the discussion of such topics. 
As well discuss the propriety of licensing houses of 
prostitution. If Mr. Wordsworth Donisthorpe 
really believes in this sort of stuff for himself, let 
him organize a band of enough women to last him 
his probable life, flee to Africa and relieve the civil- 
ized world of the nauseousness of his sentiments. 


Ina recent Vermont case a verdict was set aside 
because one of the parties treated some of the jurors 
to cigars. There was some discussion whether they 
constituted ‘‘ victuals or drink.” Taft, J., who evi- 
dently does not eat or drink cigars, observed: ‘‘To- 
bacco is both a victual and adrink. It is taken as 
a nourishment, sustenance, food, etc.; therefore a 
victual. It is not an obsolete use of the word to 
call it drink. Joaquin Miller says, ‘I drink the 
winds as drinking wine.’ If a man can drink wind, 
I think he can drink tobacco smoke, vile and dis- 
gusting as itis. A man is compelled to drink it, 
by having it puffed in his face on all occasions and 
in all places, from the cradle to the grave. It isa 
drink.” By virtue of possession of The Century 
Dictionary we can furnish his honor some more di- 
rect authorities than the wild and worthless Miller. 

“IT did not, as you barren gallants do, 
Fill my discourses up drinking tobacco.” 
Chapman, All Fools, ii, 1. 
** By this air, the most divine tobacco that ever I drunk.” 
B. Jonson, Every Man in his Humour, iii, 2. 


“Thou can’st not live on this side of the world, feed well, and 
drink tobacco.” 
G. Wilkins, Miseries of Inforced Marriage. 
**Fumosus cannot eat a bit, but he must drink tobacco, so to 
drive it down.” 
Davies, Scourge of Folly, epig. 148. 

So we have drinking-tobacco as well as chewing- 
tobacco. As to drinking the wind, the poet Shel- 
ley speaks of the star-charioteers as “drinking the 
wind of their own speed.” 

The London Law Journal says: ‘‘ Very different 
views prevail as to the solemnity to be observed in 
the Divorce Court. Mr. Willis, Q. C., has been 
heard to deprecate levity. Mr. Lockwood, Q. C., 
on Monday was heard to encourage it. Is Mr. 
Willis right in saying that the issues tried in that 
court are among the gravest which can arise out of 
human society; or is Mr. Lockwood right in open- 
ing a husband’s wrongs so as to excite the merri- 
ment of the bench and the public? This not being 
a legal question, we express no opinion.” From 
what we know of the learned barrister, we believe 
it would be very hard to restrain such ‘‘ merriment” 
if he chose to excite it. He should, like Dr. 
Holmes, refrain from being ‘‘as funny as he can.” 
The same journal says: ‘‘ Mr. Frank Lockwood will 
deliver a discourse to his constituents at York in 
the course of a few days on ‘The Law and the 
Lawyers of Pickwick.’” We hope to receive a 
copy of this address. 
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NOTES OF CASES. 

) R. DEAN SAGE, of this city, widely known as 

an ardent disciple of Izaak Walton, has been 
waging a friendly lawsuit in New Brunswick against 
Mr. Alfred H. Sweny, to determine certain rights 
of salmon-fishing in the mouth of the Upsalquitch 
river and in the waters of the Restigouche. We 
have been favored by the attorneys with a copy of 
the opinion on the first hearing in the Supreme 
Court, but it is too long and too local to justify us 
in giving it in full. The question seems to be of 
ownership in streams, the water and banks of which 
are of a changeable character, and of accretion. 
Judge Palmer says, in his opinion: ‘‘The great 
equity lawyer, Sir John Leach, when vice-chancellor 
of England, in Wright v. Howard, 1 Sim. St. 190, 
said: ‘Prima facie the proprietor of each bank of a 
stream is proprietor of half of the land covered by 
‘the stream.’’ This appears to be a simple and 
plain rule, and a rule that has never been, as far as 
I know, departed from. The difficulty is in apply- 
ing it; it is half the land covered by the stream, or 
the waters of the stream, but such water varies very 
much at different seasons of the year, and in differ- 
ent years at the same seasons, both by the quantity 
of water in the stream and the changes made in 
many of the streams themselves by the silt deposit 
occasioned by the washing of the silt from one part 
of the stream and deposited in another; and the 
same thing is effected by the soil being frozen with 
ice and while so frozen being carried to other parts 
of the stream and there deposited when the ice 
melts. Therefore it is necessary to have other rules 
to determine what is the middle of the stream, than 
the mere distance from the water’s edge to water's 
edge at any particular time, as by such a rule the 
line would vary from month to month as_ the 
weather might be dry or wet. When it is considered 
that it is not the water that is granted but the land 
or the bed of the river which carries with it the right 
of fishing, and that no property in the water itself 
is conveyed, and the right to such land is to the 
middle of the water-course or river, not necessarily 
to the middle from the water’s edge at any particu- 
lar time, for it may be wholly dry at times and yet 
be a river or water-course if the water usually 
flows there, in a particular direction, and has a reg- 
ular channel with beds, banks and sides; conse- 
quently the thing to ascertain is where are the 
banks or boundaries of the stream? When both 
banks are known it would be easy to find the mid- 
dle between them. The boundary of the beds of 
tidal rivers is high-water mark at ordinary tides, 
and non-tidal streams, although not subject to daily 
fluctuations of tide, usually rise and fall period- 
ically at certain seasons of the year, and thus have 
a defined high and low-water mark. I think the 
banks of a stream are the land which confines the 
water in the channel when they are the highest in 
the usual course of things and do not overflow the 
banks, and when in that condition the soil sub- 
merged forms the bed of the stream or river, but 


the river does not include the land only covered by 
extraordinary floods.” Citing Howard v. Ingersoll, 
13 How. U. 8. 427. ‘* Something must depend also 
upon the rapidity of the stream and other circum- 
stances. But in all cases the bed of ariver is a 
natural object, and is sought for, not merely by the 
application of any abstract rules, but as other nat- 
ural objects are sought for and found, by the dis- 
tinctive appearances they present, and the banks 
being fast-land, on which vegetation, appropriate 
to sucb land in the particular locality, grows where- 
ever the bank is not too steep to permit such 
growth, and the bed being a soil of a different 
character and having no vegetation, or only such as 
exists when commonly submerged in water.” It 
seems that the decision was ‘‘ not according to the 
full contention of either party,” and each was left 
to pay his own costs. 


In Mortimer v. Chambers, General Term, Supreme 
Court, First Department, February, 1892, it was 
held that testimony by a party in interest that an 
instrument in suit executed by a decedent was in 
the possession of said party prior to and at the time 
of the decedent’s death, presumptively proves de- 
livery by the decedent during her lifetime, and is 
not incompetent under section 829 of the Code. 
The court said, by Andrews, J.: ‘‘It is claimed 
that this was testimony in relation to a personal 
transaction with the deceased, and that, under sec- 
tion 829 of the Code, it was not competent. We 
do not think this objection is well taken. In Sim- 
mons Vv. Havens, 101 N. Y. 433, it was said: ‘Ex- 
ception was also taken to the plaintiff being allowed 
to testify that she had the deed in her possession 
and that the signature was in the handwriting of 
her mother. She was not asked, and did not state, 
from whom she received the deed, and her testi- 
mony as to the handwriting or the contents of the 
deed did not involve a personal transaction between 
her and her mother. The plaintiff might have re- 
ceived the deed from some third person. Counsel 
for the defendant, in his brief, points out some par- 
ticulars wherein the case of Simmons v. Iavens dif- 
fers from the case at bar. But the portion of the 
opinion above quoted is clear and explicit, and, 
whatever differences between the cases may exist, 
we think that the decision in that case applies to 
and controls the case at bar. See also Tabor v. Millets, 
44 Hun, 343; Greer v. Greer, 20 Civ. Pro. 75; Wing 
v. Bliss, 8 N. Y. Supp. 500.” But directly the con- 
trary seems to have been held in Clift v. Moses, 112 
N. Y. 426, by the same first division of the court, 
without any mention of Simmons v. Havens, 
The action was on promissory notes, and the 
defense was ‘‘that the notes were paid by the 
transfer by Moses,” one of the makers, ‘‘ to Pardee,” 
plaintiff's deceased partner, ‘‘by the transfer by 
Moses to Pardee of his interest in the dredge prop- 
erty, and that they were delivered up to him by 
Pardee in consideration of such transfer.” Testi- 
mony by Moses as a witness to the effect that he 
and his wife had had possession of the notes when 
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Pardee was not present was held properly excluded, 
as an indirect attempt to prove a personal transac- 
tion with Pardee. The best thing that can be done 
with section 809 is to repeal it. It is a constant 
pons asinorum, and works more wrong than right. 

In Steinbrunner v. Pittsburg & W. R. Co., Su- 
preme Court of Pennsylvania, January 4, 1892, it 
was held that in a case where the expectation of 
life of deceased is a question for the jury, the Car- 
lisle mortality tables are admissible in evidence, but 
are not conclusive, the expectation being affected 
by the particular circumstances of the case. The 
court said: ‘‘The question asked the witness was, 
‘Will you state to the jury what the expectation of 
life is of a man in good health, forty-six years of 
age?’ and the answer was: ‘The Carlisle table 
would make it twenty-three and eighty-one one- 
hundreths years; the American table twenty-three 
and eight-tenths years.’ Neither of the tables ap- 
pears to have been offered in evidence, but as the 
answer of the witness was based upon evidence ob- 
tained from them, their effect may well be consid- 
ered in connection with this specification; and, as 
the American table depends upon the same princi- 
ple as the Carlisle table, we will discuss the ques- 
tion more particularly in reference to the latter. In 
estimating the damages for the death of the de- 
ceased, his expectation of life became an element of 
importance. His earning power being fixed by the 
evidence, the next question to be settled by the 
jury would naturally be, how many years will he 
probably live to exercise this power? This can 
never be decided accurately in single cases. The 
most a jury or any one else can do is to approximate 
it. A man may die in a day or he may live to carn 
wages for twenty years. It follows that there must 
always be an element of uncertainty in every such 
case. But there are rules to be observed 
which aid to some extent in such investigations. 
Thus, if a man is in poor health, especially if he is 
suffering from some organic disease which necessa- 
rily tends to shorten life, his expectancy is much 
less than that of aman in robust health. Again, 
the age of the person and his habits are among the 
important matters for consideration. It needs no 
argument to show that the expectation of life is 
much greater at twenty-one years of age than at 
fifty. The value of the Carlisle tables as bearing 
upon this question depends in a measure upon the 
manner in which they were made up. If based 
upon selected lives, that is to say only upon lives 
which are insurable, they would be of value only for 
life insurance purposes, and utterly useless to apply 
to unselected lives or lives generally. The evidence 
in this case is not very clear as to the mode in 
which these tables were composed. I have there- 
fore consulted the Encyclopedia Britannica, a very 
high authority (vol. 18, p. 169), from which I 
extract the following: ‘The Carlisle table was con- 
structed by Mr. Joshua Milne from materials fur- 
nished by the labors of Doctor John Heycham. 
These materials comprised two enumerations of the 
population of the parishes of St. Mary and St. Cuth- 
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bert, Carlisle (England), in 1780 and 1787 (the 
number of the former year having been 7,677 and 
in the latter 8,677), and the abridged bills of mor- 
tality of those two parishes for the nine years, 1779 
to 1787, during which period the total number of 
deaths was 1,840. These were very limited data 
upon which to found a mortality table, but they 
were manipulated with great care and fidelity. The 
close agreement of the Carlisle table with other ob- 
servations, especially its agreement, in a general 
sense, with the experience of assurance companies, 
won for it a large degree of favor. No other mor- 
tality table has been so extensively employed in the 
construction of auxiliary tables of all kinds for com- 
puting the value of benefits depending upon human 
life. Beside those furnished by Mr. Milne, elabo- 
rate and useful tables based upon the Carlisle datu 
have been constructed by David Jones, W. T. 
Thomson, Christopher Sang and others. The grad- 
uation of the Carlisle table is however very faulty, 
and anomalous results appear in the death rate at 
certain ages.’ It appears therefore that the Carlisle 
table is based upon general population, and not 
upon selected or insurable lives, In Shippen’s Ap- 
peal, 80 Penn. St. 391, it was held that the Carlisle 
table was not authoritative in determining the value 
of a life-estate, and the common-law rule of one-third 
the capital sum was adopted as the measure of the 
life-interest. It was said in the opinion of the court: 
‘As to the measure of the life-estate of Slayton T. 
Platt, we may add that the Carlisle tables are not 
authoritative. They answer well their proper pur 
pose, to ascertain the average duration of life, so as 
to protect life-insurers against ultimate loss upon a 
large number of policies, and thereby to make a 
profit to the shareholders. But an individual case 
depends on its own circumstances, and the relative 
rights of the life-tenant and remainderman are to 
be ascertained accordingly. A consumptive or dis- 
eased man does not stand on the same plane as one 
of the same age in vigorous health. Their expec- 
tations of life differ in point of fact.’ We can un- 
derstand that in a contest beween a life-tenant and 
the remainderman the Carlisle tables would not 
serve as an authoritative guide. In such instance 
the question must be decided upon its own facts. 
But in a case like the one in hand, where the expec- 
tation of life of the deceased was a question of fact 
for the jury, we are unable to see why the tables re- 
ferred to were not competent evidence. Being in- 
tended for general use, and based upon average 
results, they cannot be conclusive in a given case. 
That is not the question here. It is whether they 
are not some evidence, competent to be considered 
by a jury. Their value, where applied to a particu- 
lar case, will depend very much upon other matters, 
such as the state of health of the persen, his habits 
of life, his social surroundings and other circum- 
stances which might be mentioned. While we are 


unable to see how such evidence is to be excluded, 
I must be allowed to express the fear that it may 
prove a dangerous element in this class of cases, 
unless the attention of juries is pointedly called to 
the other questions which affect it.” 
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PAROL GIFT OF REAL ESTATE. 

YROADLY speaking, a parol gift of real estate is 

void; but this, like all general rules, has its ex- 
ceptions. And these exceptions arise where it would 
be manifest injustice and inequitable to allow the 
donor to take advantage of the statute of frauds. 

One of these exceptions, and the chief one, is where 
the donor has induced the donee to accept the gift, 
and enter upon the land given, and the latter has 
erected lasting and valuable improvements upon it. In 
such an instance courts of equity will not allow the 
donor to take advantage of the statute of frauds. Neale 
vy. Neale, 9 Wall. 1; Dawson v. MceFaddin, 22 Neb. 131; 
Jones v. Tyler, 6 Mich. 363; Gwynn v. McCauley, 32 
Ark. 97. 

“There is no important distinction,’ says the Su- 
preme Court of New Hampshire, ‘‘in this respect be- 
tween a promise to give and a promise to sell. The 
expenditure in money or labor in the improvement of 
the land, induced by the donor’s promise to give 
the land to the party making the expenditure, 
constitutes, in equity, a consideration for the prom- 
ise, and the promise will be enforced.’’ Seavey v. 
Drake, 62 N. 11.393. In this case a father gave his son, 
by parol, a piece of land in 1860, and the son lived on it 
for twenty years, erecting improvements valued at 
$35,000. Atthe father’s death the son filed a bill for 
specific performance, and it was held that he was enti- 
tled to it. 

So where a father purchased the land for his son, 
with the distinct understanding that the latter should 
at once take possession, hold and use it as his own, 
the father repeatedly saying that he had so purchased 
it for him, given it to him, and placed him in posses- 
sion thereof, conducting himself toward the son as if 
the latter owned it for seven years, the son paying the 
tuxes, which were assessed to him, the father intro- 
ducing the son to insurance agents as the owner of 
the land and the buildings thereon, which were in- 
sured in the name of the son, the father saying he 
would convey the property to the son as soon as the 
preliminary arrangements for a deed had been per- 
fected, and the son, under the faith of the promise, 
making improvements in the dwelling-house to the 
amount of $3,000 (the farm originally costing near 
12,000), the gift was held to be perfected, and specific 
performance was decreed. Hardesty v. Richardson, 44 
Md. 617; S. C., 22 Am. Rep. 57. See alse Hainer v. 
Hainer, 6 Md. 435; Shepherd v. Bevin, 9 Gill. 32, aftirm- 
ing 4 Md. Ch. 133. 

In an action of ejectment by the donor, such a gift 
is a guod defense. Freeman v. Freeman, 43 N. Y. 34; 
S.C.,3 Am. Rep. 657, affirming 51 Barb. 306; Kurtz v. 
Hibner, 55 Ill. 514; 8S. C., 8 Am. Rep. 665; Syler v. Eck- 
hart, 1 Binn. 378. Such a gift is more in the nature of 
ncontract. In fact it has been said that the donee 
‘‘is a purchaser for a valuable consideration,’’ and 
that ‘‘it is inaccurate language to call such a contract 
agift, and confusion of terms is very apt to lead to 
confusion of ideas."’ Moore y. Small, 19 Penn. St. 461, 
469; Langston v. Bates, 84 Ill. 524; 8. C., 25 Am. Rep. 
466; Van Arsdale v. Perry, 21 N.Y. Week. Dig. 116; 
Manley v. Howlett, 55 Cal. 94. In an action of eject- 
ment such a defense must usually be especially 
pleaded. Moore v. Pierson, 6 Iowa, 279; 8. C., 71 Am. 
Dec. 409. Other cases on the general subject are as 
follows: Dana v. Wright, 23 Barb. 29; Patterson v. 
Copeland, 52 How. Pr. 460; Dozier v. Matson, 94 Mo. 
328 (the father afterward became insolvent); Rwum- 
bolds v. Furr, 51 id. 592; Murphy v. Stell, 43 Tex. 123, 
overruling Boze v. Davis, 14 id. 881; Hendricks v. 
Snediker, 30 id. 296, and Carlin v. Hendricks, 35 id. 225; 
Crosbie v. McDougal, 13 Ves. 148 (often cited); Barton 
v. Duffield, 2 Del. Ch. 180; Porter v. Allen, 54 Ga. 625; 





Biehn v. Biehn, 18 Gr. Ch. 497; Townsend v. Toker, 1 
Ch. App. 446; S. ©., 12 Jur. (N.S.) 477; 38 L. J. Ch. 
GO8; 14 W. R. 806; 14 L. T. (N.S.) 531; Lafayette v. Kyle, 
51 Ind. 446; Campbell v. Mayes, 38 Lowa, 9; Faxtor v. 
Faxtor, 28 Mich. 159 (a promise not to enforce a mort- 
gage on land if the donee would live thereon and sup- 
porta family); Hill v. Chambers, 30 Mich. 422 (for sup- 
port); Sower v. Weaver, 84 Penn. St. 262 (long posses- 
sion in a donee is always a potent factor); Lester v. 
Lester, 28 Gratt. 787; Stanton vy. Miller, 58 N. Y. 192, 
reversing 1T.& C. 23; McCray v. McCray, 30 Barb. 
633; Hart v. Hart, 3 Des. Eq. 592; Greenfield's Estate, 
14 Penn. St. 489; Willis v. Mathews, 46 Tex. 478; Shobe 
v. Carr, 10 Munf. 10; Stokes v. Oliver, 76 Va. 72; Hal- 
sey v. Peters, 79 id. 60; Griggsby v. Oliver, 82 id. 371; 
Beal v. Clark, 71 Ga. 818; Jones v. Clark, 59 id. 1386; 
Irwin v. Dyke, 114 Il. 802; Warren v. Warren, 105 id. 
568; Packwood v. Dorsey, 6 Robt. (N. Y.) 329; Deschap- 
pelles v. Labarre,3 La. Ann. 52% Contra, Conn v. 
Prewitt, 48 Ala. 6836; Pinckard vy. Pickard, 23 id. 649; 
Evans v. Battle, 19id. 398; Forward v. Armistead, 12 
id. 124; Collins v. Johnson, 57 id. 304; Hubbard y. Al- 
len, 59 id. 283; Ridley v. Wife, 2 Humph. 174; Rucker 
v. Abell, 8 B. Monr. 566. 

Where a son agreed to go on an eighty-acre tract, 
improve it, pay his father a certain portion of the 
crops, and at the latter’s death wasto receive the title 
to the land, a decree for specific performance was en- 
tered against the heirs. Smith v. Yocum, 110 Ill. 142; 
Bohannan v. Bohannan, 96 id. 591; McDowell v. Lucas, 
97 id. 489; Lonston v. Bates, 84 id. 524. Such transac- 
tions have more elements of a contract than a gift. 
Knapp v. Hungerford, 7 Hun, 588. So where a ceme- 
tery lot was purchased by a husband, to be used as a 
place of burial for himself, his wife and family; and 
both he and she expended money thereon, greatly im- 
proving it; and her son and parents and his brothers 
were buried therein — it was held that a court of equity 
would enjoin a sale thereof by the husband upon her 
petition, chiefly upon the principle that it had been 
devoted to the purpose of a family burial place, and 
his actions had induced her to expend a large sum of 
money thereon. Schroder vy. Wanzor, 36 Hun, 423. So 
where J. W. B., a widower, and alocatee of the crown, 
agreed with J. B., his son, to assign his interest in the 
land on condition of the son making certain payments 
and performing certain serviees, which were all duly 
made and performed, and afterward the patent was 
issued in the name of J. B., by which name the father 
was known to the officers of the land-granting depart 
ment, but before issuing the patent the father mar- 
ried, and the son, in addition to making the payments 
and performing the services, erected valuable improve- 
ments, it was decided that the second wife was not en- 
titled to dower in such land, the father being a trustee 
fortheson. Burns v. Burns, 21 Gr. Ch. 7. So where 
a father put his son in possession of a plantation and 
slaves, and permitted him for three years to appropri- 
ate the crops for his own use, it was held the crops of 
the fourth year, as well as the preceding three, were 
to be considered as gifts from the father to the son, 
and liable to the claims of the latter’s creditors. Skin- 
ner v. Skinner, 4 lred. L. 175. So where a father verb- 
ally gave his married daughter land, and put her bus- 
bund into possession of it, and shortly after the land 
was sold by the daughter and her husband, the father 
ratifying the sale by the execution of a deed therefor 
to the purchaser, and the husband received the pur- 
chase-money and delivered it to the daughter, his 
wife, it was held that there was a good gift of the pro- 
ceeds of the sale. Chachere v. Dumertrait, 2 La. 38. 

Hependiture of Labor. The expenditure of labor 
upon land is sufficient, if of a suitable kind. Thus if 
the condition is to put up a certain, kind of improve- 
ments, then it is immaterial how they were put up— 
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whether by the expenditure of money or labor, unless 
there is aspecific stipulation to that effect. And even 
where no stipulation whatever is made with regard to 
the expenditure of money or labor, it is immaterial 
what kind of labor is performed, so long as it is of that 
character or kind which the donee would not have ex- 
peuded if the property had not been given him, and 
which an owner himself would likely have done. Thus 
labor expended to clear up a farm in the forest, or to 
drain swampy land, or to break and bring into subjec- 
tion wild prairie Jand, is as potent in rendering the gift 
irrevocable as the building of fences, houses or barns. 
Neale v. Neale, 9 Wall. 1; Dawson vy. MeFaddin, 22 
Neb. 131; Stewart v. Stewart, 3 Watts, 253; Hardesty 
v. Richardson, 44 Md. 617; S. C., 22 Am. Rep. 57. 

Donor Stipulating for Expenditures on the LandGiven. 

“And equity protects a parol gift of land equally with 
a parol gift to sell it, if accompanied by possession, and 
the donee, induced by the promise to give it, has made 
valuable improvements on the property. And this is 
particularly true where the donor stipulates that the 
expenditure shall be made, and by so doing this 
makes it the consideration or condition of the gift.” 
Neale v. Neale, 9 Wall. 1; Dawson v. McFuddin, 22 
Neb. 181; King v. Thompson, 9 Pet. 204; Bright v. 
Bright, 41 Ill. 97; France v. France, 4 Halst. Eq. 650; 
Lobdell v. Lobdell, 36 N. Y. 827; 8S. C., 33 How. Pr. 347; 
3 Abb. Pr. (N.S.) 56; 8 Am. L. Reg. (0. S.) 29; Moore 
y. Small, 19 Penn. St. 461. 

Promise to Give — Donor Retaining Possession. ‘‘A 
mere intention, though expressed, as to the further 
disposition of a man's property, creates no legal obli- 
gation upon him to carry out that intention, and until 
the intended gift is made he may change his mind re- 
specting it.’’ This was said in acase where a father 
had promised his son to give him a tract of land for 
past services, and when the son desired and did take 
possession, refused to give him a deed for the tract, 
because he was dissatisfied with his marriage. The 
son however took possession and made improvements, 
but the court declined to decree a specific perform- 
ance. McKay v. McKay, 15 Gr. Ch. 371. So where a 
testator placed his two sons in possession of certain 
portions of his land, intending to convey or devise the 
same to them, but retained full control of the prop- 
erty, notwithstanding which they made valuable im- 
provements upon their respective portions, it was held 
that they neither took the land nor were entitled to 
pay for the improvements. Foster v. Emerson, 5 Gr. 
Ch. 135. See Orv v. Orr, 21 id. 397; 31 Q. B. U. C. 
13. While representations made by one party and acts 
done by another upon the faith of such representations 
may constitute a contract which will be specifically 
executed, yet where the representations are merely of 
a future intention, as to which the party refused to 
bind himself by contract, the engagement must be re- 
garded rather as of « honorary character, and not en- 
forceable as such inacourt of equity. Cox v. Cox, 26 
Gratt. 305. “Such a promisein its very nature leaves 
to the donor a locus penitentia, a right to change and 
revoke or modify the gift, a right which the exigencies 
of his fortune or his family may make it proper for 
him to exercise.”’ Tuylor v. Staples, 8 R. I. 170; S. C., 
5 Am. Rep. 556. See Adamson v. Lamb, 3 Blackf. 446; 
Pinchard v. Pinchard, 23 Ala. 649; Pope v. Dodson, 58 
Ill. 360; Wadhams v. Gay, 73 id. 415. Where the use 
of the property has afforded the person claiming it asa 
gift ample compensation for his labor and expendi- 
ture, courts are loath to decree a specific perform- 
ance. Walton v. Walton, 70 Til. 142; Hickman v. 
Grimes, 1 Marsh (Ky.), 86; Mahill v. Mahill, 69 Iowa, 
315. 

Donor Inducing Donee to Change His Condition — 
Will — Contract. If a donor, by promise, induces his 
donee to change his position, to his detriment, after 





the change is made the donor can be compelled to 
make his promises good. The relation between them 
becomes a contract. ‘‘ Where a person makes arepre- 
sentation of what he says he has done, or of some in- 
dependent fact, and makes the representation under 
circumstances which he must know will be laid before 
other persons who are to act on the faith of his repre- 
sentations being true, and who do act on it, equity will 
bind him by such representations, treating it as a con- 
tract.””. Maunsell v. White, 4 H. L. Cas. 1039; S. C.,1 
J.& L. 539; 7Ir. Eq. 413; Jordan v. Morey, 5 H. L. Cas. 
185; S. C., 23 L. J. Ch. 865; Morey v. Jordan, DeG., M. 
& G. 318; S. C., 21 L. J. Ch. 893; Hlammersley v. De Biel, 
12Cl. & F. 45, affirming 3 Beav. 469. Thus where a 
father wrote hisson that he had devised certain por- 
tions of his real estate to him, and expressed a desire 
that he would leave his then place of residence and 
settle on the devised property, by the testator, and 
that if he did so the will should in that respect remain 
unchanged, and the son, acting upon the desire of his 
father, left his residence and went to live beside him, 
it was held that the will was no longer revocable. 
Fitzgerald y. Fitzgerald, 20 Gr. Ch. 410. So if A. prom- 
ise B. to give him a certain tract of land if he will 
marry C., B. may, after the marriage, compel A. to 
make his gift good. Boyd v. Shouldice, 22 Gr. Ch. 1. 
But the rule is that {the donee must enter upon the 
premises and take possession under the terms of the 
gift. Possession under any other circumstances is in- 
sufficient. Anson v. Townsend, 73 Cal. 415; Ogsbury v. 
Ogsbury, 115 N. Y. 290. 

If a donee is not induced by the promises of the 
donor to change his position, but does it through other 
motives or inducements, he cannot, because of his 
changed condition, compel the donor to make his gift 
valid. Stokes v. Oliver, 76 Va. 72; Griggsby v. Osborn, 
82 id. 571. 

Slight or Trivial Improvements — Rents a Full Com- 
pensation. If the improvements are slight or trivial, 
when there is no agreement touching them, or the labor 
was nothing beyond the cultivation of the soil, or in- 
significant in comparison with the value of the land, 
they do not raise an equity in favor of the donee. In- 
deed, as we have elsewhere stated, if the rents and 
profits derived by the donee from the land by virtue 
of his possession are a sufficient return for the money 
or labor expended in permanent improvements, equity 
will not decree a specific performance. But it is clear 
that only profits in such an event can be taken into 
consideration, using the word ‘‘rents” in that sense, 
for if the profits were not equal to the labor expended 
or expense incurred in securing them, or if they were 
no more, then the donee would reap nothing for his 
labor or money expended in permanent improvements, 
and it would be a manifest injustice to not compel the 
donor to perfect his gift. But it will not do to let the 
profits bear too much weight, for, as it has been held, 
compensation for the improvements or labor is not a 
bar to an action for specific performance. Youny v. 
Glendenning, 6 Watts, 509; S. C., 31 Am. Dee. 492. In- 
deed it has been held in one case that the improve- 
ments must add to the permanent value of the land, 
and where the benefits to the donee by the possession 
ofthe land exceeded his expenditures upon it, a spe- 
cifie performance will not be decreed. Wack v. Sorber, 
2 Whart. 387: S. C., 30 Am. Dec. 269. Where the 
donor and donee are related by blood, slight improve- 
ments, if valuable and permanent in character, will be 
sufficient. JZughes v. Hughes, 72 Ga. 173. Ordinarily 
however the improvements must not only be substan- 
tial, permanent and valuable, but such as an owner 
of land would ordinarily make upon the estate under 
like circumstances. But whether slight or extensive, 
they will not serve the purpose unless of real value nor 
unless they were made by or for the donee pending his 
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possession, and upon the faith of the parol gift sought 
to be set up and enforced. Porter v. Allen, 54 Ga. 623. 

Expenditures Must be Made inConsequence of and Re- 
lying Upon the Gift, as has just been stated. Courts 
only enforce a parol gift of lands because of the fact 
that the words and the acts of the donor have induced 
the donee to spend labor and money and the like, that 
he would not have otherwise done, and this must be 
clearly shown. Dawson v. McFaddin, 22 Neb. 131; 
Guynn v. MeCauley, 32 Ark. 97; Jrwin v. Dyke, 114 111). 
302. Consequently if it cannot be shown that the ex- 
penditures were incurred by reason of the promise a 
specific performance will not be decreed. McClure v. 
McClure, 1 Barr (Penn.), 374. 

Gift After J/mprovements Made. If possession is 
taken and improvements made a parol gift made after 
those events willbe unavailing. Eckert v. Eckert, 3 P. 
& W. 382; Eckert v. Mace, id. 564, note; Adamson v. 
Lamb, 3 Blackf. 446; McKay v. McKay, 15 Gr. Ch. 
d71. 

Possession Without J/mprovements Made or Labor 
Expended May be Sufficient. Thus, where the donor 
offered his son-in-law, who was living and in a success- 
ful business in another town, that if he would move to 
his, the donor’s, place of residence, he would give his, 
the donee’s, wife a lot and an unfinished house 
thereon, and the donee accordingly did move at an ex- 
pense, furnished the house with his own and his wife’s 
earnings and occupied it twelve years, this was held to 
be sucha gift that the subsequent insolvency of the 
donor did not render his formal conveyance of the lot 
at that time void, nor render it liable to the lien of a 
judgment rendered against him at the end of the 
twelve years. Burkholder v. Ludlow, 30 Gratt. 255; 3. 
C., 32. Am. Rep. 668; Llalsa v. Halsa, 8 Mo. 303; Law 
v. Henry, 39 Ind. 414. But if the gift was conditioned 
on the erection of improvements then they must be 
executed. Bright v. Bright, 41 Ill. 97. 

Gift Free of Jneumbrances. Where a father orally 
promised his daughter, in view of her coming mar- 
riage, to give her a certain house, and immediately af- 
ter the marriage he put her and her husband in pos- 
session of it, and there was an incumbrance upon it 
payable in installments, part of which the father paid 
and then died, it was held that the remaining install- 
ments were payable out of his estate, for the contract 
was to give the house free from incumbrance. Clugley 
v. Clugley, 4 Ch. Div. 73; S. C., 46 L. J. Ch. 189; 25 W. 
R.59; 35 L. T. (N. S.) 189: 19 Moak. 678; affirmed, 5 
Ch. Div. 887; S. C., 46 L. J. Ch. 854; 25 W. R. 733; 37 
L. T. (N. S.) 52. 

Adverse Possession by Donee Afler Gift Made. An 
adverse possession by the donee, under a claim of 
ownership, for a sufficient length of time, will give him 
a good title, although his title by gift be invalid. 
Mahan v. Baker, 26 Penn. St. 519; Keffer v. Keffer, 27 
C. P. (U. 8.) 257; Vineent v. Murray, 15 N. B. 375. 
Contra, Foster v. Emerson, 5 Gr. Ch. 135. Buta joint 
possession with the donor does not amount to an ad- 
verse possession. Orr v. Orr, 31 Q. B. U. C. 13. See 
also Jackson v. Rogers, 3 Cai. Cas. 314; Boykin v. 
Smith, 65 Ala. 294; Collins v. Johnson, 57 id. 304; 
Moore v. Webb, 2 B. Monr. 282; Duff v. Leary, 146 
Mass. 533; Wheeler v. Laird, 147 id. 421. 

Confirming Giftby Will. It is no uncommon thing 
fora donor to confirm a gift by the subsequent execu- 
tion of his will, expressly devising the land given to 
thedonee. In such an event the donor does what the 
law would compel him while alive to do, or would 
compel his heirs or devisees todo. He does not, by 
the will, give the land tothe donee; that he has al- 
ready done, but he gives him the legal title, as distin- 
guished from the land itself. He gives him no better 
control over the physical thing than he had given, but 


more. Daniel v. Frost, 62 Ga. 697. See Dunnage v. 
White, Wils. Ch. 67. 

Title Acquired by Donor dfter Gift Made. Where a 
donor was in possession of government land to which 
he had a valid claim and well-grounded expectation of 
receiving a title thereto, and he gave it to the donee, 
but afterward received a patent for it, it was held that 
he could be compelled to convey the land thus given to 
the donee. Rhodes yv. Rhodes, 10 La. 85; Burns v. 
Burns, 21 Gr. Ch. 7. 

Possession by Donee Must be Clear. The possession 
by the donee must be clear and unequivocal. It 
**must be very clear and definite, such as would char- 
acterize the action of an owner and be inconsistent 
with the hypothesis of a mere license, for in this class 
of cases equity dispenses with a writing only when 
definite and unequivocal facts exist which point with 
certainty to a prior parol agreement of gift or sale and 
serves to indicate its existence, and so may be taken as 
asubstitute for the usual written evidence.’”’ Conse- 
quently a mere license to cut wood and boil sugar 
water was held not to be such a possession as the law 
required. Ogsbury v. Ogsbury, 115 N. Y. 290; Griggsby 
v. Osborn, 82 Va. 371; Warren v. Warren, 105 Ll. 568. 

Possession Essential. A gift without possession 
taken by the donee is invalid. Mims v. Ross, 42 Ga. 
121; Beal v. Clark, 71 id. 818. 

Gift to Wife but Possession Taken by Husband. A 
wife cannot obtain title, at least by adverse possession. 
where possession is only taken by her husband. Thus 
where a father gave his daughter a tract of land, and 
she and her husband went and lived on it, and he 
farmed it as his own, she merely residing with him on 
the land as his wife, it was held that she did not ac- 
quire title thereto by adverse possession. Vincent v. 
Murray, 15 N. B. 375. 

Donor Regaining Possession. If the donor regain 
possession of the land given, it may or may not operate 
as a revocation of the gift. A temporary repossession 
however with the consent of the donee, express or im- 
plied, will not defeat the gift. Daniel v. Frost, 62 Ga. 
697. If at the time the donor regain forcible posses- 
sion a court of equity would have decreed a specific 
performance, then the repossession by the donor will 
not defeat the donee’s title; yet if the donee volun- 
tarily surrenders possession, repossession on the part 
of the donor will revoke the gift. But if a court 
of equity would not decree a specific performance at 
the time the donor forcibly recovers possession, then 
the act of taking repossession is a revocation. If the 
donee has made valuable improvements, the donor 
will be required to reimburse him for his outlay. 
Hamilton v. Hamilton, 5 Litt. 28; Rucker v. Abel, 8 B. 
Mour. 566. See Jones v. McKinsey, 4J.J. Marsh. 625, 
where a husband recovered for improvements put upon 
lands given to his wife. 

Donee Abandoning Gift. A donee may abandon a 
giftof land, and the abandonment may be either ex- 
pressed or implied. Thus a father, owner of one hun- 
dred acres of land, with a view of retaining his son 
upon the land and settling him in life, agreed to con- 
vey to him one-half of the land for one-third of its 
value, payable in six years with interest, and executed 
a bond forthat purpose. After obtaining the bond the 
son went to work about the country, resided several 
years at a distant part thereof, sometimes returning 
when out of work and residing in his father’s famiiy, 
and during such residence with the family was in the 
habit of assisting in doing the usual work of the farm, 
which consisted of the one hundred acres. He paid no 
part of the purchase-money, but claimed that he was 
entitled to credit thereon because of services thus ren- 
dered. ‘Ten years afterward he sought to enforce the 
contract, but the court held that he was not entitled 





he simply clothes him with the legal title and nothing | 


| tu its enforcement; first, because of his laches; sec- 
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ond, because he had abandoned the gift. Evans v. 
Evans, 2 App. Rep. U. C.156; Black v. Black, id. 418; 
reversing 9 Gr. Ch. 403; McDonald v. Rose, 17 id. 657; 
Cox v. Cox, 26 Gratt. 305. 

Donor Incumbering the Land Given. A donee in 
possession will be protected as against a mortgagee of 
the donor, but the conduct of the donee may be such 
that he will be estopped to dispute the validity of the 
mortgage. Potter v. Smith, 68 Mich. 212. 

Donor Reserving Rent—Tares. A reservation of 
rent by the donor fora term of years, or for his life, 
will not defeat the gift, nor will the fact that he paid 
the taxes during his life defeatit. McDowel! v. Lucas, 
97 Ill. 489; Smith v. Yoewm, 110 id. 142; Wertz v. Mer- 
ritt, 74 Lowa, 683; Wamsley v. Lincinwm, 68 id. 556. 
The payment of the taxes however by the donee isa 
significant factor in his favor bearing upon his owner- 
ship. Fairchild v. Barbour, 51 Mich. 57; Davis vy. 
Bowner, 55 Miss. 671. 

Married Woman. A married woman, even with the 
consent of her husband, cannot make a parol gift of 
her land. She can only make a gift of it by deed. 
Huffman v. Huffman, 118 Penn. St. 58. But after the 
sale of the land she may make a gift of the purchase- 
money, even to her husband. MeGinnis v. Curry, 13 
W. Va. 29. 

Minor. A minor's gift of his land is absolutely void. 
Howey v. Carroll, 72 Tex. 63. 

Donee Must Show a Definite Promise. The donee, 
or those claiming under him, bas the burden of show- 
ing not only a promise to convey, but a promise that is 
clear and certain in its terms. Longslon v. Bates, 84 
Ill. 524; S. C., 25 Am. Rep. 466.‘ The contract should 
be established by competent proof, to be clear, definite 
and uneguivocal in allitsterms. If the terms are un- 
certain, or ambiguous, or not made out by satisfactory 
proofs, a specific performance will not be decreed.” 
Worth v. Worth, 84 Ill. 442; Stanton v. Miller, 58 N. Y. 
192; Murphy v. Stell, 43 Tex. 125; Griggsby v. Osborn, 
82 Va. 371; Halsey v. Peters, 79 id. 60. 

The Land Given—Boundaries. The donee must 
show the subject of the gift with reasonable certainty. 
He need not show the lines of separation from the re- 
mainder of the donor’s land have been actually run 
upon the ground, if from the transaction and the dis- 
tinct subsequent possession of the donee, it is possible 
to ascertain the boundaries and quantity of the land 
given. In other words, the proof must be such as to 
enable the jury or court to fix the locality and bounda- 
ries so as to direct where a surveyor may divide it off 
from the remainder of the donor's land. _ If the tract 
given has well-defined boundaries and is known by a 
given name, then the gift of the tract by name, fol- 
lowed by possession, is sufficient. If it is a certain 
quantity of land out of a larger tract, then the posses- 
sion of a tract equal in quantity to the amount given 
will determine the boundaries. Burns v. Sutherland, 
7 Barr. 103; Moore v. Small, 19 Penn. St. 461. A fail- 
ure to show the boundaries or limits of the tract given 
will defeat the gift. Short v. M. EB. Church, 11 La. Ann. 
174. Even uncertainty on this point will defeat it. 
Martin v. McCord, 5 Watts, 443. The boundaries may 
be fixed after the gift is made. MeClain v. White Tp., 
51 Penn. St. 196. 

Sufficiency of Evidence to Establish the Gift. ‘The 
proof must be clear, definite and conclusive as to the 
fact of the gift, and those acts done on the faith of it 
which render inequitable any attempt by the donor to 
avoid the gift. But when the proof is thus clear, and 


all other conditions are shown to exist to entitle the 
party to the assistance of a court of equity, that court 
will not hesitate to lend its aid, simply because the 
proof may rest entirely in parol.”’ Hardesty v. Rich- 
ardson, 44 Md. 617; 8S. C., 22 Am. Rep. 57; Dawson v. 
MeFaddin, 22 Neb. 131. “A contract to convey should 





be clear and certain in its terms, and established by 
testimony of an undoubted character, which is clear, 
definite and unequivocal.’’ Langston v. Bates, 84 Ill. 
524; 8. C.,25 Am. Rep. 466; Worth v. Worth, 84 Ill. 
442; Woodbury v. Gardner, 77 Ala. 68. ‘The party 
setting up such promise must be able to establish it by 
full, clear and satisfactory evidence.’’ Murphy v. Ste/l, 
49 Tex. 123. “The rule is settled that as between 
father and child the evidence of a gift or sale must be 
direct, positive, express and unambiguous; that its 
terms must be clearly defined, and that all the acts 
necessary to its validity must have special reference 
to it and nothing else.”” Shellhammer v. Ashbaugh, 85 
Penn. St. 24; 8. C., 34 Leg. Int. 67; Ackerman v. Fisher, 
57 Penn. St. 457; Printup v. Mitchell, 17 Ga. 558; Ack- 
erman v. Ackerman, 24 N. J. Eq. 315, 585. It has on 
the other hand been said that it was only necessary to 
prove the contract with “reasonable certainty.” 
Neale v. Neale, 9 Wall.1. But see Ogsbury v. Ogsbury, 
115 N. Y. 290; Griggsby v. Osborn, 82 Va. 371; Halsey 
v. Peters, 79 id. 60. ‘*While it is not indispensable 
that the agreement should be established by direct and 
positive evidence of its existence, and while it may be 
inferred from acts and conduct clearly referable to it, 
yet such acts must be of an unequivocal and unam- 
biguous character. and must be established by testi- 
mony clear and definite and unambiguous in its 
terms.” Beal y. Clark, 71Ga. 851; Poullain v. Poullain, 
79 id. 441. 

Declarations of Donor to Prove Gift. The declara- 
tions of the donor of an intention to make the gift, 
his declarations at the alleged time of the gift and his 
subsequent declarations in favor of it, are all admissi- 
ble to prove the factum of the gift. What was said at 
the time the gift is alleged to have been made, which 
constitutes the res geste, is always admissible whether 
establishing or disproving it. But his subsequent dec- 
larations are not admissible to defeat it. Porter v. 
Allen, 54 Ga. 623; Hughes v. ITughes, 72 id. 173; Davis 
v. Bowmar, 55 Miss. 671; Warren v. Warren, 105 Il. 
568. Norcan it be shown that after the gift is made 
that the donor included the gift in alist of his prop- 
ertyashisown. Duff v. Leary, 146 Mass. 533. But 
subsequent declarations of the donorin the presence 
of the donee are admissible. Hugus v. Waller, 12 
Penn. St. 175. 

Acts of Donor and Donee. The acts of the donor and 
donee with reference to the thing given are always the 
subject of investigation, with the limitation that an 
act of the donor performed subsequent to the time of 
making the gift, in disparagement of his title, not per- 
formed in the presence of the donee, may not be shown 
to defeat it. Poullain v. Poullain, 76 Ga. 420; Ferry v- 
Stevens, 66 N. Y. 321; Warren v. Warren, 105 Til. 568; 
Davis v. Bowmar, 55 Miss. 671; Jones v. Clark, 59 Ga. 
136. 

W. W. THORNTON. 
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MASTER AND SERVANT—TORTS OF SEI- 
VANT—SCOPE OF AUTHORITY. 
NEW YORK COURT OF APPEALS, JANUARY 20, 1892 


MULLIGAN v. New York & R. B. Ry. Co. 


Defendant's ticket agent, acting under a notice given him by 
police officials to look out fora five-dollar counterfeit, and 
describing three men passing the same, supposing a bill 
presented at his window by plaintiff m payment for tick 
ets to be one of the counterfeits, and supposing plamtiff 
and his companion to be the persons described, after giv- 
ing plaintiff his tickets and change sent for a police officer 
and directed their arrest, while they were seated on the 
station platform waiting to take the next train. The offi- 
cer stated that he knew the two men as reputable men, 
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and that there must have been a mistake, but the agent 
insisted upon their arrest for passing counterfeit money, 
and they were arrested but were after an hour discharged, 
the bill passed being pronounced genuine. Held, that 
the agent was acting outside his duty in taking the 
bill which he supposed to be counterfeit, and caus- 
ing the arrest, and it not appearing that the plaintiff 
was at the time of his arrest in the agent’s custody, or 
under his protection, with respect to the execution of the 
contract of transportation, defendant could not be made 
liable for his conduct. 
14N. Y. Supp. 456, reversed. 


PPEAL from Supreme Court, General Term, Sec- 
ond Department. 

Action by John J. Mulligan against the New York 
and Rockaway Beach Railway Company for false im- 
prisonment. Defendant appeals from a judgment af- 
firming a judgment entered upon a verdict for plain- 
tiff. 

The material facts of this case are substantially as 
follows: On the afternoon of the 10th day of July, 
1888, the plaintiff, accompanied by a friend, went to 
defendant’s station at Kast New York and purchased 
tickets for passage to Rockaway Beach and back. He 
gave the station agent a five-dollar bill, and received 
back the tickets and the change, with which he passed 
out to the platform and he waited there for the train. 
In about ten minutes the ticket agent, accompanied 
by two policemen, came out on the platform and 
pointed out to the policemen the plaintiff and his 
friend, and said in substance that they had passed a 
counterfeit five-dollar bill upon him, and he directed 
the police officer to arrest the two men. The police- 
man told the ticket agent that he believed that there 
must be some mistake, as he knew the plaintiff and his 
friend to be reputable business men and could not 
believe that they had committed the crime. The 
agent however said that they had passed the counter- 
feit bill upon him, and that he could not be mistaken, 
and he ended by insisting that the policeman should 
arrest the plaintiffand his friend, which was accord- 
ingly done. The plaintiff and his friend were taken 
through the street to the police station in custody, a 
distance ofa mile. On arriving at the police station 
the five-dollar bill which the plaintiff had given to the 
ticket agent was sent to a neighboring bank and was 
there pronounced good. The police sergeant sent for 
the ticket agent, and after he came the facts were ex- 
plained to him, and he said he was sorry for what he 
had done, and wanted plaintiff and his friend to ex- 
cuse him, after which plaintiff and his friend were dis- 
charged. They had been detained an hour or so at the 
police station. Subsequently plaintiff commenced this 
action to recover damages for the assault upon him 
and his arrest, and he recovered a verdict. 


E. P. B. Hinsdale, for appellant. 
Chas. J. Patterson, for respondent. 


O’Brien, J. The plaintiff recovered damages in this 
case upon an allegation that he was unlawfully arrested 
and imprisoned by the defenlant. The legal question 
involved relates to the responsibility of the defendant 
for the conduct of a ticket agent under the follow- 
ing circumstances: On the 10th of July, 1888, the 
plaintiff and a companion went to the defendant’s sta- 
tion atthe corner of Atlantic avenueand Vesta street, 
Brooklyn, and procured from the ticket agent there 
two excursion tickets to Rockaway Beach. The plain- 
tiff handed tothe agent a new five-dollar bill in pay- 
ment for the tickets, and received from him the tick- 
ets and the change. A very short time before the 
plaintiff and his friend appeared at the station and 
purchased the ticket, a detective connected with the 
Brooklyn police force came to the station and left with 


the agent the following paper: ‘‘ Look out for three 
men passing $5.00 counterfeit bills. Garfield’s picture. 
One 35 years, blue coat, black slouch hat, small dark 
mustache; one 40 years, dark alpaca cout, black pants, 
slouch hat; the other 35 years, blue suit, black slouch 
hat, full red whiskers, looks like Italian.’’ When the 
plaintiff and his companion came to the station the 
ticket agent supposed they were two of the persons de- 
scribed in the notice left with him: by the detectice. 
The agent's statement as to what took place between 
himself and the detective before the plaintiff appeared 
at the station, and his action in consequence down to 
the time of the arrest, is not contradicted. The agent 
was told by the detective that, if any of these men re- 
ferred to inthe paper put in an appearance, to have 
the officers arrest them. He says that the two men 
walked up to the window of the ticket office and the 
plaintiff took a brand new five-dollar bill from his 
pocket and asked for two tickets for Rockaway Beach 
and return. What the agent then did is perhaps best 
expressed in his own language. He says: ‘‘I took the 
money from him, and gave him the two tickets. Didn't 
let on any thingat the time. Took the bill and left it 
one side, because it looked ‘queer.’ After the two 
went outside a messenger boy came in. I took the 
bill up before the messenger came. Took a pin and 
pulled to find the two parallel silk threads that ran 
through the bill, it appears in all these kind of bills 
that are made with the distributor fiber through; it is 
like a pencil mark, red and blue, and when I picked at 
it Leould not see any thing in it, and as I have no in- 
structions to arrest anybody I took the bill and when 
the messenger boy camein I told him to take the bill, 
go up to the Howard House and see if he could find 
Detective McFeany. If he did, to give him the bill 
and tell him that the men who had the bill were here 
at the station. I told him that if he didn’t find him to 
giveit to the ticket agent at the Howard House. The 
detective said something about giving him the bill, and 
to ask him if that was the bill. I sent the bill away by 
this boy--the same Dill that I received. Afterward 
Officer Kenney and the messenger boy camein. The 
bill was not returned to me. I never had the bill after 
I gave it to the messenger boy.’’ It seems that in con- 
sequence of the action of the agent the police arrived 
in a short time after the tickets had been purchased, 
and while the plaintiff and his companion were sitting 
ona bench outside, and as the plaintiff claims, the 
agent pointed him out to the police and directed them 
to arrest him. He was arrested and brought to the 
police court, when it appearing that the bill was good 
he was discharged. The transaction immediately pre- 
cediog the arrest is thus described by the plaintiff: 
*“*T went in and handed ina five-dollar bill to the ticket 
agent. Asked him for two return tickets for Rock- 
away. He took the bill and looked at me. I thought 
it was some young man that might have known 
me, he was going so slow, going to make the change, 
and give me the tickets, and walked back in the rear 
of the office. There was an operator—a lady—sitting 
there. He had some conversation with her, and in an- 
other corner was a boy, in another corner of the room. 
He came back to me and looked at me again. I says, 
‘You ought to be in a little more hurry than that.’ He 
didn’t say a word, but handed me out the change and 
my return tickets—the change of the five-dollar bill, 
which L think was four thirty, or whatever it was. 
Then we walked out on the platform, down on the At- 
lantic avenue side, and sat on the bench of the station 
platform for ten or fifteen minutes waiting for the train 
tocomeup. It isa regular platform. I think there is 
a porch over it. I did ot have to pass through a 


gate to go to it.’’ After the plaintiff was pointed out to 
the police by the agent he was brought into the ticket 
oflice, and the agent then charged him with having 
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passed to him a five-dollar counterfeit bill, which the 
plaintiff denied, but gave to the agent another bill in 
its place. The agent denied that he gave any direc- 
tion to the police to make the arrest, and there was 
some question on the trial as to whether the bill that 
was actually passed by the plaintiff was the bill pro- 
duced before the police magistrate and found by him 
to be good, but these questions must be regarded as 
settled in the plaintiff's favor by the verdict of the 
jury. 

Assuming, as we must, that the agent directed the 
arrest, and that the plaintiff had committed no offense 
that justified it, the question still remains whether the 
agent was acting in the line of his duty, so as to make 
the defendant responsible for hisacts. It is quite clear 
from the evidence that the agent was first put upon 
his guard, and in fact set in motion, not by any direc- 
tion from the defendant, but by the police. When he 
took the bill he knew, or at least believed, it to bea 
counterfeit; but notwithstanding this, he gave the 
plaintiff defendant's property for it, whereas it was his 
duty, considering him merely as the agent of the de- 
fendant, to refuse it. He did not take the bill in the 
course of his business as agent, but for the purpose of 
entrapping persons that he believed to be engaged in 
the commission of crimes. This may have been laud- 
able enough on his part as a citizen or as a person aid- 
ing the police, but he was not acting in the line of his 
duty as defendant's agent. Ifhe had been cheated or 
imposed upon by the plaintiff, or if he honestly be- 
lieved he had been, and then attempted to recover 
what he had or supposed he had lost by the arrest of 
the plaintiff, it might then be said that he was engaged 
in the protection of the property and interests of the 
defendant, and therefore acting within the line of his 
duty. But here a ticket agent of a railroad deliber- 
ately takes from a person applying to purchase a ticket 
what he believes to bea counterfeit five-dollar bill, not 
of course in good faith, or in the regular and ordinary 
course of his business, but for the purpose of aiding 
the police in the detection of criminals, and then im- 
mediately directs the arrest of the person from whom 
he took the bill. Such an act on his part is not bind- 
ing on his principal. If he was in fact acting within 
the scope and inthe line of his duty, he would have 
refused to receive what he believed to be counterfeit 
mouey for the property of his principal, and would 
have refused to part with such property, except upon 
receipt of what at least he believed to be good money. 
The defendant, as a citizen, might with perfect pro- 
priety render to the police such services as he could in 
procuring the detection and arrest of persons engaged 
in passing counterfeit money, but it does not follow 
that all his acts in that respect are binding on the de- 
fendant. The charge therefore that the defendant 
procured the plaintiff to be arrested without cause was 
not made out, as the act of the ticket agent in this re- 
spect cannot be attributed to them. 

The remaining question is whether it was shown 
that the defendant is liable for a breach of its contract 
with the plaintiff as a passenger, or for neglect of any 
duty it owed to him growing out of the relation of pas- 
senger and carrier. The law is settled that a common 
carrier, by its contract of transportation, undertakes 
to protect the passenger against any injury arising 
from the negligence or willful misconduct of its ser- 
vants while engaged in performing a duty which the 
carrier owesto him. Stewart v. Railroad Co., 90 N. 
Y. 588. Upon the facts disclosed by the record it is 
very difficult to bring this case within that principle. 
All we know with respect to the duties of the agent is 
that he sold tickets at the station from a place behind 
a window in the waiting-room. It does not appear 
that he had any charge of the place where the plaintiff 
was when arrested, or that the plaintiff was, within the 











meaning of the decisions, in his custody, or under his 
protection, or that the ticket agent was intrusted by 
the defendant with any powers or duties with respect 
to the execution of contracts for the transportation of 
passengers. Upon the facts disclosed at the trial it 
would be quite difficult, if not impossible, to classify 
the act of the agent in pointing out the plaintiff to the 
police and directing his arrest as negligence or willful 
misconduct. There can be no doubt that a conductor 
or like agent of a carrier of passengers, who has them 
in his charge and under his care, may violate the duty 
which he owes to them by directing an arrest without 
cause, for which his principal muy be held liable, but 
sufficient was not shown in this case to bring it within 
that rule. 

The judgment should be reversed and a new trial 
granted, costs to abide the event. 


ANDREWS, PECKHAM and GRay, JJ., concur. 


Ear, J. (dissenting). The plaintiff purchased of the 
defendant's agent at East New York two tickets for 
himself and friend to Rockaway Beach and back over 
its railway, and immediately passed out of the depot 
building onto the platform outside, where he took a 
seat under an awning, upon a bench provided for pas- 
sengers who were awaiting trains By the purchase 
of these tickets the relation of carrier and passenger 
was created between him and it; its agreement, im- 
plied from the facts, being that it would, upon its first 
train stopping at that station, carry him to his destina- 
tion. The train was soon expected, and while he was 
there waiting for it he was entitled to asafe place to 
stand or sit, and it was under obligation to him that 
he should not be injured by the careless or willful mis- 
conduct of any of its employees or agents. Carpenter 
v. Railroad Co., 97 N. Y.494. In that case, after the 
plaintiff had purchased his ticket for a passage on the 
defendant’s road, and while he was standing on the 
platform at the depot, a postal clerk threw a mail-bag 
from the train which struck and injured him, and 
Danforth, J., writing the opinion, said: ‘ The plain- 
tiff was injured before the actual commencement of 
his journey, but he was lawfully on the platform be- 
cause he was a passenger.’ And it was held that it is 
the duty of a railroad corporation to provide for a pas- 
senger a safe passage to the train he desires to take and 
to take reasonable care that he shall not, while on its 
premises, be exposed to any unnecessary danger, or to 
one of which it is aware; that it is bound to exercise 
the utmost vigilance, not only in guarding its passen- 
gers against careless interference by others, but even 
against violence, and if in consequence of neglecting 
this duty a passenger receives injury which, in view of 
all the circumstances, might have been reasonably an- 
ticipated, it is liable. No one will question that, if 
the plaintiff, while sitting upon the bench waiting for 
the train, had been injured by the carelessness of one 
of the defendant's employees, it would have been lia- 
ble, and it is now well settled that where a railroad 
company would be liable for the careless act of its em- 
ployee it would also be liable for his willful or ma- 
licious act, causing injury toa passenger whom it was 
bound to keep and earry safeiy. In White vy. Rail- 
road Co., 20 N. Y. Week. Dig. 510, it was held that, if 
a@ passenger on a street railway is ejected from the car 
and assaulted by the driver, when the fare has been 
put in the box, the companyis liable, and also for 
causing the arrest of the passenger. In Jlumelv. 
Ferry Co. (Sup.),6 N. Y. Supp. 102; affirmed in this 
court, 125 N. Y. 707, the action was for assault and 
battery and false imprisonment, and it was held that 
the court correctly charged that, if the defendant’s 
employee unjustifiably assaulted the plaintiff while 
and because plaintiff attempted to pass through agate 
which the employee was in charge of, and as part of 
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the same transaction, and assuming to act under the 
defendant’s authority, called in a police officer and had 
the plaintiff arrested, defendant was liable, and that it 
was immaterial whether it authorized the arrest or 
not. In Stewart v. Railroad Co.,90 N. Y. 588, where 
the plaintiff was a passenger on one of the defendant's 
street cars, and was unjustifiably assaulted and beaten 
by the driver, it was held in an action to recover dam- 
ages therefor that it was liable; that the rule relieving 
a master from liability for a malicious injury inflicted 
by his servant, when not acting within the scope of 
his employment, does not apply as between a common 
carrier of passengers and a passenger; that such acar- 
rier undertakes to protect the passenger against any 
injury arising from the negligence or willful miscon- 
duct of its servants while engaged in performing a 
duty which the carrier owes to the passenger. In that 
case Judge Tracy, writing the opinion of the court, 
cited many authorities, and among other things said: 
*‘In the present case the defendant had intrusted the 
execution of the contract to the driver of the car, and 
the plaintiff was under his protection. Any breach of 
the contract committed by the driver was a breach 
committed by the defendant. It is conceded that any 
injury arising from the mere negligence of the servant 
constitutes a breach of the contract. Had the driver, 
while executing the contract, carelessly and negli- 
gently injured the plaintiff, the defendant’s liability 
would not have been doubted. Can it be less a breach 
of the contract that the injury was intentionally in- 
flicted? Anact which would amount toa breach of 
the carrier’s contract if negligently done, would be 
equally a breach if done willfully and maliciously. It 
is immaterial whether a breach of contract results 
from the negligence or willfulness of the defendant’s 
agent. It is the injury that was suffered by the plain- 
tiff while in the defendant’s car, and not the motive 
which induced it, that comstitutes the gist of the ac- 
tion. Noreason exists for holding a master liable for 
the negligence of servants in his employment which 
does not with equal force preclude him from alleging 
intentional default of the servant as an excuse for not 
performing a duty which he has undertaken. In the 
former case the negligence of the servant is that of the 
master, and that is the ground of the master’s liabil- 
ity; in the latter the act of the servant is the act of 
the master, the motive of the servant making no dif- 
ference in regard to the legal character of the master's 
default in doing his duty. * * * A rule which 
should make the carrier liable when the act resulting 
in the injury was carelessly but unintentionally done, 
and exonerate him when the injury was the result of 
the intentional act of the servant, would lead to most 
absurd results.’’ In Dwinelle v. Railroad Co., 120 N. 
Y. 122, it was held that a railroad company, by the sale 
of a ticket for passage on its road, assumes the obliga- 
tion and undertakes absolutely to protect the passen- 
ger against any injury from negligence or willful mis- 
conduct of its servants while performing its contract, 
and that whatever may be the motive which incites 
the servant to commit an unlawful or improper act 
toward the passenger during the existence of the rela- 
tion of carrier and passenger, the carrier is liable for 
the act and its natural and legitimate consequences. 
In such a case too it has been held that it is wholly im- 
material upon the question of the defendant’s liability 
that the servants acted in good faith. Hamilton v. 
Railroad Co., 53 N. Y. 25. 

In that case the relation of carrier and passenger 
having been created by the purchase of the tickets, the 
plaintiff was just as much entitled to protection against 
the wrongful acts of the defendant’s servants asif at 
the time of the assault upon him and his arrest he had 
been in one of the cars. He was ina place where he 
had aright to be, and where under the rules of the law 





announced in the cases cited he was entitled to pro- 
tection against injury from the negligent or willful 
acts of its servants. It is immaterial what the ticket 
agent’s motive may bave been. He may have been 
prompted by the desire to do a public service by the 
arrest of criminals, or by a malicious motive, simply to 
do the plaintiff an injury, and still under the authori- 
ties cited the defendant was liable for his acts. Sup- 
pose instead of directing the police officer to arrest the 
plaintiff he himself had seized and confined him in the 
depot, would any one then contend that the defendant 
would not be liable? And can it be said that that case 
would have been any different in principle from this? 
Suppose instead of directing the police officer to arrest 
him he himself had made the arrest, and dragged the 
plaintiff through the streets to the police station, can 
it be doubted that the defendant would have been lia- 
ble? The law makes it liable in such cases simply be- 
cause of the unlawful interference with the person of 
the plaintiff, a passenger, by one of its employees, and 
the motive of the employee is entirely immaterial 
upon the question of its liability. The motive may 
operate upon the question of damages, but cannot 
wholly shield the defendant against liability. The 
agent not only caused the arrest, but in violation of 
the duty which the defendant owed the plaintiff, grow- 
ing out of the sale of the tickets, and the contract thus 
made to carry him to his destination, he broke the con- 
tract by rendering it impossible that the plaintiffcould 
be carried. Instead of going upon the train, as he had 
the right to do under his contract, by the act of its 
agent he was taken to a police station and kept under 
arrest for an houror more. Can a ticket agent sell 
tickets toa passgnger and then arrest him, or cause 
him to be arrested, so that he cannot take passage upon 
the train for which he has purchased a ticket, and the 
railroad company escape all responsibility for his acts? 
If the plaintiff had been a mere lounger in or about 
the defendant's depot, having no relations with it— 
not a passenger—different rules of law would apply, 
and it may well be that, upon the facts as they appear, 
it would not have been liable for the assault upon him 
and his arrest. Its liability to him grows out of the 
fact that he was a passenger, entitled to its protection. 
No question was made upon the trial as to the extent 
of the ticket agent’s authority. It was there assumed 
that he was the agent having the charge of the depot at 
East New York. It does not appear that there was 
any other agent at that point. He is spoken of in the 
evidence as ‘‘the agent.’’ The general superintendent 
of the defendant’s road testified that he was ‘* the 
agent’ of the defendant at East New York, and in the 
motion by the defendant's counsel for a nonsuit he was 
spoken of as ‘‘ theagent* of the defendant. The judge 
in his charge to the jury spoke of him as “ tie ticket 
agent in charge of this station,’’ and nu exception 
whatever was taken to this remark, and noclaim what- 
ever was there made by the defendant that he was not 
its agent in charge of that depot. 

We therefore see no reason to doubt that the judg- 
ment in favor of the plaintiff is right and should be af- 
firmed with costs. 

FINcH, J., coucurs. 

———__>—_—_— 


CORPORATIONS—INSOLVENCY—RIGHTS OF 
CREDITORS — PAYMENT FOR “BONUS” 
STOCK—CAPITAL AS TRUST FUND—LIA- 
BILITIES OF STOCK HOLDERS—DECEASED 
STOCKHOLDER—CONTINGENT CLAIM. 


MINNESOTA SUPREME COURT, JAN. 18, 1892. 


Hospes v. NORTHWESTERN MANUF'’G & CAR Co. 
The equitable right of creditors of a corporation to compel 
the holders to pay for ‘‘ bonus’ stock may be enfurced in 
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a sequestration proceeding under chapter 76 of the Gen- 
eral Statutes, upon the complaint of any interested cred- 
itor who has become a party to the proceeding. 

The right of creditors to compel the holders of ‘* bonus” 
stock to :pay for it contrary to their actual agreement 
with the corporation rests solely on the ground of 
fraud, and payment can never be enforced in favor of 
one who became a creditor before the ‘‘bonus” stock 
was issued. 

It is not necessary that a ‘‘subsequent” creditor should al- 
lege that when he dealt with the corporation he believed 
that the stock had been paid for, and that he gave credit 
on the faith of it. 

Where a creditor asks for such relief against a stockholder, 
and it appears that he is not the original creditor, but 
purchased the claims after the corporation had become 
insolvent, and its affairs had been placed in the hands of 
a receiver, he should state what he paid for the claims, 
or at least show that he paid a substantial consideration 
for them. 

The right of action in favor of creditors against the holders 
of such bonus stock does not accrue until the corporation 
becomes insolvent. 

A claim of this kind in favor of creditors against the estate of 
a deceased stockholder before the assets of the corpora- 
tion are fully administered, is a ‘*contingent claim” 
within the meaning of chapter 53 of the General Stat- 
utes. 


\EQUESTRATION proceedings by E. L. Hospes & Co. 
against the Northwestern Manufacturing and Car 
Company. The Minnesota Thresher Manufacturing 
Company intervened, and filed a complaint against 
George R. Finch and others, stockholders in the North- 
western Manufacturing and Car Company. Froman 
order overruling demurrer to the intervener’s supple- 
mental complaint George R. Finch, the St. Paul Trust 
Company, executor, and others appeal. 


Horace G. Stone, for appellants George R. Finch, 
et al. 


Harvey Officer, for appellant St. Paul Trust Com- 
pany. 

Flandrau, Squires & Cutcheon and Davis, Kellogg & 
Severance, for respondent. 


MircHe.., J. This appeal is from an order over- 
ruling a demurrer to the so-called “ supplemental 
complaint’’ of the Minnesota Thresher Manufacturing 
Company. The Northwestern Manufacturing and Car 
Company was a manufacturing corporation organized 
in May, 1882. Upon the complaint of a judgment 
creditor (Hospes & Co.), after return of execution un- 
satisfied, judgment was rendered in May, 1884, seques- 
trating allits property, things in action and effects, and 
appointing a receiver of the same. This receivership 
still continues, the affairs of the corporation being not 
yet fully administered, but it appears that it is hope- 
lessly insolvent, and that all the assets that have come 
into the hands of the receiver will not be sufficient to 
pay any considerable part of the debts. The Minne- 
sota Thresher Manufacturing Company, a corporation 
organized in November, 1884, as creditor, became a 
party to the sequestration proceeding, and proved its 
claims against the insolvent corporation. In October, 
1889, in behalf of itself and all other creditors who have 
exhibited their claims, it filed this complaint against 
certain stockholders (these appellants) of the car com- 
pany in pursuance of an order of court allowing it to 
do so, and requiring those thus impleaded to appear 
and answer the complaint. The object is to recover 
from these stockholders the amount of certain stock 
held by them, but alleged never to have been paid for. 
What was said in Meagher Case, 50 N. W. Rep. 1114 
(just decided), is equally applicable here as tothe right 
to enforce such a liability in the sequestration pro- 
ceeding upon the petition or complaint of creditors 
who have become parties to it. There is nothing in 











this practice inconsistent with what was decided in 
Thresher Co. v. Langdon, 44 Minn. 37. The complaint 
is not the commencement of an independent action by 
creditors in their own behalf antagonistic to the rights 
of the receiver, but is filed in the sequestration pro- 
ceeding itself and in aid of it. 

The principal question in the case is whether the 
complaint states facts showing that the thresher com- 
pany, as creditor, is entitled to the relief prayed for, 
or, in other words, states a cause of action. Briefly 
stated the allegations of the complaint are that on May 
10, 1882, Seymour, Sabin & Co. owned property of the 
value of several million dollars, and a business then 
supposed to be profitable. That in order to continue 
and enlarge this business, the parties interested in 
Seymour, Sabin & Co., with others, organized the car 
company, to which was sold the greater part of the 
assets of Seymour, Sabin & Co. at a valuation of 
$2,267,000, in payment of which there were issued to 
Seymour, Sabin & Co. shares of the preferred stock of 
the car company of the par value of $2,267,000, it being 
then and there agreed by both parties that this stock 
was in full payment of the property thus purchased. 
It is further alleged that the stockholders of Seymour, 
Sabin & Co., and the other persons who had agreed to 
become stockholders in the car company, were then 
desirous of issuing to themselves, and obtaining for 
their own benefit, alarge amount of common stock of 
the car company, *‘ without paying therefor and with- 
out incurring any liability thereon or to pay therefor,”’ 
and for that purpose, and ‘“‘in order to evade and set 
at naught the laws of this State,’’ they caused Sey- 
mour, Sabin & Co. to subscribe for and agree to take 
common stock of the car company of the par value of 
$1,500,000. That Seymour, Sabin & Co. thereupon sub- 
scribed for that amount of the common stock, but 
never paid therefor any consideration whatever, either 
in money or property. That thereafter these persons 
caused this stock to be issued to D. M. Sabin as trus- 
tee, to be by him distributed among them. That it 
was so distributed without receipt by him or the car 
company from any one of any consideration whatever, 
but was given by the car company and received by 
these parties entirely ‘‘ gratuitously.” The car com- 
pany was at this time free from debt, but afterward be- 
came indebted to various persons for about $3,000,000. 
The thresher company, incorporated after the in- 
solvency and receivership of the car company, for the 
purpose of securing possession of its assets, property 
and business, and therewith engaging in and continu- 
ing the same kind of manufacturing, prior to October 
27, 1887, purchased and became the owner of unse- 
cured claims against the car company, ‘bona fide and 
for a valuable considerstion,”’ to the aggregate amount 
of $1,703,000. As creditor, standing on the purchase of 
these debts, which were contracted after the issue of 
this ‘‘ bonus” stock, the thresher company files this 
complaint to recover the par value of the stock as 
never having Deen paid for. The complaint does not 
allege what the consideration of these debts was, nor 
to whom originally owing, nor what the intervenor 
paid for them, nor whether any of the original credit- 
ors trusted the car company on the faith of the bonus 
stock having been paid for. Neither does it allege that 
either the thresher company or its assignors were igno- 
rant of the bonus issue of stock, nor that they or any 
of them were deceived or damaged in fact by such 
issue, nor that the bonus stock was of avy value. 
Neither is there any traversable allegation of any 
actual fraud or intent to deceive or injure creditors. 
A desire to get something without paying for it, and 
actually getting it, is not fraudulent or unlawful if the 
donor consents, and no one else is injured by it, and 
the general allegation that it was done *in order to 
evade and set at naught the laws of the State” of 











THE ALBANY LAW JOURNAL. 279 





itself amounts to nothing but a mere conclusion of 
law. As a creditors’ bill, in the ordinary sense, the 
complaint is manifestly insufficient. The thresher 
company however plants itself upon the so-called 
“trust-fund ’’ doctrine that the capital stock of a cor- 
poration is a trust fund for the payment of its debts; 
its contention being that such a ‘“bonus”’ issue of 
stock creates, in case of the subsequent insolvency of 
the corporation, a liability on part of the stockholder 
in favor of creditors to pay for it, notwithstanding his 
contract with the corporation to the contrary. 

This “ trust-fund”’ doctrine, commonly called the 
“American doctrine,’’ has given rise to much confu- 
sion of ideas as toits real meaning, and much conflict 
of decision in its application. To such an extent has 
this been the case that many have questioned the ac- 
curacy of the phrase, as well as doubted the necessity 
or expediency of inventing any such doctrine. While 
aconvenient phrase to express a certain general idea, 
it is not sufficiently precise or accurate to constitute a 
safe foundation upon which to build a system of legal 
rules. ‘The doctrine was invented by Justice Story in 
Wood v. Dummer, 3 Mason, 308, which called for no 
such invention, the fact in that case being that a bank 
divided up two-thirds of its capital among its stock- 
holders without providing funds sufficient to pay its 
outstanding bill-holders. Upon old and familiar prin- 
ciples this was a fraud on creditors. Evidently all that 
the eminent jurist meant by the doctrine was that cor- 
porate property must be first appropriated to the pay- 
ment of the debts of the company before there can be 
any distribution of it among stockholders, a proposi- 
tion that is sound upon the plainest principles of com- 
mon honesty. In Fogg v. Blair, 153 U. 8. 541, it is said 
that this is all the doctrine means. The expression 
used in Wood v. Dummer has however been taken up 
as anew discovery, which furnished a solution of every 
question on the subject. The phrase that * the capital 
of acorporation constitutes a trust fund for the bene- 
fit of creditors,”’ is misleading. Corporate property is 
not held in trust in any proper sense of the term. A 
trust implies two estates or interests, one equitable 
and one legal, one person as trustee holding the legal 
title, while another as the cesiui que trust has the bene- 
ficial interest. Absolute controland power of dispo- 
sition are inconsistent with the idea of a trust. The 
capital of a corporation is its property. It has the 
whole beneficial interest in it, as well as the legal title. 
It may use the income and profits of it, and sell and 
dispose of it, the same as a natural person. Itisa 
trustee for its creditors in the same sense and to the 
same extent as a natural person, but no further. This 
is well illustrated and clearly announced in the case of 
Graham v. Railway Co., 102 U.S. 148. That was a 
creditors’ suit to reach a piece of real estate on the 
ground that it had been conveyed by the corporation 
fraudulently for a wholly inadequate consideration. 
The trust-fund doctrine was invoked by a subsequent 
creditor, and it was claimed that, as the trust had been 
violated, the deed should be set aside. If the premise 
was correct that the corporation held it in trust for 
creditors, the conclusion was inevitable, but the court 
denied the premise, saying that the corporation is in 
law as distinct a being as an individual is, and is enti- 
tled to hold property (if not contrary to its charter) as 
absolutely as an individual can hold it. Its estate is 
the same, its interest is the same, its possession is the 
same, and that there is no reason why the disposal by 
acorporation of any of its property should be ques- 
tioned by subsequent creditors any more than a like 
disposal by an individual; that the same principles of 
law apply to each. That the phrase that “the capital 
of a corporation is a trust fund for the payment of its 
creditors” is misleading, if not inaccurate, is illustra- 
ted by the character of the actions that are frequently 





mistakenly instituted on the strength of it. For ex- 
ample, in the case of Railroad Co. v. Ham, 114 U.S. 
587, two roads had been consolidated, the new com- 
pany acquiring the property of the old ones. A cred- 
itor of one of the old companies, on the strength of the 
“trust-fund ’’ doctrine, claimed a lien on its property 
in the hands of the new corporation. If this property 
was impressed with a trust in favor of creditors in the 
hands of the old company, it would logically follow 
that it would continue so in the hands of the new one. 
But the court denied the relief, and in giving its con- 
struction of the “trust-fund ”’ doctrine, said: ‘*‘The 
property of a corporation is doubtless a trust fund for 
the payment of its debts in the sense that when the 
corporation is lawfully dissolved, and all its business 
wound up, or when it is insolvent, all its creditors are 
entitled in equity to have their debts paid out of the 
corporate property before any distribution thereof 
among stockholders. It is also true, in the case of a 
corporation as in the case of a natural person, that any 
conveyance of the property of the debtor without au- 
thority of law and in fraud of existing creditors is 
void.’ This is probably what is meant when it is said 
in some cases, as in Clari: v. Bever, 139 U. S. 110, that 
the capital of a corporation is a trust fund sub modo. 
If so no one will dispute it. But it means very little, 
for the same thing could be truthfully said of the prop- 
erty of an individual ora partnership. And obviously 
it would make no difference whether the disposition of 
the corporate property is toa stranger or toa stock- 
holder, except that of course the latter could not be an 
innocent purchaser. 

There is also much confusion in regard to what the 
“trust-fund ’’ doctrine applies. Some cases seem to 
hold that unpaid subscribed capital is a trust fund, 
while other assets are not; thatis, so long as the sub- 
scription is unpaid, it is held in trust by the corpora- 
tion, but when once paid in it ceases to bea trust fund, 
while other cases hold that, paid or unpaid, it is alla 
trust fund. The first seems to be the rule laid down 
in Sawyer v. Iloag, 17 Wall. 610, in which the ‘‘ trust- 
fund’ doctriue was first squarely announced by that 
court with allthe vigor and force characteristic of the 
great jurist who wrote the opinion. In that case a 
stockholder in an insurance company had given his 
note, as the court found the fact to be, for eighty-five 
per cent of his subscription to the stock of the com- 
pany. After the company had become bankrupt, and 
the stockholder knew the fact, he bought up a claim 
against the company for one-third its face, and in a 
suit by the assignee in bankruptcy on his note set up 
this claim as an offset. That this would have been a 
fraud on the Bankrupt Act, and at least a moral fraud 
on policy-holders, is quite apparent without invoking 
the “trust-fund ’’ doctrine, and if the note for unpaid 
stock was a trust fund there could have been no off- 
set, whether the company was solvent or insolvent. 
In the opinion it is said that ‘if the subscription nad 
been paid by the note or otherwise, the note ceased 
thereby to bea trust fund to which creditors can look, 
and became ordinary assets with which directors may 
deal as they choose.’ But in Upton v. Tribileock, 91 
U.S. 45, it is stated: “The capital paid in and prom- 
ised to be paid in is a fund which the trustees cannot 
squander or give away.”’ While in Sanger v. Upton, 91 
U.S. 56, itis said: ‘‘ When debts are incurred acon- 
tract arises with the creditors that it (the capital) shall 
not be withdrawn orapplied otherwise than upon their 
demands until such demands are satisfied.” And in 
the same connection it is distinctly stated that there 
is uo difference between assets paid in and subscrip- 
tions; that ‘‘unpaid stock isas much a part of this 
pledge and as mucha part of the assets of the company 
as the cash which has been paid in upon it; that ered- 
itors have the same right to look to it as to any thing 
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else, and the same right to insist upon its payment as 
upon the payment of any other debt due the company ; 
that as regards creditors there is no distinction be- 
tween such a demand and any other asset which may 
form a part of the property and effects of the corpora- 
tion.”” This language is quoted and approved in 
County of Morgan vy. Allen, 103 U.S. 508. It would 
seem clear that this is the correct statement of the 
law. Thecapital (not the mere share certificates) 
means all the assets however invested. If asubscriber 
gives his note for his stock that note is no more and no 
less atrust fund than the money would have been if 
he had paid cash down. Capital cannot change from a 
trust to not a trust bya mere change of form.  Itis 
eitheralla trus¢ or all not a trust, and the “‘ trust- 
fund" rule, whatever that may be, must apply to all 
alike and inthe same way. If the assets of a corpora- 
tion are given back to stockholders, the result is the 
same as if the shares had been issued wholly or partly 
asabonus. The latter is merely a short cut to the 
same result. So with dividends paid out of the capi- 
tal, voluntary conveyances, stock paid in overvalued 
property, all are forms of one and the same thing, all 
reaching the same result (a disposition of corporate as- 
sets), which may or may not be a fraud on creditors, 
depending on circumstances. This much being once 
settled, the solution of the question when a subsequent 
creditor can insist on payment of stock issued as paid 
up, but not in fact paid for, or not paid for at par, 
becomes, as we shall presently see, comparatively 
simple. 

Another proposition which we think must be sound 
is that creditors cannot recover on the ground of con- 
tract when the corporation could not. Their right to 
recover in such case must rest on the ground that the 
acts of the stockholders with reference to the corpo- 
rate capital constitutes a fraud on their rights. We 
have here a case where the contract between the cor- 
poration and the takers of the shares was specific that 
the shares should not be paid for. Therefore, unlike 
many of the cases cited, there is no ground for imply- 
ing a promise to pay forthem. The parties have ex- 
plicitly agreed that there shall be no such implication 
by agreeing that the stock shall not be paid for. In 
sucha case the creditors undoubtedly may have rights 
superior to the corporation, but these rights cannot 
rest on the implication that the shareholder agreed to 
do something directly contrary to his real agreement, 
but must be based on tort or fraud, actual or pre- 
sumed. In England, since the act of 1867, there is an 
implied contract created by statute that “ every share 
in any company shall be deemed and be taken to have 
been issued and to be held subject to the payment of 
the whole amount thereof in cash.’’ This statutory 
contract makes every coutrary contract void. Sucha 
statute would be entirely just to all, for every one 
would be advised of its provisions and could conduct 
himself accordingly. And in view of the fact that 
“ watered’? and “bonus ”’ stock is one of the greatest 
abuses connected with the management of modern cor- 
porations, sucha law might, om the grounds of public 
policy, be very desirable. But this isa matter forthe 
Legislature, and not for the courts. We have no such 
statute, and even if the law of 1875, under which the 
car company was organized, impliedly forbids the 
issue of stock not paid for, the result might be that 
such issue would bevoid as ulira vires, and might be 
cancelled, but such a prohibition would not of itself 
be sufficient to create an implied contract, contrary 
to the actual one, that the holder should pay for his 
stock. 

It is well settled that an equity in favor of a creditor 
does not arise absolutely and in every case to have the 
holder of “bonus” stock pay for it contrary to his 
actual contract with the corporation. Thus no such 





equity exists in favor of one whose debt was con- 
tracted prior to the issue, since he could not have 
trusted the company upon the faith of such stock. 
First. Nat. Bank v. Gustin M. C. Min. Co., 42 Minn. 
327; Coit v. Amalgamating Co., 119 U.S. 347; Handley 
v. Stutz, 139 id. 435. It does not exist in favorof a 
subsequent creditor who has dealt with the corpora- 
tion with full knowledge of the arrangement by which 
the ‘‘ bonus” stock was issued, for a man cannot be 
defrauded by that which he knows when he acts. 
First Nat. Bank v. Gustin M. C. Min. Co., supra. It 
has also been held not to exist where stock has been 
issued and turned out at its full market value to pay 
corporate debts. Clark v. Bever, supra. The same has 
been held to be the case where an active corporation, 
whose original capital has been impaired, for the pur- 
pose of recuperating itself issues new stock, and sells 
iton the market for the best price obtainable, but for 
less than par (Handley v. Stutz, supra), although it is 
difficult to perceive,in the absence of a statute au- 
thorizing such a thing (of which every one dealing 
with the corporation is bound to take notice), any dif- 
ference between the original stock of a new corpora- 
tion and additional stock issued by a * going concern.” 
It is difficult, if not impossible, to explain or reconcile 
these cases upon the * trust-fund ” doctrine, or in the 
light of them to predicate the liability of the stock- 
holder upon that doctrine. But by puttingit upon the 
ground of fraud, and applying the old and familiar 
rules of law on that subject to the peculiar nature of a 
corporation and the relation which its stockholders 
bear to it and tothe public, we have at once rational 
and logical ground on which to stand. The capital of 
a corporation is the basis of its credit. It isa substi- 
tute for the individual liability of those who own its 
stock. People deal with it and give it credit on the 
faithof it. ‘They have a right to assume that it has 
paid in capital to the amount which it represents itself 
as having, and if they give it credition the faith of that 
representation, and if the representation is false, it is 
a fraud upon them, and in case the corporation be- 
comes insolvent, the law, upon the plainest principles 
of common justice, says to the delinquent stockholder: 
**Make that representation good by paying for your 
stock.’’ It certainly cannot require the invention of 
any new doctrine in order to enforce so familiar a rule 
of equity. It is the misrepresentation of fact in stat. 
ing the amount of capital to be greater than it really is 
that is the true basis of the liability of the stockholder 
in such cases, and it follows that it is only those cred- 
itors who have relied, or who can fairly be presumed 
to have relied, upon the professed amount of capital, 
in whose favor the law willrecognize and enforce an 
equity against the holders of ‘‘ bonus” stock. This 
furnishes a rational and uniform rule, to which famil- 
iar principles are easily applied, and which frees the 
subject from many of the difficulties and apparent in- 
consistencies into which the ‘“‘trust-fund’’ doctrine 
has involved it, and we think that, even when the 
trust-fund doctrine has been invoked, the decision in 
almost every well-considered case is readily referable 
to such a rule. 

It is urged however that if fraud be the basis of the 
stockholders’ liability in such cases, the creditor 
should affirmatively allege that he believed that the 
bonus stock had been paid for, and represented so 
much actual capital, and that he gave credit to the in- 
corporation on the face of it; and it is also argued 
that, while there may bea presumption to that effect 
in the case of a subsequent creditor, this is a mere pre- 
sumption of fact, and that in pleadings no presump- 
tions of factare indulged in. This position is very 
plausible, and at first sight would seem to have much 
force, but we think itis unsound. Certainly any such 
rule of pleading or proof would work very inequitably 
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in practice. Inasmuch as the capital of a corporation | 
is the basis of its credit, its financial standing and rep- | 


utation in the community has its source in, and is 
founded upon, the amount of its professed and sup- 
posed capital, and every one who deals with it does so 
upon the faith of that standing and reputation, al- 
though as a matter of fact he may have no personal 
knowledge of the amount of its professed capital, and 
in amajority of cases knows nothing about the shares 
of stock held by any particular stockholder, or if so 
what was paid forthem. Hence in a suit by such 
creditor against the holders of ** bonus” stock he 
could not truthfully allege, and could not affirmatively 
prove, that he believed that the defendants’ stock had 
been paid for, and that he gave the corporation credit 
on the faith of it, although asa matter of fact he actu- 
ally gave the credit on the faith of the financial stand- 
ing of the corporation, which was based upon its ap- 
parent and professed amount of capital. The misrep- 
resentation as to the amount of capital would operate 
as a fraud on such creditor as fully and effectually as if 
he had personal knowledge of the existence of the de- 
fendants’ stock, and believed it to have been paid for 
when he gave the credit. For this reason, among 
others, we think that all that it is necessary to allege 
or prove in that regard is that the plaintiff is a subse- 
quent creditor, and that if the fact was that he dealt 
with ths corporation with knowledge of the arrange- 
ment by which the *‘ bonus ”’ stock was issued, this isa 
matter of defense. Gogebic Inv. Co. v. Zron Chief Min. 
Co., 78 Wis. 427. Counsel cites Fogg v. Blair, supra, 
to the proposition that the complaint should have 
stated that this stock had some value, but that case is 
not in point, for the plaintiff there was a prior cred- 
itor, and as his debt could not have been contracted on 
the faith of stock not then issued, he could only main- 
tain his action, if at all, by alleging that the corpora- 
tion parted with something of value. 

In one respect however we think the complaint is 
clearly insufficient. The thresher company is here 
asking the interposition of the court to aid ,in enfore- 
ing an equity in favor of creditors against the stock- 
holders by declaring them liable to pay for this stock 
contrary to their actual contract with the corporation. 
While the proceeding is not, strictly speaking, an 
equitable action, yet the relief asked is equitable in its 
nature. Under such circumstances it was incumbent 
upon the thresher company to show its own equities, 
and that it was in a position to demand such relief. It 
was not the original creditor of the car company, but 
the assignee of the original creditors. By that pur- 


chase it of course succeeded to whatever strictly legal | 


rights its assignors had, but it is not rights of that 
kind which it is here seeking to enforce. Under such 
circumstances we think it was incumbent upon it to 
state what it paid for the claims, or at least to show 
that it paid a substantial and not a mere nominal con- 
sideration. The only allegation is that it paid “a 
valuable consideration.’’ This might have been only 
$1. It appears that it bought the claims after the car 
company had become insolvent, and its aftairs were in 
the hands of a receiver; also that the indebtedness of 
that company amounted to about $3,000,000, and that 
there were not corporate assets enough to pay any con- 
siderable part of it. The mere chance of collecting 
something out of the stockholders does not ordinarily 
much enhance the selling-price of claims against an in- 
solvent corporation. If any person or company had 
gone to work and bought up fora mere song this large 
indebtedness of the car company for the purpose of 
speculating on the liability of the stockholders, no 
court would grant them the relief here prayed for. It 
would say to them: ‘ We will not create and enforce 
an equity for the benefit of any such speculation.” 
Counsel for respondent suggests that the thresher com- 





pany is but an organization of the original creditors, 
who formed it and pooled their claims, so as to save 
something out of the wreck of the car company, but 
nothing of the kind is alleged. On this ground the 
demurrer should have been sustained. 

In viewof further proceedings it may be proper to 
say that in our opinion there is nothingin the position 
that the right of recovery against the stockholders was 
barred by the statute of limitation. The argument in 
support of the proposition all rests upon the false 
premise that the cause of action accrued in May, 1882, 
when the bonus stock was issued. The corporation 
never had any cause of action against these defend- 
ants. As between them and the company, the agree- 
ment for the issue of the stock was valid. The credit- 
ors are not here seeking to enforce a right of action ac- 
guired through or from the corporation, but one that 
accrued directly to themselves or for their benefit, and 
that did not accrue at least until the corporation be- 
came insolvent in May, 1884. 

Counsel for the St. Paul Trust Company stated that, 
if the court should reverse the order appealed from on 
any of the grounds urged by the other appellants, it 
would not be necessary for us to consider any of the 
assignments of error peculiar to his appeal, but as we 
reverse upon a ground that may be remedied by 
amendment, we deem it proper to say that, in our 
opinion, the claim against the Kittson estate is a 
“contingent ’’ claim within the meaning of the Gen- 
eral Statutes of 1878, chapter 53. 

Order reversed. 


GILFILLAN, ©. J., took no part. 


——_—___—. 
“NEW YORK COURT OF APPEALS AB- 


STRACTS. 


ASSESSMENTS—RECOVERY BACK—NECESSITY TO SET 
ASIDE ASSESSMENT—JUDGMENT IN FAVOR OF ONE TAX 
PAYER—EFFECT ON OTHERS.—(1) Money paid under a 
street assessment, illegal, but not void for jurisdic- 
tional or constitutional reasons, cannot be recovered 
until the assessment is set aside. Horn v. Town of 
New Lots, 83 N. Y. 101; Purssell v. Mayor, 8 id. 330; 
Strusburgh v. Mayor, 87 id. 452; Bruecher v. Village 
of Port Chester, 101 id. 240; Jex v. Mayor, ete., 103 id. 
536; In re Delancey, 52 id. 80; Wilkes v. Mayor, 79 id. 
621; Chase v. Chase, 95 id. 373. (2) A judgment va- 
cating « street assessment against one land-owner 
does not vacate assessments under the same law 
against others. Reid v. City of Albany, 128 N. Y. 
364. Second Division, Jan. 20, 1892. Trimmer v. City 
of Rochester. Opinion by Follett, C. J. 9N. Y. Supp. 
695, affirmed. 






ASSIGNMENT FOR CREDITORS — PREFERENCES — 
FRAUD—APPEAL.—(1) Where an assignment states 
the debt due one of the preferred creditors at 
“about $12,000," consisting of ‘accounts and notes 
which assignors are unable to describe,’’ and the in- 
ventory filed by the assignors twenty days later item- 
izes the said accounts and notes so as to make the 
principal of the entire debt just $12,000, and the 
amount due, including interest, $13,501, the two in- 
struments, construed togetber, constitute a direction 
to the assignee to prefer the claim of such creditors to 
the amount of $13,501. (2) A provision in an assign- 
ment preferring acertain creditor in the sum of $13,501, 
when the amount due him is only $12,658, avoids the 
entire assignment, although the assignor intended to 
actin good faith. (3) Where a suit to set aside a gen- 
eral assignment as fraudulent is brought by one judg- 
ment creditor on behalf of himself and all other cred- 
itors who may desire to join in the suit, attaching 
creditors, who are made parties defendant, and who 
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answer, admitting the charges of fraud, and joining 
in the plaintiff's prayer for relief, are entitled to appeal 
from a judgment which sustains the assignment and 
requires them to turn over the attached property to 
the assignee. Second Division, Feb. 9, 1892. Ellis H. 
Roberts & Co. v. Buckley. Opinion by Haight, J. Fol- 
lett, C. J., and Vann, J., dissenting. 7 N. Y. Supp. 777, 
reversed. 


BANKS—COLLECTIONS—PROOF OF HANDWRITING. —(1) 
To relieve a bank from liability to refund money paid 
to it for the account of its principal through fraud or 
mistake, it must have actually paid over the same to the 
principal, and the giving the principal credit for the 
amount on the bank’s books is not sufficient. (2) A 
draft for $12.50, drawn on plaintiff by a correspondent, 
was raised to $5,000, and as so raised,cashed by plaintiff 
upon defendant’s presenting it indorsed for collection. 
Held, that upon discovery of the fraud, plaintiff could 
recover from defendant the amount paid to it less $12.50 
unless the signature of the drawer was alsoa forgery ; 
and that the fact that the genuine signature of the 
drawer had been touched upa little with a brush or 
quill, but not essentially altered, did not constitute it 
aforgery. (5) The testimony upon the part of defend- 
ant to show that the signature of the drawer of a draft 
was a forgery was that of experts, who were unfamil- 
iar with the signature, and who only testified from 
scientific tests, and a comparison of the signature with 
those acknowledged to be genuine, and from the ap- 
pearance of the signature of the draft in question. On 
the other hand, the drawer himself, aud various per- 
sons who had seen him write, and were familiar with 
his signature, all swore that in their opinion the signa- 
ture was genuine. Jie/d, that a finding in favor of the 
genuineness of the signature would not be disturbed, 
and that the fact that the drawer had written a letter 
in reference to his signature, in which he did not ex- 
press himself in as positive terms as he did as a wit- 
ness, in no way discredited his testimony. Dee. 22, 
1891. United States Nat. Bank v. Nat. Park Bank of 
New York. 13 N. Y. Supp. 411, affirmed, without opin- 
10on. 


BonDS—OFFICIAL—WITHDRAWAL OF SURETY.— (1) 
Notice of withdrawal by a surety upon adeputy sher- 
iff's bond does not discharge such surety until a rea- 
sonable time has elapsed to enable the sheriff to secure 
a new bond for such deputy. Bostwick v. Van Voor- 
his, 91 N. Y. 363; Barnard v. Darling, 11 Wend. 29; 
Andrus v. Bealls, 9 Cow. 693; Hart v. Brady, 1 Sandf. 
626; Hunt v. Roberts, 45 N. Y. 696; Burgess v. Eve, 
L. R., 13 Eq. 450; Hough v. Warr, 1 Carr. & P. 151; 
Hassell v. Long, 2 Maule & S. 363, 370; Calvert v. Gor- 
don, 3 Man. & R. 124; De Col. Guar. (2d ed.) 346; Fell 
Guar. (2d ed.)530. (2) One month after such notice is 
not, as matter of law, an unreasonable length of time 
to allow asheriff in which to secure a new bond. Feb. 
9, 1892. Reilly v. Dodge. Opinion by O’Brien, J. 
Gray, J., dissenting. 14 N. Y. Supp. 129, affirmed. 


BOUNDARIES — ADVERSE POSSESSION. — Plaintiff's 
predecessor in title, through mistake as to the true 
boundaries of land purchased by him, built his 
fence so as to include other land of his grantor not 
conveyed by the deed. The land so inclosed was oc- 
cupied and cultivated by plaintiff and his predeces- 
sor asa homestead for more than forty years. Section 
372 of the New York Code of Civil Procedure provides 
that ‘for the purpose of constituting adverse posses- 
sion by a person claiming title not founded on a writ- 
ten instrument the land is presumed to have been pos- 
sessed and occupied * * * (1) where it has been 
protected by a substantial inclosure; (2) where it has 
been usually cultivated and improved.’’ Section 368 
provides that such possession for twenty years will 
overcome the presumption in favor of the owner of the 





legal title. Held, that plaintiff had a good title by ad- 
verse possession. Dec. 1,1891. Eldridge v. Kenning. 
Judgment affirmed on opinion below. 12 N. Y. Supp. 
693, affirmed, without opinion. 


BROKER—COMMISSIONS—WHEN EARNED.—Where it 
appears, in an action for commissions under acontract 
for the exchange of real estate, that the owner stated 
to the broker that if the exchange were made he would 
pay acommission, there is no errorin the charge that 
ordinarily, where a broker is employed to negotiate a 
sale or exchange of land, the law is well settled that 
when the broker brings to the vendor a buyer who is 
willing to purchase on the vendor’s terms, and the ven- 
dor is satisfied to accept him as purchaser, the broker 
has earned hiscommissions. Knappv. Wallace, 41 N. 
Y. 477. Second Division, Feb. 12,1892. Kalley v. Ba- 
ker. Opinion by Follett, C. J. 8 N. Y. Supp. 851, af- 
firmed. 


CONTRACT—AGREEMENT TO PAY WHEN ABLE—PA ROL 
EVIDENCE.—(1) In settlement of an action by plain- 
tiffs against defendant and another for a balance due 
on a joint account of the latter, to which they had in- 
terposed a defense, and of an account between plain- 
tiffs and defendant individually, on which a balance 
was due to him, the accounts were liquidated, and a 
balance against him was stated, which he promised to 
pay *‘ when I shall be able todo so.” Held, that an ac- 
tion for such balance was not an action on an account 
stated, but an action on the conditional promise of de- 
fendant, which promise was founded on a valuable 
consideration, and that in order to recover plaintiffs 
must show some change for the better in defendant’s 
circumstances after the promise was made. (2) The 
only evidence as to the defendant's ability to pay was 
that at the time of making the promise, and since then, 
he received a salary as judge, monthly, out of which 
he saved nothing, and it was not shown that in any 
respect his circumstances had improved. Held, that 
ability to pay within the meaning of his promise was 
not proved. (3) One of the letters written by defend- 
ant to plaintiffs, and relied on by them as containing 
the agreement between the parties, referred to de- 
fendant’s promise to pay him when able as *‘in accord- 
ance with our agreement on Saturday last.’’ Held, 
that parol evidence tending to prove what was the en- 
tire agreement was admissible. (4) It being essential 
to plaintiffs’ cause of action that they should show 
defendant's ability to pay, evidence was not admissi- 
ble to show what he could have paid from his salary 
after defraying his personal expenses, or why he did 
not devote any portion of the difference between his 
salary and his individual expenses to pay plaintiff's 
claim. Dec. 23, 1891. Work v. Beach. 13 N.Y. Supp. 
678, affirmed, without opinion. 


CONTRACTS—TERMINATION—BREACH.— (1) Plaintiff 
contracted with a switch and signal company to be- 
come its general manager for $5,000 per year, also giv- 
ing it the exclusive right to use all his inventions re- 
lating to the signal business for $3,000 per year in ad- 
dition, together with ten per cent of its net profits, the 
contract to continue ten years, subject after two years 
to termination by either party on one year’s notice, or 
by the death or incapacity of plaintiff, and in the event 
of *‘the termination of this agreement the said com- 
pany (by reason of the expenditures that shall have 
been made during the continuance of this agreement) 
shall have a license (not exclusive) to use all of the in- 
ventions that may have been used in carrying on the 
business of the company, on the payment of 36,500 per 
year.” Held, that the contract was not ‘‘ terminated ” 
so as to bring into operation the latter provision, by 
the discharge of plaintiff without cause, and no suit 
could be maintained for the $6,500 royalty. (2) The 
effect of the stipulation relating to the termination of 
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the contract was only to give the company an option 
to continue using the inventions on paying the $6,500 
royalty, and in the absence of an exercise of the option 
the royalty would not become due. (3) An admission 
by the company’s president, on plaintiffs discharge, 
that they would pay the royalties, would not bind the 
company in the absence of evidence that he was au- 
thorized to make such promise, or to put such a con- 
struction upon the contract. Jan. 20, 1892. Johnson 
v. Union Switch & Signal Co. Opinion by Earl, J. 
O’Brien and Peckham, JJ., dissenting. 13 N. Y. Supp. 
612, affirmed. 

CORPORATIONS — FAILURE TO FILE CERTIFICATE— 
PERSONAL LIABILITY—INCREASED sTock. —Under the 
General Manufacturing Act (Laws 1848), making the 
individual stockholders of a company liable for a fail- 
ure of the company to file a certificate showing that its 
capital stock has been paid up in full, where it appears 
that such certificate of the original issue of stock has 
been filed, and that there was a subsequent issue of 
increased stock, no liability for want of a certificate 
with respect to such increase can attach to a member 
of the company until it is proved that he is holderof 
a part of the increased stock. Jan. 20, 1892. Griffith 
v. Green. Opinion by Gray, J. 13 N. Y. Supp. 470, 
affirmed. 


CRIMINAL LAW—MALICLOUS MISCHIEF—EVIDENCE.— 
Upon a trial for the unlawful and willful destruction 
of property, it was proved that the property in ques- 
tion (a boat) had been destroyed by defendant in order 
to keep it off from a pond belonging to his father; that 
the father had repeatedly removed the boat from the 
pond, whereupon it had each time been put back by 
the owner of the boat; and that defendant had been 
placed in charge of the pond by his father, and directed 
to keep the boat from trespassing on the pond. Held, 
that the question whether defendant had any reason- 
able cause for the destruction of the bozt should have 
been left tothe jury. Feb. 9, 1892. /rople v. Kane. 
Opinion by Gray, J. Earl, C. J., and O’Brien, J., dis- 
senting. 15 N. Y. Supp. 612, reversed. 


DAMAGES—EVIDENCE—LOSS OF EMPLOY MENT.—In an 
action by a father to recover expenses incurred in 
nursing his infant daughter, who was injured through 
defendant’s negligence, it was error to allow him to 
testify that in order to nurse his daughter, he was 
obliged to abandon an engagement as theatrical mana- 
ger ata salary of $50 a week. Although it was not 
so stated upon the trial, the plaintiff now insists that 
this evidence was not offered for the purpose of effect- 
ing a double recovery, but as acircumstance to show 
his pecuniary situation, and his dependence on his 
profession for support, at the time he undertoook to 
become the nurse of his child. But what bearing did 
the resources of the plaintiff have upon the actual 
worth of his daughter’s services, or the amount that it 
cost him to cure her? How could dependence upon his 
avocation for support increase the pecuniary value of 
her services, or the amount necessarily incurred in car- 
ing for her? The rule governing the assessment of dam- 
ages in sucha case as this is compensation for pecu- 
niary loss, and theamount of that loss is not affected 
by the financial condition of the person sustaining it. 
The accidental circumstance that the Joss may at the 
time bear more heavily upon a poor man than arich 
man cannot swell the amount that the person causing 
that loss is legally responsible for. While the plaintiff 
was entitled to recover the value of his services as a 
nurse, he was not entitled to recover in addition 
thereto what he might have made if he had not aban- 
doned his business engagement. He could not recover 
for services rendered during a specified period, and for 
loss of time during the same period. He was entitled 


to have his pecuniary loss, necessarily caused by the | 





accident, made good to him. This included the services 
of anurse as long as a nurse was needed, and if the 
plaintiff saw fit to act in that capacity, he was entitled 
to the value of his services in that capacity. But if he 
abandoned a more lucrative occupation in order to act 
as nurse, the value of his services while engaged in that 
occupation could not properly be considered by the 
jury in estimating the value of his services while acting 
as anurse. His services as a nurse were worth no 
more because he was able in some other calling to earn 
alargeincome. If his time had been worth $50 a day 
as the manager of a theatrical company, he would have 
been worth no more as a nurse than if he had had no 
other occupation except that of nursing. Second Divis- 
ion, Feb. 12, 1892. Barnes v. Keene. Opinion by Vann, 
J. 10 N. Y. Supp. 957, reversed. 

DeEED—COVENANTS RUNNING WITH THE LAND.—(1) 
A deed of premises conveyed ‘ta right of way” be- 
tween ‘* the south line and a line drawn parallel with 
the north side” of a certain store, *‘said lane not to be 
occupied or built upon by either party.” The store 
referred to was owned by the grantor, and bounded 
the lane, which from its north line to the side of the 
store was sixteen feet wide. There wasa hatchway 
projecting five feet into the lane, leading into the cel- 
lar of the store, and over it a pulley and hood. Held, 
that a finding that the ‘north side of the store’’ did 
not mean the north side of the hatchway should be 
sustained. (2) A covenant ina deed of certain prem- 
ises witha right of way over an adjoining lane, “ said 
lane not to be incumbered or built upon by either 
party,” is a covenant running with the land, and such 
covenant is not restricted by the use of the words 
‘‘cither party ’’ to the actual parties to the deed, but 
applies equally to subsequent grantees. Second Divis- 
ion, Jan. 26, 1892. Dexter v. Beard. Opinion by Par- 
ker, J. 7 N. Y. Supp. 11, affirmed. 

HiGHWAY—DISCONTINUANCE—ADVERSE POSSESSION, 
—Wherea public alley is closed up and held by open 
and notorious possession for more than twenty years, 
the abutting property-owners lose the right to main- 
tain an action for obstructing it. Snell v. Levitt, 110 
N. Y. 595; Washb. Easm. (4th ed.) 718; Yeakle v. 
Nace, 2 Whart. 123; Abendroth v. Railway Co., 122 N. 
Y. 1-14; Lansing v. Smith, 8 Cow. 146; 4 Wend. 10; 
Wood Nuis. 655. Second Division, Feb. 9, 1892. Wood- 
ruff v. Paddock. Opinion by Follett, C. J. 9 N. Y. 
Supp. 381, affirmed. 


INSURANCE—POWERS OF AGENT—PAYMENT OF PRE- 
MiuM.—(L) On May 12 plaintiffs, desiring to insure their 
premises, applied to N., who had possession of blanks 
issued by defendant company, but no written appoint- 
ment from ,it, and N. made out the application and 
forwarded it to defendant’s agent in a neighboring 
town, who acknowledged the receipt and stated that 
he would advise N. as soon as he heard from the com- 
pany; that the risk was a special one, which he could 
not accept without the company’s approval. About 
May 18, defendant’s agent was notified that the com- 
pany declined the risk, but omitted to so inform N. 
until after a loss, which occurred on June 6. The pre- 
mium for the insurance had been previously paid to 
N. by plaintiffs, but N. had not remitted to defend- 
ant’sagent. At that time N. informed plaintiffs that 
the policy would be all right. Held, that defendant 
was not liable. (2) As N. had no power to bind the 
company, as plaintiffs knew, the payment of the pre- 
mium to him did not render defendant liable. Second 
Division, Jan. 26, 1892. More v. New York Bowery 
Fire Ins. Co. Opinion by Brown, J. 10 N. Y. Supp. 
44, reversed. 

LEASE— RENEW AL—COVENANTS.—A lease contained 
a covenant by the lessors that they, prior to the expi- 
ration of the term, would pay to the lessees the value 
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of the buildings erected by the latter on the premises, 
or would grant them a renewal lease containing like 
covenants. Held, that such renewal lease ueed not 
contain a covenant for payment for buildings or fur- 
ther renewal. Dec. 22, 1891. Leary v. llutton. Judg- 
ment affirmed on opinion below. 12 N. Y. Supp. 476, 
affirmed, without opinion. 


MECHANICS’ LIENS — CONTRACT — MATERIAL-MEN — 
JURISDICTION OF CoUNTY COURT—AMENDMENT.—(1) A 
contract for the erection of a building provided that a 
certain payment should be due *‘ when the plastering 
was finished.’’ The contractor abandoned the job, 
leaving the halland parlor without their last coat of 
plaster, and the stairs, under which there should have 
veen plastering, not put up. Held, that there was such 
a substantial failure to complete the plastering that 
the payment was not due. (2) At the time one who 
had supplied materials to the contractor filed his lien, 
there was nothing due the contractor, who afterward 
willfully abandoned the job before any money became 
due him, since the filing of the lien; but the owner un- 
der a provision of the contract permitting him to do 
so, completed the building according to the contract 
for less than the contract-price. Held, that the lien 
attached to the extent of the difference between the 
cost of completing the building and the amount unpaid 
on the contract when the lien was filed. Follett, C. J., 
dissenting. (3) Where suit is begun in the County 
Court, whose jurisdiction is limited to $1,000, to fore- 
close a lien for 31,670, by service of a summons which 
does not show what the action was brought for, the 
court has jurisdiction to allow the complaint to be 
amended so as to demand less than $1,000, and to ren- 
der judgment according tosuck amended prayer. Sec- 
ond Division, Feb. 9, 1892. Wan Clief v. Van Vechten. 
Opinion by Vann, J. 8 N. Y. Supp. 760, modified. 


MUNICIPAL CORPORATIONS—CONTRACT WITH WATER 
COMPANY.—(1) After the granting by town authorities 
of an application for the privilege of supplying the 
town and its inhabitants with pure and wholesome 
water, the water company, duly incorporated, entered 
into a contract with the town to erect water-works, 
and lay in the principal streets twenty-three miles of 
pipe, “for the purpose of supplying the town and its 
inhabitants with pure and wholesome water,” to erect 
two hundred fire hydrants, to be used only for fire 
purposes, aud to erect two pumps of a certain capacity, 
fixing a maximum rate for private consumption. 
Held, that such contract should be construed as one to 
furnish a supply of water, and not as one for the erec- 
tion of water-works merely, and was valid. (2) The 
fact that the commissioners of highways, who signed 
the contract on the part of the town, were to be paid 
by the company for their services in directing and su- 
pervising the laying of the pipes, it not appearing that 
such agreement had any influence in procuring the 
contract or in the method of its execution, the terms 
being fair and just on both sides, and the compensa- 
tion reasonable, and such services not being required 
of them by law, will not vitiate the contract. Jan. 20, 


1892. Nicoll v. Sands. Opinion by Peckham, J. 14 
N. Y. Supp. 448, affirmed. 
DEFECTIVE STREETS — DUTIES OF VILLAGE 





TRUSTEES.—(1) Under Laws of 1854, chapter 352, pro- 
viding that the trustees of the village of Canandaigua 
shall be commissioners of highways for the village, 
with powers to regulate, repair, etc., the streets and 
walks, it isthe duty of the trustees to repair the side- 
walks, and the village is liable for injuries occasioned 
by their failure todoso. (2) Notice of the defect to 
one acting as street commissioner, and admitted of 
record to be such by the village, whose duty it was 
“to examine the streets and sidewalks,”’ though not 
de jure such officer, is sufficient to charge the village, 











Jan. 20, 1892. 
anduigua. 
affirmed. 

RAILROADS—REORGANIZATION—REISSUE OF STOCK 
—RIGHTS OF BONDHOLDERS.—The bondholders of a 
railroad company authorized defendants, as trustees, 
to purchase the road and property on foreclosure, and 
to organize a new corporation, and divide the stock 
among the bondholders in proportion to the amount 
of bonds held by each. Defendants formed a company 
with a capital of $2,000,000, under a charter which pro- 
vided for the completion of the road. The laws of 
Kentucky, under which the road was reorganized, only 
allowed the issue of paid-up stock to the amount of the 
original cost of the road,and such sum as might be 
necessary to complete the same. Defendants issued 
paid-up stock to the amount of the accrued cost of the 
road, $994,000, to the bondholders, and retained the 
residue for the completion of the road, instead of dis- 
tributing the same among the bondholders as de- 
manded by plaintiff. Held, in the absence of evidence 
of bad faith on the part of the trustees, that the resi- 
due of stock in question was properly retained, and 
that an injunction against the transfer of the road 
should have been denied. Jan. 20, 1892. White v. 
Wood. Opinion by O’Brien, J. 13. N. Y. Supp. 631, 
reversed. 


McSherry v. Truslees of Village of Can- 
Opinion by Gray J. 12 N. Y. Supp. 751, 


SALE—GOOD-WILL—‘‘ CARRYING ON SAME BUSINESS’? 
—BREACH.—An agreement by defendant, on sale of the 
stock and good-will of a plant for making zine etch- 
ings, that he will not enter into the same line of busi- 
ness in any way or manner whatever, is not violated 
by engaging in the electrotyping and stereotyping 
business and supplying occasional demands for zine 
etchings from customers by procuring them from 
makers not connected with defendant. Jan. 20, 1892. 
Breck vy. Ringler. Opinion by Earl. J. 13 N. Y. Supp. 
501, reversed. 

TENANTS IN COMMON--FORECLOSURE—PARTITIO = - 
FRAUD.—(L) Where tenants in common, who are in 
possession of the land, and in receipt of the rents and 
profits, induce the holder of a mertgage for much less 
than the value of the land, to foreclose, and they buy 
in the land at the foreclosure sale for the amount due 
on the mortgage, they will be decreed to hold the title 
soacquired in trust for themselves and for their co- 
tenants, who were not in possession. (2) Tenants in 
common, who institute partition proceedings, and buy 
in the property themselves at partition sale, do not, 
when the proceeding is regularly conducted, hold the 
title so acquired in trust for themselves and their co- 
tenants, even though the latter are minors. Feb. 9, 
1892. Carpenter v. Carpenter. Opinion by Audrews, 
J. 12N. Y. Supp. 189, reversed. 


TRUSTS — APPOINTMENT OF NEW TRUSTEES. — (1) 
Where overdue notes are assigned by the owner upon 
the express agreement that the assignee shall collect 
the notes if possible, or if they are uncollectible, shall 
obtain new notes in their place, and shall give the pro- 
ceeds or the new notes to athird person, the assignee 
holds the notes and their proceeds in trust for such 
person. (2) Upon the filing of a petition showing 
prima facie that a deceased person held certain per 
sonal property in trust for the petitioner, it is proper 
to appoint a new trustee, even though the existence of 
the trust be denied by the administrator, since such 
appointment does not prevent the administrator from 
denying the existence of the trust when afterward 
called upon by the new trustee to deliver the trust es- 


tate. Feb. 2, 1892. Jn re Carpenter. Opinion by An- 
drews, J. 15 N. Y. Supp. 817, reversed. 


VENDOR AND PURCHASER-—SPECIFIC PERFORMANCE 
—TITLE—RECITAL IN DEED—RES ADJUDICATA.—(1) In 
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a suit for the specific enforcement of a contract to pur- 
chase land, it appeared that the vendor’s title was de- 
rived through a deed which recited that the grantor 
therein had previously conveyed part of the land to a 
third person, naming him. No deed to such person 
had been recorded, though thirty years had passed 
since the first-named deed was given. Held, that 
the recital rendered the vendor’s title unmer- 
chantable. (2) A decree in a suit between two remote 
grantors of the vendor, in which it was adjudged that 
no such deed as that named in the recital had been 
given, is not sufficient to cure the defect, where 
neither the vendee nor the person to whom the deed 
was said to have been given was a party to the suit. 
Second Division, Feb. 9, 1892. Dingley v. Bon. Opin- 
ion by Haight, J. 8 N. Y. Supp. 935, affirmed. 


WILLS—CONSTRUCTION— ESTATE.—A_ provision in a 
will that ** Lalso give, devise and bequeath to my wife, 
K., all the rest and residue of my real estate, but on 
her decease the remainder thereof, if any, I give and 
devise to my said children,’’ vests in the widow a life- 
estate with a power of sale to be exercised during her 
life for her own benefit, and a remainder in fee in the 
children, subject to the exercise of the power. Crozier 
v. Bray, 120 N. Y. 366; Van Horne v. Campbell, 100 id. 
287; Wager v. Wager, 96 id. 164; Terry v. Wiggins, 47 
id. 512; Norris v. Beyea, 15 id. 280; Smith v. Bell, 6 
Pet. 68; 1 Rev. Stat., p. 748,§ 1. Second Division, Feb. 
12, 1892. Leggett v. Firth. Opinion by Vaun, J. 6N. 
Y. Supp. 158, affirmed. 


——_.-——————— 


CORRESPONDENCE. 





PoWER IN TRUST— TOWNSHEND v. FROMMER, 125 
N. Y. 446. 
Editor of the Albany Law Journal: 

Your issue of March 12 contains an interesting criti- 
cism of Townshend v. Frommer. I entirely disagree 
with the writer, and would like to point out what ap- 
pear to be two fatal defects in his reasoning, which 
were specially called to my attention by the discussion 
of this same case in Mr. Chaplin's recently-published 
book on Suspension of the Power of Alienation. 

The facts, as stated by your correspondent, were as 
follows: C. owned land subject to a mortgage. She 
conveyed that land to a trustee on trust, to receive the 
rents and profits and pay them to her during her natu- 
ral life, and on the further trust that at her death he 
should convey the same in fee to the children of C. liv- 
ing at her death, and the surviving children of such as 
might then be dead, in equal portions, per stirpes and 
not per capita. The mortgage was subsequently fore- 
closed. C.and trustee were made parties. Children 
of C. then living were not made parties. C. died. The 
plaintiff, a grantee of children and grandchildren of 


C., brought ejectment against the defendant, a grantee | 


of the purchaser at the foreclosure sale. 

The question to be decided was, whether it was or 
was not necessary, in the foreclosure suit, to bring in 
the then living children of C. as parties. And the an- 
swer to this question depended entirely on another, 
clearly stated in the opinion of the court, on page 454, 
whether the then living children of C. did or did not 
during C.’s life have a vested remainder. If so they 
were necessary parties. If not so, they were not nec- 
essary parties. This was the only point to be settled. 

Now in approaching this point, I think your corre- 
spondent’s error is just here’ that he assumes that the 
mere fact that there are beings in existence who would 
certainly take the fee if the life estate were to terini- 
nate now, is conclusive on the character of the future 
interest, and invariably renders it vested. In support 
of this claim he cites the phraseology of the statutory 








definition of vested remainders, and the case of Moore 
v. Liitel, 41 N. Y. 66. 

Now this view of the statute, and the rule expressed 
in the opinion in that case, that all remainders of this 
class, inclnding the one then under discussion, must 
be vested, have been entirely exploded. I will here 
only quote the words of the Court of Appeals in Hen- 
nessy V. Patterson, 85 N. Y. 91, where, in speaking of 
Moore v. Littel, they say “ the case was really decided 
upon the ground * * * that the remainder was 
contingent, but nevertheless an expectant estate,” etc. 
Hennessy v. Patterson is itself a case of the class un- 
der consideration, yet the court held that the remain- 
derman took a contingent and nota vested remainder. 
In fact the intent of the grantor, or testator, as shown 
in the form in which he has chosen to cast his future 
gift, still has a large influence, as at the common law, 
in determining whether it isto be regarded as vested 
or contingent. The cases above cited, and the point in 
hand, are very fully and clearly discussed in the book 
I have already referred to, in sections 28-52. 

The other weak link in your correspondent’s chain 

is that he overlooks the fact that in searching for the 
intent of the grantor or testator, on the question of 
vesting, the courts have established a distinction be- 
tween cases where, after a trust, there is a power to 
convey to particular existing persons, or a particular 
existing class, actually pointed out, and those where 
there are as yet no persons who have acquired the de- 
scription employed in the will or deed to desiguate the 
remaindermen. On this point IT should like to quote 
Mr. Chaplin's statement, which seems to me to sum 
the whole matter up very concisely: 
“Sec. 372. (1) If the persons to whom the convey- 
ance is to be made cannot be ascertained until the 
time comes for the conveyance, then the reversion re- 
mains in the heirs of the devisor, or in the grantor and 
his heirs, until that time comes,even though there 
are persons in being who, if the trust estate should 
now terminate, would thereby at once become the per- 
sons entitled to the estate. In such a case the donee 
cannot execute the power, and the statute cannot exe- 
cute the use, until the trust estate does terminate. In 
the meantime the interests of the now-living persons 
in whom the estate may become vested when the trust 
terminates are contingent. Such was the state of facts 
in Townshend v. Frommer. And it seems that their 
interestis not aremainder at all.’’ (Citing authori- 
ties.) 

* Sec. 573. (2) But if the persons to whom the convey- 
ance must be made by the donee of the power are spe- 
cifically designated persons in existence, they take a 
vested remainder in spite of the power.” (Citing au- 
thorities. ) 

* Sec. 374. This point appears to be settled by the 
case of Moore v. Appleby. This wasa suit by a pur- 
chaser, under a contract of sale, to recover an advance 
payment, on the ground of defective title. Objection 
to the title was based on the following facts: Testator 
devised his land — including the parcelin question—to 
G. upon two trusts; first,to receive the rents and profits 
and apply them to the use of C. for life, and secondly, 
at the death of C. to convey the land to C.’s children, 
or, if there were no children, to C.’s heirs. In an ac- 
tion to partition testator’s lands during C.’s life, his 
children were not brought in as parties. It was ob- 
jected by the purchaser that their rights in the parcel 
covered by the contract of sale, under which plaintiff 
had made his advance payment, had not been cut off 
by those proceedings. The question was thus pre- 
sented, whether the children of C. living during his 
life had a vested remainder. The only distinction be- 


tween the facts in this case and that of Townshend v. 
Frommer is that here the class to whom the trustee 
was directed to couvey was designated, and members 
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of it were already in existence answering to the de- 
scription of ‘children of C.," while in 
Frommer there were during the trust term no persons 
in being answering to the description by which testator 
chose to indicate those to whom the future convey- 
ance should be made, namely, ‘the children of said 
Clarissa living at her decease, and the surviving chil- 
dren of such of them as may then be dead.’ The differ- 
ence in the form of describing the future grantees is 
clearly such as would at common law, and under our 
statute, renderthe members of the class in one case 
ascertained, and in the other case yet to be ascer- 
tained. And out of this distinction arises the differ- 
ence in the decisions of the court in the two cases. 
“Sec. 375. For in Moore v. Appleby the court, hay- 
ing shown that apart from the presence of the at- 
tempted express trust, or valid power to convey, the 
children of C. would take a vested remainder after 
the trust estate, add: ‘And that was not defeated in 
this instance by the direction given to the trustee to 
convey, assign and transfer the estate on the termina- 
tion of the trust, for that was not a purpose for which 
a trust could be created under the provisions of the 
statute. This direction, at most, created only a power 
over the estate in the trustee, and where such a power 
may be created the land, notwithstanding its exist- 
ence, will descend to the persons entitled to inherit it, 
subject to the execution of the power. * * * Un- 
der these provisions of the statute, as they have been 
construed, the persons entitled to the property in re- 
mainder after the decease of the testator’s son Charles 
C., which would terminate the trust estate, had a 
vested interest in the property, and should have been 


’ 


made parties to the action in partition * * * , 
And this result was approved, and the judgmen 
unanimously affirmed, by the Court of Appeals. 

* Sec. 376. It appears impossible to reconcile this 
case with Townshend v. Frommer, except on the prin- 
ciple already stated, that where there is a power to 
convey at the end of the trust term, and there are in 
the meantime no persons possessing the capacity, or 
answering the description, by which the creator of the 
estate has chosen to designate the future grantees, the 
future interest continues contingent until there are 
persons who possess that capacity and answer that de- 
scription. While where there is a power to convey, at 
the end of the trust term, to persons now answering 
to the description, or to a designated class now repre- 
sented by members answering to the description, 
there the existence of the power does not in any way 
interfere with the vested character of the future estate. 

**Sec. 377. The suggestion that the distinction be- 
tween the two cases lies in the fact that in one the in- 
strument was a will and in the other a deed” (citing 
Mr. Abbott’s note in 26 Abb. N. C., at 465), “ appears 
to be without substantial basis either on reason or au- 
thority. The true distinction seems to be clearly 
pointed out in the opinions of the courts in the follow- 
ing words: 


} 


Townshend v. 














** Moore v. Appleby. 


“*What the statute there- 
fore designed was * * * that 
the -property in remainder 
should, in the case of a devise 
of this nature, devolve upon 
the persons entitled to take it 
in remainder. And that was 
not defeated in this instance 
by the direction * * * to con- 
vey * * * on the termination 
of the trust.’ 


* Townshend v. Frommer. 


*** Upon the question of the 
vesting quality of an estate, 
which is limited to take effect 
at a future day, upon the ter- 
mination of a prior trust es- 
tate, in persons then to be as- 
certained, cases where the 
trust was toconvey to definit: 
persons named might be as 
unsatisfactory as authorities 
as where the grantor or testa- 
tor had given the remainder 
directly. It is the uncertainty 
here as to the precise persons 
in whom would exist the right 
to enforce the execution of 
the power in trust if, upon 
Mrs. Curtis’ death, any estate 
remained to be conveyed, that 
introduces the element of con- 
tingency.’ 





**Sec. 578. It must however be admitted that a cer- 
tain doubt is thrown upou the conclusion here arrived 
at, by the fact that if it is correct, the elaborate and 
valuable discussion in the opinion in V'ownshend y. 
Frommer, of powers to convey, and of the bearing of 
their presence upon the nature of the future interest 
of the proposed grantees, is not strictly essential to the 
conclusion reached by the court, inasmuch as the 1 
sult would have been the same if the presence of the 
power had been entirely disregarded. But althoug) 
thus not strictly essential to the result, yet the discus 
sion in the opinion is still not inappropriate, and fol- 
lows naturally from the form of the contention over 
the effect of the power in the case before the court. 
And this difficulty appears less serious than that in- 
volved in considering that Townshend vy. Frommer ai- 
rectly overrules so recent and so important a case as 
Moore v. Appleby, without even a mention of it, and 
particularly in view of the fact that in Townshend y. 
Frommer the court, in the passage already quoted, ap- 
pear'to recoguize without disapproval the existence of 
the class of cases represented by Moore v. Appleby, 
and look on their decision in Townshend v. Frommer 


’ 


as in no Way inconsistent with earlier authorities.’ 
P 
— = 


NEW BOOKS AND NEW EDITIONS. 





OSTRANDER ON FIRE INSURANCE. 

This is a monograph of moderate size, citing a mod- 
erate number of cases, and apparently chiefly devoted, 
as the title page indicates, to ‘‘an analytical discussion 
of recent cases.’”’ It is concisely written, and seems 
methodically arranged. The scheme of the work is 


judicious and useful,but of the value of the analysis we 
| cannot speak upon such a cursory examination as we 


are able to bestow. The chapters on ‘other insur- 
ance” and ‘‘ arbitration ” cannot but prove of speci:! 
There is even one chapter on the ‘iron safe 
Altogether it 
Rollins 


use. 
clause ” and another on “explosions.” 
looks like a practical and useful treatise. 
Publishing Co., Chicago. 


RICHARDS ON INSURANCE. 

This, a work on the general law of insurance, by 
Prof. George Richards, of Columbia Cullege Law 
School, is designed primarily for the class-room, and 
professes to combine the benefits of the text-book 
with the case system inteaching law. The first part, 
in some two hundred and sixty pages, states the prin- 
ciples, and the second, in three hundred pages, sets 
forth the illustrative leading cases in full, with admir- 
able short head-notes or suggestive catch-lines. There 
is also an appendix of statutes and forms. There can 
be no doubt of the excellence of the work as a manual 
forstudents, and it must possess a value for the prac- 
titioner as well. For example, in sixty pages, the au- 
thor gives the meaning and legaleffect of every clause 
in the New York fire policy. As the work of an expe- 
rienced insurance practitioner and lecturer, we recom- 
mend it to students and the bar. Banks & Brothers, 
New York and Albany. 





>—_—_—_—— 


In the deplorable case of Osborne v. Hargreaves one 
point that strikes an Indian reader is the rapidity with 
which the dispute came on for trial. The jewelry is 
said to have been stolen about February 18, and on 
February 19 it was sold to Messrs. Spink & Co., jewel- 
ers in the city of London. Mrs. Hargreaves filed a 
suit against Messrs. Spink who pleaded the custom of 
market overt. The suit was heard or October 25 and 
judgment was given on November 2. Meanwhile Mrs. 
Osborne had filed a suit for slander and it came on for 
hearing on December 14. In an Indian district with 
heavy files the issues would barely have been settled 
by that time.—/ndian Jurist. 
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CURRENT TOPICS. 





HE most important legal event of last week un- 
doubtedly was the report of the committee ap- 
pointed by the New York City Bar Association to 
investigate the charges which are popularly current 
regarding the conduct of Judge Maynard in respect 
to the Dutchess senatorial election returns. It is a 
disagreeable topic, and we do not care to discuss it, 
and yet the legal journalist should not keep silent 
on it. The action of the committee, made up of 
seven democrats and two republicans, cannot 
fairly be regarded as partisan. The report, drawn 
by Mr. James C. Carter, acknowledged to be the 
leader of the city bar, a calm and unprejudiced gen- 
tleman and a citizen of wide influence, and con- 
curred in by the eight other members of the com- 
mittee, gentlemen also standing in the very front 
rank of the city bar and high in the public esteem, 
is a very serious arraignment. The report was writ- 
ten in the light of Judge Maynard’s public letter of 
explanation, a letter which failed to satisfy the City 
Bar Association of the propriety of his conduct. 
It was adopted, almost unanimously, by a meeting 
at which nearly or quite five hundred of the most 
respectable and eminent lawyers of the city were 
present and took part —the largest meeting of the 
association ever held, as we are informed. In our 
judgment, this document deserves, indeed de- 
mands, prompt, serious and unpartisan attention of 
the Legislature, and more than this, it should lead 
to an investigation by the bar and the court of 
Judge Maynard’s home. The charges are so weighty, 
and so closely concern the propriety of his conduct 
as a lawyer and his iitness to occupy a place on the 
bench, as entirely to remove the discussion from 
the region of politics. 


Mr. Hustcd has introduced in the Assembly a 
very important proposition to amend the Penal 
Code hy providins for the confinement of persons 
acquitted of criminal charges on the ground of in- 
sanity. It provides that when the acquittal is on 
that ground the jury shall so declare in the verdict ; 
that in other than capital cases, and cases of at- 
tempt to commit felonious homicide, if the defend- 
ant be in custody, and the court deem his discharge 
dangerous to the public peace or safety, it shall 
order him to be committed to the State lunatic asy- 
lum until he becomes sane; that in capital cases 
and cases of attempt to commit felonious homicide, 
the trial court ‘‘ shall make an order that the per- 
son so acquitted shall be confined in the State luna- 
tic asylum for a period of not less than ten nor more 
than twenty years, and until it shall be proved in 
the manner provided by law that the defendant has 
been restored to sanity. The said defendant shall 
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be confined in such lunatic asylum accordingly, and 
shall not be discharged or set at liberty before the 
expiration of the period mentioned in said order, 
except as herein provided. The governor shall have 
power, at any time, if in his opinion justice shall re- 
quire it, to discharge any person confined in the 
State lunatic asylum under the provisions of this 
section in relation to acquittals on the ground of in- 
sanity in capital cases, and in cases of attempt to 
commit felonious homicide,” upon specified notice 
to the district attorney. To the provision relating 
to the first class of cases there can be no objection. 
In respect to the other there can be no objection to 
the provision for commitment to the asylum; but 
in respect to the absolute provision for confinement 
there for a period of from ten to twenty years, with- 
out regard to the possible recurrence of apparent 
permanent sanity, the serious question arises: what 
constitutional power has the State to punish by im- 
prisonment an innocent and sane citizen? Innocent 
he must be deemed in every case because acquitted ; 
sane he may become in the ordinary course of na- 
ture and under the usual treatment of the asylum. 
The intrinsic difficulty is, the act makes no discrim- 
ination, and indeed discrimination is impossible. 
Soa man who kills another in a fit of delirium tre- 
mens, or a mother who kills her new-born babe in 
an attack of insanity not unusual in such circum- 
stances, may be subjected to long imprisonment, 
although the normal and apparently permanent con- 
dition of mind may have returned, just the same as 
the coward who kills his wife’s unarmed seducer or 
the deliberate murderer who successfully affects 
insanity. It cannot be too strongly emphasized — 
the State has no legal nor moral power to imprison 
an innocent and sane person simply because he has 
once been insane. Everybody must acknowledge 
the evil of the existing conditions, and must sympa- 
thize with Mr, Husted in any judicious attempt to 
find a remedy, but it will appear to most lawyers 
that under the present fundamental law nothing 
more can lawfully be done then to order the con- 
finement in the asylum until sanity resumes its 
sway. As tothe provision investing the governor 
with discretionary power to release the prisoner, it 
will at once appear to lawyers that the State has no 
right to place the freedom of an innocent and sane 
person at the mercy cf the governoror any other 
tribunal. It seems clear to us that one thus con- 
fined, and whose sanity should be certified by the 
proper authorities, would be entitled to discharge 
on habeas corpus. The State cannot convert the in- 
sane asylum into a penitentiary. 


The Green Bag for March has a fine and lifelike 
portrait of Sir Charles Russell, with an excellent 
and very discriminating sketch of his character and 
career; an entertaining article by Prof. Dwight on 
‘‘Tawyers as Biographers;” the first installment of 
an historical sketch of the Minnesota Supreme 
Court, with many old and quaint portraits of the 
early judges; an interesting sketch of Lord Presi- 
dent Inglis, and sundry other ‘‘ entertaining” mat- 
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ter. In addition, it has a metrical account of Turn- 
table Law as held in Massachusetts in a case of 
small-boy. We do not understand that the portrait 
of Mr. Roger Foster, in the advertising pages, is in- 
tended to represent a small boy, but it looks amaz- 
ingly young fora professional gentleman old enough 
to write a book on ‘‘ Practice,” and of whom we 
have heard and seen things for a good many years. 


It was a happy thought of the Saturday Night 
Club of the city of New York to invite some of the 
leading representatives of the Press of the city to 
dinner at the Holland House last Saturday night. 
Under the genial and graceful leading of Mr. Clark 
Bell —an intellectual double-ender, lawyer and 
physician in one and the well-known editor of the 
Medico- Legal Journal —the feast passed off prosper- 
ously and the thirty-four feasters enjoyed them- 
selves. Under the gentle and persuasive influence 
of the ‘‘loving cup,” the mortal enemies of the 
Press, who hardly ever speak as they pass by, be- 
came enthusiastic in praise of one another, and 
mentally ransacked the dictionary for favorable 
epithets. We almost wished we had an enemy 
present that we might forgive him. The Tower of 
Babel or the day of Pentecost was scarcely more 
prolific in tongues, for Congressman Fitch spoke in 
German (so we are informed), Signor Lozano in 
Spanish, Mr. Willie Wylde in Irish-atte-Oxford, 





and the chairman bravely essayed a little French. | 
Wit and wisdom flowed around the board, and | 


brilliant and original sentiments were uttered on 
our right by Mr. Horace White on Bryant’s ‘‘ Wa- 
terfowl,” and ex-Senator Miller on our left on the 
blessings of wood-pulp. Mr. Murat Halstead and 
Colonel Cockerill figuratively fell on each other’s 
neck, and Mr. Wylde fell on everybody’s neck a la 
Professor Sullivan. Mr. W. J. Hill sang several 
pretty songs very admirably. There were only three 
or four lawyers present, most of them went home 
early, and after that the editor of the ALBany Law 
JourNAL feit as lonely as the one righteous man in 
Sodom, candidly confessed his inferiority in legal 
journalism to any of the omniscient gentlemen 
around him, and deprecated their harsh judgment 
in his allocution. If we have any influence with 
Mr. Clark Bell we would say, encore, da capo, do so 
some more. No brighter or better idea has dawned 
on the arid waste of journalism, and no man is bet- 
ter adapted to put it into concrete form than Mr. 
Clark Bell. 


The popularity of Shakespeare seems to continue. 
Volume 16 of the Bankside edition is at hand, con- 
taining the play of Henry Fifth, the players’ text 
of 1600 and that of the first folio of 1623, with an 
introduction, conjecturing the sources of the play 
and commenting on the differences between the 
two texts, by the Rev. Henry Paine Stokes, of Cam- 
bridge University, England. The former text has 
seventeen hundred and twenty-one lines as against 
thirty-three hundred and seventy-six of the latter, 
which is a very remarkable growth, There must 








be a large amount of Baconian autobiography in the 
latter!— Mr. Horace Howard Furness issues The 
Tempest in his superb and marvellously learned va- 
riorium edition. He again evinces his extraordinary 
insight of the spirit of the dramatist, altogether un- 
paralleled in a scholar of such nice and critical 
learning. His defense of Caliban, in the introduc- 
tion, is a beautiful piece of Shakespearian commen- 
tary, worth volumes of the Furnivalls and Ger- 
vinuses. We admire his scarcely-disguised con- 
tempt for the word-hunters who have so long, so 
industriously, and so stupidly groped about for 
Shakespeare’s meanings. He frankly confesses that 
he does not care what ‘‘scamels” are, as to the 
meaning of which he gives two solid pages of con- 
jecture by others. The Century Dictionary says a 
scamel is a godwit. Well, it is clear that most of 
the Shakespearian Commentators have none of it. 


In American Notes and Queries, of March 12, 1892, 
is an explanation of the origin of the term ‘‘ Lynch 
Law.” The writer derives it from Col.Charles Lynch, 
a Virginian whig soldier of the Revolutionary War, 
who, as chief magistrate, wasin the habit of holding 
a court at his house, in Avoca, Campbell county, for 
the trial of tories, who if found guilty were tied to 
a certain walnut tree, given thirty-nine lashes and 
made to shout ‘‘ Liberty forever!” The prisoner 
was faced by his accusers, heard the testimony and 
was heard and gave testimony for himself. The 
writer says that in later times the stripes gave way 
to the sentence of death, ‘‘and many lives have 
thus closed without ceremony, but no one ever came 
to his death at the hands of the gallant Col. Lynch 
except on the battle-field.”. The tree itself never 
bore any human fruit. A wood-cut of the tree is 
given. So here goes another of the traditions of 
history. 


Mr. Walter 8. Perry, of Portland, Oregon, evi- 
dently mistakes this journal for an animal paper, 
He sends us a very merry newspaper effusion, of his 
own, relating to the trespass case of Williams v. 
Ready, 72 Wis. 408, about ‘‘the goat, the boy and 
the dog,” and does us the undeserved honor to say: 
‘*T am confident that the able and conscientious 
reporter of the opinions of the Supreme Court of 
Wisconsin was entirely unconscious of the humor 
that lies in the situation described in his statement 
of the case; and I am quite sure that the humorist 
of the legal press, Mr. Irving Browne, will thank 
me for supplying his peculiar and highly entertain- 
jing talent with this material. I give you the state- 
ment as it stands with some few observations of my 
own, which are advanced merely as suggestions for 
Mr. Browne’s future magnum opus.” We vehe- 
mently disclaim this praise. The difficulty with 
Mr. Perry’s ‘‘attempt at vindication of this perse- 
cuted trio of juvenile martyrs” is, that he (very 
successfully) injects fun into the case; our efforts 
have always been conscientiously restricted to ex- 
tracting fun from the cases. Mr. Perry informs us 
that ‘‘the defendant had to pay but six cents; and, 
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he having made what the court allowed to be a 
proper offer of acompromise, the plaintiff was taxed 
with the costs. It may seem a hard case for a man 
who has had his clothes eaten up by a boy, and his 
corn chased and worried by a dog and his cattle 
trodden down by a goat to get no more for this 
great loss than six cents, and to have to pay the 
costs in the bargain; but the justice of the peace 
who originally tried this cause, and the county 
judge who affirmed his action upon the costs, and 
the justices on the supreme bench who stood by the 
lower courts, were evidently all of them men who 
were boys” in their youth, unlike the Massachusetts 
court in the turntable case reported metrically in 
the current Green Bag. Mr. Perry should have 
sent his article to Our Dumb Animals newspaper, at 
Boston. But we will look into Williams v. Ready. 


We have always thought the English an ungallant 
people toward their women, and our impression is 
confirmed when we find the vice-chancellor of Cam- 
bridge University (a clergyman at that) sending 
Daisy Hopkins to the ‘‘ Spinning-house,” a jail, for 
fourteen days for ‘‘ walking with an undergradu- 
ate” at 10.30 p.m. Daisy was probably so-named 
sarcastically, and the real animus of the charge was 
immorality, walking with ‘‘steps that take hold on 
hell,” but unfortunately there was nothing in the 
charge to show it, and so Daisy was set at large on 
habeas corpus by Lord Coleridge and Smith, J. (66 
L. T. Rep. [N. S.] 53). Smith, J., observes: ‘‘ For 
time out of mind in these records of the Vice-Chan- 
cellor’s Court, instead of putting down the actual 
delinquencies against these women (and I suppose 
many of them have been convicted), in mercy to 
these women they do not keep a record of the ac- 
tual facts, but they have put down for years and 
years ‘walking with a member of the university.’ 
We are dealing with a criminal jurisdiction. What 
is the charge which was read out to this woman to 
which she pleaded not guilty? The evidence is all 
one way. The charge is ‘walking with a member 
of the university.’ Unfortunately they did not go 
on, as I have no doubt the university will go on 
after this, to say ‘a person suspected of evil,’ so as 
to bring it within the words of the statute.” So it 
seems that ‘‘walking” in law does not mean 
“ street-walking,” and Daisy gets five solid pages in 
the Law Times Reports. 
better girl. She sued the college people for false 
imprisonment, but the ungallant jury beat her. 





NOTES OF CASES. 
N People v. Ah Sum, Supreme Court of Califor- 
nia, January 9, 1892, defendant was convicted 
of perjury for testifying falsely in a charge against 


him for selling a lottery-ticket. A photographic | 


copy of the ticket was set out in the information. 
It was in Chinese characters, and was not translated 
into English, nor was there any allegation of i: 


We hope she will be a) 4 : 2 
I | State of California, a certain document, instrument, 





contents in English. Held, under section 950 of 
the Penal Code, providing that an information 
must contain a statement of the offense in ordinary 
language to enable a person of common understand- 
ing to know what is intended, and under article 4, 
section 24 of the Constitution, requiring judicial 
proceedings to be conducted in English, that de- 
fendant’s motion in arrest of judgment should have 
been granted, The court said: ‘‘To one not versed 
in any language other than the English language, 
the ‘certain document, instrument, paper and lot- 
tery-ticket,’ alleged to be in the words and figures 
set out in the complaint, would be wholly unintel- 
ligible. An indictment or information must con- 
tain ‘a statement of the acts constituting the of- 
fense, in ordinary and concise language, and in such 
manner as to enable a person of common under- 
standing to know what is intended.’ § 950, 
Penal Code. An information partly in English and 
partly in Chinese cannot be said to be in ‘ordinary’ 
language. The Constitution requires judicial pro- 
ceedings to be conducted, preserved and published 
in no other than the English language. Const., art. 
4,§ 24. Mr. Bishop says: ‘In some of our States 
there are statutes expressly excluding all languages 
but the English, and such is clearly the general 
American law.’ 1 Bish. Crim. Proc., § 342. The 
attorney-general says: ‘Assuming for the purpose 
of the argument, and only for the purpose of the 
argument, that a mistake was made by the pleader 
by inserting in the information in this case the al- 
leged lottery-ticket in question, still we claim that 
the setting out of the alleged original lottery-ticket, 
in the manner and character in which it is set out 
in the information, constitutes an objection to the 
information, if such an objection exists at all, on 
the ground that the information is ‘defective in 
matter of form’ only, and not in matter of sub- 
stance.’ Who can determine that question without 


| first knowing all that it contains? Whether the 





unknown matter is a matter of substance or of form 
only cannot be determined until it ceases to be un- 
known. The allegation of the information is that 
on the trial at which the appellant is alleged to have 
committed the perjury ‘it then and there became 
and was material on said trial, action and proceed- 
ing to know whether or not the said defendant, Ah 
Sum, did furnish, sell and transfer to one John 
Ferrin, in the city of Oakland, county of Alameda, 


paper and lottery-ticket in the words and figures 
following, to-wit: ’"—which are said to be words and 
figures in the Chinese language; certainly not in 
English. The section of the Penal Code under 
which the defendant was prosecuted and tried in 
the police court reads as follows: ‘Every person 
who sells, gives or in any manner whatever fur- 
nishes or transfers to or for any other person any 
ticket, chance, share, or interest in, or depending 
upon the event of, any lottery, is guilty of a misde- 
meanor.’ The thing which the defendant is alleged 
to have sold is alleged to have consisted of certain 
‘ords and figures set out in the information. On 
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examination of the matter set out as words and fig- 
ures, we discover no words, and but few figures— 
nothing to indicate that the thing alleged to have 
been sold by the defendant to John Ferrin was a 
lottery-ticket. A translation of it might have 
shown that it was not. And so long as we do not 
know what it was we have no right to assume that 
the selling of it constituted a misdemeanor, If we 
strike out of the information every thing except 
what is expressed in English, there will remain no 
allegation of the sale of any thing by the defendant 
to anybody.” 


In Jones v. President, etc., of the Village of Port- 
land, Supreme Court of Michigan, December 21, 
1891, where one who has sued for personal injuries 
by neglect employs a physician to make an exami- 
nation for the purpose of giving testimony, the 
physician may not at the trial testify to exclama- 
tions of pain made by such person on such exami- 
nation, after suit brought. The court distinguished 
Hyatt v. Adams, 16 Mich. 180; Johnson v. McKee, 
27 id. 471; Liliott v. Van Buren, 33 id. 49; Mayo v. 
Wright, 63 id. 32, and said: ‘‘In Railroad Co, v. 
Huntley, 38 Mich. 544, this court had occasion to 
pass upon the competency of testimony of physi- 
cians employed as a mere auxiliary to a lawsuit. 
Chief Justice Campbell, in giving the opinion 
of the court, said: ‘It has been held several times 
by this court that statements of pain and of its lo- 
cality were exceptions to the rule excluding hear- 
say evidence. These statements are admitted only 


upon the ground that they are the natural and or- | 
dinary accompaniments and expressions of suffering. | 


It would be impossible in most cases tu know of 
the existence or extent or character of pain without 
them. They are received therefore as acts, rather 
than declarations, and admitted from necessity. 
The rule which admits declarations of present suf- 
fering has never been extended so as to include dec- 
larations either of past suffering, or the causes in 
the past of such suffering, so as to make such 
statements proof of the facts. Declarations con- 
cerning the past are narratives, and not facts. Ex- 
clamations of suffering may be, and, if honest, are, 
parts of the occurrence itself. It is difficult to lay 
down any very clear line of admission or exclusion 
where the exclamation refers to the feelings of the 








moment. But we think it woulc not be safe to re- | 


ceive such testimony in any case where it is not 
natural and ordinary pain, called out without pur- 
pose or in the course of medical treatment. The 
unstudied expressions of daily life or the state- 
ments on which a medical adviser is expected to 
act, and which if feigned he should have skill 
enough to subject to some test of truth, stand on a 
footing which removes them in general from sus- 
picion. But we cannot think it safe to receive 
such statements which are made for the very pur- 
pose of getting up testimony, and not under ordi- 
nary circumstances. The physicians here were not 
called in to aid or give medical treatment. The 
case has been relinquished long before as requiring 





no further attendance. They were sent not merely 
to enable the plaintiff below to prove her case. 
The whole course of the plaintiff was taken to no 
other end. She had in her mind just what expres- 
sions her cause required. They were therefore 
made under a strong temptation to feign suffering 
if dishonest, and a hardly less strong tendency, if 
honest, to imagine or exaggerate it. The purpose 
of the examination removed the ordinary safeguards 
which furnish the only reason for receiving declara- 
tions which bear in a party’s own favor. The gen- 
eral rule in regard to other classes of hearsay evi- 
dence and statements admitted upon the same prin- 
ciple is that they must have been made ante litem 
motam, which is interpreted to mean not merely be- 
fore suit brought, but before the controversy exists 
upon the facts. Stockton v. Williams, Walk. Ch. 
120; 1 Doug. (Mich.) 546, citing the Berkeley Peer- 
age Case, 4 Camp. 401; Richards v. Bassett, 10 Barn. 
& C. 657; Doe d. Tilman v. Tarver, Ryan & M. 
141; Monkton v. Attorney-General, 2 Russ. & M. 160; 
Whitelock v. Baker, 13 Ves. 514. The language 
of Lord Eldon in Whitelock v. Baker has met 
with general acquiescence. He says: ‘ All are ad- 
mitted upon the principle that they are the natural 
effusions of a party who must know the truth and 
who speaks upon an occasion when his mind stands 
upon an even position, without any temptation to 
exceed or fall short of the truth.’ Page 514. It is 
not necessary to consider whether there may not be 
properly received in some cases the natural and 
usual expressions of pain, made under circumstances 
free from suspicion, even post litem motam. The 
case must at least be a very plain one which will 
permit this. The present controversy prescnts no 
such difficulty. The physicians were called in, not 
to give medical aid, but to make up medica] testi- 
mony, and the declarations were made to them 
while engaged in that work. It would be difficult 
to find a case more plainly within the mischicf of 
the excluding rule. While we adhere to the rule 
permitting such testimony in proper cases, w2 do 
not fecl inclined to extend it beyond the necessities 
of the case nor to cases clearly within the exception 
noted in the Huntley Case. * * * In this State a 
party can testify to his sensations of pain and of 
suffering, mental and physical, but a party cannot 
be allowed to corroborate such testimony by wit- 
nesses employed to listen to such statements with a 
view to a suit to be brought or pending.” 


———__¢—___—_— 


CONSTITUTIONAL LAW — POWER OF GOV- 
ERNMENT TO SUE A STATE. 


UNITED STATES SUPREME COURT, FEB. 29, 1892. 


UNITED STATES OF AMERICA V. STATE OF TEXAS. 

A suit may be maintained by the United States against a 
State to determine a disputed bound«ry line between the 
lands of the two parties. 


HARLAN, J. This cuit was brought by original bill 
in this court pursuant to the act of May 2, 1890, pro- 
viding a temporary government for tho Territory of 
Oklahoma. The twenty-fifth section recites the exist- 
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ence of a controversy between the United States and 
the State of Texas as to the ownership of what is des- 
ignated on the map of Texas as Greer county, and pro- 
vides that the act shali not be construed to apply to 
that county until the title to the same has been adju- 
dicated and determined to be in the United States. 
In order that there might be a speedy and final judi- 
cial determination of this controversy, the attorney- 
general of the United States was authorized and di- 
rected to commence and prosecute on behalf of the 
United States a proper suit in equity in this court 
against the State of Texas, setting forth the title of the 
United States to the country lying between the north 
and south forks of the Red river where the Indian 
Territory and the State of Texas adjoin, east of the 
one hundredth degree of longitude, and claimed by the 
State of Texas as within its boundary. 26Stat. 81, 92, 
chap. 182, § 25. 

The State of Texasappeared and filed a demurrer, 
and also an answer denying the material allegations of 
the bill. The case is now before the court only upon 
the demurrer, the principal grounds of which are: 
That the question presented is political in its nature 
and character, and not susceptible of judicial deter- 
mination by this court in the exercise of its jurisdic- 
tion as conferred by the Constitution and laws of the 
United States; that itis not competent for the gen- 
cal government tu bring suit against a Stato of tho 
Union in one of its own courts, especially when the 
right to Lo maintained is mutually asserted by the 
United States aud the State, namely, the ownership of 
certain designated territory, and that the plaintiff's 
cause of action, being a suit to recover real property, 
is legal and not equitable, and consequently so much 
of theact of May 2, 1890, as authorizes and directs the 
prosecution of a suit in equity to determine the rights 
of the United States to the territory in question is un- 
constitutional and void. 

The necessity of the present suit as a measure of 
peace between tie general government and the State 
of Texas, and the nature and importance of the ques- 
tions raised by the demurrer, will appear from a state- 
ment of the principal facts disclosed by the bill and 
amended bill. 

By a treaty between the United States and Spain, 
mado February 22, 1819, and ratified February 19, 1071, 
it was provided: 

“Art. 5. The boundary line between the two coun- 
tries, west of the Mississippi, shall begin on the Gulf 
of Mexico, at the mouth of the river Sabine, in the sea, 
continuing north, along the western bank of that 
river, to the thirty-second degree of latitude; thence, 
by 2 line due north, to the degree of latitude where it 
strikes the Rio Roxo of Natchitoches or Red river; 
then following the course of the Rio Roxo, westward, 
to the degree of longitude one hundred west from Lon- 
don and twenty-three from Washington; then, cross- 
ing the said Red river, and running thence, by a line 
due north, to the river Arkansas; thence, following 
the course of the suuthern bank of the Arkansas to its 
sourco, in latitude forty-two north; and thence, by 
that parallel of latitude, to the South sea. The whole 
being as laid down in Melish’s map of the United 
States, published at Philadelphia, improved to the lst 
of January, 1815. But if the source of the Arkansas 
river shall be found to fall north or south of latitude 
forty-two, then the line shall be run from the said 
source duc south or north, as the case may be, till it 
meets the said parallel of latitude forty-two, and 
thenco, along the said parallel, to the South sea. All 


tho islands in the Sabine, and the said Red and Ar- 
kansas rivers, throughout the course thus described, 
to bolong to the United States, but the use of the 
waters and the navigation of the Sabine to the sea, and 
of the said rivers Roxoand Arkansas, throughout the 








extent of the said boundary, on their respective banks, 
shall be common to the respective inhabitants of both 
nations. 

“The two high contracting parties agree to cede and 
renounce all their rights, claims and pretensions to the 
territories described by the said line, that is to say, the 
United States hereby cede to his Catholic majesty, and 
renounce forever, all their rights, claims and preten- 
sions to the territories lying west and south of the 
above-described line, and in like manner his Catholic 
majesty cedes to the United States all his rights, 
claims and pretensions to any territories east and north 
of the said line, and for himself, his heirs and succes- 
sors renounces all claim to the said territories forever.”’ 
8 Stat. 252, 254, 256, art. 3. 

For the purpose of fixing the line with precision, 
and of placing landmarks to designate the limits of 
both nations, it was stipulated that each appoint a 
commissioner and a surveyor, who should meet before 
the end of one year from the ratification of the treaty, 
at Natchitoches, on the Red river, and run and mark 
the line “from the mouth of the Sabine to the Red 
river, and from the Red river to the River Arkansas, 
and to ascertain the latitude of the source of the said 
River Arkansas, in conformity to what is above agreed 
upon and stipulated, and the line of latitude forty- 
two to the South sea,’’ making out plans and keeping 
journals of their proceedings, and the result to be con- 
sidered as part of the treaty, having the same force 
asif it had been inserted therein. Art. 4. 8 Stat. 
256. 

At the date of the ratification of this treaty, the 
country now constituting Texas belonged to Mexico, 
part of the monarchy of Spain. Subsequently, in 1824, 
Mexico became a_ separate, independent power, 
whereby the boundary line designated in the treaty of 
1819 became the line between the United States and 
Mexico. 

On the 12th of January, 1828, a treaty between the 
United States and Mexico was concluded, and subse- 
quently, April 5, 1852, was ratified, whereby, as be- 
tween those governments, the validity of the limits 
defined by the treaty of 1819 was confirmed. 5S Stat. 
372. 

By a treaty concluded April 25, 1838, between the 
United States and -the republic of ‘l'exas, which was 
ratified and proclaimed October 12 and 13, 1838, it was 
declared that the treaty of limits made and concluded 
in 1828 between the United States and Mexico “is 
binding upon the republic of Texas.’? And in order to 
prevent futuro disputes and collisions in regard to the 
boundary between tho two countries, as designated by 
the treaty of 1828, it was stipulated: 

“Art. 1. Each of the contracting parties shall ap- 
point a commissionor and surveyor, who shall meet 
before the termination of twelve months from the ex- 
change of the ratification of this convention, at New 
Orleans, and proceed tu run and mark that portion of 
the said boundary which extends from the mouth of 
the Sabine, where that river enters the Gulf of Mexico, 
to the Red river. They shall make out plans and keep 
journals of their proccedings, aud the result agreed 
upon by them shall be considered as part of this con- 
vention, and shall have the same force as if it were in- 


serted therein. * * * 
“Art. 2. And it is agreed that until this line 1s 


marked out, as is provided for in the foregoing article, 
each of the contracting parties shall continue to exer- 
cise jurisdiction in all territory over which its juris- 
diction has hitherto been cxercised, and that the re- 
maining portion of the said boundary line shall berun 
and marked at such time hereafter as may suit the con- 
venience of both the contracting parties, until which 
time each of the said parties shall exercise without the 
interference of the other, within the territory of which 
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the boundary shall not have been so marked and run, 
jurisdiction to the same extent to which it has been 
heretofore usually exercised.” 8 Stat. 511. 

The treaty of 1838 had not been executed on the Ist 
day of March, 1845, when Congress, by joint resolution 
consented that ‘‘the territory properly included 
within and rightfully belonging to the republic of 
Texas, may be erected into a new State ”’ upon certain 
conditions. 5 Stat.797. Those conditions having been 
accepted, Texas, by a joint resolution of Congress 
passed December 29, 1845, was admitted into the Union 
on an equal footing with the original States in all re- 
spects whatever. 9 Stat. 108. 

By an act of Congress approved September 9, 1850, 
certain propositions were made on behalf of the 
United States to the State of Texas, to become obliga- 
tory upon the parties when accepted by Texas, if such 
acceptance was given on or before December 1, 1850. 
One of these propositions was that Texas would agree 
that its boundary on the north should commence at 
the point at which the meridian of one hundred de- 
grees west from Greenwich is intersected by the par- 
allel of thirty-six degrees thirty minutes north lati- 
tude, and run from that point due west to the meri- 
dian of one bundred and three degrees west from 
Greenwich; thence due south to the thirty-second de- 
gree of north latitude; thence on the parallel of thirty- 
two degrees of north latitude to the Rio Bravo del 
Norte, and thence with the channel of said river to the 
Gulf of Mexico; another, that Texas cede to the 
United States all her claim to territory exterior to the 
above limits and boundaries. In consideration of said 
establishment of boundaries, cession of claim to terri- 
tory and relinquishment of claims, the United States 
agreed to pay to Texas the sum of $10,000,000, ina 
stock bearing five per cent interest, and redeemable at 
the end of fourteen years, the interest payable half- 
yearly at the treasury of the United States. 9 Stat. 
446, chap. 49. 

By an act of Assembly approved November 235, 1850, 
the above propositions were accepted by Texas, and it 
agreed to be bound by them according to their true 
import. 

During the whole period of nearly forty years suc- 
ceeding the treaty of 1819 no action, except as above in- 
dicated, was taken to settle the boundary line in ques- 
tion. But in the year 1859 a joint commission on the 
part of the United States and Texas commenced the 
work of running that line, but separated without reach- 
ing any conclusion. Nevertheless, in 1860, the com- 
missioner upon the part of the United States com- 
pleted the work, without the co-operation of the 
commissioner of Texas, and reported the result to the 
general land office in 1861. According to the determi- 
nation of the commissioner on the part of the United 
States, and under certain surveys made from 1857 to 
1859, pursuant to a contract between two persons 
named Jones and Brown and the commissioner of In- 
dian affairs, the true dividing and boundary line be- 
tween the United States and the United Mexican 
States began where the one hundredth meridian 
touched the main Red river aforesaid, running thence 
along the line or course of what is now known as the 
south fork of the Red river or river of the treaty of 
1819. 

After the commissioners of the United States and 
Texas had failed to reach an agreement, the Legisla- 
ture of Texas, by an act approved February 8, 1860, de- 
clared ‘‘ that allthe territory contained in the follow- 
ing limits, to-wit: Beginning at the confluence of Red 
river and Prairie Dog river, thenee running up Red 
river, passing the mouth of south fork and following 
main or North Red river to its intersection with the 
twenty-third degree of west longitude; thence due 
north across Salt Fork aud Prairie Dog river, aud 








thence following that river to the place of beginning, 
be and the same is hereby created into a county to be 
kuown by the name and style of the county of Greer.’’ 
And by acts of its officers, proceeding under its stat- 
utes, Texas assumed and exercised control and juris- 
diction of the territory constituting what is called 
the county of Greer. 

Notwithstanding those assertions of control and jur- 
isdiction, Texas, by an act approved May 2, 1882, made 
provision for running and marking the line in question. 
That act provided for the appointment by the governor 
of asuitable person or persons, who in conjunction 
with such person or persons as might be appointed by 
or on behalf of the United States for the same purpose, 
should run and mark the boundary line between the 
territories of the United States and the State of Texas 
in order that ‘‘ the question may be definitely settled 
as to the true location of the one hundredth degree of 
longitude west from London, and whether the north 
fork of Red river, or the Prairie Dog fork of said river 
is the true Red river designated in the treaty between 
the United States and Spain, made February 22, 
1819.”” 

By an act of Congress approved January 31, 1885, 
provision was made for the appointment of a commis- 
sion by the president to act with the commission to be 
appointed by the State of Texas, in ascertaining and 
marking the point where the one hundredth meridian 
of longitude crosses Red river, in accordance with the 
terms of the treaty of 1819, the person or persous so ap- 
pointed to make report of his or their action in the 
premises to the secretary of the interior, who should 
transmit the same to Congress at its next session after 
the report was made. 23 Stat. 296. 

Under the last-mentioned acts a joint commission 
was organized, and it assembled at Galveston, Texas, 
on February 23, 1886. Being unable to agree as to 
whether the stream now known as the north fork of 
the Red river, or that now called the south fork or 
Main Red river, was the river referred to in the treaty 
of 1819, the joint commission adjourned sine die with 
the understanding that each commission would make 
its report to the proper authorities and await instruc- 
tions. The commissioners on fhe part of the United 
States reported that ‘‘the Prairie Dog Town fork is 
the true boundary, and that the monument should be 
placed at the intersection of the one hundredth merid- 
ian with this stream,’’ while the commission on the 
part of Texas reported that “the north fork of Red 
river, as now named and delineated on the maps, is 
the Rio Rojo or Red river delineated on Melish’s maps 
described in the treaty of February 22, 1819, and is the 
boundary line of said treaty to the point where the 
one hundredth degree of west longitude crosses the 
same.” . 

The United States claims to have jurisdiction over 
all the territory acquired by the treaty of 1819, con- 
taining one million five hundred and eleven thousand 
five hundred and seventy-six and seventeen one-hun- 
dredths acres, between what has been designated as 
the Prairie Dog Town fork or Main Red river, and the 
north fork of Red river, being the extreme portion of 
the Indian Territory lying west of the north fork of 
the Red river, and east of the one hundredth meridian 
of west longitude from Greenwich, and that its right 
to said territory so far from having been relinquished 
has been continuously asserted from the ratification of 
the treaty of 1819 to the present time. 

The bill alleges that the State of Texas, without 
right, claims, has taken possession of and endeavors 
to extend its laws and jurisdiction over the disputed 
territory, in violation of the treaty rights of the 
United States; that during the year 1887 it gave pub- 
lic notice of its purpose to survey and place upon the 
market for sale, and otherwise dispose of, that terri- 
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tory, and that in consequence of its proceeding to 
eject bona fide settlers from certain portions thereof, 
President Cleveland, by proclamation issued Decem- 
ber 30, 1887, warned all persous, whether claiming to 
act as officers of the county of Greer, or otherwise, 
against selling or disposing of, or attempting to sell or 
dispose of, any of said lands, or from exercising or at- 
tempting to exercise any authority over them, and 
“against purchasing any part of said territory from 
any person or persons whatever.’’ 25 Stat. 1483. 

The relief asked is a decree determining the true 
line between the United States and the State of Texas, 
and whether the land constituting what is called 
**Greer county ” is within the boundary and jurisdic- 
tion of the United States or of the State of Texas. The 
government prays that its rights as asserted in the bill 
be established, and that it have such other relief as the 
nature of the case may require. 

In support of the contention that the ascertainment 
of the boundary between a Territory of the United 
States and one of the States of the Union is political in 
its nature and character, and not susceptible of judi- 
cial determination, the defendant cites Foster yv. Neil- 
son, 2 Pet. 253, 307, 309; Cherokee Nation v. Georgia, 5 
id. 1, 21; United States v. Arredondo, 6 id. 691, 711, and 
Garcia v. Lee, 12 id. 511, 517. 

In Foster v. Neilson, which was an action to recover 
certain lands in Louisiana, the controlling question 
was as to whom the country between the [berville and 
the Perdido rightfully belonged at the time the title 
of the plaintiffin that case was acquired. The United 
States, the court said, had perseveringly insisted that 
by the treaty of St. Ildefonso, made October 1, 1800, 
Spain ceded the disputed territory as part of Louisiana 
to France, and that France by the treaty of Paris of 
1803 ceded it to the United States. Spain insisted that 
the cession to France comprehended only the territory 
which at that time was denominated Louisiana. After 
examining various articles of the treaty of St. Ildefonso 
Chief Justice Marshall, speaking for the court, said: 
“In a controversy between two nations concerning 
National boundary, it is scarcely possible that the 
courts of either should refuse to abide by the measures 
adopted by its own government. There being no com- 
mon tribunal to decide between them, each determines 
for itself on its own rights, and if they cannot adjust 
their differences peaceably the right remains with the 
strongest. The judiciary is not that department of 
the government to which the assertion of its interests 
against foreign powers is confided, and its duty com- 
mouly is to decide upon individual rights, according 
to those principles which the political departments of 
the nation have established. If the course of the na- 
tion has been a plain one, its courts would hesitate to 
pronounce it erroneous.”’ Again: ‘After these acts 
of sovereign power over the territory in dispute, as- 
serting the American construction of the treaty by 
which the government claims it, to maintain the op- 
posite construction in its own courts would certainly 
be an anomaly in the history and practice of nations. 
If those departments which areintrusted with the for- 
eign intercourse of the nation, which assert and main- 
tain its interests against foreign powers, have unequiv- 
ocally asserted its rights of dominion over a country of 
which it is in possession, and which it claims under a 
treaty, if the Legislature has acted on the construction 
thus asserted, it is not in its own courts that this con- 
struction is to be denied. A question like this re- 


specting the boundaries of nations is, as has been truly 
said, more a political than a legal question, and in its 
discussion the courts of every country must respect 
the pronounced will of the Legislature.” 

In United States v. Arredondo the court, referring to 
Foster v. Neilson, said: ‘‘ This court did not deem the 
settlement of boundaries a judicial but a political ques- 





tion; that it was not its duty to lead but to follow the 
action of the other departments of the government.” 
The same principles were recognized in Cherokee Na- 
tion v. Georgia and Garcia v. Lee. 

These authorities do not control the present case. 
They relate to questions of boundary between inde- 
pendent nations, and have noapplication to a question 
of that character arising between the general govern- 
ment and one of the States composing the Union, or 
between two States of the Union. By the articles of 
confederation, Congress was made ‘‘ the last resort on 
appeal in all disputes and differences’’ then subsisting 
or which thereafter might arise *‘ between two or more 
States concerning boundary, jurisdiction or any 
other cause whatever,” the authority so conferred to 
be exercised by a special tribunal to be organized in 
the mode prescribed in those articles, and its judgment 
to be final and conclusive. Art. 9. At the time of the 
adoption of the Constitution there existed, as this 
court said in Rhode Jsland v. Massachusetts, 12 Pet. 
657, 723, 724, coutroversies between eleven States in re- 
spect to boundaries, which had continued from the 
first settlement of the colonies. The necessity for the 
creation of some tribunal for the settlement of these 
and like controversies that might arise, under the new 
government to be formed, must therefore have been 
perceived by the framers of the Constitution, and con- 
sequently among the controversies to which the judi- 
cial power of the United States was extended by the 
Constitution we find those between two or more 
States. And that a controversy between two or more 
States, in respect to boundary, is one to which, under 
the Constitution, such judicial power extends, is no 
longer an open question in this court. The cases of 
Rhode Jsland v. Massachusetts, 12 Pet. 657; New Jersey 
v. New York, 5 id. 284, 290; Missouri v. Jowa, 7 How. 
660; Florida v. Georgia, 17 id. 478; Alubama v. Georgia, 
23 id. 505; Virginia v. West Virginia, 11 Wall. 39, 55; 
Missouri v. Kentucky, id. 395; Indiana v. Kentucky, 
136 U. S. 479, and Nebraska v. Jowa, 143 id. ——, were 
all original suits in this court for the judicial determi- 
nation of disputed boundary lines between States. In 
New Jersey v. New York, 5 Pet. 284, 290, Chief Justice 
Marshall said: ‘It has been settled by our predeces- 
sors, On great deliberation, that this court may exer- 
cise its original jurisdiction in suits against a State, 
under the authority conferred by the Constitution and 
existing acts of Congress.”” And in Virginia v. West 
Virginia, it was said by Mr. Justice Miller to be the 
established doctrine of this court “ that it has jurisdic- 
tion of questions of boundary between two States of 
this Union, and that this jurisdiction is not defeated 
because in deciding that question it becomes necessary 
to examine into and construe compacts or agreements 
between those States, or because the cecree which the 
court may render affects the territorial limits of the 
political jurisdiction and sovereignty of the States 
which are parties to the proceeding.” So in Wisconsin 
v. Pelican Ins. Co., 127 U. S. 265, 287, 288: ‘* By the 
Constitution therefore this court has original jurisdic- 
tion of suits brought by a State against citizens of an- 
other State, as well as of controversies between two 
States. * * * Asto ‘controversies between two or 
more States.’ The most numerous class of which this 
court has entertained jurisdiction is that of controver- 
sies between two States as to the boundaries of their 
territory, such as were determined before the Revolu- 
tion by the king in council, aud under the articles of 
confederation (while there was no National judiciary) 
by committees or commissioners appointed by Con- 
gress.”’ 

In view of these cases it cannot with propriety be 
said that a question of boundary between a Territory 
of the United States and one of the States of the 
Union is of a political nature, and not susceptible of 
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judicial determination by a court having jurisdiction 
of such a controversy. The important question there- 
fore is whether this court can, under the Constitution, 
take cognizance of an original suit brought by the Uni- 
ted States against a State to determine the boundary 
between one of the Territories and such State. Texas 
insists that no such jurisdiction has been conferred 
upon this court, and that the only mode in which the 
present dispute can be peaceably settled is by agreement 
in some form between the United States and that 
State. Of course if no such agreement can be reached 
—and itseems that oneis not probable—and if neither 
party will surreuder its claim of authority and juris- 
diction over the disputed territory, the result, accord- 
ing to the defendant’s theory of the Constitution, 
must be that the United States, in order to effect a set- 
tlement of this vexed question of boundary, must bring 
its suit in one of the courts of Texas—that State con- 
senting that its courts may be opened for the assertion 
of claims against it by the United States—or that in 
the end there must be atrial of physical strength be- 
tween the government of the Union and Texas. The 
first alternative is unwarranted both by the letter and 
spirit of the Constitution. Mr. Justice Story has well 
said: ‘It scarcely seems possible to raise a reasonabl . 
doubt as to the propriety of giving to the National 
courts jurisdiction of cases in which the United States 
areaparty. It would bea perfect novelty in the his- 
tory of National jurisprudence, as well as of public 
law, that asovereign had no authority to sue in his own 
courts. Unless this power were given to the United 
States, the enforcementof all their rights, powers, con- 
tracts and privileges in their sovereign capacity would 
be at the mercy of the States. They must be enforced 
if at all in the State tribunals.’’ Story Const., § 1674. 
The second alternative, above mentioned, has no 
place in our constitutional system, and cannot be con- 
templated by any patriot except with feelings of deep 
concern. 

The cases in this court show that the framers of the 
Constitution did provide, by that instrument, for the 
judicial determination of all cases in law and equity 
between two or more States, including those involving 
questions of boundary. Did they omit to provide for 
the judicial determination of controversies arising be- 
tween the United States and one or more of the States 
of the Union? This question is in effect answered by 
United States v. North Carolina, 136 U. S. 211. That 
was an action of debt brought in this court by the 
United States against the State of North Carolina, 
upon certain bonds issued by that State The State 
appeared,the case was determined here upon its merits, 
and judgment was rendered for the State. It is true 
that no question was made as tothe jurisdiction of 
this court, and nothing was therefore said in the opin- 
ion upon that subject. But it did not escape the atten- 
tion of the court, and the judgment would not have 
been rendered except upon the theory that this court 
has original jurisdiction of a suit by the United States 
against a State. As however the question of jurisdic- 
tion is vital in this case, and is distinctly raised, it is 
proper to consider it upon its merits. 

The Constitution extends the judicial power of the 
United States ‘‘to all cases in Jaw and equity arising 
under this Constitution, the laws of the United States 
and treaties made, or which shall be made, under their 
authority; to all cases affecting ambassadors, other 
public ministers and consuls; to all cases of admiralty 
and maritime jurisdiction; to controversies to which 
the United States shall be a party; to controversies 
between two or more States, between a State and citi- 
zens of another State, between citizens of different 
States, between citizens of the same State claiming 





lands under grants of different States, and between a | 





zens or subjects. In all cases affecting ambassadors, or 
other public ministers and consuls, and those in which 
a State shall be a party, the Supreme Court shall have 
original jurisdiction. Inallthe other cases before 
mentioned the Supreme Court shall have appellate 
jurisdiction, both as to law and fact, with such excep- 
tions and under such regulation as the Congress shall 
make.”’ Art. 3,82. ‘The judicial power of the Uni- 
ted States shall not be construed to extend to any suit 
in law or equity commenced or prosecuted against vne 
of the United States by citizens of another State, or 
by citizens or subjects of any foreign State.’’ 11th 
amendt. 

It is apparent upon the face of these clauses that in 
one class of cases the jurisdiction of the courts of the 
Union depends ‘‘on the character of the cause, who- 
ever may be the parties,’’ and in the other on the char- 
acter of the parties, whatever may be the subject of 
controversy. Cohens v. Virginia, 6 Wheat. 264, 378, 
393. The present suit falls in each class, for it is 
plainly one arising under the Constitution, laws and 
treaties of the United States, and also one in which the 
United States is a party. It is therefore one to which, 
by the express words of the Constitution, the judicial 
power of the United States extends. That a Circuit 
Court of the United States has not jurisdiction, under 
existing statutes, of a suit by the United States 
against a State is clear, for by the Revised Statutes it 
is declared—as was done by the Judiciary Act of 1789— 
that ‘‘ the Supreme Court shall have exclusive jurisdic - 
tion of all controversies of a civil nature where a State 
is a party, except between a State and its citizens, or be- 
tween a State and citizens of other States, or aliens, in 
which latter cases it shall have original but not exclu- 
sive jurisdiction.’’ Rev. Stat., § 687; Act of Sept. 24, 
1789, chap. 20, $13; 1 Stat. 80. Such exclusive juris- 
diction was given tothis court because it best com- 
ported with the dignity of a State, that a case in which 
it was a party should be determined in the highest, 
rather than in a subordinate, judicial tribunal of the 
nation. Why then may not this court take original 
cognizance of the present suit involving a question of 
boundary between a Territory of the United States 
and a State? q 

The words in the Constitution, “‘in allcases * * * 
in which a State shall be party, the Supreme Court 
shall have original jurisdiction,’’ necessarily refers to 
all cases mentioned in the preceding clausein which a 
State may be made of right a party defendant, or in 
which a State may of right be a party plaintiff. It is 
admitted that these words do not refer to suits brought 
against a State by its own citizens or by citizens of 
other States, or by citizens or subjects of foreign States, 
even where such suits arise under the Constitution, 
laws and treaties of the United States, because the ju- 
dicial power of the United States does not extend to 
suits of individuals against States. Hans v. Louisiana, 
134 U. 8.1, and authorities there cited; North Caro- 
lina v. Temple, 134 id. 22, 30. It is however said that 
the words last quoted refer only to suits in whicha 
State isa party, andin which also the opposite party 
is another State of the Union ora foreign State. This 
cannot be correct, for it must be conceded that a State 
can bring an original suit in this court against a citizen 
of another State. Wisconsin v. Pelican Ins. Co., 127 
U.S. 265, 287. Besides unless a State is exempt alto- 
gether from suit by the United States we do not per- 
ceive upon what sound rule of construction suits 
brought by the United States in this court—especially 
if they be suits the correct decision of which depends 
upon the Constitution, laws or treaties of the United 
States—are to be excluded from its original jurisdiction 
as defined in the Constitution. That instrument ex- 
tends the judicial power of the United States ‘‘to all 
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tion, laws and treaties of the United States, and to 
controversies in which the United States shall be a 
party, and confers upon this court original jurisdic- 
tion “in all cases” ‘‘in which aState shall be a party,” 
that is, in all cases mentioned in the preceding clause 
in which a State may of right be made a party defend- 
ant, as wellas in all cases in which a State may of right 
institute a suit in a court of the United States. The 
present case is of the former class. We cannot assume 
that the framers of the Constitution, while extending 
the judicial powers of the United States to controver- 
sies between two or more States of the Union, and he- 
tween a State of the Union and foreign States, in- 
tended to exempt a State altogether from suit by the 
general government. They could not have overlooked 
the possibility that controversies, capable of judicial 
solution, might arise between the United States and 
some of the States, and that the permanence of the 
Union might be endangered if to some tribunal was 
not intrusted the power to determine them according 
to the recognized principles of law. And to what tri- 
bunal could a trust so momentous be more appropri- 
ately committed than to that which the people of the 
United States, in order to form a more perfect union, 
establish justice and insure domestic tranquillity, have 
constituted with authority to speak for all the people 
and all the States upon questions before it to which 
the judicial power of the nation extends? It would be 
difficult to suggest any reason why this court should 
have jurisdiction to determiue questions of boundary 
between two or more States but not jurisdiction of 
controversies of like character between the United 
States anda State. 

Mr. Justice Bradley, speaking for the court in Hans 
v. Louisiana, 154 U. 8.1, 13, 15, referred to what had been 
said by certain statesmen at the time the Constitution 
was under submission to the people, and said: ‘The 
letter is appealed to now, as it was then, as a ground 
for sustaining a suit brought by an individual against 
aState. * * * Thetruth is that the cognizance of 
suits and actions unknown to the law, and forbidden 
by the law, was not contemplated by the Constitution 
when establishing the judicial power of the United 
States. Some things undoubtedly were made justici- 
able which were not known as such at the common 
law, such for example as controversies between States 
as to boundary lines and other questions admitting of 
judicial solution. And yet the case of Penn v. Lord 
Baltimore, 1 Ves. Sen. 144, shows that some of these 
unusual subjects of litigation were not unknown to 
the courts even in colonial times, and several cases of 
the same general character arose under the articles of 
confederation, aud were brought before the tribunal 
provided for that purpose in those articles. 131 U. 8. 
App. 1. The establishment of this new branch of jur- 
isdiction seemed to be necessary from the extinguish- 
ment of diplomatic relations between the States.” 
That case, and others in this court relating to the sua- 
bility of States, proceeded upon the broad ground that 
“it is inherent in the nature of sovereignty not to be 
amennble to the suit of an individual without its con- 
sent.’’ 

The question as to the suability of one government 
by another government rests upon wholly different 
grounds. Texas is not called to the bar of this court 
at the suit of an individual, but at the suit of the gov- 
ernment established for the common and equal benefit 
of the people of allthe States. The submission to ju- 


dicial solution of controversies arising between these 
two governments “each sovereign with respect to the 
objects committed to it, and neithe. sovereign with re- 
spect to the objects committed to the other ” (McCul- 
loch v. State of Maryland, 4 Wheat. 316, 400, 410), but 
both subject to the supreme law of the land, does no 
violence to the inherent nature of sovereignty. 


The 


States of the Union have agreed, in the Constitution, 
that the judicial power of the United States shall ex- 
tend to all cases arising under the Constitution, laws 
and treaties of the United States, without regard to 
the character of the parties (excluding of course suits 
against a State by its own citizens, or by citizens of 
other States, or by citizens or subjects of foreign 
States), and equally to controversies to which the Uni- 
ted States shull be a party, without regard to the sub- 
ject of such controversies, and that this court may ex- 
ercise original jurisdiction in all such cases “fin which 
a State shall be party,” without excluding those in 
which the United States may be the opposite party. 
The exercise therefore by this court of such original 
jurisdiction in a suit brought by one State against an- 
other to determine the boundary line between them, 
or in a suit brought by the United States againsta 
State to determine the boundary between a Territory 
of the United States and that State, so far from in- 
fringing in either case upon the sovereignty, is with 
the consent of the State sued. Such consent was 
given by Texas when admitted into the Union upon an 
equal footing in all respects with the other States. 

We are of opinion that this court has jurisdiction to 
determine the disputed question of boundary between 
the United States and Texas. 

It is contended that, even if this court has jurisdic- 
tion, the dispute as to boundary must be determined 
in an action at law, and that the act of Congress re- 
quiring the institution of this suit in equity is uncon- 
stitutional and void, as in effect declaring that legal 
rights shall be tried and determined as if they were 
equitable rights. This is not a new question in this 
court. It was suggested in argument, though not de- 
cided, in Fowler v. Lindsey, 3 Dall. 411, 413. Mr. Jus- 
tice Washington in that case said: “I will not say that 
a State could sue at law forsuch an incorporeal right 
as that of sovereignty and jurisdiction, but even if a 
court of law would not afford a remedy I can see no 
reason why a remedy should not be obtained in a court 
ofequity. The State of New York might, I think, file 
a bill against the State of Connecticut, praying to be 
quieted as to the boundaries of the disputed territory, 
and this court, in order to effectuate justice, might ap- 
point commissioners to ascertain and report those 
boundaries.”’ But the question arose directly in 
Rhode Jsland v. Massachusetts, 12 Pet. 657, 734, which 
was a suit in equity in this court involving the bound- 
ary line between two States. Thecourt said: ‘No 
court acts differently in deciding on boundary between 
States than on lines between separate tracts of land; 
if there is uncertainty where the line is, if there is a 
confusion of boundaries by the nature of interlocking 
grants,the obliteration of marks, the intermixing of 
possession under different proprietors, the effects of 
accident, fraud or time, or other kindred causes, it is 
a case appropriate to equity. An issue at law is di- 
rected, a commission of boundary awarded, or if the 
court are satisfied without either they decree what and 
where the boundary of a farm, « manor, province or 
State is and shall be.’’ When that case was before the 
court, at a subsequent term, Chief Justice Taney, af- 
ter stating that the case was of peculiar character, in- 
volving a question of boundary between two sovereign 
States, litigated ina court of justice, and that there 
were no precedents as to forms and modes of proceed- 
ings, said: ‘The subject was however fully consid- 
ered at January Term, 1858, when a motion was made 
by the defendant to dismiss this bill. Upon that oc- 
casion the court determined to frame their proceed- 
ing according to those which had been adopted in the 
English courts in cases most analogous to this, where 
the boundaries of great political bodies had been 
brought into question. And acting upon this princi- 





ple it was then decided that the rules and practice of 
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the Court of Chancery should govern in conducting 
this suit to a final issue. The reasoning upon which 
that decision was founded is fully stated in the opin- 
ion then delivered, and upon re-examining the sub- 
ject we are quite satisfied as to the correctuess of this 
decision.” 14 Pet. 210, 256. 

The above cases, New Jersey v. New York, Missouri 
v. Jowa, Florida v. Georgia, Alabama v. Georgia, Vir- 
ginia v. West Virginia, Missouri v. Kentucky, /ndiana 
v. Kentucky and Nebraska v. /owa, were all original 
suits in equity in this court involving the boundary of 
States. In view of these precedents it is scarcely nec- 
essary for the court to examine this question anew. 
Of course if a suit in equity is appropriate for deter- 
mining the boundary between two States, there can be 
no obfection to the present suit as being in equity and 
notinlaw. It is not a suit simply to determine the 
legal title to and the ownership of the lands constitut- 
ing Greer county. It involves the larger question of 
governmental authority and jurisdiction over that 
territory. The United States in effect asks the specific 
execution of the terms of the treaty of 1819, to the end 
that the disorderand public mischiefs that will ensue 
from a continuance of the present condition of things 
may be prevented. The agreement, embodied in the 
treaty, to fix the lines with precision, and to place 
landmarks to desiguate the limits of the two contract- 
ing nations, could not well be enforced by an action at 
law. The bill and amended bill make a case for the 
interposition of a court of equity. 

Demurrer overruled. 


Fuuuer, C. J. (dissenting). Mr. Justice Lamar and 
myself are unable to concur in the decision just an- 
nounced. 

This court has original jurisdiction of two classes of 
cases only, those affecting ambassadors, other public 
ministers and consuls, and those in which a State shal] 
be a party. 

The judicial power’ extends to “controversies be- 
tween two or more States,” “between a State and 
citizens of another State,’’ and ** between a State and 
the citizens thereof, and foreign States, citizens or 
subjects.’’ Our original jurisdiction, which depends 
solely upon the character of the parties, is confined to 
the cases enumerated in which a State may be a party, 
and this is not one of them. 

The judicial power also extends to controversies to 
which the United States shall be a party, but such 
controversies are not included in the grant of original 
jurisdiction, To the controversy here the United 
States isa party. 

We are of opinion therefore that this case is not 
within the original jurisdiction of the court. 


—_—>__—_ 


PUBLIC RECORDS—TAX-TITLE PUR- 
CHASERS. 


MICHIGAN SUPREME COURT, MARCH 18, 1892. 


AITCHESON V. WAYNE COUNTY TREASURER. 
Buying tax-titles is legitimate, and lists of lands bid in by the 
State for delinquent taxes are public records which the 
buyer of tax-titles has a right to examine and copy from, 
under alaw which throws open the public records to all 
persons, 


ITCHESON applied to the county treasurer for 
leave to see the State land tax-book, a record de- 
posited in the latter's office by the auditor-general, and 
containing the descriptions of lands which .had been 
bid in by the State for delinquent taxes, and which the 
county treasurer was now authorized to sell to ‘any 
person’’ for the amount of the State’s bid, with a cer- 





tain per centum added. The treasurer refused to let 
the applicant copy from the book such descriptions as 
he considered desirable. And although he received 
and made change for the money which Aitcheson of- 
fered for certain descriptions, he presently handed it 
back and refused to keep it, and Aitcheson, after 
some hesitation, took the money away with him. 
He afterward applied to the Supreme Court for 
the writ of mandamus to compel the treasurer to give 
him access to the book, and also for the issue to him 
of deeds for the lands for which he had made a tender. 
Upon the first branch of his application he relied on 
act 205 of 1889, which provides that ‘‘ the officers hav- 
ing the custody of any county, city or town records in 
this State shall furnish proper and reusonable facilities 
for the inspection and examination of the records and 
files in their respective offices, and for making memo- 
randa or transcripts therefrom, during the usual busi- 
ness hours, to 2ll persons having occasion to make ex- 
amination of them for any lawful purpose.” The 
lands were infact sold to the delinquent tax payers 
themselves, who had meanwhile been notified. 


Henry A. Chaney, for relator. 
William J. Gray, for respondent. 


PeR CURIAM. Relator asks the writ of mandamus 
to compel respondent: 

1. To permit him to inspect, examine and copy from 
the State land-tax book in respondent's office. 

2. To issue tax-deeds to him for certain lands for 
which, on January 15, 1892, he made payment to said 
respondent. 

Relator claims his right to the writ by reason of sec- 
tions 73, 74. and 80 of act No. 200 of the Public Acts of 
1891. 

These sections are as follows: 

“Sec. 75. The auditor-general shall furnish to each 
county treasurer, inthe month of February prior to 
the month of May in the year in which such tax-sales 
are held, as provided in this act, a full and complete 
statement of alllands in his county that may bave 
been bid in for the State, remaining unredeemed or 
not otherwise discharged; and the county treasurer, 
with the list so furnished, shall prepare a complete 
statement of all land bid off for taxes. 

** Sec. 74. Such statement shall exhibit the aggregate 
amount of allsums due to the State on each descrip- 
tion of land, including interest thereon, at the rate of 
six per cent per annum, from the time the land was 
bid in to the State until the said first Monday in May, 
the time of said sale heretofore provided for by this 
act, and include lands returned by the auditor-general 
and the lists kept by said treasurer. 

* * * * * * * 

**Sec. 80. Any person may purchase any State tax- 
lands of such county treasurer by paying therefor the 
amount for which the same was bid off to the State, 
with interest on the same at the rate of one per cent 
per mouth from date of sale.”’ 

Under the first two sections above quoted relator 
contends that the State tax-land book is a public rec- 
ord, and upon section 80 he bases his right to his 
deeds. 

The return of the respondent shows that before the 
application to this court for a writ, the money paid 
for these deeds January 15, 1892, was tendered back to 
relator the same day, and accepted by him. He is 
therefore not entitled to the deeds, as it appears that 
at the date he again tendered the money to the re- 
spondent, January 20, 1892, the interest of the State in 
the lands had been conveyed to other persons. 

It is claimed by respondent that the book which re- 
lator wishes to examine is a State book, ‘‘ prepared for 
State purposes, used by -the treasurer for State pur- 
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poses, and the treasurer was merely auctioneer for the 
State and not for the county.”’ 

It is also contended that the relator’s business is dis- 
reputable; that he is a “ tax-title sharp,’ and is there- 
fore not entitled to the examination of this book fora 
“lawful purpose.”’ 

These contentions are not tenable. The book is a 
public record in the treasurer’s office, and comes 
within the statute. Act No. 205, Pub. Acts 1889; Bur- 
ton v. Tuite, 78 Mich. 363; Burton v. Tuite, 80 id. 218. 

The relator’s business is lawful, and recognized and 
encouraged by the tax laws; and while the business of 
dealing in tax-titles may not be in good repute with 
some of our people, it yet has its uses in stimulating the 
prompt payment of taxes, and does the State some ser- 
vice in this respect. 

The writ must issue commanding the respondent to 
furnish to relator, under the statute of 1889, proper and 
reasonable facilities forthe inspection and examina- 
tion of this book, and from making memoranda there- 
from, as he is entitled tothe same right as any other 
citizen, under act 205, Public Acts 1889. 

The relator will be entitled to the costs of this mo- 
tion. 


—_—_. 


CONSTITUTIONAL LAW— WOMAN SUF- 
FRAGE—ELECTION OF SUPERINTENDENT 
OF SCHOOLS — CONSTRUCTION OF STAT- 
UTE. 


[LLINOIS SUPREME COURT, JAN. 18, 1892. 


PEOPLE, EX REL. AHRENS, V. ENGLISH. 


Laws of 1891, page 135, give to women the right to vote at 
school elections. Article 7, section 1, of the Constitution 
provides that every person having resided in the State one 
year, in the county ninety days, and in the election dis- 
trict thirty days next preceding “ any election ” therein, 
who was an elector in this State on April 1, 1848, or ob- 
tained a certificate of naturalization prior to January 1, 
1870, or who shall be a “male” citizen of the United 
States, above the age of twenty-one years, shall be 
entitled to vote at such election. Held, that in order to 
effect the manifest intention toconfer upon women the 
right to yote at schoolelections, the word ‘*‘ male,” read 
into the statute from the Constitution, would be rejected 
as surplusage. 

Since the Constitution provides (art. 8, § 5) for the ‘‘ election” 
of a superintendent of schools, and (art. 7, § 1) requires 
voters at * any election”’’ to be males, and no intent ap- 
pears to allow different qualifications for yoters for such 
officer (Laws 1891, p. 135), so far as it endeavors to enable 
women to vote for such officer, is unconstitutional. 

The provision of article 8, section 5, of the Constitution, cre- 
ating a county superintendent of schools, that the *‘ man- 
ner of election ” of such officer shall be “prescribed by 
law,’’ gives the Legislature no power to prescribe special 
qualifications for voters for school officers. 

The fact that article 8 of the Constitution, entitled ‘* Educa- 
tion,’’ requires the Legislature to provide ‘‘a system of 
free schouls,’’ gives the Legislature no power to prescribe 
special qualifications for voters for school officers. 


ETITION for mandamus by the People, ex rel. Mary 
A. Ahrens, against W. J. English and others. Writ 
denied. 


J. A. Hirschal, for relator. 
Luke Coyne, for respondents. 


BAKER, J. This isa petition for mandamus filed in 
this court by the people of the State of Illinois, upon 
the relation of Mary A. Abrens, against William J. 
English, John J. Healy and Luke Coyne, composing 
the board of election commissioners in and for the 
city of Chicago, in the county of Cook and State of 





Illinois. The material question involved in the pro- 
ceeding is whether or not the act of the General As- 
sembly of this State, entitled ‘‘An act to entitle 
women to vote at any election held for the purpose of 
choosing any officer under the general or special school 
laws of this State,’ approved June 19, 1891 (Laws 1891, 
p. 135), confers upon the petitioner, Mary A. Ahrens, 
she being a citizen of the United States and a woman 
of the age of twenty-one years and upward, the right 
and privilege of voting at an election for county su- 
perintendent of schools. Section 1 of said act is as 
follows: ‘Any woman of the age of twenty-one years 
and upward, belonging to either of the classes men- 
tioned in article 7 of the Constitution of the State of 
Illinois. who should have resided in this State one 
year, inthe county ninety days, and in the election 
district thirty days, preceding any election held for the 
purpose of choosing any officer of schools under the 
general or special school laws of this State, shall be en- 
titled to vote at such election in the school district of 
which she shall at the time have been for thirty daysa 
resident; provided, any woman so desirous of voting 
at any such election shall have been registered in the 
same manner as is provided for the registration of 
male voters.”’ Section 2 of the act is as follows: 
‘“* Whenever the election of public school officers shall 
occur at the same election at which the other public 
officers are elected, the ballot offered by any woman 
entitled to vote under this act shall not contain the 
name of any person to be voted for at such election 
except such oflicers of public schools, and such ballots 
shall all be deposited in a separate ballot-box, but can- 
vassed with other ballots cast for school officers at such 
election.’’ 

The words, “belonging to either of the classes men- 
tioned in article 7 of the Constitution of the State of 
Illinois,’’ found in section 1 of theact, manifestly refer 
to section 1 of article 7 of the State Constitution. That 
section of the Constitution reads thus: ‘‘ Every person 
having resided in this State one year, in the county 
ninety days, and in the election district thirty days, 
next preceding any election therein, who wasan elector 
in this State on the Ist day of April, in the vear 
of our Lord 1848, or obtained a certificate of naturali- 
zation before any court of record in this State prior to 
the Ist day of January, in the year of our Lord 1870, or 
who shall be a male citizen of the United States above 
the age of twenty-one years, shall be entitled to vote at 
such election.’’ There are three classes of persons 
‘“*mentioned’’ in said constitutional provision, i. e., 
those who were electors in the State on April 1, 1848; 
those who, prior toJanuary 1, 1870, obtained certifi- 
cates of naturalization from any court of record in 
this State, and male citizens of the United States 


above the age of twenty-one years. No aver- 
ments are made in the petition that show, or 
even claim, that the petitioner belongs to either 


the first or the second of these classes. Indeed, 
it is plain, both as matter of law and matter of history, 
that there are no women who were electors in this 
State on the lst day of April, 1848, and it is at least 
improbable that there are any women in the State who 
are included within the second of said designated 
classes. It may be suggested, parenthetically, that if it 
be that women born in this State and country, and of 
parents who are citizens here, are not invested with 
the right of suffrage, it would be probably placing an 
unreasonable interpretation upon this second specifi- 
cation of legal voters, and upon the statute under con- 
sideration, to hold that they conferthe elective fran- 
chise upon women of alien birth who obtained certifi- 
cates of naturalization in courts of this State prior to 
January 1,1870. The qualifications prescribed for a 


voter of the third class are three — the voter must be 
a citizen of the United States, a male, and above the 
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age of twenty-one years. The theory of the petition is 
that the petitioner, although a woman, is by virtue of 
the act under examination, entitled to vote for county 
superintendent of schools, because she is a citizen of 
the United States, is of the age of twenty-one years 
and upward, and has resided in the State one year, in 
the county ninety days, and in the election district 
thirty days. The act makesdirect reference to ‘‘the 
classes mentioned” in the constitutional provision, 
and thereby reads into the act the designated part of 
the Constitution. If the language of the act and the 
words of the Constitution thus incorporated therein 
are construed literally they would seem to indicate 
that it was the legislative intention to confer upon 
women the right to vote atany election held for the 
purpose of choosing any officer of schools under the 
general or special school laws of the State, provided 
such women are *“‘ males.”’ A construction that would 
lead to such an absurdity is wholly inadmissible. A 
statute is to be interpreted according to its true intent 
and purpose, and its strict letter must be made to 
yield to the obvious intent. Words which are mean- 
ingless or inconsistent with the intention otherwise 
plainly expressed in an act may be rejected as redund- 
ant or surplusage. Suth. St. Coust., $260. Here the 
word “male,” read into the statute from the constitu- 
tional provision referred to therein, is repugnant to the 
language of the statute, both preceding and following 
the part where such reference is made, and is wholly 
inconsistent with the entire scope and the manifest in- 
tent ofthe act. The evident intention of the legisla- 
tors was to give women the right to vote at the elec- 
tion of public school officers, provided they are twenty- 
one years of age, and have resided in the State, county 
and election district the respective length of time re- 
quired, and have been registered in cases where the 
registration of voters is provided for. 

Section 5 of article 8 of the State Constitution pro- 
vides: ‘*There may be a county superintendent of 
schools in each county, whose qualifications, powers, 
duties, compensation and time and manner of electiou 
and term of office shall be prescribed by law.” It 
is thus perceived that mention is made in the Constitu- 
tion of the county superintendent of schools, and that 
it is indicated therein that he or she is to be selected 
at an *‘election.’’ We may assume that said provisions 
for such officer, and for his or her election, did not be- 
come operative by force of the Constitution itself, and 
without aid from an act of the Legislature; but the 
Legislature having in 1872, under and in furtherance of 
this constitutional provision, enacted a statute which 
provided for such an officer as a county superintend- 
eut of schools in each and every county of the State, 
it must be regarded that such county superintendent is, 
to all intents and purposes, a constitutional officer. 
The Constitution having thus made provision for such 
officer, and for his or her “ election,’’ and having pre- 
scribed in section 1 of article 7 the qualification essen- 
tial to entitle a person to vote at “any election,”’ it 
must be presumed that it was and is the true intent 
and meaning of that instrument that no person should 
have the right to vote for a county superintendent of 
schools who does not possess such qualifications. It 
would seem this must be so, unless there is something 
either in said section 5 of article 8, or elsewhere in the 
Constitution, which indicates an intention otherwise. 

Said section 5 provides, not only that the qualifica- 
tions, powers, duties, compensation and term of office 
of a county superintendent of schools should be pre- 
scribed by laws, but alsothat the “time and manner 
of election’’ of such superintendent ‘shall be pre- 
scribed by law.” What is meant by the expression, 
‘manner ofelection?” Was it intended thereby to 
give to the Legislature the power of prescribing the 


an election for such county superintendent? The 
word *“*manner”’ is usually defined as meaning way of 
performing or exercising; method; custom; habitual 
practice, etc. Said word is used in several different in- 
stances in the Constitution in connection with the 
matter of elections. In section 7 of article 10 it is pro- 
vided: **The county affairs of Cook county shall be 
managed by a board of commissioners of fifteen per- 
sons, ten of whom shall be elected from the city of 
Chicago, and five from towns outside of said city, in 
such manner as may be provided by law.” It will 
hardly be contended that by virtue of the words, “in 
such manner as may be provided by law.” 

It would be competent forthe Legislature to enact 
that at elections in Cook county for the members of the 
board of county commissioners either all women of the 
age of twenty-one years, or all aliens who have de- 
clared their intentions to become citizens of the Uni- 
ted States may vote. Section 4 of the same article pro- 
vides: ‘* No county seat shall be removed until * * * 
three-fifths of the voters of the county, to be ascer- 
tained in such manner as shall be provided by general 
law, shall have voted in favor of its removal.’’ There 
is no ground fora claim, that by force of the expres- 
sion, ‘in such manner,” the Legislature has power to 
provide by general law that women and aliens may 
vote upon all propositions for the removal of county 
seats. So also section 3 of article 5 provides that elec- 
tions for governor, lieutenant-governor, secretary of 
State, auditor of public accounts, attorney-general, 
superintendent of public instruction and treasurer 
shall be held “‘in such manner as may be prescribed 
by law ;’’ and section 20 of the same article, that in 
case of a vacancy in either of said offices, the succes- 
sor shall be elected *‘in such manner as may be pro- 
vided by law.’’ But it is useless to refer to the numer- 
ous other instances in which the word ‘‘manner” is 
used in the Constitution. We think that the word 
‘“‘manuer,” found in section 5 of article 8 of the Consti- 
tution, should receive like interpretation with that 
placed upon the same word found in articles 5 and 10 
of the same instrument; and that said word in article 5 
indicates merely that the Legislature may provide by 
law the usual, ordinary or necessary details required 
for the holding of the election. 

It is suggested that article 8 of the Constitution, en- 
titled “‘ Education,’’ makes it the duty of the Gen- 
eral Assembly to provide *‘a system of free schools,’’ 
and that therefore the various sections in said article 8 
should be construed by themselves, and without refer- 
ence to other provisions contained in the Constitution. 
The conclusion reached does not seem to follow from 
the premises stated. The General Assembly, in accord- 
ance with the mandate of the Constitution, passed an 
act, in 1872, ‘to establish and maintain a system of 
free schools.” Rev. Stat. 1874, p. 947. The State su- 
perintendent of public instruction and the county su- 
perintendent of schools were made component and im- 
portant parts of the system established by the act, and 
their duties were therein defined, and provisions 
therein made for theirelection. But notwithstanding 
this, the requirements of sections 3 and 20 of article 5 
of the Constitution, in regard to the election of State 
superintendent of public instruction, still remained in 
full force, as also did the provisions of the Constitu- 
tion which fixed the qualifications of those who should 
vote at an election for such State superintendent, and 
for any other officer provided for in the Constitution. 
In Cooley’s Constitutional Limitations, page 599, it is 
said: ‘* Wherever the Constitution has prescribed the 
qualifications of electors, they cannot be changd ore 
added to by the Legislature, or otherwise than by an 
amendment of the Constitution.” McCafferty v. 
Guyer, 59 Penn. St. 109. It was said by Strong, J.: “It 





qualificativus which would entitle persons to vote at | 


| has always been understood that the Legislature has 
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no power to confer the elective franchise upon other 
classes than those to whom it is given by the Constitu- 
tion, for the description of those entitled is regarded 
us excluding all others.’”’ But it is useless to multiply 
citations, for the books and the opinions in deciding 
cases are full of like statements of the law. We under- 
stand the law to be asis stated in the above quotations, 
and that such law is applicable, at least in all cases of 
an election held for an officer who is mentioned or 
provided for in the Constitution, unless it is indicated 
by that instrument that such officer may be otherwise 
elected or appointed, or that the Legislature or some 
other body may determine by whom such officer may 
be elected or appointed. It may be that it is compe- 
tent for the Legislature to provide that women who are 
citizens of the United States,and over twenty-one years 
of age, may vote at elections held for school directors 
and other schoo) officers who are not mentioned in the 
Constitution; but that question is not before us for 
decision, and we therefore express no opinion iu re- 
gard to it. We think however, since the petitioner is 
not included within either the first or second classes 
of qualified voters mentioned in the Constitution, and 
being a woman, does not fall within the third class, ¢. e., 
of male citizens of the United States above the age of 
twenty-one years, that the Legislature had and has no 
power or authority to invest her with the right to vote 
at‘any election held for a county superintendent of 
scbools. 

Much reliance is apparently placed by petitioner 
upon the cases of Belles v. Burr, 76 Mich. 1; Wheeler 
v. Brady, 15 Kans. 26, and State v. Cones, 15 Neb. 444. 
We do not consider said cases as here in point, or that 
the decisions which were rendered in them are in con- 
flict with the conclusions which we have reached in 
the present controversy. In the Michigan case the 
question at issue was in regard to the right of the 
plaintiff to vote, under a statute of that State, at an 
election of school trustees of a school district, aud the 
court, speaking of the Constitution of the State, said: 
“ But no officer of the school district is mentioned or 
recognized by that instrument. The reason is that the 
whole primary school system was confided to the Leg- 
islature, and it cannot be said that the officers of school 
districts, chosen pursuant to the system adopted by 
the Legislature, are constitutional officers. * * * 
While it must be conceded that no person can vote for 
the election of any officer mentioned in the Constitu- 
tion, unless he possesses the qualifications of an elector 
prescribed by that instrument, it does not follow that 
none but such electors can vote for officers which the 
Legislature has the right to provide for, to carry out 
the educational purpose declared in that instrument.” 
This is a plain intimation that if the Constitution of 
Michigan had provided for or mentioned school trus- 
tees of school districts, then the decision in that case 
would have been otherwise. 

In the Kansas case the controversy was as to the 
right of women, under a statute of the State, to vote 
ata school-district meeting for school-district treas- 
urer. The court, referring to the State Constitution, 
said: ‘And it does not anywhere even mention school- 
district elections or meetings. It provides for, or at 
least recognizes, the election of various officers; but it 
does not anywhere even mention the election of any 
school-district officer.’’ The question involved in the 
Nebraska case was substantially the same as that in 
the Kansas case-—certain women having voted at a 
district school meeting for school trustees of the dis- 
trict — and the court held that the provisions in the 
State Constitution in regard to elections did not apply 
to school districts, and that the act allowing women to 
vote at school meetings was valid, and cited the Kan- 
sas Case as an authority. 








It is ordered that the demurrer to the petition for 
mandamus be sustained, that the writ of mandamus 
be denied, and that the petition be dismissed. 

Writ denied. 


——_4____— 


CARRIER—RAILROAD—INJURIES TO PAS- 
SENGERS—CONTRIBUTORY NEGLIGENUE 
—RIDING ON PLATFORM. 


VERMONT SUPREME COURT, JAN. 8, 1892. 


WORTHINGTON V. CENTRAL VERMONT R. Co. 

Where a passenger on defendant's excursion train secured a 
seat for himself, but afterward resigned it to a lady, and 
after remaining in the aisle of the car for a time, went 
out on the platform, intending to enter another car, but 
finding that full, remained on the platform, from which 
he fell or was thrown off, he was guilty of contributory 
negligence. 

Where there was nothing in the record to show that the train 
was improperly operated, on account of a lack of brake- 
men, it was error for the court to submit to the jury, on 
the question of negligence in operating the train, the fact 
that there were but two brakemen on it. 


\ ion head-note shows the facts. 


George E. Lawrence, for plaintiff. 
C. A. Prouty, for defendant. 


Rowe tt, J. If as matter of law it was prima facie 
negligence for the plaintiff to be riding on the plat- 
form or the steps, as shown by the case, and if his rid- 
ing there contributed to his injury, then the burden 
was on him to show that he was riding there for a rea- 
son that freed him from the imputation of negligence, 
and if the testimony did not tend to show such reason 
he bad no case for the jury, and the court should have 
directed a verdict against bim. lt is sometimes said 
that when the facts are conceded or undisputed, the 
question of negligence is for the court, and not for the 
jury. But this must not be taken in its broadest 
sense, and as universally true, but with limitation. 
When the law prescribes what shall constitute uegli- 
gence, or when the act relied upon to show negligence 
is isolated, then negligence becomes a question of law. 
But when the standard of negligence is not prescribed, 
and there is acombination of facts and circumstances 
relied upon to show negligence, the question becomes 
one of law only, when those facts and circumstances are 
so decisive one way or the other as to leave no reasona- 
ble doubt about it —no room for opposing inferences. 
This is clearly shown by the adjudged cases. Thus in 
Briggs v. Taylor, 28 Vt. 180, it was regarded as 80 cer- 
tain that carriages and sleds would be injured by 
standing out-doors all winter that the court ruled, as 
matter of law, that thus leaving them was negligence. 
But in Vincent v. Schwab, 32 Vt. 612, it is said that 
although there is no conflict in the testimony in re- 
spect of negligence, yet if it still rests upon discretion, 
judgment and experience, it is a matter of law, and not 
of fact; andin Whitcomb v. Denio, 52 Vt. 382, it is said 
that whatever the rule may be in other States when 
the facts are undisputed in this State, when the ques- 
tion is whether a thing has been done within a reason- 
able time or with reasonable care, or when any other 
fact is to be determined that involves the judgment of 
the trier upon an existing state of facts and circum- 
stances, the almost universal practice has been to sub- 
mit the question to the jury. In Hunter v. Railroad 
Co., 112. N. Y. 371, it was held that the plaintiff, who 
was sui juris and in the full possession of his faculties, 
with nothing to disturb his judgment, was guilty of 
negligence, as matter of law, in attempting to board a 
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railroad train moving at the rate of four to six miles 
an hour, and that the question did not become one of 
fact by the conductor’s calling out to him to get on. 
That it was a dangerous and hazardous attempt, the 
court said, must be the judgment of all men; that per- 
sons are taught, from their earliest youth, the great 
danger attending an attempt to board or leave a train 
while in motion; and that no person of mature years 
and judgment but has the knowledge that such an at- 
tempt is dangerous in the highest degree. But the 
court said that there may be cases in which such an 
attempt would not be regarded as negligence as matter 
of law, and where the question of negligence, upon all 
the facts in the case, should be submitted to the jury, 
and referred to Filer v. Railroad Co., 49 N. Y. 47, a3 
such acase. In Soloman v. Railroad Co., 103 N.Y. 437, 
it is said that the rule established by the decisions is 
that it is presumptively a negligent act fora passenger 
to attempt to alight from a moving train, and thatit is 
not sufficient to rebut the presumption that the train- 
men acquiesced in the action of the passenger, nor that 
the company violated its duty or contract in not stop- 
ping the train, nor that to remain on the train would 
subject the passenger to trouble or inconvenience; but 
that to excuse such an act, and freethe passenger from 
the charge of contributory negligence, there must bea 
coercion of circumstances that did not leave the puas- 
senger in the free and untrammelled possession of his 
faculties and judgment. And the court went on to say 
that although negligence is usually a fact for the jury, 
yet the inference of negligence in a given case may be 
so strong and convincing that the judge may direct a 
verdict; that the conclusion that it is prima facie dan- 
gerous to alight from a moving train is founded on 
our general knowledge and common experience, and 
that it is akin to the conclusion, now generally ac- 
cepted, that itis in lawa dangerous, and therefore a 
negligent act, unless explained and justified by special 
circumstances, to attempt to cross a railroad track 
without looking for approaching trains. In Morrison 
v. Railway Co., 56 N. Y. 302, it was held that the ques- 
tion whether a person has been guilty of contributory 
negligence, in attempting to alight fromacar in mo- 
tion, is not in every case a question of fact for the 
jury; that when the facts are undisputed, the question 
of contributory negligence nay become a question of 
law, and it was held to be such in that case. Folger, 
J., in delivering the opinion of the court, said: ‘Can 
it be said that a person of ordinary care and prudence 
would have swung himself from a car in motion down 
to the ground in the dark, laden with the weight 
of a child twelve years old, having but one hand 
aud one arm to aid himself with, when there 
was no other danger to be avoided by meet- 
ing this, and no incentive to the act other than 
the inconvenience of being carried by his place 
of abode, and with a full apprehension of the dan- 
ger he was about toincur? I think not, and am of 
the opinion that it is so clear that the law and this 
court should have answered without calling in the aid 
of the jury.” Gavett v. Railroad Co., 16 Gray, 501, is 
to the same effect. There it appeared that after the 
train started and was in motion, the plaintiff either 
passed out of the door, and was on the platform of the 
car for the purpose of attempting to leave it, or was 
actually stepping from the platform of the car upon 
that in front of the station. While thus situated she 
was thrown from the car and injured. The court said 
that it could not be doubted that the well-known haz- 
ards of travelling on railroads, and the unprotected 
and exposed situation of persons standing on the plat- 
form of a car, or attempting to leave it when the train 
is about to start or is actually in motion, render it un- 
safe for passengers to place themselves in such a posi- 
tion, and preclude the idea that due care cau be exer- 





cised under such circumstances. So, riding with one’s 
arm or elbow projecting out of the car window, 
whereby it is injured, is negligence per se, and pre- 
cludes recovery. Todd v. Railroad Co., 3 Allen, 18. 
In Railroad Co. v. Watson, 114 Ind. 20, it is said that if 
from the facts, only one inference can be drawn, and 
that is that there was negligence, it must be adjudged 
as matter of law, or conversely if it can be clearly 
affirmed as matter of law that there was no negligence 
the court must so declare. In Seefeld v. Railway Co., 
70 Wis. 216, it is held that when the facts are undis- 
puted, and admit of no doubtful or opposing infer- 
ences, the question of negligence is one of law. Maay 
other cases of like import might be cited, but theseare 
quite sufficient to establish the proposition above laid 
down, namely, that when the standard of negligence is 
not prescribed, and there is a combination of facts and 
circumstances relied upon to show negligence, the 
question becomes one of law only, when those facts 
and circumstances are so decisive oue way or the other 
as to leave no reasonable doubt about it — no room for 
opposing inferences. 

This brings us to consider whether, as matter of law, 
it was prima facie negligence for the plaintiff to be rid- 
ing on the platform or the step, as shown by the case. 
He was standing either on the second step or on the 
edge of the platform, with his back to the saloon win- 
dow, holding ou to the iron at the end of the car. 
There were notices on the car doors forbidding persons 
to stand on the platform. The platform was full, and 
two small boys stood on the steps below him. The 
train was running at the rate of about thirty miles an 
hour, at the lowest estimate. Plaintiff's testimony 
tended to show that it was running much faster than 
that, and was swaying and jolting badly. There is 
nothing to show that the plaintiff was not an intelli- 
gent man, and in the full possession of his faculties. 
Add to this the well-known fact that in this State rail- 
roads must be built with many and sharp curves, which 
cause fast-running trains to sway and lurch consider- 
ably, however good the track, thereby greatly increas- 
ing the danger to one riding on the platforms or steps 
of cars, or being jolted or thrown off, and can it be 
doubted that the position the plaintiff occupied was, in 
the circumstances, one of danger and hazard? We 
think not, and because it was one of danger and haz- 
ard, it was prima facie negligence for him to occupy it. 

But the plaintiff claims that the cases, especially in 
New York, are toa different intent, and hold that it 
is not prima facie negligence to ride on the platform 
of steam-cars, and among others refers to Willis v. 
Railroad Co., 34 N. Y. 670, and Werle v. Same, 98 id. 
650. But we hardly think itis the law of New York 
that in no circumstances is it prima facie negligence 
for a passenger to ride on the platform of steam-cars. 
To be sure, in those cases it was held not to be such 
negligence for the plaintiffs to ride on the platform in 
the circumstances disclosed. In Willis’ Case it was 
not necessary to say any thing about it, for his position 
neither caused nor contributed to his injury. But still 
the court said it was not prima facie negligence for 
him to be ridingon the platform. And in Nolan v. 
Railroad Co., 87 N. Y. 63, itis said, obiter, that the rule 
is settled that it is not, even in the case of steam-cars, 
negligence per se for a passenger to stand on the front 
platform of a moving car. In Werle’s Case the court 
said that while the evidence asto many of the facts 
was conflicting, it thought there was nothing proved 
from which the court had a right, as a question of law, 
to attribute contributory negligence to the deceased, 
and that the whole case presented simply questions of 
fact for the consideration of the jury. The fair infer- 
ence from this is that the court thought there might be 
a state of facts shown 1n such a case that would make 
the question of uegligence oue of law. 1n Graville v. 
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Railroad Co., 105 N. Y. 525, it is said to be unsafe, as 
matter of common knowledge, for a passenger to ride 
ou the platform of arunning train, and in Clark v. 
Railroad Co., 36 N. Y. 135, it wasitheld to be prima facie 
negligence fora passenger to ride on the steps of a 
horse-car, and it was laid down asa principle of law, 
that when it appears that a passenger was riding upon 
a car ina place of danger, his negligence is prima facie 
proved, and that the onus is on him to rebut the pre- 
sumption. In Nolan’s Case itis said, referring to the 
case last cited, that riding on the steps of a horse-car 
is a position palpably more dangerous than riding on 
the platform. But we submit that it is no more dan- 
gerous than riding on the platform of a steam-car 
when the train was in rapid motion. And in Connolly 
v. Ice Co., 114 N. Y. 104, it is said that the fact that a 
passenger on a horse-car stands on the outer platform, 
when there is opportunity to take a seat in the car, 
might, in an action against the railroad company to re- 
cover damages for its negligence, constitute a defense 
in ordinary circumstances. Hence we conclude that 
in some circumstances it might be held in New York 
that riding on the platforms of steam-cars was prima 
facie negligence. But if the law of that State is other- 
wise, we are not disposed to follow it. In Massachu- 
setts the law is, as a general proposition, that standing 
onthe platforms of steam-cars when the train is in 
motion is prima facie negligence. In addition to Ga- 
vett’s Cuse, already referred to, we refer to Hickey v. 
Railroad Co., 14 Allen, 429. That was a much stronger 
case for recovery than the one at bar, and yet the de- 
fendant had judgment. There the deceased had been 
riding in the smoking-car, and just before it was un- 
coupled to let the rest of the train run slowly into the 
station, he left it, and, with other passengers, stepped 
upon the platform of the passenger-car in the rear of 
it, with the intention of riding to the station in that 
position. The passenger-car was going about five miles 
an bour, and ran against the smoker, which had been 
thrown across the track by a misplaced rail and switch, 
whereby the deceased received injuries from which he 
died. The court said thatifan injury happens while 
the passenger is occupying a place provided for the ac- 
commodation of passengers, nothing further is ordi- 
narily necessary to show due care; but that when the 
plaintiff's own evidence shows he had left the place as- 
signed for passengers, and was occupying an exposed 
position, and that the injury was due in part to the 
fact of such position, he must necessarily fail, unless 
he can also make it appear, upon some ground of ne- 
cessity or propriety, that his being in that position was 
consistent with the exercise of proper care and caution 
on his part, and as the plaintiff in that case had no tes- 
timony tending to show proper care on the part of the 
intestate a uonsuit wasentered. Although the court 
does not say inso many words that the deceased was 
prima facie negligent as matter of law, yet that is pre- 
cisely what the case comes to; and the fact that there 
was room inside does not touch that question, because 
the presumption of negligence arises from the position 
itself, as it isa dangerous position, and not one pro- 
vided for passengers to occupy while the train is in 
motion. The necessity or propriety of his being there 
is an element that comes in later, and for the purpose 
of rebutting the presumption of negligence, but if it 
cannot be shown, the presumption remains, and pre- 
cludes recovery, if the negligence was contributory. 
In Treat v. Railroad Corp., 131 Mass. 371, the plain- 
tiff, on the whole case, did not appear to be one who at 
his own risk had voluntarily assumed an exposed posi- 
tion not intended for passengers, and therefore the 
question of contributory negligence was properly left 
to the jury. Zemp v. Railroad Co., 9 Rich. Law, 84, re- 
ferred to by plainti_fl, is not authority for him. There 
the plaintiff was standing on the front platform of the | 





rear passenger-car at the time of the injury, which 
was occasioned by the overturning of the engine when 
the train was moving from five to eight miles an hour. 
The whole case depended upon whether the injury was 
attributable to plaintiff's want of care. The court said 
that plaintiff's position at the moment of the accident 
was wrong, but that the proximate cause of the injury 
was the overturuing of the engine; that plaintiff's 
being on the platform did not necessarily subject him 
to injury in an overturn, any more than if he had been 
in the car; but that if he had fallen off the platform 
when the train was in motion, then he would have 
been obliged to bear his injury, for then his own act 
would have been as much the proximate cause as the 
defendant’s negligence. Railroad Co. v. Hoosey, 99 
Penn. St. 492, is much in point. There the plaintiff 
below was a passenger on an*excursion train of many 
cars, which were overcrowded, and the plaintift and 
many others were unable to find seats. After search- 
ing for a seat, and finding none, plaintiff took a posi- 
tion quite near the edge of the rear platform of one of 
the cars, and stood with his back to the end window 
of the car, and rode there, the cars being in rapid mo- 
tion, till he was jolted off and injured. Thecourt said 
that he was not only in a position of known danger, 
but was there voluntarily, and against the rules of the 
company; that having shown, by his own testimony, 
that at the critical juncture he was in a position where 
no one of ordinary prudence should have placed him- 
self, it was incumbent on him to show that he was 
there from necessity and not from choice; that the 
dangerous position on the platform in which he volun- 
tarily placed himself while the cars were in rapid mo- 
tion was undoubtedly the immediate cause of his being 
jolted off; that if there had been any testimony from 
which it could have been reasonably inferred that he 
was there from necessity, and not from choice, it would 
have been a question for the jury; but that in the ab- 
sence of such evidence, it was error to leave it to the 
jury to determine whether he was or was not guilty of 
contributory negligence. The plaintiff was the only 
person on the train who was injured, and the court 
said that he ought to have submitted to the inconve- 
nience of standing in the cars. Thus it is seen that on 
the authorities, it is clearly maintainable that riding 
on the platform of steam-cars, in the circumstances 
disclosed in the case in hand, is prima facie negligence 
as matter of law. The plaintiff was the only person on 
the train who was injured, and that the position in 
which he was riding materially contributed to his in- 
jury is not and cannot be questioned. 

It remains to consider whether the testimony tended 
to show that the plaintiff was riding on the platform 
or the step, whichever it was, fora reason that freed 
him from the imputation of negligence. His claim was, 
as shown by the charge and his testimony, that the 
passage where he stood after giving up his seat was 
crowded; that most of those in his vicinity were la- 
dies; that the swaying and jolting of the cars were 
such that his position was one of discomfort to him- 
self, and of evident discomfort and annoyance to 
others, and that in consequence of this he concluded 
to go to the smoking-car. He testified, that after tak- 
ing his position on the platform or the step, he thought 
he would stay there a few minutes, and then go back 
into the car he had left. Thus it appears that the 
plaintiff had standing room in the car, which he might 
have continued to occupy, but which he chose to leave 
in order to free himself from discomfort, and others 
from discomfort and annoyance, and that he remained 
on the platform or the step in order to obtain temporary 
relief from that discomfort, intending in a short time 
to resume his former position in the car, which he 
might have done. But passengers, especially on ex- 





cursion trains, must expect more or less discomfort, 
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and must endure it, rather than assume positions of 
danger and hazard, not provided for their occupancy, 
for the purpose of avoiding it. Necessity alone can 
warrant the assumption of such positions. If they are 
assumed as matter of choice, and they contribute to 
injury, therecan be norecovery. But what would 
constitute necessity in such cases is not easy to say. It 
may perhaps be safely said in a case like this, when 
nothing is said or done by those in charge of the train 
to control or influence the conduct of the passenger, 
that the attendant circumstances must be such as not 
to leave the passenger free to choose, such as to coerce 
his action, and to compel him to assume the position 
as the best he’could do at the time, acting as a careful 
and prudent man. The testimony in this case did not 
tend to show any such coercion of circumstances—any 
such compulsion—and thérefore the case is that the 
plaintiff was riding as matter of choice, and not of ne- 
cessity, in a dangerous place, not provided for the oc- 
cupancy of passengers, which contributed to his injury, 
hence the court should have directed a verdict against 
him. 

The record discloses another error. The court sub- 
mitted to the jury, as one element bearing on the ques- 
tion of defenduant’s negligence in operating the train, 
the fact that there were but two brakemen upon it, 
although there was nothing tending to show that the 
train was in any respect improperly operated for lack 
of brakemen. It isa familiar rule that it is not proper 
to submit to the jury an issue that the testimony does 
not raise. There are no other points of exception that 
we deem it important to consider. 

Tart, J., would render a final judgment for the de- 
fendant, but the rest of the court would remand, as 
the issues joined to the jury stand undisposed of on 
the record, and upon them the plaintiff has a right, 
and may desire, to introduce additional evidence, and 
we cannot say that no such evidence exists. 

Judgment reversed and cause remanded. 


START and THOMPSON, JJ., did not sit, having been 
of counsel. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL — REVIEW — EXCEPTIONS. EVIDENCE — 
PAROL TO EXPLAIN WRITING.—(1) Where no excep- 
tion is taken to the findings of a referee it cannot be 
urged as error that they are unsupported by evidence. 
(2) An exception ‘‘to the refusal of the referee to find 
each of the several conclusions submitted to the referee 
by the said defendant, so far as the referee’s conclu- 
sions are not in conformity therewith,”’ is not suffici- 
ently definite to present a question for review. Newell 
v. Doty, 33 N. Y.83; Ward v. Craig, 87 id. 550. (3) 
Where parol evidence in regard to a written instru- 
ment is introduced by plaintiff without objection, and 
parol evidence in contradiction is offered by defend- 
ant, an objection to evidence on that subject in rebut- 
tal on the ground that it is an attempt to prove the 
contents of a written instrument by parol, without 
moving to strike out all the testimony on that subject, 
should be overruled. (4) Inan action for money lent 
parol evidence that the loan was made by plaintiff 
giving defendant a written order on a third person is 
admissible where the order was given twelve years be- 
fore, and the defendant denied having received it, 
since the order itself is merely a collateral matter. 
Grover v. Morris, 73 N. Y. 479; Chrysler v. Renois, 43 
id. 212; Bowen v. Bank, 11 Hun, 226; McFadden v. 
Kingsbury, 11 Wend. 668; Jackson v. Root, 18 Johns. 
60. Second Division, Feb. 9, 1892. Daniels v. Smith. 
Opinion by Parker, J. 8 N. Y. Supp. 128, affirmed. 





ASSIGNMENT FOR CREDITORS—FRAUDULENT PREF- 
ERENCE—KNOWLEDGE OF ASSIGNOR.—(1) An assign- 
ment executed by afirm for the henefit of creditors, 
after preferring certain firm liabilities, directed the 
residue of the assigned estate to be applied to the pay- 
mentof all debts and liabilities now due, or to grow 
due, from the said parties of the first part (assignors) 
together or respectively. Among the alleged preferred 
firm debts were certain individual debts of one of the 
partners improperly inserted therein by the general 
manager of the firm, husband of one of the partners. 
Held, that the payment of firm debts not having been 
provided for before payment of individual creditors, 
the assignment was fraudulent and void. Wilson v. 
Robertson, 21 N. Y. 587; Crook v. Rindskopf, 105 id. 
476, distinguished. Jan. 20, 1892. Boos v. Marion. 
Opinion by Peckham, J. 


ATTORNEY AND CLIENT — SETTLEMENT BETWEEN 
PARTIES—RIGHT OF ATTORNEYS.—The Code of Civil 
Procedure, section 66, declaring that an attorney shall 
have a lien upon his client’s cause of action or counter- 
claim, which shall attach to a judgment in the latter's 
favor, and that this lien shall not be affected by any 
settlement between the parties, does not prevent the 
purties from coming to a settlement, and the court 
may set the settlement aside only when it will operate 
prejudicially upon the attorney by depriving him of 
his costs or turning him over to an irresponsible client. 
Feb. 12, 1892. Poole v. Belcha. Opinion by O’ Brien, J. 


CONSTITUTIONAL LAW—SALE OF INTERESTS IN REAL 
ESTATE OF PERSONS NOT IN BEING—ACQUIESCENCE. 
SUMMONS—SERVICE BY PUBLICATION.—(1) The provis- 
ions ofthe Laws of 1890, chapter 276, authorizing the 
Supreme Court to sell certain real estate in the city of 
New York couveyed to John M. Bradhurst for life and 
in remainder, that the proceeds of the sale shall be 
brought into court, and shall retain the legal character 
of real estate, and be held by the court for the deter- 
mination of the rights of all persons entitled, fully pro- 
tect the possible and contingent interests of persons 
not in being, who shall at any time have or claim an 
interest in said property. (2) Under the provisions of 
the act that the title of the purchaser at such sale shall 
be valid in fee-simple against all persons who shall 
join or acquiesce in the proceedings, assent of the 
adult parties is sufficiently shown by their appearance 
by attorney, their acquiescence in the order of sale and 
their failure to object to or resist the proceedings. (3) 
Under the Code of Civil Procedure, section 440, pro- 
viding that an order for the service of a summons by 
publication shall direct the publishing of the same, or 
at plaintiff's option personal service without the State, 
the order need not be in the alternative, but may di- 
rect either mode of service. Ritten v. Griffith, 16 Hun, 
454, overruled. Feb. 12, 1892. Jn re Field. Opinion by 
Finch, J. 17 N. Y. Supp. 19, affirmed. 


CONTRACT — CONSIDERATION — FORBEARANCE OF 
SUIT. APPEAL—INCONSISTENT FINDINGS OF REFEREE 
—PRESUMPTIONS.—(1) An agreement by the payee of a 
note, after maturity, to forbear suit thereon, though 
for an indefinite period, is a sufficient consideration 
for the signing of the note by athird party. Atlantic 
Nat. Bank v. Franklin, 55 N. Y. 233, and Perkins v. 
Proud, 62 Barb. 420, distinguished. Rolle Abr., p. 27, 
pl. 45; Brandt Sur., §8; 1 Pars. Cont. (6th ed.), p. 444; 
Walker v. Sherman, 11 Metc. 170-172; Mecorney v. 
Stanley, 8 Cush, 85-88; Hakes v. Hotchkiss, 25 Vt. 251; 
Calkins v. Chandler, 36 Mich. 320; Lonsdale v. Brown, 
4 Wash. C. C. 148; Downing v. Funk, 5 Rawle, 69: 
Sidwell v. Evans, Rawle Pen. & W. 383; King v. Up- 
ton, 4 Me. 387; Elting v. Vanderlyn, 4 Johns. 237; 
Watson v. Randall, 20 Wend. 201; Ins. Co. v. Smith, 23 
Hun, 535. (2) Such agreement binds the payee to for- 











THE ALBANY LAW JOURNAL. 303 








bear suit for a reasonable time. (3) In an action ona 
note the evidence showed that defendant, a creditor 
of one of the original makers, signed the note after 
maturity in consideration of forbearance by the payee 
tosue; that no definite time was named, but it was 
the intention that defendant should have time to go 
to a distant city, examine the affairs of said maker and 
report to the payee. Held, that a finding by the referee 
that the payee agreed to extend the time of payment 
indefinitely, in consideration of defendant's signing 
the note, was not inconsistent witha finding, made at 
defendant’s request, that the payee “ did not waive its 
right to sue’’ the makers ‘‘ whenever it saw fit,” the 
latter finding being treated as a mixed inference of 
law and fact from the facts before found. (4) The 
Court of Appeals will if possible reconcile apparently 
inconsistent findings of « referee. Redfield v. Red- 
field, 110 N. Y. 671; Wahl v. Barnum, 116 id. 87-99; 
Green v. Roworth, 113 id. 462. (5) Where there is a 
certificate in the record that the case contains “ so 
much of the evidence as is material to the questions to 
be raised,”’ it may be presumed that the case contains 
all the evidence Dearing on a particular question. 
Second Division, Jan. 20, 1892. Traders’ Nat. Bank of 
San Antonio v. Parker. Opinion by Brown, J. Fol- 
lett, C. J.. and Vann, J., dissenting. 8 N. Y. Supp. 
683, affirmed. 


CRIMINAL LAW—MURDER—EVIDENCE—JOINT DE- 
FENDANTS.—Where, on an indictment containing a 
single count, charging two defendants with jointly 
committing murder, one of the defendants is tried 
alone, evidence showing him to have committed the 
murder alone is sufficient for a conviction. Feb. 9, 
1892. People v. Cotto. Opinion by O’Brien, J. 


CRIMINAL PRACTICE—FORMER ACQUITTAL.—A de- 
fendant pleaded in bar a previous conviction for the 
same offense. That issue was tried before a jury, and 
verdict rendered *‘ for the people,” whereupon an or- 
der was made permitting defendant to plead over, 
which he did, without objecting to the omission to en- 
tera formal judgment on the verdict. Held, that no 
error was committed in refusing to direct a verdict of 
acquittal on the second trial, because no formal 
judgment was entered in the first trial. Feb. 9, 1892. 
People v. Trimble. Opinion by Finch, J. 15 N.Y. 
Supp. 60, affirmed. 


DEED—CONSTRUCTION—RIGHT OF WAY.—Deeds to 
lotsin acertain block declared that * fifteen feet in 
width across the rear of the lots shall be subject to the 
right of passage for horses, carriages and carts for the 
private convenience ” of the lot-owners, and the pass- 
age ‘‘kept open” for the ‘‘ use and purpose aforesaid 
and no other.’’ Jeld, that the deeds did not restrict 
the owners from building over the passage, so long as 
the fifteen-foot space of reasonable height was left for 
access to the lots. Jan 20, 1892. Hollins v. Demorest. 
Opinion by Andrews, J. 16N. Y. Supp. 384, af- 
firmed. 


EMINENT DOMAIN—INTEREST ON DAMAGES—COM- 
PENSATION FOR LAND SUBJECT TO MORTGAGES.—(1) 
Under the Laws of 1888, chapter 191, section 3, provid- 
ing that upon confirmation of the report of commis- 
sioners to estimate damages in acquiring sites for 
school purposes in the city of New York the corpora- 
tion shall become seized in fee of the lands, and section 
4, providing for payment to the persons entitled of the 
amounts reported due them, with interest from such 
confirmation, and that in default thereof, within four 
calendar months after such confirmation, suit may be 
brought for the same with interest from and after de- 
mand thereof, interest is to be allowed from the date 
of confirmation until the expiration of the four 
months, and on the amount then due from the time of 





demand. Cutter v. Mayor, 92 N. Y. 166, distinguished. 
(2) Where there are mortgages upon land so taken, 
and no award is made to the mortgagees, the city 
should not withhold theaward until satisfaction of the 
mortgages, but should tender the owner the amount of 
the award and interest, on condition of receiving asat- 
isfaction of the mortgages. Feb. 9,1892. Devlin v. 
Mayor, ete., of City of New York. Opinion by Peck- 
ham, J. 14N. Y. Supp. 251, reversed. 


EXECUTORS AND ADMINISTRATORS—SETTING ASIDE 
FRAUDULENT CONVEYANCE OF INTESTATE. WITNESS 
—CONFIDENTIAL COMMUNICATIONS TO ATTORNEY.—(1) 
An administrator cannot set aside, as fraudulent as to 
creditors, a deed executed by his intestate, and re- 
corded before but not delivered until after her death. 
The deed constituted no obstacle whatever to the en- 
forcement of their debts in the usual and ordinary 
course of administration. There was no need of in- 
voking the aid of acourt of equity to set aside the in- 
strument, as it could not, upon the finding, be fraudu- 
lent as to creditors. Whatever the consideration or 
purpose of the conveyance was, it may be good so far 
as appears against every one, so long as the rights of 
the creditors are protected by the statute, and the ad- 
ministrator had no standing to attack it. He has pre- 
cisely the same right now to proceed against the land 
that he would have had i? the deed had never been ex- 
ecuted. Norcanthe judgment be upheld upon the 
ground that it removes acloud upon title. The deed 
was not acloud upon any right or interest that the 
creditors of the deceased had, and the statute confers 
no power upon an administrator to bring an action for 
that purpose. The theory of the defendants was that 
the grantor delivered the deed to the attorney who 
drew it, with instructions to him to deliver it to the 
grantee. If this was the fact, the legal effect of such 
delivery to a third person would be to divest the 
grantor of her title, and transfer it to the grantee by 
relation as of the date of the delivery to such third per- 
son. Munoz v. Wilson, 111 N. Y. 295; Hathaway v. 
Payne, 34 id. 92; Crain v. Wright, 36 Hun, 74. (2) Tes- 
timony of an attorney to prove the delivery of a deed 
to him by a deceased grantor, with instructions to de- 
liver it to the grantee, is not within the Code of Civil 
Procedure, section 835, prohibiting an attorney from 
disclosing communications made by a client to him in 
the course of professional employment, as the commu- 
nication is not confidential, and by the instructions to 
deliver the deed the privilege is waived, as is per- 
mitted by section 836. Hurlburt v. Hurlburt, 128 N. 
Y. 420; In re Coleman’s Will, 111 id. 220. Feb. 12, 
1892. Rousseau v. Bleau. Opinion by O’Brien, J. 
8 N. Y. Supp. 823, and 14 id. 712, reversed. 


INSURANCE—LIFE—MUTUAL BENEFIT—CERTIFICATE. 
—A certificate of membership in a life insurance asso- 
ciation declared that the amount therein mentioned 
should be payable from the death fund at the time of 
death, or from any moneys that should be realized to 
the fund from the next assessment, and that “no 
claim should be otherwise due or payable except from 
the reserve fund, as hereinafter provided.” It also pro- 
vided that if the death fund was insufficient to meet 
existing claims by death an assessment should then be 
made upon every member at the date of the death last 
assessed for, and eighty per cent of the net proceeds 
thereof should go into the death fund. The constitu- 
tion provided that the death fund should be used only 
for the payments of death claims; that payment should 
be made to the beneficiaries of the amount to which 
they were entitled, according to the terms of their cer- 
tificates; that so long as the mortuary fund was suffi- 
cient to pay existing claims no assessment should be 
made, and that whenever a single assessment was in- 
sufficient to meet a death claim in full, there should 
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be paid, in full satisfaction of such claim, a sum pro 
rata of the membership and benefits in force at the 
time of death. The company required each person 
proposing to become a member to pay what was called 
the “ first assessment.’’ The insured was the first mem- 
ber to die, and the death fund at his death was insuf- 
ficient to pay the claim, and assessments were made to 
meet it. Held, that the claim was not satisfied by pay- 
ing the amount of the death fund on hand, and that 
the proceeds of the assessment made to meet it should 
be appropriated to the full satisfaction thereof. Sec- 
ond Division, Feb. 12, 1892. Wadsworth v. Jewelers 
& Tradesmen’s Co. of New York. Opinion by Landon, 
J. 9N. Y. Supp. 711, affirmed. 


MASTER AND SERVANT — INJURIES TO BRAKEMEN — 
UNBALLASTED TRACK.—(1) A railroad company owes 
no duty to a brakeman in its employ to ballast storage 
or switch tracks so as to prevent his foot being caught 
between the ties. (2) A brakeman riding on aswitch 
engine, and directing its movement toward cars to be 
coupled, is guilty of negligence in jumping off and 
walking before it on an unballasted track, while re- 
moving the coupling link and pin from the draw-head 
on ‘the tender. Pennsylvania Co. v. Hankey, 95 II. 
580, cited; Plank v. Railroad Co., 60 N. Y. 607, distin- 
guished; Appel v. Railroad Co., 11] id. 550, approved. 
Jan. 20, 1892. Finnell v. Delaware, L. & W. R. Co. 
Opinion by Earl, QJ. 14 N. Y. Supp. 946, mem., re- 
versed. 


MECHANICS’ LIEN—PERFORMANCE OF CONTRACT— 
PRESUMPTIONS ON APPEAL.—(1) Where under a con- 
tract for the erection of several houses, which makes 
no provision for the completion of the work by the 
owner on the contractor’s default, the owner has paid 
all installments due, but the contractor refuses to put 
in the sewer and water connections as agreed, and the 
owner after notice completes the work, the premises 
are not subject to the liens of materialmen. Larkin v. 
MecMullin, 120 N. Y. 206, followed. (2) From the mere 
facts that the owner had lowered a certain sewer, with 
which the contractor had agreed to connect the sewers 
from the houses, and that the parties could not agree 
as to the extra expense which the contractor claimed 
he would incur by reason thereof, this court will not 
assume that the contractor was justified in refusing to 
perform the contract, where the evidence as to what 
the extra expense, if any, would have been, and 
whether either party was guilty of bad faith in the dis- 
agreement, was conflicting, and the referee was not re- 


quested to make any finding in relation thereto. Sec- 
ond Division, Feb. 12, 1892. Hollister v. Mott. Opin- 


10 N. Y. Supp. 409, reversed. 


MORTGAGES—RIGHTS OF MORTGAGEE.—On an appli- 
cation by asecond mortgagee for surplus moneys aris- 
ing from a sale on foreclosure of the first mortgage, he 
will not be compelled to release his lien in favor of sub- 
sequent mortgagees, on proof merely that his debt is 
amply secured by other property on which his mort- 
gage isalien. Jan. 20, 1892. Quackenbush v. O’ Hare. 
Opinion by O’Brien, J. 16N. Y. Supp. 33, reversed. 


NEGOTIABLE INSTRUMENTS—EXCHANGE OF NOTES— 
PLEADING COUNTER-CLAIM.-—(1) The transfer and de- 
livery of a promissory note by the payee to the maker 
of another note, in exchange therefor, is a valuable 
consideration for the latter, and there is no failure of 
consideration although the former note subsequently 
becomes worthless. (2) In an action against the maker 
of a promissory note, an answer of failure of consider- 
ation will not enable him to offset a worthless note, for 
which the note sued on was exchanged, in the absence 
of allegations amounting to a counter-claim. Feb. 9, 
1892. Rice v. Grange. Opinion by Gray, J. 14N. Y. 
Supp. 911, affirmed 


ion by Brown, J. 














OFFICE— REMOVAL OF POLICE JUSTICE — COSTS— 
COUNSEL FEES—APPEAL—JURISDICTION.—(1) In a pro- 
ceeding to remove a police justice from office under the 
Laws of 1847, chapter 280, section 25, as amended by 
the Laws of 1880, chapter 354, section 1, which empow- 
ers the General Term to certify ‘‘the reasonable ex- 
penses of [the] referee,’’ it has no authority to include 
in such expenses the counsel fees and disbursements 
of the parties to the proceeding. (2) An order certify- 
ing such expenses, including counsel fees, is appealable 
as being a final order affecting asubstantial right made 
in aspecial proceeding. Code Civ. Pro., $$ 190, 3333, 
3334; In re New York, W.S. & B. Ry. Co., 94 N. Y. 
287; Bergen v. Carman, 79 id. 146; Sturgis v. Spoftord, 
58 id. 103; McGregor v. Comstock, 19 id. 581. Second 
Division, Feb. 9, 1892. unre King. Opinion by Vann, J. 


PLEDGE—OF STOCK—RIGHTS OF PLEDGEE.—(1) Where 
a stock broker holds shares of stock as collateral secu- 
rity in a transaction on margins, without special agree. 
ment as to their application, the broker need not re- 
alize upon the collateral before bringing suit on ac- 
count. Butterworth v. Kennedy, 5 Bosw. 143; South 
Sea Co. v. Duncomb, 2 Strange, 919; Lawton v. New- 
land, 2 Starkie, 72; Emes v. Widdowson, 4 Car. & P. 
151; Elder v. Rouse, 15 Wend. 218; Coleb. Coll. Sec. 
136; Jones Pledges, § 590. (2) Evidence of the custom 
of brokers, when collateral security is put up as a mar- 
gin, and the account becomes reduced sufficiently to 
jeopardize it, to advertise and sell the collateral and 
charge the customer with the balance, is properly ex- 
cluded where the broker sells his customer’s stocks 
upon the latter’s express order, and not to protect him- 
self froma shrinking margin. Second Division, Feb. 
9, 1892. De Cordovay. Barnum. Opinion by Landon, 
J. 9N. Y. Supp. 237, affirmed. 


RAILROADS — ELEVATED — INJURY TO RENTAL 
VALUE—OBSTRUCTION OF VIEW.—(1) Evidence of an- 
noyance suffered from interference with privacy in 
the occupation of premises, and from noise in the op- 
eration of defendants’ elevated railroad in the abut- 
ting street, and of the interception of the view of the 
premises from the opposite side of the street, is com- 
petent as bearing on the rental value, but not as af- 
fecting the fee value of the premises. (2) Although 
no witness on a trial by the court divided the dam- 
ages caused by the main structure of defendants’ ele- 
vated road in the abutting street, and that caused by 
the station, in precisely the proportion the court 
awarded, that is no ground of reversal, if his award 
may be sustained by all the facts and circumstances 
in evidence. Jan. 20, 1892. Messenger v. Manhattan 
Ry. Co. Opinion by Earl, J. 13 N. Y. Supp. 958, af- 
firmed. 

WAY — RIGHT OF — RESERVATION— EXTENT.—(1) A 
reservation in a deed of the “right of way through 
and over the carriage and alley-way”’ to a stable, so 
long as it should be used as such, does not secure the 
right to use the whole of an eighteen-foot alley as laid 
out, but only as much thereof as is reasonably neces- 
sary for the purpose expressed, and the grantee may 
erect a building over the alley leaving an arched pas- 
sage sufficient for such purpose. (2) The reservation 
does not secure aright of light and air for the use of 
the stable, except in so faras is necessary to render the 
carriage-way reasonably convenient. Atkins v. Bord- 
man, 2 Mete. (Mass.) 457; Bliss v. Greeley, 45 N. Y. 
671; Bakeman v. Talbot, 31 id. 365, 370; York v. Briggs, 
7 N. Y. St. Rep. 124; Maxwell v. McAtee, 48 Am. Dec. 
409; Rexford v. Marquis, 7 Lans. 249; Matthews v. Ca- 
nal Co., 20 Hun, 427; Spencer v. Weaver, id. 450; Ty- 
ler v. Cooper, 47 id. 94; affirmed, 124 N. Y. 626; Washb. 
Fasem. 244; God. Easem. 333. Second Division, Jan. 
20, 1892. Grafton v. Moir. Opiniou by Vann, J. 9 


N. Y. Supp. 3, affirmed. 
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WILLS—CONSTRUCTION--SEPARABLE TRUSTS—PER- 
PETUITIES.—(1) Testator gave the residue of his es- 
tate to a trustee, and directed him to pay the testa- 
tor’s widow and daugkter each athird of the income 
thereof, and the other third to testator’s son after he 
should reach the age of twenty-five years. On the 
death of the widow, the two children surviving her, 
the trustee was directed to pay to the daughter one- 
half of the income for life, and the other half to the 
son if he should by that time have attained the age of 
twenty-five, and when the son should reach thirty 
years, if the widow were dead, and if not at her death 
thereafter, half the trust estate was to pass to him ab- 
solutely. If the son should die before the widow, she 
and the daughter were each to receive a half of the in- 
come for the widow’s life, and at her death the daugh- 
ter was to have the whole income for life. Held, that 
a trust was created for the widow's life, the income 
of which was to be divided between the persons enti- 
tled to it, and at her death the whole was to be di- 
vided into two independent trusts, one for the son’s 
benefit, the other for the daughter's, so that each trust 
was limited by only two lives. (2) The trust is not 
rendered void by the fact that, if the son should die 
before the widow, the trust term would be limited by 
the lives of the widow and daughter, while if the widow 
should die before the son, the trust in half of the es- 
tate would be limited by the lives of the widow and 
son, or by the life of the widow and the attainment by 
the son of thirty years of age, since but oneof these 
contingencies could happen, and in either case the 
trust is limited by but two lives. Everitt v. Everitt, 
29 N. Y. 40; Stevenson v. Lesley, 70 id. 512-516; Mon- 
arque v. Monarque, 80 id. 324; Vanderpoel v. Loew, 
112 id. 167. Jan. 26,1892. Schermerhorn v. Cotting. 
Opinion by Peckham, J. 12 N. Y. Supp. 460, re- 
versed. 





FAILURE OF BEQUEST IN TRUST—GIFT TO EX- 
ECUTOR.—A bequest to an executor, for certain uses 
and purposes which cannot be carried out, is an at- 
tempt to create a trust, and cannot operate as au un- 
conditional gift to the executor. Feb. 9, 1892. Mmve 
Ingersoll’s Will. Opinion per Curiam. 14 N. Y. Supp. 
22, reversed, and 12 id. 103, affirmed. 


REVOCATION OF PROBATE — REVIEW OF 
FINDINGS BY SURROGATE.—(1) On proceedings for the 
revocation of the probate of a will, questions as to its 
construction, not raised by the petition or proofs or by 
requests for findings by the surrogate, and not passed 
upon by him, cannot be considered upon appeal from 
his decision. (2) The finding of a surrogate that a will 
was legally executed by a testator of mental capacity, 
and not unduly influenced, affirmed by the General 
Term, will not be reviewed by the Court of Appeals, 
where there was sufficient and competent evidence to 
support the conclusions. (3) On proceedings for the 
revocation of the probate of a will, objections to the 
probate, not made in the probate proceeding, where 
all parties interested were before the court, cannot be 
considered. Feb. 12, 1892. In re Watson’s Will. 
Opinion per Curiam. 12 N. Y. Supp. 115; 14 id. 465, 
affirmed. 





WITNESS — PRIVILEGE — PHYSICIANS.—A_ physician 
who has attended a person professionally, and has also 
seen her at various other times when not in attendance 
on her professionally, may testify to her mental condi- 
tion from knowledge and information acquired by him 
when not treating her professionally. Edington v. In- 
surance (o., 77 N. Y. 564; People v. Schuyler, 106 id. 
304; Hoyt v. Hoyt, 112 id. 515. Jan. 20, 1892. Fisher 
v. Fisher. Opinion by Earl, J. 9 N. Y. Supp. 4, af- 
firmed. 








CORRESPONDENCE. 


Hicguway Acts oF 1890. 
Editor of the Albany Law Journal: 

Chapter 568, Laws of 1890, known as the Highway 
Law, and chapter 569, Laws of 1890, known as the Town 
Law, are both quite plain, brief and simple, being un- 
doubted improvements upon the former laws with re- 
spect to those subjects, and reflecting credit on the au- 
thors. But the most carefully-drawn statutes may con- 
tain ambiguities, or passages less plain than might be, 
which escape the notice of their drafters. 

Is not such an obscurity to be found in article 2, sec- 
tions 10 and 11, of the said Town Law, with respect to 
the fixing of place of annual town meeting? Section 
10 seems to allow or require the exercise of that power 
of appointment annually, though the place of meeting 
may thereby be changed, while section 11 may be con- 
sidered as prescribing the only course to be taken to 
effect such change. 

If the former construction be correct, the said ap- 
pointment must be by resolution or by vote otherwise 
than by ballot as by section 32, while section 34 may 
favor the latter construction. 

Will some legal luminary please shed a little light on 
this obscurity? 

Yours, 

PRATTSVILLE, N.Y., March 22, 1892. J.B.DALY. 


THe REPORTING BILL. 
Chairman of the Judiciary Committees of the Senate and 
the Assembly : 

My attention has been called to Senate bill number 
387. 

The object of the bill necessarily involves an attempt 
to restrict the publicity which is naturally given tothe 
work of the courts, a publicity which is both whole- 
some and universally desired. In this respect the bill 
is unconstitutional in my opinion. It is for the public 
interest that every decision which the courts may 
make should be accessible to the public. The profes- 
sion know very well the mischiefs which would be in- 
volved by inaugurating a system under which the 
courts would be expected to decide upon rights of per- 
son and property and prohibit any of their decisions 
from being made public. 

The profession have not unfrequently had experi- 
ence formerly of the unjust disadvantage which an at- 
torney interested in a particular class of causes can ob- 
tain by having an unpublished decision which he could 
occasionally briug to light as an authority in a particu- 
lar case, to the surprise of those engaged on the other 
side, who in common with the rest of the profession 
had been kept in ignorance of its existence. I[n order 
to prevent any legal sanction being given to the sup- 
pression of any decision whatever, whether re- 
garded by writer or reporter as important or not, 
the Constitution contains this clause: ‘‘Alllaws and 
judicial decisions shall be free for publication by any 
person.” 

The courts in the exercise of their constitutionally- 
secured jurisdiction are entitled to receive all the 
light that can be given from whatever direction it 
might come, and the Legislature cannot forbid suitors 
nor courts from citing or noticing in any way neces- 
sary or convenient any of the laws or decisions which 
control the public and govern rights. The courts have 
a right to receive and counsel have a right to bring to 
their notice whatever evidence of the law exists, and 
this power on the part of the courts is inherent in the 
very nature of judicial powerand can neither be taken 
away nor renounced. 

The striking out of the restriction clause in the 
amended section 216, lines 159 to 164, does not cure the 
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vice of this bill. On page 4, line 87, it is declared that 
“ decisions which shall be contained in any of said re- 
ports shall be cited to the court from such official re- 
port, and it shall be the duty of the courts to make 
rules to enforce this provision.’’ ‘The only method of 
enforcing such a provision would be either by refus- 
ing to receive a brief which contained the. citation 
from any other report when the official report had ap- 
peared, or by punishing forcontempt. Of course the 
latter would not be done, and it follows that to enforce 
this rule would require tbe court to refuse to receive a 
brief of the attorney on one side if the attorney on the 
other side called the attention of the court to the fact 
that a case cited from the ALBANY LAW JoURNAL, or 
the New York Law Journal, or the State Reporter, or 
the New York Supplement, had been mean while offici- 
ally reported in any volume appearing before the sub- 
mission of the brief. There is no provision in the bill 
requiring promptness in the publication of the reports, 
and it is well known that the unofficial publications 
are, and always have been, as a general thing earlier 
than the official; hence under this bill counsel wishing 
to use the most recent authorities will be compelled to 
take the unofficial to get them, and to take also the 
official so as to examine their brief before going into 
court to see whether the case has appeared up to the 
last moment in the official report. 

Amended section 248, page 7, line 9, practically 
prevents the opinions, which are really part of the rec- 
ords of the court, from being put on file as they ought 
to be with the clerk where the profession could have 
access tothem. The opinions are part of the record 
required by rule of court to be printed on appeal, and 
they ought to be filed and to remain on file where the 
public could have access to them. 

Asking your careful attention to these considera- 


tions, I am 
Yours truly, 


AUSTIN ABBOTT. 
New York, March 23, 1892. 





NEW BOOKS AND NEW EDITIONS. 


THROOP ON PUBLIC OFFICERS. 

Mr. Montgomery H. Throop, of this city, has pre- 
pared a *‘ Treatise on the Law Relating to Public Offi- 
cers and the Sureties in Official Bonds,’’ which is well 
worthy the attention of all lawyers. The author is 
well known to the bar of this State as one of a former 
commission to revise the statutes, and to us as a gen- 
tleman of wide professional learving and general 
scholarship, of indefatigable industry and painstaking 
and conscientious habits of work: The treatise now 
at hand will not disappoint those who know Mr. 
Throop’s capacity and characteristics, and must com- 
mand the respectful examination of all practitioners 
interested in this important branch of the law. From 
our examination we feel satisfied that it is quite what 
would be expected of the author, and avery creditable, 
intelligent and useful piece of professional writing. 
The duties of officers under the reformed Ballot Laws 
and the Civil Service Law are minutely discussed, 
and we regret that the late election cases in this State 
were announced too late for Mr. Throop to give any 
thing more than a brief postscript. Mr. Throop does 
not hesitate to state his own opinions and criticisms, 
and always does it ina candid and judicious manner. 
As we have not found ourselves able to praise Mr. 
Throop’s work at all points asa reviser and codifier of 
the statutes, it gives us especial pleasure to be able to 
give this treatise unhesitating and unqualified commen- 
dation. 

The publishers plume themselves, with a good 
deal of reason, on the typographical arrangement and 
beauty of this volume. Outside and inside it is one of 





the handsomest law books that we have ever seen, ex- 
cept the title page, neither the spacing nor the size of 
the type in which commends itself to the esthetic sense 
of arefined printer. Besides we ‘discover in section 
227 a hyphen instead of anfinof. The exterior of the 
book is unique in its simplicity and elegance. Especi- 
ally admirable is the arrangement of the foot-refer- 
ences, in double columns, each case having a separate 
line or two for itself. This ismuch better than the 
usual confused arrangement. But why not arrange 
the cases in alphabetical order? This would be a fur- 
therimprovement. Published by the J. Y. Johnston 
Company, 23 Murray street, New York. 








NOTES. 


ROFESSOR CHARLES K. MILLS, of the Univer- 
sity of Pennsylvania, sends us a very learned and 
readable treatise on “Aphasia and Other Affections of 
Speech in Some of Their Medico-Legal Relations.’ It 
is more scientific than legal, but speaks of the mar- 
riage and the last wills of the deaf and dumb, and of 
some of the relations of the subject to criminal law. 


The public and the profession have every reason to 
be glad that the punishment of Mrs. Osborne was ad- 
ministered by a judge so little open to emotional and 
sensational influences as Mr. Justice Smith. The occa- 
sion might have been made the opportunity for rebuk- 
ing the recent deplorable “ gush ’’ on the part of a sec- 
tion of the press, or for alecture on the apportionment 
of punishment with reference to the social standing of 
the criminal. All this has been spared us, and a crim- 
inal trial has been got through without reference to 
extrinsic conditions.—London Law Times. We had 
the impression that the only sympathy to which the 
woman is entitled arises from intrinsic conditions. 


We are very glad to see that the attorney-general 
has, with his wonted care for the welfare of the rising 
generation, introduced an act respecting the use of to- 
bacco by minors. The evil isa growing one and should 
be met at once. It has during recent years received 
the attention of many of the States of the American 
Union. One scarcely desires to criticise so commend- 
able a measure, but there are three words in the sec- 
ond clause which might we think be left out (even if 
they are taken from some similar enactment) without 
doing any harm. The section provides that ‘‘ any per- 
son actually or apparently under eighteen years of age”’ 
who has in his possession, or smokes, or in any way 
uses in a public street, or other public place, cigarettes, 
etc., shall be subject to a certain penalty. If eighteen 
is intended as the age of infancy as to smoking in pub- 
lic places, why subject one over that age to the pen- 
alty simply because he has a fatal appearance of juve- 
nility? We are delighted, for example, at the youth- 
ful appearance of the veteran premier of this province 
—long may he live!—but who knows but that some 
near-sighted ‘“‘bobby” might “trun in” even him 
should he recklessly use the fatal weed in public, and 
what would save him from punishment if ‘‘ Brother 
Baxter ”’ were to consider that be was apparently un- 
der the designated age? The words beizg in the altern- 
ative, a conviction might be held good if the defend- 
ant was apparently under eighteen. This is all the 
prosecution is called upon to prove, and the case might 
be proceeded with under that branch of the statute 
without reference to the actual age. What would be 
the result if the offense was proved under the word 
“apparently,” and it was shown that actually the de- 
fendant was over the prescribed age? This ought to be 
considered. Then how is the apparent age to be de- 
termined? By witnesses speaking from mere observa- 
tion, or by the exercise of the perceptive faculties of 
the justice ?—Canada Law Journal. 
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CURRENT TOPICS. 


N the March number of The Counsellor, the organ 
of Prof. Chase’s New York Law School, is an 
amusing article entitled “ How to find the Law,” 
by Mr. John M. Glover. It would appear that the 
only way to find the law is to go to Mr. Glover, and 
have him look in his Index. Here is his account of 
how he made it: 


“After seventeen years’ labor, I can boast that in 
one or two branches I can find the law, ‘ that is, find 
itat once, and find it all.’ I began purchasing two 
copies of every text-book and digest in print, with the 
reports from the point where the digest closed, and the 
different *‘ reporters’ from the last State reports. The 
two copies were made one by consolidation, so that the 
pages could be cut without losing any of the text. 
Each page was stamped with the name and edition of 
the work. Each book wascut into its minutest sub- 
division, and by a grand process of rearrangement all 
similar topics thrown together, there classified, pigeon- 
holed, numbered and a list made. As a consequence, 
when this point was reached, all the chapters or sub- 
division of chapters on a particular topic could be pro- 
duced instantly, and my capacity for reaching the 
sound conclusion promptly was multiplied at least a 
hundred fold. At this stage I discovered I could settle 
any pointin a day instead of reading on it a month, 
and then leaving it unsettled. ButI was still baffled 
by the different methods of indexing and arrangement 
adopted by the different writers. If I were looking 
up the validity of a option deal I would have one 
pigeon-hole devoted to ‘options,’ another to ‘ wagers,’ 
athird to ‘illegal considerations,’ a fourth perhaps 
‘ void contracts,’ etc., and would have to read them all. 
1 had still to read over an acre of ground to find the 
square foot 1 was in search of, and it was no sufficient 
consolation to me that other lawyers had to travel 
over ten square miles to do the same thing. I sighed 
for acondition of preparation in which I should only 
have to read ‘ options,’ and let the ten thousand other 
illegal contracts go uutil I had need of them.”’ 

Then came the great task of ‘‘ combining his in- 
formation.”’ (Mr. Potts’ critic, writing on Chinese 
Metaphysics for the Eatonsville Gazette, read in the 
Encyclopedia Britannica, under ‘‘ Metaphysics” 
and ** China,” and then ‘‘ combined his information, 
sir.”) This took more than ten years, and resulted 
in a hundred volumes of one thousand pages each, 
for just ‘‘one subject””—so he says— but the In- 
dex to this mass covers only ninety printed pages! 
We are not informed what the “ one subject ” is, but 
we venture to say that a good lawyer who had 
never seen a case on the subject would be better 
equipped than one who relied on a study of Mr. 
Glover's wonderful Index. The greatest lawyers 
have never been case-hunters, and so of the greatest 
judges. Daniel Webster set no store by cases, nor 
did Marshall nor Miller. The value of cases outside 
the State of the forum is extremely small. In some 


States the judges never cite cases outside their own 
State. How much the preparation of this prodigious 
Vou. 45 — No. 15. 





Index has sharpened the compiler’s perceptions is 
evidenced by his remarks upon the Tilden Will 
case, in which, he asserts, that ‘‘ very astute man, 
Mr. McCurdy,” counsel for the contestants, so fas- 
cinated and befogged and overawed that novice, 
Mr. James C. Carter, that the latter failed to argue 
it on the only tenable ground of support, the 
theory of a power! And this oracular expounder 
winds up: ‘‘Tilden’s will might as well have been 
tried as a deed as tried as a trust. He never in- 
tended a trust but a power. Tried by that line and 
measure, the title of the Tilden trust was good. 
The fact is that Tilden was a smarter man and a 
better lawyer than the advocates and judges who 
passed upon his will.” What a misfortune that Mr. 
Carter did not associate unto himself Mr. Glover 
and his elephantine Index! Perhaps its subject is 
not Powers, but it would not have made any differ- 
ence. The judges would have surrendered their 
wits at discretion at the very sight and sound 
of aman who could spend seventeen years in mak- 
ing an Index on one subject! We can only express 
our individual opinion, and that is that a man 
who willfully spends seventeen years on an Index of 
cases on any number cf legal topics has wasted 
God’s holy time and must answer for it at the day 
of judgment. 


The leading article in the April Forum is “A 
Review of My Opinions,” by the late Edward A, 
Freeman. The distinguished writer frankly nar- 
rates his evolution from Tory to Whig, but he does 
not explain nor apologize for his title-page opinion 
that the United States were ‘‘ dismembered ’— we 
believe that was the expression. He says, “I 
am not writing an autobiography,” but in twenty 
pages he uses the autobiographical pronoun 
“IT” two hundred and thirty-seven times! A 
literal Argus article! Mr. Matthew Hale, of this 
city, gives an excellent account of ‘*How the 
New York Senate was Captured,” and he is to 
be congratulated on the self-control which enabled 
him to use so mild a verb. Mr. William P. Andrews 
is on his hobby again in ‘‘ Reformatory Prisons as 
Schools of Crime.” There is no use in trying to 
keep track of the pros and cons of this question. 
Probably the truth, as usual, is to be found midway. 
One might quarrel a little with Mr. Andrews for 
speaking of ‘‘every great soul” ‘‘from St. Paul to 
the Duke of Wellington,” the latter being notori- 
ously a narrow, prejudiced and unprogressive soul. 
There is much amusement in ‘‘The Speech of 
Monkeys,” by Mr. R. L. Garner, and much good 
sense in ‘‘The Learning of Languages,” by Mr. 
Philip Gilbert Hamilton. 


If there is an oppressed and insulted class in the 
community it is the red-haired women. When aman 
meets one, she grows red in the face, for she knows 
that he is going to look around for the traditional 
contemporary white horse. We are not acquainted 
with Assemblyman W. E. McCormick, but it is safe 
to say that he has no red-haired woman in his 
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family —nor even ared aunt. This miscreant has 
introduced an act providing that ‘‘no red-headed 
female shall be hired or employed to play base 
ball,” and making it a misdemeanor to hire or em- 
ploy any ‘‘red-headed female” for that purpose; 
but excepting the county of Kings and the village 
of Black Rock from the operation of the act, and 
not to take effect until January 1, 2009. Why 
not also except Red Hook? This is understood 
to be a satire on a bill which has been intro- 
duced to prevent any female from playing base 
ball. Mr. McCormick ought to be put under the 
restraint of Auburn locks. His efforts as a law- 
maker would be more sensibly and humanely be- 
stowed in promoting the bill to prevent Assembly- 
man Stein from attending any more electrical 
executions. 


The Albany Press Club’s ‘‘ Night with American 
Authors,” on Saturday last, was a well-devised and 
very agreeable entertainment, at which a number of 
lawyers assisted by their presence. Albany’s small 
quota of authors was represented in the persons of 
Messrs. Deming and Kip. Mr. Joseph A. Lawson 
spoke discriminatingly of ‘‘ American humor in 
modern literature,” and there were several other 
papers and speeches on literature and journalism. 
Mr. Pierre E. Du Bois read an admirable paper in 
answer to the programme-question, ‘‘ Who is the 
most characteristically American author?” giving 
Holmes (Oliver Wendell, not Mary Jane) as that 
author, and demonstrating his view very elegantly 
and convincingly. Mr. Van Buren, the well-known 
actor of Othello, who is quite the ideal of the Moor 
in stature, face, voice and color, recited the speech 
to the Senate in a manner that would have done no 
discredit to any actor of the present day. We once 
heard of an actor in this part who was so enthusias- 
tic that he used to black himself all over for it. 
Nature has saved our clever townsman this trouble. 
He may well say to many white actors, ‘‘ nimium ne 
crede colori.” The occasion was very genial, and the 
“ punch in the presence of the passengers” was not 
treacherous. This club is a very commendable 
society, and we are glad to hear that it is flourish- 
ing and is about to remove to more commodious 
quarters, 


We shall reserve any extended comment on the 
investigation of Judge Maynard until its conclusion, 
But we feel moved now to say that so far the pro- 
ceeding does not appear so much like an investiga- 
tion of Judge Maynard as like an investigation of 
the Bar Association committee. If ‘‘ counsel ” have 
any proper office in the proceeding it is to assist the 
investigating committee fully and fairly to educe 
the testimony pro and con. So far, their efforts 
have been mainly to malign and impeach the 
political motives of the Bar Association committee. 
A report vindicating Judge Maynard and based on 
the existence of unworthy motives on the part of 
his accusers would have very little weight with re- 
flecting men. If Judge Maynard has been guilty 








of larceny or unprofessional concuct, the people 
demand to know it, and if he was not they would 
be glad to be assured of it. They have little in- 
terest in the political motives of his accusers if the 
accusation is true. The members of the Bar Asso- 
ciation committee are not on trial for their motives, 
but Judge Maynard is on trial for his actions. So 
far, we must say, the conduct of the ‘‘ counsel ” does 
not in the least tend to vindicate Judge Maynard 
nor explain or mitigate the accusation. Let the coun- 
sel direct their energies to the point whether Judge 
Maynard’s confessed taking away of that record was 
or was not criminal or unprofessional. The people 
do not wish any politics in this matter, 


It is curious to observe the solicitude with which 
some of the English law journals regard the proba- 
bility of the enactment of a law permitting prison- 
ers to testify on their own behalf. The Solicitors 
Journal remarks, ‘‘it is clear that the proviso 
against making the prisoner a compellable witness 
will be futile. He will be bound to give evidence, 
or astrong presumption will inevitably be raised 
against his innocence. The interrogation of the 
prisoner will thus become the leading feature in 
criminal trials, and if the truth is occasionally 
thereby made more apparent, no little anxiety and 
risk will be incurred by even innocent persons who 
have to go through the ordeal. As to the guilty, if 
jt is allowable to consider them, the painfulness of 
the trial will be tremendously increased.” As the 
primary object is to get at the truth, it is difficult 
to appreciate the force of an objection which ig- 
nores the presumption of innocence. As the pris- 
oner is presumably innocent it is illogical to treat 
him as if he were presumably guilty. If he fears to 
take the stand, he ought not to complain of the 
natural and inevitable presumption which generally 
will be drawn from his omission. The truth at all 
hazards short of compelling the accused to testify 
against himself, should be the motto of the law. 
That is not a very satisfactory theory of law by 
which crime goes unpunished because the accused 
is not allowed to speak. It is only a little less sat- 
isfactory than that by which the innocent is pun- 
ished because he is not allowed to speak. So the 
law falls short of justice at both ends. The notion 
that the privilege is dangerous to the innocent and 
should therefore be denied them, reminds us, as we 
have often said, of the policy of forbidding men to 
carry guns to defend themselves against wild beasts, 
because the weapons may burst or the owners may 
shoot themselves. The prisoner is a competent wit- 
ness for himself in many of the States, and we hear 
no fault found. 

Apropos of that Vermont case deciding that cigars 
are ‘‘ victuals,” we note Wisehart v. Grose, 71 Ind. 
260, an action on a contract by a son to ‘* victual, 
clothe,” etc., his father for life for the use of his 
farm. The court said that ‘‘ whisky and tobacco 
would scarcely come under the denomination of 
victuals or clothes.” 
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We call attention to a decision of the Supreme 
Court of Nebraska, given below in Notes of Cases, 
disapproving the decision of our Court of Appeals 
in the Onondaga election case. 


——- + ---—— 


NOTES OF CASES. 





[* Stare, ex rel. Waggoner, v. Russell, Supreme 
Court of Nebraska, March 2, 1892, it was held 
that the provision in section 20 of the act approved 
March 4, 1891, known as the ‘‘Australian Ballot 
Law,” for the marking of ballots with ink, is di- 
rectory only, and ballots, if in other respects 
regular, will, in the absence of fraud, be counted, 
although marked with a pencil. The court said: 
“Tn the construction of statutes of this character, it 
is important to keep in mind two recognized prin- 
ciples: First. That the legislative will is the su- 
preme law, and the Legislature may prescribe the 
forms to be observed in the conducting of elections, 
and provide that such method shall be exclusive of 
all others. Second. Since the first consideration of 
the State is to give effect to the expressed will of 
the majority, it is directly interested in having each 
voter cast a ballot in accordance with the dictates 
of his individual judgment. Recognizing the prin- 
ciple first stated, the courts have uniformly held 
that when the statute expressly, or by fair implica- 
tion, declares any act to be essential to a valid 
election, or that an act shall be performed in a 
given manner, and no other, such provisions are 
mandatory and exclusive. By an application of 
the second principle, the courts, in order to give 
effect to the will of the majority, and to prevent 
the disfranchising of legal voters, have quite as 
uniformly held those provisions to be formal and 
directory merely, which are not essential to a fair 
election, unless such provisions are declared to be 
essential by the statute itself. Judge McCrary, in 
the last edition of his excellent work on the Law 
of Elections (section 190), states the rule as follows: 
‘If the statute expressly declares any particular act 
to be essential to the validity of the election, or 
that its omission shall render the election void, all 
courts whose duty it is to enforce such statute must 
so hold, whether the particular act in question goes 
to the merits, or affects the result, of the election or 
not. Such a statute is imperative, and all consid- 
erations touching its policy or impolicy must be 
addressed to the Legislature. But if, as in most 
cases, the statute simply provides that certain acts 
or things shall be done within a particular time, or 
in a particular manner, and does not declare that 
their performance is essential to the validity of the 
election, then they will be regarded as mandatory 
if they do, and directory if they do not, affect the 
actual merits of the election.’ Mr. Paine, in his 
work on Elections (section 498), expresses the same 
view in the following language: ‘In general, those 
statutory provisions which fix the day and the 
place of the election and the qualifications of the 
voters are substantial and mandatory, while those 








which relates to the mode of procedure in the 
election, and to the record and the return of the 
results, are formal and directory. Statutory pro- 
visions relating to elections are not rendered man- 
datory, as to the people, by the circumstance that 
the officers of the election are subjected to criminal 
liability for their violation. The rules prescribed by 
the law for conducting an election are designed 
chiefly to afford an opportunity for the free and 
fair exercise of the elective franchise, to prevent 
illegal votes, and to ascertain with certainty the 
result, Generally such rules are directory, not 
mandatory; and a departure from the mode pre- 
scribed will not vitiate an election, if the irregulari- 
ties do not deprive any legal voter of his vote, or 
admit an illegal vote, or cast uncertainty on the 
result, and have not been occasioned by the agency 
of a party seeking to derive a benefit from them.’ 
The view expressed by these authors has the support 
of the great majority of cases in this country and 
England. In fact, we are not aware that there is to 
be found in the reports any diversity of opinion on 
the subject. The following are a few of the many 
cases in point: Gass v. State, 34 Ind. 425; Platt v. 
People, 29 Ill. 54; Barnes v. Supervisors, 51 Miss. 
305; Fry v. Booth,19 Ohio St. 25; Zurbox v. Sugh- 
rue, 36 Kans, 225; State v. Nicholson, 102 N. C. 
464, In the last case this rule was held to apply to 
a constitutional provision. * * * The inference 
is strong however from the language of the several 
sections to which reference has been made, that the 
Legislature, by declaring a limited number of pro- 
visions to be mandatory, and a compliance there- 
with essential to a legal ballot, intended the other 
provisions as directory only. We are fortunately 
not altogether without authority on this question. 
There have been numerous decisions under the 
English and Canadian election laws, after which 
ours appears to have been modeled. For instance, 
in Grant v. McCallum, 12 Can. L. J. (N. S.), 118, 
it is held that under a statute which directs the 
voting mark to be made with a pencil, a mark with 
ink does not render the ballot void. * * * It 
will be noticed that a ballot marked in violation of 
the foregoing provision is not declared to be void. 
The force of the objection is apparent however if 
the effect of our construction would be to defeat or 
interfere with the secrecy of the ballot, since that 
is one of the primary objects of the law. The con- 
struction which we have given the statute will not 
however be attended with any such effect. It is 
not every mark by means of which a ballot might 
subsequently be identified which is a violation of 
the statute. The mark prohibited by law is such a 
one, whether letters, figures or character, as shows 
an intention on the part of the voter to distinguish 
his particular ballot from others of its class, and 


not one that is common to and not distinguishable © 


from others of a designated class. The fact that a 
number of ballots are, without any evidence of a 
fraudulent intention on the part of the voters, dis- 
tinguishable from others cast at the same polling 
places, as for instance, marked with a pencil or 
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with ink of a different color, does not bring them 
within either the letter or spirit of the statute. 
The English and Canadian cases are not harmonious 
on the subject, but, according to Wigmore (page 194), 
the sounder view is that the ballot itself must 
furnish evidence of an unlawful intention on the 
part of the voter, such as his initials, or a mark 
known to be his, or the like. Neither can a ballot 
be said to be marked in violation of law because the 
voter, by reason of the happening of contingencies, 
or presence of conditions not contemplated at the 
time, is subsequently able to distinguish it from all 
others. It is true the ballot in controversy in this 
case might be distinguished by the voter who 
marked it, since it is the only one at the polling 
place marked with a pencil, yet the same result 
would follow in every case where a single vote is 
cast for any one of the several candidates named on 
the ballot. We are aware that our views on this 
branch of the subject are not in harmony with the 
recent cases in the Supreme Court of Connecticut, 
viz., Talcott v. Philbrick, 59 Conn. 478; and Fields 
v. Osborne, 21 Atl. Rep. 1070. In the last case, under 
a statute substantially like ours, but which author- 
izes the printing of tickets by the respective political 
parties, it was held that the name on the tickets of 
one party of a candidate for judge of probate, when 
said office could not be filled at that election, and 
on the other of additional words, descriptive of 
one of the offices, were distinguishing marks, for 
which the ballots of both parties should be rejected. 
To our minds however the reasoning of the dissent- 
ing judges is the more satisfactory and convincing, 
and certainly more in accord with the weight of 
authority. We think too that the construction 
given our statute is most promotive of fairness and 
purity in elections, and less liable to result in the 
disfranchising of honest voters through mere omis- 
sions or mistakes of their own, or the negligence or 
design of public officers. We have not overlooked 
the case of People v. Bourd, in the New York Court 
of Appeals, 29 N. E. Rep. 827. The statute of that 
State provides for official ballots of the different 
parties, and requires the county clerk to see to hav- 
ing them printed and distributed. For the purpose 
of identifying them as official, they are all required 
to be printed in the same way, upon the same 
kind of paper, and on the back of each ballot 
must be printed in prescribed type the words 
‘* Official Ballot for ——,” and after the word “ for” 
shall follow the name of the polling district for 
which it is prepared, and a fae simile of the signa- 
ture of the clerk. It is further provided that there 
shall be no indorsement on the ballot other than as 
above. By another section it is provided that no 
inspector of election shall deposit in any ballot-box 
any ballot which is not properly indorsed and num- 
bered, and that no ballot which has not the officiai 
indorsement shall be counted. By still another 
section it is provided that all ballots on which the 
voter, or any person with his knowledge, has placed 
any mark, with intention that it shall afterward be 
distinguished, shall be void, and shall not be 





counted. The county clerk in that case, by acci- 
dent or design, sent to one polling district the 
ballots prepared for another in the same town, and 
vice versa, so that the ballots voted by one party in 
the first district of the town of C. bore the number 
of the second district, and those voted by the same 
party in the latter bore the number of the first 
district. For this irregularity the ballots in ques- 
tion were all declared illegal and void by the court, 
on the ground that the indorsement thereon was 
not prescribed by law, and was a distinguishing 
mark, within the meaning of the statute. The 
reasons alleged by the majority of the court for 
holding the indorsement in question to be a dis- 
tinguishing mark are not satisfactory to us. It is 
argued that by means of the erroneous designation 
thereon the ballots were readily distinguishable as 
those of one political party, since the mistake only 
involved those of one party. This is true, no 
doubt, yet the ballots deposited in any box, it is 
assumed, may always be classified politically from 
the choice of candidates by the voters. That case 
affords an excellent illustration of the dangerous 
consequences of a strict construction of election 
laws, and the imposing upon innocent voters of pen- 
alties for the derelictions of public officers. Ballots 
to the number of twelve hundred were rejected, and 
the majority of voters of a district disfranchised, 
through no fault of their own, but on account of 
the act of a public official, on whose integrity and 
efficiency they had a right to rely. We agree with 
the views expressed by Judge Peckham in his dis- 
senting opinion in that case, who, after stating the 
facts substantially as above, says: ‘ The mere state- 
ment of the proposition to reverse the result of an 
election under such circumstances, and for such 
a cause, is calculated to create in most minds a 
feeling that, if actually consummated, gross injus- 
tice would thereby be done, and that no fair read- 
ing of any ballot law would permit its consum- 
mation. To utterly disfranchise hundreds of 
innocent legal voters because the employee or 
messenger of some public officer made a mistake 
like the one in question seems to me to work a 
burlesque on the ballot act and its construction. 
Where any particular construction which is given 
to an act leads to gross injustice or absurdity, it 
may generally be said that there is fault in the con- 
struction, and that such an end was never intended 
or suspected by the framers of the act. A construc- 
tion of the kind placed upon the act here under 
discussion certainly tends to bring the law itself into 
contempt. The construction of this act by the 
majority of the court is, as I believe, wholly unnec- 
essary, and (Isay it with great respect) unreason- 
able.’ ” 


In State v. Heppenheimer, Supreme Court of New 
Jersey, February 18, 1892, it was held that the 
State may, in time of peace, condemn land in fee- 
simple, for its use as a military encampment for the 
military forces of the State. The court said: “ The 
Constitution of the United States clearly recognizes 
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the right of each State to maintain its militia, and, 
while it empowers Congress to provide for organ- 
izing, arming and disciplining the militia, it 
reserves to the respective States the appointment of 
the officers, and the authority of training the militia 
according to the discipline prescribed by Congress. 
Our State Constitution expressly enjoins upon the 
Legislature the duty of providing by law for enroll- 
ing, organizing and arming the militia. Under 
these provisions, Congress (Rev. Stat. U. 8., § 1630) 
and the State Legislature have caused the militia to 
be organized into companies, battalions, regiments, 
brigades and divisions, and it is incumbent on the 
Legislature to furnish the means of training these 
bodies of men for military service. That the train- 
ing of the militia is a public purpose, and that a 
tract of land is necessary therefor, are propositions 
which, I must think, are indisputable. It follows 
that the State may condemn land for such purpose. 
And if we were at liberty to consider whether the 
fee-simple of the land were necessary for the object 
in view, it would be easy to conclude that the 
periodical encampment of these bodies of men might 
render judicious the erection of permanent struc- 
tures upon the land, and would at least counsel the 
exclusion of other uses inconsistent with the State’s 
design. The differences pointed out by counsel be- 
tween the authority of the State in time of war and 
in time of peace do not seem relevant, for at all 
times the State may take private property for public 
use on making just compensation.” 


——__>—___—_ 


THE SO-CALLED RIGHT OF ASYLUM IN 
LEGATIONS. 
I. 
THE LAW OF NATIONS. 

T would be difficult to estimate the extent to which 
the world’s progress and development along correct 
lines has been retarded or diverted as the result of the 
use of expressions that are vague or misleading. To 
the infirmity of language itself must often be imputed 
confusion of thought. But much misunderstanding 
may be avoided by the careful employment of apt 
words. ‘*“*The great disputes of the world,” said a 

master of hermeneutics, “arise upon words.’’* 
Illustrations of this commonplace truth will occur to 
every reflecting student or observer of human affairs. 
It may be said, for instance, that confusion as to the 
reach and significance of the phrase, ‘“‘ Right of visita- 
tion and search,” was the fruitful and contributing 
cause of an unnecessary war between Great Britain 
and the United States. And the controversy between 
the same powers touching the Behring Sea question 








* A prime minister of England has been credited with the 
declaration that only two men in Europe understood the 
merits of the Schleswig-Holstein imbroglio. ‘ One of them,” 
said he, “ is dead —and I am the other.’’ Admirers of Hans 
Breitmann may recall that poet's facetious reflections upon 
the style of certain authors of the transcendental school: 


“Ash der Hegel say of his system, that only one mans knew 

Vot der tyfelid meant; and he couldn’t tell, und Jean Paul 
Richter, too. 

Who saidt, ‘ Gott knows, I meant somedings when foorst dis 
buch I writ, 

Boot Gott only weiss vot das buch means now, for I have for- 
gotten it.’ ’’ 





abounds in disputation over terms, which might possi- 
bly have been relieved of much doubt and difficulty if, 
at the outset, 2 common understanding could have 
been reached in respect to the meaning of certain fa- 
miliar phrases and expressions. Happily the an- 
nouncement now is, that the parties have come to a 
ground of disagreement, which may be safely and hon- 
orably referred to arbitration. Another instance of 
inexactness in the employment of words occurs in the 
current phrase, *‘The right of asylum.’”” What is now 
usually intended by this expression is the temporary 
protection which some minister or diplomatic repre- 
sentative — impelled by humanitarian motives under 
the exigency of the moment — grants to a political ref- 
ugee, who succeeds in reaching the precincts of a lega- 
tion, over which floats the flag of some recognized 
power. 

Although it is sometimes said, that the right to grant 
asylum to fugitives is still one of the open questions of 
public law;(1) and that the rule of international law 
as to the right of protection and asylum by diplomatic 
agents is not very well defined ;(2) it is the purpose of 
this thesis to maintain that such a right is not recog- 
nized or countenanced by the law of nations, and that 
the rule of international law in this regard is clear and 
explicit, as applicable to civilized or constitutionally- 
organized States. It is conceded however that it is a 
practice which, from the necessity of the case, as is 
alleged, has been exercised to a greater or less extent 
by every civilized State in regard to barburous or semi- 
barbarous countries.(3) 

However it may have been in other times, the claim 
of a political refugee to such asylum is not recognized 
by modern international law, and no such “right’’ is 
admissible in the view of the law of nations.(4) The 
temporary protection which, under circumstances, is 
extended by foreign ambassadors or ministers to po- 
litical refugees, who are hotly pursued until they 
reach the shelter of a legation, is in derogation of fixed 
principles of international law, and is usually accorded 
on the individual responsibility of the foreign repre- 
sentative, who is impelled thereto by considerations 
of humanity. It will appear further on, when I come 
to the consideration as to what constitutes ‘ right,’’ 
that while there is some ambiguity in the term, it may, 
for the purposes of this discussion, be sufficiently de- 
fined to satisfy the intelligent reader. 

The abuses to which the so-called ‘‘right of asylum” 
was often in times past carried led to an examination 
and denial by publicists of the existence of any such 
“right.’”?’ Contemporary occurrences in certain coun- 
tries in friendly relations with the United States have 
again made the expression familiar; and the recent 
very threatening condition of affairs in Chili may ren- 
der present examination of the subject interesting and 
instructive. 

The origin of the so-called “ right of asylum’ dates 
back to a period when the semi-savage instincts and 
cruelty of man was only checked and tempered by an 
advancing culture and refined civilization. It existed 
under the Mosaic law, and no doubt served a useful 
purpose in its humanizing influences. In Greece there 
was a temple inclosure, asylum, within which protec- 
tion from bodily harm was afforded to all who sought 
it,and could prove their danger. In a general sense, 
all Greek temples and altars were asylums; that is, 
it was areligious crime to remove by force any person 
or thing under the protection of adeity. But it was 
only in the case of a small number of temples that this 
protecting right of a deity was recognized with com- 


~ (I) Mr. Fish to Mr. Preston, 1 Whart. Int. Law Dig. 686. 
(2) Law Magazine and Review, Nov. 1891, pp. 93, 94. 
(3) Mr. Seward to Mr. Hollister, 1 Whart. Int. Law Dig. 
678, 679. 
(4) Vattel IV, chap. 9, p. 555 (Northampton ed., 1890), 
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mon consent, and apparently these were among the 
oldest temples of Greece. Similar asylums existed in 
Asia Minor and at Rome.(1) 

Under then existing conditions it was natural for the 
weak, the unfortunate and the defeated to seek safety 
by flight to the most sacred and respected asylum — 
the temple. After the Christian era, by common con- 
sent, and under a custom which developed into a Jaw, 
the unfortunate offender or fugitive who reached the 
threshold of the church was held to be inviolate. In 
the course of time a similar protection was extended 
to political refugees who sought the shelter of a friendly 
or neutral flag. In each instance however it was the 
supposed sanctity of the place of retreat that was the 
source and spring of immunity rather than the charac- 
ter or misfortune of the fugitive. The immunity which 
the temple and church enjoyed in other times as a ref- 
uge, secure from bloodshed and broil, was in time ex- 
tended to the foreign legation in certain States. In 
respect to the latter however it was rested upon that 
fiction of the law of nations, described as extra-terri- 
toriality, by virtue of which the residence, office and 
entourage of ambassadors, ministers and other diplo- 
matic representatives of foreign States was held se- 
cure from any invasion or molestation. In the progress 
of time, and in countries subject to frequent disor- 
ders and civil commotions, the plea of humanity on 
behalf of the political refugee became loud and fre- 
quent. And on occasion the claim was insisted upon, 
as if it was the protection of the fugitive that was the 
principal consideration, and the immunity of the lega- 
gation from unseemly invasion merely an incident. 
These claimsto immunity increased until the atten- 
tion of pubiicists being called to it, the real character 
of the exemption which the legation now enjoys under 
international law was clearly set forth.* 

Referring to the extra-territorial character of the 
legation, a contemporary author remarks: ** Upon this 
valuable and necessary immunity was at one time 
grafted the monstrous and unnecessary abuse of what 
was culled the right of asylum. In other words, the 
hotel (residence) of the minister was to be a place of 
refuge for offenders against the law of the State in 
which it was situated. Bynkershoek is clearly right in 
pronouncing that, whether common sense, the reason 
of the thing or the end and object of embassies be 
considered, there is not even that faint color of reason 
which the most absurd pretensions can generally put 
forth, to be alleged in favor of such acustom. History 
teems with examples of the evil consequences result- 
ing from this absurd privilege, which was often ex- 
tended from houses to whole districts and quarters of 
the town, as at Rome and Madrid. The Polish am- 
bassador at Rome in 1680, the Spanish in 1682, the Eng- 
lish in 1686, voluntarily renounced these exorbitant and 
mischievous privileges."’(2) After an examination 
into many cases in which the so-called right of asylum 
was asserted, another publicist concludes that ‘‘The 
right of asylum, in respect of the official residences of 
ambassadors, constitutes a perpetual source of dissen- 
sions and of controversies. The good of nations de- 
mands that it should be entirely abolished, and this 
course seems to be more reasonable since there are 
many States in which it isnot known.’’(3) And Gro- 
tius had early declared that the jus asyli was no part 
juris gentium.(4) Of the right of granting an asylum, 





* The ambassador's official residence is free from local ju- 
risdiction, but it is no longer an asylum, and acriminal tak- 
ing refuge there may be seized by the local authority if 
not delivered up by the ambassador. Encyc. Brit., word 
“Asylum.” Vattel, bk iv., ch. ix, § 118. 

(1) 11 Encye. Brit. 825; Plutarch’s Lives, Romulus, 16. 

(2) 2 Phil. Int. Law, 241 (A. D. 1882). 

(3) Merlin, S. 28, p. 414. 

(4) L. I, chap; 18, VILI, 2; 2 Twiss Law of Nations, 367. 
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another author says: “According to the principles of 
the natural law, it would appear that if the minister 
knows that an accused person (whether innocent or 
guilty) has taken refuge in his dwelling, he ought not, 
unless he has some just and cogent reason for so doing, 
refuse to give him up, and that if he does, he ought to 
impute to himself all the consequences of such refusal. 
However, according to modern custom, ministers al- 
leging the extra-territoriality of their dwelling, or else 
particular usages, claim the right of granting an asy- 
Jum, and regard as an infraction of the law of nations 
every violent measure taken by the court (State) in 
order to force from their dwellings any person that 
may have taken refuge there.”(1) Itis further pointed 
out that at many courts this right was formerly 
granted to ministers; but from the nature of the right 
every power is justified in declaring that it will no 
longer grant it, and this several of them have done. 
With others it still subsists, but its existence is every- 
where disputed, and is generally allowed not to extend 
to State criminals. Under this exclusion of ‘‘State 
criminals” it would frequently bea nice and delicate 
question to decide what individuals may be properly 
included within the description ‘‘State criminals.” 
And the further inquiry as to who is to determine the 
first question still remains. 

In 1726 the Duke of Ripperda, the first minister of 
Philip V, took refuge in the residence of Lord Stan- 
hope, the English ambassador at Madrid. The king 
asked for the opinion of the Council of Castile, the 
first tribunal in the kingdom, whether, without a vio- 
lation of the international law, he had aright to take 
his subject Ripperda, accused of high treason, by force, 
if other means were of no avail, from the residence of 
the English ambassador. ‘The answer was in the af- 
firmative, and Ripperda was accordingly taken by 
force from the residence, and his papers were seized at 
thesame time. The British government, of which the 
Duke of Newcastle was the prime minister, com- 
plained bitterly of this act, and demanded reparation 
for an alleged insult to the ambassador. The com- 
plaint was however founded rather upon the manner in 
which the act was done than upon a claim for the right 
on the part of the ambassador to have retained the 
refugee. Spain refused to make any reparation, and 
asserted boldly the legality of what she had done. The 
difference between the two nations increased in bitter- 
ness till, in the next year, war upon other grounds 
broke out between them. ‘It would seem to follow,” 
says Phillimore, ** that Spain was not guilty of any vio- 
lation of international law.’’(2) 

While the sharp remonstrance of Great Britain was 
passing between the two courts an English fleet was 
dispatched to Spanish waters. And the attitude of 
Spain was described ina speech from the throne as a 
little short of adeclaration of war. Referring to this 
case, a contemporary English reviewer of interna- 
tional episodes maintains that there is no reasonable 
doubt that if a minister chooses to grant asylum to 
refugees, the foreign State has no right forcibly to ar- 
rest the latter in the embassy.(3) But he does notsay 
whether or not such a refusal might not be deemed by 
the foreign State a just casus belli. 

As to the authority of an ambassador over his 
household, and the asylum which he may afford in his 
house to fugitives, these depend upon agreement made 
with the power to whom he is sent, and do not come 
within the decision of the law of nations. 

It has been suggested that the claim of the refugee 
to protection while under the cover of the flag of a for- 
eign legation is in no sense a “right’’ which apper- 
tains to him personally. The most that can be said of 





(1) Martens, 233 (A. D. 1788). 
(2) 2 Phillimore Int. Law, 242-3. 
(3) Law Review and Magazine (London, Nov., 1891), 94-95. 
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it is that it is a ‘‘ privilege’’ which is extended to him, 
by the permission of the minister, by reason of the im- 
munity which the legation enjoys in its character of 
extra-territoriality. When accorded, it is generally 
under a stress of circumstances, and in order to save 
the shedding of blood in hot anger within a retreat 
that should be exempt from violence. Astheassertion 
of such a claim on the part of the minister on behalf of 
the political fugitive, is in derogation of principles of 
international law, it is, and can be justified only upon 
the ground of overwhelming necessity, and in accord- 
ance with a custom or usage prevailing in a particylar 
State. This claim may not be made even as_ personal 
to the minister. The immunities of a minister are not 
of a personal character. They belong to the govern- 
ment of which he is the representative.(1) 

In civil wars necessity sometimes gives birth to new 
rights in violation of former rules. When, for in- 
stance, a kingdom is so equally divided between two 
parties, that it is a matter of doubt which of them 
constitutes the nation, or, ina disputed succession be- 
tween two claimants of the crown; the kingdom may 
be considered as forming two nations at the same 
time. Tacitus considers each party, in such cases, as 
entitled to the rights of the law of nations. (2) 

This brings me to a consideration of the meaning of 
the term ‘‘right”’ generally. A sufficient definition of 
what may be said to describe or constitute a “right’’ 
has been thus formulated: ‘‘ When a man is said to 
have a right to do any thing, or to be treated in a par- 
ticular manner, what is meant is, that public opinion 
would see him do the act, or make use of the thing, or 
be treated in that particular way, with approbation, 
or at least with acquiescence; but would reprobate the 
conduct of any one who should prevent him from doing 
the act, or making use of the thing, or should fail to 
treat him in that particular way.”(3) When mention 
is made ofa specific ‘‘ right,” which depends upon its 
relation to some authority, the conception of legal 
right arises. ‘The field of law, strictly so called, may 
be thus exhaustively divided between the law which 
regulates rights between subject and subject (civis 
and civis) and that which regulates rights between tie 
State and its subjects (civitas and civis). But there 
is a third kind of law, which is for many reasons 
convenient to co-ordinate with the two former 
kinds, although it can indeed be described as law 
only by courtesy, since the rights with which it is 
concerned cannot properly be described as legal. It is 
that body of rules usually described as international 
law, which regulates the rights which prevail between 
State and State (civitasand civitas). * * * Conveni- 
ent therefore as ison many accounts the phrase ‘‘in- 
ternational law ”’ to express thuse rules of conduct in 
accordance with which, either in consequence of their 
express consent orin pursuance of the usage of the 
civilized world, nations are expected to act, it is im- 
possible to regard these rules as being in reality any 
thing more than the moral code of nations.” (4) 

Of the right of asylum accorded in privileged places, 
an illustration is found in modern times in the use 
made of legations and consulates in certain countries 
as places of refuge, especially for political refugees. 
This practice however is generally recognized as rest- 
ing upon custom and tolerance rather than upon 
strict right. ‘‘ Extra-territoriality,’’ say Bomboy and 
Gilbrin, ‘‘does not imply any right of asylum.” 
(Traité pratique de Vextradition.) Bluntschli, in his 
Droit Int. Codifié (2d ed., Paris, 1874, S. 200), says that 
the right of asylum does not attach to the dwelling of 
an envoy, and he is bound to deliver up to the compe- 


tent authorities a person pursued by the police or the 
judicial authorities of the country, and who shall have 
taken refuge with him, or to authorize the search of 
his dwelling for the fugitive.’’(1) This leaves the case 
of a fugitive pursued by a mob—the too frequent occur- 
rence in some countries—unprovided for. It is theun- 
certainty as to which of two mobs constitutes, or that 
may in time constitute, the actual government, that, 
in certain countries, makes the situation embarrassing 
for the minister resident. The character of some 
of these so-called ‘‘revolutions’’ may be gathered 
from the statement of an eye-witness, who declares 
that an incipient revolution in one of these so-called 
States was extinguished by a heavy rainfall which dis- 
persed the mob just as the ‘‘revolutionists,” armed 
with broomsticks, canes, knives and dilapidated mus- 
kets began to form in the main plaza. The painful 
truth is that several so-called ‘‘ States”? which are 
recognized members in the family of nations by the 
United States and other dominant powers, and with 
whom are interchanged all the etiquette and formality 
which diplomacy enjoins, lack three of the essential 
characteristics of aState proper, namely, autonomy, or- 
der and stability. They arein fact only opera bouffe gov- 
ernments, such as are customarily seen upon the comic 
stage.(2) It is difficult to reconcile this condition of af- 
fairs with the postulate of international law which de- 
mands that a member of the family of nations which 
expects recognition shall possess the essential attri- 
butes of statehood—union, order, autonomy and sta- 
bility. In some of these so-called States low cunning 
takes the place of statecraft, and duplicity is substi- 
tuted for diplomacy. 


II. 


THE PRINCIPLE AND PRACTICE OF THE UNITED 
STATES. 


I come now to contrast the principle asserted by the 
law of nations, with the practice of the United States 
in this regard, as illustrated in the foreign relations 
of the government. If reference be had to the official 
declarations of principles which have been laid down 
by that branch of the government which is charged 
with the conduct of foreign affairs, it will be observed 
that these are pronounced and explicit. But whilead- 
hering to the doctrine of the law of nations, the United 
States has felt constrained to follow the practice of 
European States in granting asylum, during revolution- 
ary periods, in ce:tain half-civilized and unstable po- 
litical communities. This government has always 
discountenanced the use of its legations and consul- 
lates to shield the citizens of a country from the action 
of their own government. And its position has been 
repeatedly stated in official communications by the 
secretaries of State.(3) In view of these it will appear 
that while insisting upon the rule of international law, 
as herein stated, the instructions to its diplomatic 
agents make provisions for exceptional cases. 

In 1875 Mr. Fish, in a communication to Mr. Cush- 
ing at Madrid, advised as follows: ‘The right of asy- 
lum, by which I now refer to the so-called right of po- 
litical refugees to immunity and protection within a 
foreign legation or consulate, is believed to bave no 
good reason for its continuance, to be mischievous in 
its tendencies and to tend to political disorder. These 
views have been frequently expressed, and while this 
government is not able of itself to do away with the 
practice in foreign countries, it has not failed on ap- 
propriate occasion to deprecate its existence and to in- 
struct its representatives to avoid committing the gov- 





(1) 1 Whart Int. Law Dig. 679. 

(2) Grotius, Rights of War and Peace, bk 2, ch, xxiii, 2. 
(3) Holland Jurisprudenec, 69, 

(4) Holland, 111, 112. 





(1) 1 Moore Extradition, 8, 9, note. 
(2) St. John, Hayti, or the Black Republic; Lettres de Don- 
dan, ii, p. 51. 
(3) 1 Moore Extradition, 9, note. 
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ernment thereto."’(1) But in the same year, in a 
communication addressed to Mr. Preston, minister 
resident of Hayti at Washington, Mr. Fish used this 
language: ‘The right to grant asylum to fugitives is 
one of the still open questions of public law.* The 
practice however has been to tolerate the exercise of 
that right, not only in American countries of Spanish 
origin, but in Spain itself, as well as in Hayti. Andin 
the same communication the American secretary 
added: ‘ There is cause to believe that the instability 
of the governments in countries where the practice 
has been tolerated may in a great degree be imputed 
to such toleration. For this reason, if for no other, 
the government of the United States, which is one of 
law and order and of constitutional observance, de- 
sires to extend no encouragement to a practice which 
it believes to be calculated to promote and encourage 
revolutionary movements and ambitious plottings."’(2) 

In 1886 the position of the United States is again 
stated in a communication of the secretary of State to 
the minister of the United States in Hayti: ** The gov- 
ernment of the United States does not claim for its le- 
gations abroad any extra-territorial privileges of asy- 
lum, and consequently makes no such claim in respect 
of consular offices, or private residences of American 
citizens, or American merchant vessels in port. If as 
acustom in any country the practice of asylum pre- 
vails, and is tacitly or explicitly recognized by the local 
authorities in respect of legations, consulates, private 
dwellings or vessels of another nationality, the exer- 
cise of the consuetudinary privilege by Americans 
could not be deemed exceptional, and if, under any 
circumstances, refugees find their way to places of 
shefter under the American flag, or in the domicile of 
American citizens, we should certainly expect such 
privileges as would be accorded were the like shelter 
under the flag or domicile of another power. But we 
claim no right or privilege of asylum; on the contrary, 
we discountenance it, especially when it may tend to 
obstruct the direct operation of law and justice.” (3) 

It will be observed therefore that while this govern- 
ment, upon principle and authority, discountenances 
the use of its legations for the purposes of asylum for 
political refugees, it authorizes its accredited ministers 
abroad, in certain countries where the custom pre- 
vails, to exercise this privilege under their best judg- 
mentand discretion. The exercise of this exceptional 
authority however is presumed to be confined to com- 
munities where revolutions and insurrections are 
acute, chronic and periodic, and where as a conse- 
quence scant respect is paid to life or property. In 1875 
certain political refugees, citizens of the country, who 
had had an asylum in the residence of the United 
States minister at Port au Prince, were moved under 
an agreement between the American secretary of 
State (Mr. Fish) and the minister resident of Hayti at 
Washington (Mr. Preston), which provided for their 
amnesty, and for safe conduct out of the State, and 
that they should not return to Hayti without permis- 
siou of the government of the republic.(4) 


III. 


THE POSITION OF CHILI IN THIS REGARD. 


The official data for ascertaining the position of Chili 
in this regard, during a long period of time, is not at 
present accessible. It appears however from such 
sources of information as are at hand that this govern- 
ment, on some occasions, has acquiesced in the exer- 








cise of the hospitality in its larger sense. Upon other 
occasions it has forcibly resisted it.(1) The general 
approval by the South American goveruments, and by 
those of San Domingoand of Hayti, of the asylum 
given by foreign consuls and diplomatic agents to 
heads of governments suddenly deposed by mobs, is 
explained on the ground that otherwise the lives of ex- 
perienced statesmen would be so precarious in those 
countries as to expose government permanency to 
risks even greater than those to which itis there at 
present exposed.(2) It will be remembered that, upon 
the overthrow of his government, Balmaceda sought 
an asylum in the legation of the minister resident of 
the Argentine Republic at Santiago, where he was 
concealed for some days. Despairing of making his 
escape, and convinced no doubt that as soon as his 
whereabouts were discovered the adherents of the 
newly-installed government would, if his surrender 
had been refused, have removed him forcibly, he com- 
mitted suicide. The position of Jefferson Davis at the 
close of the late civil warjin the United States, secreted 
in one of the foreign legations at Washington, would 
have presented a nearly parallel or analogous case. 

And who can doubt what the action of the United 
States would have been in the latter case? And yet, 
if any foreign minister in Washington had refused to 
surrender Davis, his attitude so far as principle and 
practice was involved, would not have been distinguish- 
able from the position maintained by the American 
minister at Santiago, in respect of the asylum afforded 
the Chilian refugees. 

Chili has for a considerable period occupied a high 
rank among States, and she to-day is foremost among 
the Spanish republics. Achieving her independence 
in 1817, she has enjoyed remarkable prosperity, and 
her government has generally been administered fairly 
and firmly. Since the adoption of the Constitution of 
1835 she has bad representative government. Her 
credit on the stock exchange has always ranked high, 
a sure proof of the soundness and political stability of 
anation. And it was not until the war with Peru, 
which was too soon followed by the late civil strife be- 
tween the Balmacedists and the Congressionalists, that 
her pacific career as a State was unfortunately inter: 
rupted. Her achievements in the line of material prog - 
ress and conservative administration during years past 
are largely due to D. Manuel Montt, prime minister to 
President Bulness, afterward president of the republic 
and chief justice of the Supreme Court, and to his 
wise and conservative colleagues and successors, who 
adhered closely to those cardinal principles upon which 
constitutional and representative government must 
rest.* To what extent, if any, foreign intrigue, cu- 
pidity and political rivalry have contributed to bring 
about the recent deplorable occurrences in Chili re- 
muins a question for future inquiry. 

The constitution of Chili is in many respects mod- 
elled after the constitution of the United States, but 
the structural administration is that of a parliamentary 
government. Her public acts are signed and author- 
ized by the cabinet, who are immediately responsible 
to congress. There is consequently no provision for 
the impeachment of the president during the tenure of 
his office, although within a year of his retiring, he 
may be punished forcertain crimes and misdemeanors. 

As the result of granting asylum to political refugees 
in the legation of the United States at Santiago, dur- 
ing the late fierce warfare and subsequently in Chili, 
the position of Mr. Egan, the American minister resi- 





* It is not easy to reconcile this declaration with the views 
now generally entertained by publicists and herein repeated. 
(1) Wharton International Digest, vol. 1, pp. 685-6. 

(2) 1 Whart. Dig. Int. Law, 686. 

(3) Mr. Bayard to Mr. Thompson, For. Rel., 1886, p. 530. 

(4) Whart. Int. Law Dig., vol. 1, p. 685. 





*D. Manuel Montt was the father of D. Pedro Montt, pres- 
ent minister from Chili to the United States, and a relative 
of President Jorge Montt. 

(1) 1'Whart. Int. Law Dig. 675, 676; Foreign Relations of 
the United States, 1867, part 2. p. 757, et seq. 

(2) 1 Whart. Int. Law Dig. 693. 
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dent, has been delicate, trying and embarrassing. An 
official examination must be instituted of all the cir- 
cumstances before an intelligent judgment can be 
formed as to his official conduct. Meantime, until the 
contrary appears, he must be credited with the dis- 
charge in good faith of his responsibilities to both the 
outgoing and incoming governments. It may not be 
easy to say how far the granting asylum to the de- 
feated Chilians has contributed to the irritation which 
has threatened to strain the relations between two gov- 
ernments whose interests and policy demand that they 
should remain on friendly terms. 

Whether any course could have been followed by the 
minister resident of the United States during these 
troublous times, by which these 'complications could 
have been avoided, may not be determined offhand. 
It isrepresented that the United States has recognized 
the right of asylum involved in the recent action of 
its minister at Santiago, and that the new government 
of Chili has expressly recognized this. The printed 
personal instructions to diplomatic agents issued by 
the State department of the United States in 1885 con- 
tains, among other, thislanguage: ‘‘ This privilege (of 
asylum) however does not embrace the right of asylum 
for persons outside of the agent’s diplomatic or per- 
sonal household. In some countries, where frequent 
insurrections occur, and consequent instability of gov- 
ernment exists, the practice of extra-territorial asylum 
has become so firmly established that it is often in- 
voked by unsuccessful insurgents, and is practically 
recognized by the local government to the extent even 
of respecting the premises of aconsulate in which such 
fugitives may take refuge. This government does not 
sanction the usage, and enjoins upon its representa- 
tives in such countries the avoidance of all pretexts for 
its exercise. While indisposed to direct its agents to 
deny temporary shelter to any person whose life may 
be threatened by mob violence, it deems it proper to 
instruct its representatives that it will not maintain 
or countenance them in any attempt to knowingly 
harbor offenders against the laws from the pursuit of 
the legitimate agents of justice.’’(1) 

The conclusion must be that it is the interest of all 
civilized and stable nations to discountenance the use 
of their legations and consulates to shield the citizens 
ofa country from theaction of their own government. 
The answer however to the inquiry as to what com- 
munities may be deemed ‘‘civilized’’ and ** stable,’’ 
for the purposes of the enforcement of this rule of po- 
litical conduct, may often become a delicate and diffi- 
cult application. And exceptional circumstances will 
probably continue to arise and present cases which 
must be disposed of on the individual responsibility of 
the minister. Asit is always the unexpected that 
happens, it becomes of the first importance that the se- 
lection of diplomatic representatives to communities 
which lack either “‘ civilization ” or “stability ’’ should 
be made with special reference to their capacity to 
deal with the most delicate questions of policy and di- 
plomacy. 

ALEXANDER PORTER MORSE. 

WASHINGTON, D. C., Jan. 9, 1892. 


—_———“s — 


CRIMINAL LAW— DEATH IN ONE STATE 
FROM WOUND INFLICTED IN ANOTHER. 


WEST VIRGINIA SUPREME COURT OF APPEALS, FEB. 
6, 1892. 


Ex PARTE MCNEELY. 


The latter clause of section 6, chapter 144, of the Code (1891), 
providing that “if a person be stricken or poisoned out of 
this State, and die by reason thereof within this State,the 


(1)"1 Whart. Int. Law Dig. 692. 











offender shall be as guilty and may be prosecuted and 
punished as if the mortal stroke had been given or poison 
administered in the county in which the person so 
stricken or poisoned may so die,”’ is not unconstitutional 
or invalid. 

Section 3 of article 3 and amendment 6 of the Constitution of 
the United States apply to offenses against the United 
States and proceedings in its courts, and not to offenses 
against a State or proceedings therefor in the State 
courts, 

RROR to Circuit Court, Logan county. Petition 
of Stuart McNeely for a writ of habeas corpus to 
discharge him from the custody of the jailer of Logan 
county. From a judgment denying the writ the peti- 
tioner brings error. Affirmed. 


Vinson & McDonald. for plaintiff in error. 
Alfred Caldwell, Atty.-Gen., for the State. 


BRANNON, J. Stuart McNeely filed his petition in 
July, 1891, in the Circuit Court of Logan county, 
praying fora writof hubeas corpus to discharge him 
from the jail of that county, and upon demurrer the 
court refused to award the writ, and dismissed the pe- 
tition, from which action of the court he has obtained 
this writ of error. The petition states that in 1891 
Frank Hurley died from gunshot wounds inflicted by 
McNeely while both were in the State of Kentucky, 
standing between high and low-water marks, about 
ten feet above the water’s edge, on the Kentucky side 
of the Tug fork of Big Sandy river, formerly called 
the ‘“‘ Kast fork;” that Hurley died in Logan county; 
that McNeely is canfined in the jail of Logan county 
upon criminal process issued by a justice of that 
county to answer for the murder of Hurley; that the 
State of West Virginia has no jurisdiction over said 
offense, because it was committed in Kentucky, and it 
prays that a writ of habeas corpus issue foc his relief, 
and that he be discharged from custody. The petition 
does not state any thing as to McNeely’s citizenship. 
The boundary line in that locality between the States 
of West Virginiaand Kentucky is as it was between 
Virginia and Kentucky at the date of the formation 
of West Virginia. Const. W. Va., art. 2,§1; Code 
Va., 1860, chap. 1, §6. The stream called “ Tug fork ”’ 
is here the boundary, and the line between the States 
isits middle. Handly’s Lessee v. Anthony, 5 Wheat. 
374; 1 Bish. Crim. Law, § 150. I think it clear that 
the mortal blow was given within the territory of Ken- 
tucky. But Hurley died within the territory of West 
Virginia, and under our Code, though the mortal blow 
was given in Kentucky, this State has jurisdiction to 
try McNeely if the provision be valid. Chapter 144, 
section 6, reads as follows: “If a person be stricken 
or poisoned in, and die by reason thereof out of, this 
State, the offender shall be as guilty, and be prosecuted 
and punished, as if the death had occurred in the 
county in which the mortal stroke or poison was given 
ovr administered. And if any person be stricken or 
poisoned out of this State, and die by reason thereof 
within this State, the offender shall be as guilty, and 
may be prosecuted and punished, as if the mortal 
stroke had been given or the poison administered in 
the county in which the person so stricken or poisoned 
may sodie.’’ It is relied upon as achief point in the 
prisoner's case that the latter clause of said Code sec- 
tion is in violation of section 14, article 3, of the State 
Constitution, and section 3, article 3, of the Federal 
Constitution. Section 14, article 3, of the State Con- 


stitution provides that the trials of crimes shall be “ in 
the county where the alleged offense was committed.” 
This raises the question, where was this offense com- 
mitted, inalegal point of view, in Kentucky, where the 
bullet struck its victim, orin West Virginia, where he 
We must look to the common law to answer 
The ancient common law is 


died ? 
this outside the statute. 
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said to have propounded the very unreasonable prin- 
ciple that, if a person be wounded in one county and 
die in another, his murderer could be tried in neither. 
1 Hawk. P. C., chapter 13, section 13, thus states it: 
“Itis said by some that the death of one who died in 
one county of the wound given in another was not in- 
dictable at all at common law, because the offense was 
not complete in either county, and the jury could only 
inquire of what happened in their own county. But it 
hath been holden by others that, if the corpse was car- 
ried into the county where the stroke was given, the 
whole might be inquired of by a jury of the same 
county.” In volume 2, chapter 25, section 36, Hawk- 
ins states that as the more general opinion. Chitty 
says in 1 Criminal Law, *178, that where the blow and 
death were in different counties “it was doubted ”’ 
whether the murderer could be punished in either. 
Blackstone says it could be punished in either county. 
Bl. Com., bk. 3, p. 303. But that great English author- 
ity on criminal law, Lord Hale, vindicates the ancient 
common law from this reproach, saying: ‘‘At com- 
mon law ifa man had been stricken in one county 
and died in another, it was doubtful whether he were 
indictable or triable in either; but the more common 
opinion was that he might be indicted where the stroke 
was given, for the death is but a consequence, and 
might be found though in another county.’’ So says 
East. 1C. P., chap. 5,§ 128. In John Lang's Cuse, Y. 
B., 6 Hen. VII, p. 10(A. D., 1490), where the blow and 
death were in different counties, the court said: ‘In 
this case it hath been used after the death to bring the 
dead man, to-wit, the body, into the county where he 
was struck, and then to inquire and find that he was 
struck and died of that.’”” And in a case in 1491 Tre- 
maille, J., said, where the blow and death were in dif- 
ferent counties: ‘It seems it is not material where 
he died, for the strikingis the principal point; but it 
requires death, otherwise it is no felony; but whether 
he died in one place or another is not material.”’ Y. 
B., 7 slen. VIL, p. 8 Abbott, C. J., in Rex v. Burdett, 
4 Barn. & Ald. 169, held Hale’s authority as superior 
in this matter. Wharton, in 1 Criminal Law, section 
292, says: “‘By the early English common law the 
place where the mortal stroke was given had jurisdic- 
tion in cases of homicide. As there seemed however 
to be doubts in cases in which the blow was in one jur- 
isdiction and the death in another, the statute 2 and 
3 Edward VI, chapter 24, was passed, the effect of 
which, though inartificially drawn, is to give the place 
of death jurisdiction. This statute has been held to 
be part of the common law in several States in this 
country, but even where it isin force it does not, ac- 
cording to the better opinion, divest the jurisdiction 
of the place where the blow was struck.’’ 1 Bish. 
Crim. Proc., §52. Ithink the proposition that the 
prosecution may be where the blowis given, no mat- 
ter where the death, was the rule under the ancient 
common law, and certainly under the modern common 
law as held in American courts. The true view is that 
the blowis murder or not, according as it produces 
death or not within a year and a day, and in all cases 
an indictment lies in the county where the blow was 
given. 1 Bish. Crim. Proc.,§51. President Garfield 
received his wound in the District of Columbia, but 
died in New Jersey, and under a statute that any one 
‘who commits murder within any fort, arsenal, mag- 
azine, dock-yard or any other place or district or 
country under the exclusive jurisdiction of the United 
States * * * shall suffer death,” it was contended 
that to say one commits murder within a district the 
blow and death must both take place there, but on full 
consideration it was held that the crime was com- 
mitted within the District, because the blow was there. 
Guiteau’s Case, 47 Am. Rep. 247. In Riley v. State, 9 
Huwph. 646, where the death and blow were iu differ- 





ent counties, the Tennessee court, under a statute pro- 
viding that trial should *‘ bein the county where the 
offense may have been committed,” said it repealed 
the statute of 2and 3 Edward VI, that the blow was 
the offense, the death the mere result, and that it 
never was the rule under the old common law that, 
where death and blow were in different counties, the 
trial could be in neither, and the trial must be in the 
county where the blow was given. In Green v. State, 
66 Ala. 40, it was held that a statute authorizing pros- 
ecution for murder in the county where the blow was 
struck, though death was out of the State, was valid, 
the court saying that the wound was the offense, death 
a sequence, rather than a constituent elemental part, 
of the crime, and that without the statute the State 
had jurisdiction. In State v. Gessert, 21 Miun. 569, a 
person was stabbed in Minnesota and died in Wiscon- 
sin, and it was held that thedeath in Wisconsin was 
only a consequence of the act committed against Min- 
nesota, and he wastriable there. It was not based on 
astatute. In Stute v. Kelly, 76 Me. 331, the doctrine 
is asserted as common law that where the blow is 
given is where thecrime is committed. People v. Gill, 
6 Cal. 637, holds the crime is where the blow is, und 
where the place of trial is changed after the blow by 
law it must be at the place fixed by law at date of 
blow. In State v. Bowen, 16 Kans. 475, where the in- 
dictment did not charge death to have occurred in the 
State, where there was no statute on the question, 
Brewer, J., said that, as the only act the defendant 
does toward the death is giving the blow, that place is 
the place where he commits the crime, and that the 
subsequent wanderings of the wounded man, uninflu- 
enced by the defendant, do not change the place of the 
offense; that death simply determives the character of 
the crime in giving the blows, and refers back to the 
act and gives it quality. 

The Case of Linton, 2 Va. 205, is said in Hunter v. 
State, 40 N. J. Law, 514, to be the only case holding 
that where a blow is given in one State, followed by 
death in another, there can be no prosecution in the 
State of the blow. No reasons are given by the court. 
I do not see how that decision was reached, except on 
the untenable ground of the alleged rule of the old 
common law that, where the blowis in one county, 
death in another, neither can try the case; by parity 
of reasoning, where blow is in one State, death in an- 
other, the State of the blow cannot prosecute. That 
must have been the reason, as Hawkins and Chitty, 
referring to that rule, are cited, and Blackstone, Hale 
and East, denying it, are not referred to. The statute 
2 and 3 Edward VI, toremove the doubt about that 
rule, was not then in force, all British statutes having 
been repealed by the act of 27th December, 1792. 1 
Tuck. Bl. Comm. 8; 1 Rev. Code, 1819, chap. 40. The 
fact that it is the place of the blow where the crime is 
committed is further sustained by the well-settled 
proposition that there can be no prosecution at the 
place of death merely, ualess a statute authorizes it. 1 
Whart. Crim. Law, § 292. The said statute of Ed- 
ward was in force in Virginia under the ordinance in 
convention in May, 1776, declaring operative in Vir- 
ginia all acts of the English Parliament of a general 
nature, not local to Great Britain, passed since the 
fourth year of the reign of King James I, when the 
Virginia Bill of Rights of June 12, 1776, was adopted, 
and it may be said that, as the statute of Edward al- 
lowed a prosecution in the county of death, thus mak- 
ing that county, in a legal sense, the county where the 
offerse was committed, we must interpret the consti- 
tutional clause in question by the light of that statute. 
If the Virginia Bill of Rights, which remained un- 
changed down to the formation of this State, had used 
the word ‘* county,” as does ours, there would be force 
in the suggestion greater than there is, but it provided 
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that an accused should be tried by a “ jury of his vicin- 
age.”’ Blackstone, in book 3, page 350, merely remarks 
that the word “‘ visne,’’ from which jurors were drawn 
at common law, was interpreted to mean “county.” 
This word “ vicinage,’’ borrowed from old common 
law, is not defined in Bouvier or Black in their law 
dictionaries as meaning ‘‘county,’’ but ‘“ neighbor- 
hood, vicinity.””. Itdid not mean ‘‘county.” In dis- 
cussing the matter de quo vicineto—out of what neigh- 
borhood —the jury shall come, 3 Co. Litt. 464, states 
that it must be “of that town, parish or hamlet, or 
place known out of the town, etc., within the record, 
within which the matter of fact issuable is alleged, 
which is most certain and nearest thereunto, the in- 
habitants whereof may have the better and more cer- 
tain knowledge of the fact.’’ Chitty (1 Crim Law, 
500) says the jury at common law must come “from 
the very ville or place where the offense was com- 
mitted,’’ and that there was a challenge for want of 
hundreders on the jury.’’ Far back under the com- 
mon Jaw murders were tried just where they occurred, 
by close neighbors acquainted with the facts, as jurors 
upon view of the body (super visum corporia). That 
the viciuage was the neighborhood, not the county, is 
plain from Proff. on Jury, section 80,and Thompson 
on Trials, section 1. So it will appear from Har- 
grave’s note to3 Co. Litt. 464, where it will also appear 
that, while a statute in Anne’s reign altered this in 
civil cases, allowing the jury from the body of the 
county, it remained unaltered in criminal cases when 
Hargrave wrote the note, and was not changed as to 
felonies until 6 George IV, chapter 50, section 13, the 
24 George II, chapter 18, only applying to actions on 
penal statutes. Thus at the date of the adoption of 
the Virginia Bill of Rights “‘ vicinage ’’ meant ** neigh- 
borhood,” “ vicinity,’’ not *‘ county.’’ Judge Green so 
thought, for in the opinion in State v. Lowe, 21 W. Va. 
788, he says the word *‘ vicinage,’’ as used in the Vir- 
ginia Bill of Rights, meant “ vicinity,’’ and was not 
the equivalent of *‘ county,’’ and he ventures the opin- 
ion that under it the statute allowing atrial in either 
county, where an offense occurred within one hundred 
yards of aline between two counties, would be consti- 
tutional, but not so under our Constitution. And the 
Massachusetts court, in Com. v. Parker, 2 Pick. 550, 
held that, where the Constitution used the word 
* vicinity’ in providing for the place of trial, it was 
was not equivalent to “county.” My own investiga- 
tion of the old common-law books brings me to the 
same conclusion with Judge Green. Therefore no 
light upon the construction of the clause in question 
in our Constitution is shed by the statute 2 and 3 Ed- 
ward VI. When our Constitution was adopted that 
statute was not law, because of the repeal of Eng- 
lish acts in 1792, and if that act had not repealed it, 
the closing chapter of the Code of 1849 would have 
done so. 

Again I doubt whether the statute of Edward would 
apply anyhow, because it provided only, the blow and 
death both being in the kingdom, but in different 
counties, that the county of death might take jurisdic- 
tion, not applying to the case where the blow was out 
of the kingdom but the death within, and that this is 
so is apparent from the fact that Parliament passed a 
statute in second year of George II, providing where 
trial should be where blow and death happened, the 
one or the other, outside the kingdom. 1 Hawk. P. C. 
91; 1 Chit. Crim. Law, *179. The case of a thief car- 
rying goods from county to county, or from State to 
State, and punishable in either is not analogous. He 
himself, every moment, everywhere he goes, is ac- 
tively committing crime. Thus I should think that, 


as at common law the place of the mortal stroke is the 
place where the offense is committed, and the place of 
death is not, aud could ouly be made the place of trial 





by statute, when our Constitution guarantees a trial 
in the county where the offense is committed it would 
mean the place where the stroke was given. Cana 
State punish an act done outside its territory? It 
seems to be an axiom that a State’s criminal law is of 
no force beyond its limits. Whart. Confl. Laws, § 18; 
Story Confl. Laws, § 621; 1 Bish. Crim. Law, § 110. 
Story, J., said in The Apollon, 9 Wheat. 362, that laws 
of a country ‘‘ must always be restricted in construc- 
tion to places and persons upon whom the Legislature 
have authority and jurisdiction.”’ It can be asserted 
thata crime committed in another country, and in 
violation of its laws, cannot by legislative fiction or 
construction be considered an offense in another coun- 
try. This doctrine does not however apply to cases 
where u crime is perpetrated partly in one and partly 
in another country, provided, as Mr. Bishop says, 
“what is done in the country which takes jurisdiction 
is a substantial act of wrong, not merely some inciden- 
tal thing innocent in itself alone.”’ But this brings us 
back to the same question again. The American 
States are distinct and separate, as between themselves, 
as to the administration of criminal law. Wherein a 
State assumes criminal jurisdiction over crimes done 
within another it would seem to be without power. 
If Hurley had died in Kentucky could this State try 
McNeely, even if she had a statute extending so far? 
Could she thus exercise power over soil, persons and 
acts without her territorial limits? There are two 
lines of reasoning applicable to this case. One is that, 
while the blow is the beginning in the criminal trans- 
action, it is only the beginning. The wound is because 
of the wrong in planting the bullet in the body, that 
wrong yet operating toward the consummation, which 
is the death; that the prisoner’s agency is yet active 
in all this, in the languishing, in the decay of the 
physical strength, in the dying, by reason of his wrong 
that started the process ending in death, and that its 
energy ceased not for a moment until death, and that 
he caused thisdeath. The other is that the shot that 
planted the bullet is the wrong. With it the prisoner's 
action began and ended. The suffering and dying are 
acts not his, but acts of the deceased, mere conse- 
quences or results of his act. He is answerable only 
because he started the force causing death; that he 
struck no blow in this State, and committed no breach 
of her peace or sovereignty. The former view is ably 
held in Com. v. Macloon, 101 Mass. 1, and T'yler vy. Peo- 
ple, 8 Mich. 320, and Com. v. Parker, 2 Pick. 350, while 
the latter view is held in 1 Bishop on Criminal Law, 
sections 112-116, and Bishopon Criminal Procedure, 
sections 51 and 52, and Stale v. Carter, 27 N. J. Law, 
500. I must for myself say that I have not been able 
to relieve myself from serious doubt as to the validity 
of the second clause of section 6, chapter 144, of the 
Code, subjecting to punishment here a person striking 
a blow outside this State, where the consequent death 
occurs within this State, because I regard the crime as 
committed where the mortal wound is inflicted. Un- 
der this statute, a man dealing a blow in California or 
Australia, if the stricken person comes here and dies, 
may be tried here, far away from the scene of the 
tragedy, where his character is known, far away from 
friends to aid in his defense, far away from the wit- 
nesses of the act, with no power in this State to com- 
pel the attendance of those witnesses. The law of 
California or Australia may punish the act under the 
same facts in a certain way, ours with more severity. 
Does the prisoner know of our law when he strikes the 
blow? Is he bound to know our law? He is not. 
Neither in fact does he know, nor in theory is he 
bound to know, our law when he delivers the blow. He 
cannot tell into which one of the many countries of 
earth the victim may wander within the year and day 
before death, and he cannot study the laws of all 
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States. True the State may as much need witnesses 
from the place of death to prove death and dying dec- 
laratious, but the prosecuting need is not to be com- 
pared to his need, and the State has subordinated her 
convenience and facility of prosecution by guarantee- 
ing him by her laws compulsory process for evidence 
and trial in the country where the offense is committed. 
I cannot see very clearly that the man from California 
or Australia has atrial in the county where the of- 
fense iscommitted. Mr. Bishop, in reasoning against 
the enforcement of such laws, says it is not a question 
of constitutional law, but that such laws vught to be 
construed in harmony with the law of nations, and 
their enforcement denied except as to our own citi- 
zens. This is not without ‘force. It may be said with 
some plausibility that the constitutional provision ap- 
plies only where both blow and death occur within the 
State, and only selects what county shall hold tae trial, 
and that it does not apply where part of the offense is 
outside the State. But [regard ita question of juris- 
diction arising under the Constitution, and that no- 
where in the State can trial be had except in that 
county where the offense is committed, and if not 
enough of the act occurred in the county of death to 
enable us to say that the offense was committed there, 
then it has no jurisdiction, nor has any county iu the 
State; for I construe the clause as meant to be co-ex- 
tensive with all criminal acts justiciable under the 
power of the State. Mr. Bishop, the great author, 
while resisting such statutes with reasoning which 
seems to me very strong and satisfactory, yet says that 
the question is not one of constitutional law, but one 
of international law, and properly admits that, if a 
Legislature commands a court to violate international 
law it is bound to doso. See Endl. Interp. Stat., $175. 
If then he be right in the question, not being one of 
constitutional law, this court could not on his theory 
refuse to execute this law. Virginia, as far back as 
1840, enacted that if a blow be given in the State, and 
death result in another, prosecution might be in Vir- 
ginia, in the county of the blow; but though her crim- 
inal law has undergone several revisions, and though 
England and several of the States of this Union had 
legislation punishing as murder cases where the blow 
was without but death within England or the State, 
Virginia has never adopted it. Did she doubt its va- 
lidity? It was inserted in our Code in 1882. But 
though I have doubts on the subject, we must not for- 
get that the Legislature, composed of many men of le- 
gal ability and learning, and vested by the people with 
the law-making power of the State, has approved this 
provision. A court must be slow and cautious to over- 
throw its action. In none but acase of very plain in- 
fraction of the Constitution, where there is no escape, 
will or ought a court todoso. To doubt only is to af- 
firm the validity of itsaction. [resolve my doubt in 
this way. I shall add that I find no case directly hold- 
ing such legislation void, though a number of cases af- 
ford ground for logical deduction to that effect. They 
are cited above. But there are two cases asserting its 
validity. In Tyler v. People, 8 Mich. 320, a man was 
punished in Michigan under such an act for a blow 
dealt in Canada, one judge dissenting, and in Macloon’s 
Case, 101 Mass. 1, a British subject and a citizen of 
Maine were convicted for murder where the act was on 
a British vessel at sea, but the party died in Massa- 
chusetts. Though not the point of decision it is con- 
ceded that such legislation is valid in the opinions in 
Steerman v. State,10 Mo. 317, and State v. Kelly, 76 
Me. 331, and by Mr. Justice Bradley in the Guiteau 
Case (note, 47 Am. Rep. 261). 

As tothe contention that the statute before us vio- 
lates section 3,article 3 of the Constitution of the 
United States, I need only say that it applies to Uni- 
ted States court proceedings only, relatiug only to 





proceedings for offenses against the United States. So 
does amendment 6. Fox v. Ohio, 5 How. 410; Cook v. 
U. S., 188 U. 8. 157, 181; Barron v. Baltimore, 7 Pet. 
243; Spies v. Illinois, 123 U. S. 131. 

Therefore the judgment of the Circuit Court deny- 
ing the writ of habeas corpus is affirmed. 


——\__e—_—__—_. 


MUTUAL INSURANCE COMPANIES—POWER 
TO CREATE GUARANTY FUND. 


WISCONSIN SUPREME COURT, FEB. 2, 1892. 


KENNAN V. RUNDLE. 

A contract between a mutual fire insurance company and its 
policy-holders, whereby the latter establish a fund for 
the purpose of guaranteeing the existing and future in- 
debtedness of the company, is w/tra vires and void, where 
the power to make such a contract is not expressly con- 
ferred upon the company by its charter, and is not within 
its general powers for raising a fund to meet its losses and 
expenses. 


Stark & Sutherland (Geo. E. Sutherland of counsel), 
for appellants. 


G. W. Hazleton, for respondent. 


ORTON, J. The Manufacturers’ Mutual Fire Ingur- 
ance Company of Milwaukee was organized under sec- 
tions 1941u-1941g, Saub. & B. Ann. Stat., and continued 
in business until November 5, 1890, when it became 
embarrassed, and suit was brought under sections 3218 
and 3219 of the Revised Statutes to close up its affairs, 
and the plaintiff was appointed the receiver thereof, 
and authorized to bring suit to enforce the collection 
of the outstanding credits of the company. The com- 
plaint states “that on or prior to the 5th day of Oc- 
tober, 1889, the condition of the company was unsatis- 
factory and discouraging; that many policies of insur- 
ance were outstanding against the company; that the 
amount of losses reported was large, the amount of 
money in the treasury limited, and the company was 
in embarrassed circumstances; * * * that for the 
purpose of strengthening the credit and standing of 
the company, and providing it with a substantial basis 
to continue and prosecute its .business, and to secure 
and protect the policy-holders, and supply it with 
ready means for meeting its liabilities, past and pres- 
ent * * * jit was determined to execute a bond or 
undertaking, in the sum of $50,000, by the managers of 
the said company; * * * which said bond was so 
executed and delivered for the benefit and in the in- 
terest of all those parties who had then, or should 
thereafter have, actual or contingent claims upon or 
against said company under their contracts of insur- 
ance, and was so intended and understood by the sign- 
ers,’’ etc. The bond executed for the purposes afore- 
said is, in substance, “ that we, the undersigned policy- 
holders [of the company], a corporation organized and 
existing under the laws of Wisconsin, for the purpose 
of establishing a guaranty fund for [the said company], 
and to establish the credit of said company upon a 
more firm basis, do hereby, for value received, sever- 
ally promise and agree, to and with each other, and to 
and with said company, that we will, and each of us 
does hereby, guarantee the payment of the existing 
and future indebtedness of [said company] to the 
amount of the several sums below set opposite our re- 
spective names, but no further, and we each of us 
hereby pledge ourselves, and each binds himself, his 
heirs, etc., to pay into the treasury [of the company;, 
upon the call of the board of directors of said com- 
pany, from time to time, as calls may be made, or 
within ten days thereafter, such pro rata of the several 
amounts below set opposite our respective names as 
said board of directors may wish, for the payment of 
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the losses and expenses of said company.’’ Then fol- 
low the signatures of the defendants in this suit, with 
various sums set opposite their respective names, 
amounting in the aggregate to $50,000. This bond was 
duly accepted, ratified and approved by the board of 
directors of the company. This action is predicated 
on this bond, undertaking or promissory note, or 
whatever it may be, with the necessary and proper 
averments in the complaint. The defendants de- 
murred to the complaint on the grounds: First, that 
the plaintiff had not the capacity to sue; secund, that 
several causes of action are improperly joined, and, 
third, that the complaint fails to state facts sufficient 
to entitle the plaintiff to recover. The demurrer was 
overruled and this appeal is from said order. 

Ié would not be in the interest of the company or of 
the defendants to have the action suspended on either 
of the first two grounds of the demurrer, even if sufli- 
cient. The policy-holders, creditors and the defend- 
aunts ought to Know, as early as practicable, whether 
the bond can be relied on as an asset of the corpora- 
tion. We shall therefore consider the important ques- 
tion whether the bond is valid, or ultra vires and void. 
We have been furnished with able briefs and argu- 
ments by the learned counsel ou both sides on this 
question. The learned counsel of the appellants con- 
tend that this corporation, as a mutual insurance com- 
pany, had no power by its charter to take this guaranty 
bond, and that therefore it is ultra vires. By the au- 
thority of Clark v. Furrington, 11 Wis. 306, this ques- 
tion may be twofold: First, was the power to take 
such an instrument for such a purpose expressly con- 
ferred upon the company by its charter? Second, was 
the taking of such a guaranty obligation the necessary 
or proper means of executing some power conferred. 
Madison, W. & M. P. R. Co. v. Watertown & P. P. R. 
Co., 7 Wis. 59. As said in this last case ‘‘it is not con- 
tended that the guaranty which the plaintiff acquired 
was expressly authorized by the charter.”’ It certainly 
could not be contended that any such express power is 
conferred. If the power exist at all, it must be in- 
ferred from the general powers given. The principle 
governing this question, with its limitations and scope, 
is as well settled in the above cases and those follow- 
ing them in this court as anywhere inthiscountry. Is 
this scheme or method of raising a fund to meet the 
losses and expenses of this company the necessary and 
proper means of accomplishing this object, and within 
the powers expressly granted? We are satisfied that 
itis not. It must be conceded that such an object is 
one of the legitimate objects to be accomplished by the 
company. The question so limited may easily be ap- 
plied when we understand the nature and legal char- 
acter of a mutual insurance company, in view of the 
statute under which it is organized. It is not essential 
to the raising of such a fund that a premium note be 
taken, for ‘‘the members of the company would all be 
bound to contribute to pay the losses sustained by the 
company, and would form a mutual insurance com- 
pany in the strict legal sense of these words,” if even 
the first premium sbould be paid in money, instead of 
the taking of a premium note. The one thing abso- 
lutely essential to a mutual company is the obligation 
of the members to pay their pro rata share of the nec- 
essary expenses and losses of the company, and that 
they are bound to so contribute. All the members of 
the company assume this obligation, and are so bound, 
by virtue of section 1941 of the Revised Statutes, 
whether they pay the premium in cash in the first 
place or give premium notes. This section “ author- 
izes an assessment to pay losses and expenses upon the 
property insured, without any exception. The effect 
of this provisiou is to make a cash policy-holdera 
member of the company, and liable to pay assessments 
for losses.”” That section provides that ‘‘ whenever 








any loss has been ascertained which requires an as- 
sessment to be made, then [the officers of the com- 
pany] shall make an assessment, sufficient to pay such 
loss, upon all the property insured.” The above quo- 
tations are td@ken from the opinion of Chief Justice 
Cole in the late case of Rundle v. Kennan, 79 Wis. 492, 
This mutuality of liability to assessment and obliga- 
tion to pay pro rata for losses and expenses are the es- 
sential and distinguishing characteristics of a mutual 
insurance company. It is contended by the learned 
counsel of the respondent that such a company has no 
way of accumulating a cash fund, to be devoted to the 
objects of the corporation or to be treated as cash 
capital, by means of such assessments alone. By the 
authority of the above case the first premium may be 
paid incash. Second, ‘at the time of effecting the in- 
surance the persons insured shall pay a percentage in 
cash.’’ Third, and “such other charges as may be re- 
quired by the by-laws of the corporation.”” Here is a 
very large power to raise cash capital without resorting 
to such a guaranty bond. A mutual insurance com- 
pany is not a business corporation for the accumula- 
tion of capital or profits. The members secure their 
profits and pecuniary advantages by their mutual in- 
surance of each other, and >if the expenses and losses 
can be paid the full object of such a corporation would 
seem to have been attained. All the members are 
equally interested in the objects to be attained, and it 
is not supposed that they will make profit of each othey 
beyond securing these objects. But the statute al- 
lows the accumulation of sufficient cash capital to an- 
swer all the purposes of sucha limited corporation. 1t 
must not be overlooked that this is not a stock corpo- 
ration. The mutuality of obligation, insurauce and of 
all the advantages is the main and essential feature of 
such a corporation, that must not in any respect be 
wanting, superseded or impaired. When this principle 
of mutuality is violated in any essential particular of 
its business management, it so far ceases to be a mu- 
tual company. Rundle v. Kennan, supra. It follows 
therefore that if the money to be paid for all losses and 
expenses is to be raised through such a guaranty bond 
or by other extraneous means, aud the members of the 
company are thereby exempted from assessmeuts, and 
the payment of their pro rata shares of such losses and 
expenses proportionate to their insurance, this essen- 
tial feature of mutuality is entirely destroyed, and the 
company ceases to be a mutual insurance company. 

If such a foreign resource is resorted to relieve the 
members partially, or some of them only, of such as- 
sessment, to that extent the mutuality principle is de- 
stroyed, and the nature and legal character of the cor- 
poration subverted pro tanto, and the company ceases 
to be such a corporation as the law requires wholly or 
partially. Itis not simply the substitution of other 
means than the law provides for the payment of losses 
and expenses, but it destroys the essential nature and 
legal character of the corporation as a mutual insur- 
ance company. The statute not only provides that the 
officers of the company “shall make an assessment suf- 
ficient to pay such loss,” but the very nature of sucha 
company makes this method of raising money to pay 
such losses and expenses imperative and indispensa- 
ble. It follows also that such a guaranty bond is not 
the necessary or proper means for carrying out the ob- 
jects and executing the powers of the corporation, 
which objects and powers are to pay losses and expen- 
ses, and the power to do so does not exist. These must 
be the clear, logical and legal conclusions drawn from 
the nature and legal character of the corporation. Not 
only has the company no legal power or authority to 
do this, but it is in violation of the law and illegal. 
The learned counsel of the respondent has cited no 
case that comes any where near sanctioning such a doc- 
trine. The cases are neither in point nor analogous, 
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On the other hand, the learned counsel of the appel- 
lants cite many authorities closein analogy with this, 
and several in point holding that the taking of sucha 
security is not only ultra vires but void, while still ex- 
ecutory. The case of Jusurance Co. v. McKelway, 12 
N. J. Eq. 133, is clearly in point. The company had 
similar powers. If losses occurred exceeding their 
means to pay, the company was to make assessments 
ratably on the members, according to the amount of 
each member's insurance. Instead of doing this they 
took guaranty money bonds, secured by mortgage, to 
the amount of $150,000, and an assessment wes to be 
made thereon as provided in this obligation. Ina suit 
on one of the mortgages it was held “ that the corpo- 
ration had no power to enter into the contract with 
the contributors to the guaranty fund, and that each 
contract was illegal and void, and could not be en- 
forced in a court of law or equity.’ Held also, that 
the charter of the insurance company ‘‘ makes its 
members mutual insurers, and constitates a fund to 
meet losses, made upon premiums to be contributed 
by the members, * * * and no other fund can be 
created for that purpose.”” This case is cited approv- 
ingly in Morris & EB. R. Co. v. Sussex BR. Co., 20 N. J. 
KRq. 564, and Trust Co. v. Miller, 33 id. 160. In Penn- 
sylvania R. Co. v. St. Louis, A. & T. H.R. Co., 18 U. 
S. 630, itis held that a lease by one company to the 
other, not authorized by the charter, was void as to 
both lessor and lessee. In this case Madison, W. & 
M. Plankroad Co. v. Watertown & 7. Plankroad Co., 7 
Wis. 59, above cited, is cited approvingly. In Central 
Transp. Co. v. Pullman Car Co., 139 U.S. 24, the first- 
named company leased its business and property tothe 
last-named company, of another State. It was held 
that the contract was unlawful and void, because be- 


yond the corporate powers of the lessor, and that no | 


action could be maintained by the lessor on the con- 
tract to recover the sums thereby payable, even while 
the lessee had enjoyed the benefits of the contract. In 
Mill-dam Corp. v. Ropes, 6 Pick. 25, it is held that 
*ifa corporation is created with a specific fund lim- 
ited by the act, if cannot enlarge or diminish that 
fund but by license from the Legislature.”’ An insur- 
ance company had no right to receive accessions to its 
funds from sources not authorized by its charter. 
Dietrich v. Association, 45 Wis. 79; Jemison v. Banke, 
122 N. Y. 135; Bank v. Eurle, 13 Pet. 588; Trust Co. v. 
Miller, supra; Insurance Co. v. Martin, 13 Minn. 59 
(Gil. 54). When the Legislature had authorized the 
city of Milwaukee to raise and expend ¥100,000 on the 
harbor at that place, the city could not bind itself ex- 
ceeding that limit, and the contract for such purpose 
is void for want of power.  Tlasbrouchk v. City of Mil- 
waukee, 13 Wis. 37. Where an insurance company is 
authorized to take the notes of its members for insur- 
ance, it cannot take the note of athird person for such 
purpose. /nsurance Co. v. Davis, 12 N. Y. 569. Where 
a corporation had no power to loan money, a note 
taken foraloan is void. Beach v. Bank, 3 Wend. 573. 
Corporations can do business in no other way than pre- 
scribed by their charters. Loan Co. v. Helmer, 12 
Hun, 35; City of Montgomery v. Plankroad Co., 3l Ala. 
76: Bank v. Baldwin, 25 Minn. 198; Bank v. Tlarrison, 
57 Mo. 5038. Where the statute provides for the pay- 
ment of losses and expenses by making assessments on 
the members, the company cannot adopt any other 
plan ov means of doing so. This power being expressly 
given, and to be carried out in a particular way, ex- 
cludes all other measures and resources. Matthews v. 
Skinker, 62 Mo. 329; Thomas v. Railway Co., 101 U. S. 
71; Crocker v. Whitney, 71 N. Y. 161. There are cases 
where the contract may be ulira vires but not void, ac- 
cording to many authorities, where equitable estoppel 
or the full execution of the contract may deter the in- 
terference of the courts to afford relief, but this is not 








one of them. This contract is executory, and the court 
is asked to enforce it, and there are no equities to pal- 
liate such aradical departure from the powers con- 
ferred by the charter, and assumption of powers, not 
only foreign but which if executed would subvert the 
purposes and radically change tbe nature of the corpo- 
ration. In such cases there is no conflict of authority 
that the contract effecting such change is not only 
ultra vires but void. All the cases of the Supreme 
Court of the United States, and a preponderance of 
the cases elsewhere, make no distinction between ex- 
ecutory ana executed contracts in declaring the con- 
tract absolutely void. But we are not concerned in 
that distinction. Reference may be had to many other 
cases in the brief of the learned counsel of the appel- 
lant. This contract is unquestionably void. 

The order of the Superior Court is reversed and the 
cause remanded, with direction to sustain the de- 
murrer, and for further proceedings according to law. 

stianenansiiipimaninenis 
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NEGLIGENCE — PURCHASE OF AlR- 


GUN FOR CHILD. 
WISCONSIN SUPREME COURT, FEB. 2, 1892. 





HARRIS V. CAMERON. 


The purchase by a father for his son, eleven years of age, of a 
toy air-gun, is not an act of culpable negligence, nor made 
in reasonable anticipation of an injury caused by the use 
of the gun by another boy to whom the son had lent it. 


F. W. Houghton and George G. Greene, for appel- 
lant. 


Phillips & Kleist (Gabe Bouck, of counsel), for re- 
spondent. 


Orton, J. The facts of this case, so far as necessary 
to make the decision intelligible, are substantially as 
follows: Sometime prior to the 5th day of October, 1889, 
the defendant, a resident of the city of Oshkosh, and 
the father of the boy Robbie Cameron, of the age of 
about eleven years, bought at the hardware store of 
Webb & Rundles, in said city, for his son Robbie, a 
metallic air-gun, called the * Daisy Air-Gun,” to re- 
place a wooden air-gun that Robbie had formerly had 
and used; andRobbie had played with and used this air- 
gun to shoot at a mark, and perhaps small birds, about 
his home and in the neighborhood, forsometime. On 
the date aforesaid, two neighboring boys, Bud Thomp- 
son, about the age of nine years,and Byron Harris, the 
plaintiff, of about the age of fourteen years, who, with 
Robbie, had been in the habit of visiting and playing 
with each other, came to play with Robbie at bis home 
— Byron on stilts and Bud ona safety bicycle. Robbie 
was playing with his air-gun, and Bud let Robbie use 
his ‘‘safety ’’ in exchange for the gun. Bud fired it 
several times, and finally aimed it at Byron, who said, 
“Stop; don’t.”’ Bud then rested the gun on a board, 
a part of a grape trellis, and aimed it again at Byron, 
who tried to move out of the way a little on his stilts, 
and Bud fired, and shot Byron in the lefteye, by which 
it was destroyed. This kind of air-gun was usually 
loaded with BB shot, and the defendant bought his 
son Robbie a quantity of such shot, to be used with 
the gun. Robbie had played with other boys in the 
neighborhood with his gun, and other boys had used 
it. This kind of gun would shoot strong enough, near 
by, to kill or wound a small bird or dent a board, and 
as we know, destroy an eye. 

This court can take judicial knowledge of the nature 
and uses of this air-gun, as it can of “ beer”’ ( Briffilt v. 
State, 58 Wis. 39), or of ‘“‘ gas”’ (Shepard vy. Gas-Light 
Co., 6 id. 539), or of an express or freight ‘car’? (Nich- 
olls v. State, 68 id. 416). It may be properly said, both 
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from the evidence and common knowledge, that this 
kind of air-gun was often kept for sale by toy and 
hardware merchants, and if not generally, was much 
used by boys about the ages of these three boys, in the 
villages and cities of this State. And it may also be 
said that this kind of gun was manufactured asa toy; 
sold, bought and generally used as a toy, and harm- 
lessly. Itis so generally known that a particular de- 
scription of it is not necessary. ‘The power is air pres- 
sure, which is forced into a smaller space in the small 
barrel by a plunger, and by a movement of the trigger 
the compressed air escapes outwardly, and forces out 
the shot with considerable force. It should be said 
that the boy Bud Thompson did not intend to shoot 
Byron in the eye or face. Discharged against the 
clothing, is would have been harmless, and so he prob- 
ably intended. Whatever may be said of the continu- 
ity of dependent causes which connect the defendant 
with this act of the boy Bud Thompson, it was an act 
of carelessness on the part of this boy who did the 
shooting. He aimed at Byron, and intended to shoot 
him in some place, and it is questionable whether he 
is not primarily and independently liable to the plain- 
tiff for theinjury. But this action is brought against 
George H. Cameron, the father of the boy Robbie, who 
loaned the gun to Bud Thompson; and he is sought te 
be held liable for the injury, on the ground of his neg- 
ligence in buying the gun for Robbie, hisson. After 
a fair and full trial of the case, the court, on motion of 
the defendant, granted a nonsuit, and from this judg- 
ment this appeal is taken. 

This case presents very important and unusual ques- 
tions of law in connection with the facts, and they 
have been presented to this court and discussed by 


eminent counsel on both sides with great learning and | 


ability. The two main questions are: First. Was the 
defendant guilty of an act of culpable negligence, per 
se,in buying thisair-gun for his boy? Second. If so, 
could he have reasonably anticipated or expected such 
a dangerous and improper use of it by the boy Bud 
Thompson? If itis held that the defendant was not 
guilty of an act of negligence, per se, in so buying the 
gun, then it becomes necessary to decide the second 
question. We ure clearly satisfied that it was not an 
act of culpable negligence on the part of the defend- 
ant. The act or fact must be such that negligence can 
be directly and logically inferred from it. Wood v. 
Railway Co., 51 Wis. 196. The defendant's negligence 
must be proved, and cannot be presumed. Chumber- 
lain v. Railway Co., 7 id. 367; Steffen v. Railway Co., 
46 id. 259; Denby v. Willer, 59 id. 240. The defendant's 
negligence in buying this article for his son, and giv- 
ing it to him to use, must mainly depend upon the na- 
ture and uses of the thing itself. What is it? It is 
called an “‘air-gun.” Agun,in the usual sense, is a 
‘*weapon which throws a projectile or missile to a dis- 
tance; a firearm, forthrowing a projectile with gun- 
powder.” A weapon is ‘an instrument of offensive or 
defensive combat; something to fight with.” Webst. 
Dict. A fire-arm is ‘‘a weapon which acts by the force 
of gunpowder.’’ Id. Our statute ($1, chap. 116, Laws 
1882, and § 2, chap. 329, Laws 1883) provides: ‘It shall 
be unlawful for any person to sell or use, or have in 
his possession for the purpose of exposing for sale or 
use, any toy pistol, toy revolver or other fire-arm.”’ 
“Tt shall be unlawful for any dealer in pistols or re- 
volvers, or any other person, to sell, loan or give any 
pistol or revolver to any minor in this State.’’ These 
prohibited pistols or revolvers must be fire-arms — 
that is, ‘‘ weapons which act by the force of gunpow- 
der.” Theair-gun or pistol is not prohibited. This 
air-gun is nota gun, or a weapon, in the above signifi- 
cance of the words, but called a ‘‘ gun,” imitative only 
ofa real gun, to give it dignity to a boy, or to play sol- 
dier with. The bow and arrow, when put in the form 





of a cross-bow, is called a ‘cross-gun’* —a plaything 
for boys. One of these will put out an eye, if soaimed; 
and so too as to many toys and playthings, perfectly 
harmless and inoffensive in themselves, but whose 
common use can be perverted into a dangerous use by 
design. There are very few of the most harmless toys 
which cannot be used to the injury of another. A 
pocket-knife, that a boy must have to whittle and 
make things with, may become, in the hand of a bad 
boy, amost dangerous instrument of wrong and injury. 
Every boy over the age of six years or less must have 
a‘**ballclub,’’ and a boy of ten or more can with it 
knock out an eye, or the teeth, or crush in the skull of 
another boy; andahard “regulation ball’? may put 
out aneye. Many of the toys for a baby may be used 
for injury. In all of these cases the thing in itself, and 
when used in the manner and for the purposes for 
which it was made, and when put to its ordinary or 
common use, is harmless, and yet may be used excep- 
tionally for personal injury. It is easy to convert 
almost any good thing into an evil by improper use. 
What shall we say ther of this toy gun? Itis not dan- 
gerous in itself, and was not intended to be dangerous 
or to do mischief. It was designed fora mere toy or 
plaything for boys. It is commonly used as a toy and 
plaything by boys. The defendant bought it as a play- 
thing for his boy. It is presumed that he bought it to 
be used in the natural and common way. He had no 
reason to expect that it would ever be used to shoot a 
boy’s eye out. He isonly responsible for the conse- 
quences which naturally, commonly and reasonably 
follow its proper and natural use. He had no reason 
to expect that any boy would ever aim it at the face of 
another boy. To hold the defendant negligent in buy- 
ing this toy gun, and that from the character of the 
thing itself, and from his having reasonably expected 
therefrom that this mischief would occur, would open 
an almost limitless field of liability in respect to all 
toys and playthings for boys, purchased with the same 
harmless intention. This toy gun was made for such 
boys, and is commonly used by them by common con- 
sent. Isitasuflicient test of its dangerous character 
that it has once been used in this improper way, when 
in all the other numberless instances of its use it has 
been used only for innocent amusement, as it was in- 
tended to be? Inany view that can be taken cf this 
device as atoy or plaything, but which can possibly 
be put to a dangerous use, it would be illogical and un- 
reasonable to hold that the defendant was guilty of 
culpable negligence in buying it for his boy, and ought 
to have reasonably expected that such an unusual and 
extraordinary consequence would follow it. He is only 
chargeable with ordinary care, such as fathers gener- 
ally would exercise under like circumstances. Parish 
v. Town of Eden, 62 Wis. 272. It was held in Haggerty 
v. Powers, 66 Cal. 368, that the father was not liable for 
giving his eleven-year-old boy aloaded pistol to play 
with, and an accident happened by the boy’s careless 
use of it. The court said inthat case that ‘‘ we have 
been cited to no case controlled by the principles of the 
common law that holds that the action, under such cir- 
cumstances, can be maintained.”’ In that case it wasa 
loaded pistol; in this atoy gun. In that case the de- 
fendant’s son did the mischief; in this the defendant's 
boy did no harm with it. In Chaddock v. Plummer 
(Mich.), 50 N. W. Rep. 135, the defendant bought a 
similar air-gun, with similar shot, for his nine-year-old 
boy, and another boy found it in a storm-door, and 
the defendant’s wife gave the boy some shot, and in 
firing it ata board on a frequented street the shot 
glanced, and put out the plaintiff's eye. The court 
held ‘‘ that it was not negligence per se for the defend- 
ant to buy this toy gun, and place it in the hands of his 
boy, nine years of age.’’ In Poland v. Earhart, 70 Iowa, 
285, a storekeeper sold a revolver to a minor, fifteen 
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years of age, who accidentally fired it and injured him- 
self. The father of the boy sued the storekeeper, and 
it was held that he could not recover, as the accident 
could not have been reasonably anticipated. It is suf- 
ficient for this case that it would not have been negli- 
gence if the defendant’s own son had committed the 
uct, because he could not have reasonably anticipated 
or expected such a result. We will not therefore con- 
sider whether there was not the intervention of a new 
and independent cause for the injury in another boy 
committing the act. If hecould have reasonably ex- 
pected such a result, it must have been from the na- 
ture and character of this toy gun alone, for there was 
nothing else proved on which to predicate such an ex- 
pectation. The question is whether the defendant 
was guilty of negligence in so buying the gun for his 
boy, not having any reasonable expectation of any 
such result. We have shown that the negligence of 
the defendant could not be inferred — First, from the 
nature of the air-gun itself; and second, from the fact 
that he ought to have reasonably expected such a re- 
sult. His negligence cannot be inferred from what he 
did, or from any of the reasonably-expected conse- 
quences of it. The learned counsel of the appellant 
have not been able to find any case that bears any close 
analogy to this, where negligence of the defendant 
could be imputed under such circumstances. They 
however urge most vigorously, and cite many authori- 
ties to the point, that defendant’s negligence in such 
cases is a question for the jury, and not for the court. 
That would be so where the qnestion depended upon 
inany facts and circumstances frem which different 
persons might reasonably draw different inferences or 
conclusions. But where the evidence, as in this case, 
is plain and positive, and admits of no doubt or contro- 
versy, the question of negligence is forthe court as a 
question of law. Jalie v. Cardinal, 35 Wis. 118. The 
facts in the case are not controverted. The whole case 
depends upon questions of law alone. There is noth- 
ing for the jury to find but legal conclusions and the 
amount of damages. Where, as here, the facts areun- 
disputed, and there is no reasonable chance for draw- 
ing different conclusions from them, the guestion of 
negligence becomes one of law forthe court. Elmore 
v. Hill, 51 Wis. 365. See other authorities cited in re- 
spondent’s brief. 

Weare most clearly satisfied that it was the duty of 
the court to order a nonsuit of this case. The judg- 
ment of the Circuit Court is affirmed. 


enainenaciigpnsnenalie 
COURT OF APPEALS AB- 
STRACTS. 


NEW YORK 


APPEAL—QUESTION OF LAW ON VERDICT SUBJECT TO 
OPINION OF GENERAL TERM.—An appeal to the Court 
of Appeals from a judgment on a verdict subject to the 
opinion of the court, where the General Term certifies 
that the record contains questions of law which should 
be reviewed, will not be considered if there is no 
special case settled under direction of the General 
Term, containing a concise statement of the questions 
of law arising thereon, as provided by the Code of Civil 
Procedure, section 1339. Feb. 12, 1892. People v. 
Featherly. Opinion by O’Brien, J. 


CRIMINAL LAW--FORMER ACQUITTAL.—An acquittal 
onacharge of illegally selling liquor subsequent to a 
certain date is not a bar to a prosecution for illegal 
sales prior to that date. Feb. 9, 1892. People v. 
Sinell. Opinion by Andrews, J. 12 N. Y. Supp. 40, 
affirmed. 


DAMAGES — PUNITIVE — EVIDENCE — INSTRUCTIONS. 
—(1) While several boys were inoftensively passing 
through defendant’s premises he threw a brick bat 





at them, striking one of them in the face. Held, in 
an action for the assault, a sufficient foundation for an 
instruction that in cases of wanton or malicious as- 
sault punitive damages might be given. (2) In such 
case, the jury having announced their failure to agree, 
on retiring a second time, the court did not err in say- 
ing to them that there was no question about defend- 
ant’s liability; that sooner or later plaintiff must have 
a verdict; that the only question was as to how much; 
that the jurors had the physical power to disregard the 
evidence, but that the only effect would be to put de- 
fendant to additional costs. Cranston v. Railroad Co., 
103 N. Y. 614, distinguished; White v. Calder, 35 id. 
183; Caldwell v. Steamboat Co., 47 id. 283. This case 
is unlike that of Cranston v. Railroad Co. Feb. 12, 
1892. Connors v. Walsh. Opinion by Earl, ©. J. 15 
N. Y. Supp. 970, affirmed. 


DEFECTIVE BRIDGES — PLEADING — CONTRIBUTORY 
NEGLIGENCE—DUE PROCESS OF LAW.—(1) A complaint 
in an action for injuries caused by the fall of a bridge, 
which alleges the accident and the defective condition 
of the bridge, is not defective because it does not ex- 
pressly allege that the fall of the bridge and the injury 
to plaintiff were caused by such defective condition. 
(2) In an action to recover for injuries caused by the 
fall of a defective bridge, it appeared that the highway 
commissioner hadjexamined the bridge a few weeks 
before, with plaintiff's aid, and had pronounced it safe; 
that heavily-loaded wagons had crossed it nearly every 
day, and that it stood open for public travel. Heli, 
that the question of plaintiff's uegligence in going on it 
was for the jury, and a finding in his favor should not 
be disturbed. (8) In an action against a town for in- 
juries caused by a fall of a defective bridge, it appeared 
that the plaintiff had beenemployed by the highway 
commissioner to assist in repairing the bridge, and 
about three weeks before the accident did some work 
thereon, and another day was set, four days later, to 
complete the work, at which time the commissioner 
was to have some props ready, and directed plaintiff, 
in case of his absence, to complete the work; that a 
storm prevented the work on the day set, and that no 
props were furnished, and nothing was done up to the 
time of theaccident. Held, that plaintiff was not neg- 
ligent in not going on with the work. (4) Chapter 700, 
Laws of 1881, making towns liable for the negligence 
of highway commissioners, on whom the duty is im- 
posed of taking care of the highways, and over whom 
the towns have no control, is not unconstitutional, as 
a taking of property without due process oflaw. Feb. 
12, 1892. Taylor v. Town of Constable. 15N. Y. Supp. 
79%, affirmed, without opinion. 


EXECUTORS AND ADMINISTRATORS—ACCOUNTING— 
MISCONDUCT.—(1) A mortgage drawn payable to testa- 
trix was as matter of fact a part of a trust-estate in 
which she had only a life-interest. The administrator 
received payment of the same, and disbursed a portion 
of the proceeds in such capacity. Held, that the ad- 
ministrator had the right to receive payment and dis- 
charge the security, it being in terms payable to his 
testatrix, and that, receiving the fund in his rep- 
resentative capacity, he was, in such capacity, 
bound to account for it, and his bond was lia- 
ble therefor. (2) An administrator collected a 
mortgage payable to his testatrix, which in fact was a 
portion of a trust-estate in which testatrix had only a 
life-interest. Subsequently the administrator was or- 
dered to pay over such fund to the substituted trustee 
of the trust, and was himself appointed such trustee 
on giving a bond in a required amount. He gave a 
bond for only half such amount. It did not appear 
that he ever made any transfer of such fund to him- 
self as trustee. Held, that he was liable to account for 
the same as administrator. (3) An administrator paid 
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a portion of a trust fund due to infant beneficiaries to 
their mother. Held, that he was not entitled to credit 
for the same unless it appeared that such moneys were 
devoted to the support, maintenance and education of 
such infants. It is not enough that it appear that they 
were devoted to the support of the mother and chil- 
dren. (4) An administrator who collects funds be- 
longing to the estate, and with knowledge thereof ille- 
gally disposes of the sume, is rightfully deprived of 
commissions and charged with costs and allowances on 
a decree for an accuunting. Feb. 9, 1892. Inve Hob- 
son. 16N. Y. Supp. 371, affirmed, without opinion. 


INSURANCE--MUTUAL BENEFIT—CHANGE OF BENE- 
FICIARY—BY-LAWS OF SOCTETY.—A_ person holding a 
certificate of membership in a benefit society, which 
designated the holder's daughter as the beneficiary 
thereof, on his second marriage inserted, immediately 
after the daughter’s name as beneficiary, the words 
‘“‘and my wife.” The by-laws of the society provided: 
“A member in good standing may at any time surren- 
der his relief-fund certificate, and a new certificate 
shall thereafter be issued, payable to such person or 
persons as the member may direct.’’ Held, that such 
a certificate could only be made payable to any other 
person than the beneticiary therein mentioned by sur- 
render to the society as provided by its by-laws, and 
that such member’s wife, on his death, acquired no 
titleto any part of its proceeds on account of dece- 
dent’s alteration thereof in her favor. Feb. 12, 1892. 
Thomas v. Thomas. Opiniou by Maynard, J. 15N.Y. 
Supp. 15, affirmed. 


MANDAMUS—MUNICIPAL BOARDS — DISCRETIONARY 
Acts.— Mandamus will not lie to compel the board of 
police commissioners of the city of New York to place 
the widow of a deceased police officer on the police 
pension roll, Laws of 1887 providing that the board 
“shallhave power in its discretion” to grant such 
pension. Feb. 12, 1892. People, ex rel. Bliel, v. Mar- 
tin. Opinion by Earl, C.J. 11 N. Y. Supp. 123, af- 
firmed. 

MASTER AND SERVANT—REGULATIONS FOR PROTEC- 
TION OF EMPLOYEE—RISKS OF EMPLOYMENT.—An in- 
jury to arailway brakeman while engaged in coupling 
cars, caused by a co-employee, having charge of an 
engine, backing it up against cars standing on a siding 
with such force as to drive them back upon one of the 
cars which the brakeman was coupling, is within the 
risks incident to his employment. Goodrich v. Rail- 
road Co., 116 N. Y. 403; Byrnes v. Railroad Co., 113 id. 
251; Appel v. Railroad Co., 111 id. 550; Harvey v. Rail. 
road Co., 88 id. 481. Feb. 12, 1892. Berrigan v. New 
York, L. E. & W. R. Co. Opinion by O’Brien, J. 14 
N. Y. Supp. 26, reversed. 

MUNICIPAL CORPORATIONS—CONTRACT FOR PUBLIC 
WORKS—FORFEITURE.—That a party who has made 
proposals for public work in New York city is the low- 
est bidder, and knows that fact, does not constitute an 
award to him of such contract, within the Consolida- 
tion Act, sections 64 and 65, regulating the letting of 
work upon competitive bids, which provide that ‘if 
the lowest bidder shall refuse or neglect, within five 
days after due notice that the contract has been 
awarded, to execute the same, the deposit made by 
him shall be forfeited to the city.” Feb. 9, 1892. Erv- 
ing v. Mayor, ete., of New York. Opinion by O’Brien, 
J. 16N. Y. Supp. 612, affirmed. 


EMPLOY EES—PREFERENCE OF UNION SOLDIER. 
—A laborer in the employ of a city, who was dis- 
missed and afterward reinstated under the Laws of 
1887, chapter 464, providing for preference of honor- 
ably-discharged Union soldiers as employees upon pub- 
lic works, etc., cannot recover from the city wages for 
the time between his removal and reinstatement, 














where his position has been filled by another, who per- 
formed the duties thereof and was paid therefor by the 
city. Terhune v. Mayor, 88N. Y. 248, followed. Feb. 
9, 1892. Higgins v. Mayor, ete., of City of New York. 
Opinion by Gray, J. 14N. Y. Supp. 554, affirmed. 


PLEDGE—BY EXECUTOR—LIABILITY OF PLEDGEE— 
NOTICE.—(1) Where a bank makes a loan to an execu- 
tor individually, taking as collateral security registered 
bonds which belong to testator’s estate, the fact that 
the indorsement of registry on the bond immediately 
preceding the registry in the name of the bank is in 
the name of executors, is not sufficient to put the bank 
on inquiry as to the executors’ authority to pledge the 


bonds. Feb. 12, 1892. Gottberg v. United States Nat. 
Bunk. Opinion per Curiam. 16N. Y. Supp. 45, af- 
firmed. 


RAILROADS—ELEVATED—DAMAGE TO MARKET VALUE 
OF LANDS—BENEFITS.—In an action against an eleva- 
ted railroad company for damages to the market value 
of lands not actually taken for its purposes, the court 
erred in excluding evidence of benefits accruing to 
such lands from defendant’s road. Newman v. Rail- 
road Co., 118 N. Y. 618, and Bohm vy. Same, 29 N. E. 
Rep. 802. Second Division, Jan. 26, 1892. Odell v. 
New York El. R. Co. Opinion by Haight, J. 8 N. Y, 
Supp. 951, reversed. 


RELIGIOUS SOCIETIES — INCORPORATION — FAILURE 
TO KEEP UP SERVICES.—(1) Under laws requiring the 
certificate of incorporation of a religious society to be 
made immediately after the meeting of the society for 
the purpose of incorporation, acertificate bearing date 
a month later than such meeting is not invalid. (2) In 
a proceeding by an incorporated religious society to 
compel payment of a legacy to itself, the objection 
that the society has lost its corporate existence by non- 
user or failure to keep up its church organization is not 
available. Jan. 20,1892. Jn re Trustees of Congrega- 
tional Church & Society of Cutchogue. Opinion by 
O’Brien, J. 13 N. Y. Supp. 140, affirmed. 


SALE — ACCEPTANCE— MANUFACTURED ARTICLES — 
EVIDENCE.—(1) In an action for the price of vans, evi- 
dence that they had been used by defendants for along 
time, and were still being used, without any return, or 
offer to return, warrants the conclusion that defend- 
ants had accepted the vans as built in accordance with 
the contract. (2) Testimony that one of defendants 
was at plaintiff's shop every few days during the con- 
struction of the vans, and took charge of them, and 
called plaintiff's attention to the mannerin which the 
panels should be constructed, precludes any recovery 
by defendants on the ground of a latent defect, in that 
the panels were not as thick as they should be for vans 
of such asize. (3) Where the time of the delivery of 
goods sold becomes material in an action for the price, 
and the defendants put in evidence their books con- 
taining entries of the time of delivery, the meaning of 
certain marks on the books near the entries becomes 
immaterial wherethe person who made the entries tes- 
tifies that the entries were made before the marks 
were. Second Division, Feb. 9, 1892. Schuchman v. 
Winterbottom. 9 N. Y. Supp. 733, affirmed, without 
opinion. 


ScHOOLS—SALARIES OF TEACHERS—APPROPRIATIONS 
—WARRANTS—MANDAMUS. —Chapter 6, section 4, Laws 
of 1887, which provides that the board of school com- 
missioners of the city of Troy shall not contract to pay 
teachers a gross amount in excess of that allowed by 
the board of estimate for the school year, does not op- 
erate so long as the board keeps within such restric- 
tion, to prevent them from contracting with teachers 
at a rate which will exhaust the appropriation made in 
pursuance of such estimate before the end of the school 
year, the effect thereof being merely to shorten the 
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school year, and not to exceed the appropriation. (2) 
In such case, the board of commissioners having ap- 
pointed relator teacher at an increased salary for the 
year beginning March 1, ‘‘ provided there be sufficient 
money properly setapart to pay * * * for that pe- 
riod, and if there be not sufficient money for that pur- 
pose, for such portion of that period as the money 80 
set apart shall be sufficient,’’ and there being money 
in the treasury of the city appropriated to the pay- 
ment of salaries of school teachers, a peremptory man- 
damus will issue to compel the comptroller to counter- 
sign relator’s warrant in payment of her services as 
teacher for one month. Feb. 2, 1892. People, ex rel. 
Cronin, v. Coffey. 16 .N. Y. Supp. 501, affirmed, with- 
out opinion. 


SUMMONS — SERVICE — PUBLICATION — DEATH OF 
PLAINTIFF.—Where service of summons is commenced 
by publication, and before the expiration of the time 
of publication plaintiff dies, the continuance of the 
publication without regard to his death does not com- 
plete the service so as to authorize a revival of the ac- 
tion by plaintiff's personal representative. Second 
Division, Feb. 9, 1892. Reilly v. Hurt. Opinion by 
Bradley, J. 8 N. Y. Supp. 717, affirmed. 


SUPPLEMENTARY PROCEEDINGS — ORDER. — Section 
2454 of theCode of Civil Procedure provides that supple- 
mentary proceedings may be instituted before a judge 
of the court out of which the execution issued, and 
that where the execution is issued out of a court other 
than the Supreme Court, and the judges thereof are 
absent or disqualified, the proceedings may be insti- 
tuted before a justice of the Supreme Court. Then 
follows the provision: ‘‘ In that case, if he does not 
reside within the judicial district embracing the county 
tu which the execution was issued, the order made by 
him must be returnable to a justice of the Supreme 
Court residing in the district, or the county judge, or 
the special county judge, or special surrogate of that 
or an adjoining county, as directed in the order.’ 
Held, that this provision is not confined in its opera- 
tion to proceedings instituted before a justice of the 
Supreme Court where the execution has been issued 
out of another court, and that an order made by a jus- 
tice of the Supreme Court to examine a judgment 
debtor residing in another judicial district must be 
made returnable before a justice of that district, 
though the execution was issued out of the Supreme 
Court. Feb. 2, 1892. Peck v. Baldwin. 11N.Y. Supp. 
792, affirmed, without opinion. 


TAXATION—ASSESSMENT—REDUCTION.—Though on 
certiorari to review an assessment,it appears that all the 
other property is assessed at only one-fifth of its value, 
in violation of 1 Revised Statutes, page 393, section 17, 
providing that assessors shall assess property as they 
would appraise it in payment of a just debt due from 
a solvent debtor, yet, under chapter 269, Laws of 1880, 
requiring an unequal assessment to be made propor- 
tional with the others, relator’s property will be as- 
sessed at a fifth of its value. Jan. 26, 1892. People, ex 
rel. Delaware & Hudson Canal Co., v. Ganley. 8 N. Y. 
Supp. 563, affirmed, without opinion. 


TRUSTS—ACCOUNTING BY TRUSTEE—DEFECT OF PAR- 
TrIeEs.—(1) A complaint alleged that plaintiffs, who 
had succeeded the officers of a certain regiment, had 
elected defendant trustee of afund which those offi- 
cers had accumuiated for the relief of sick and needy 
members of the regiment; that the regiment had been 
disbanded, and all its members discharged from the 
State militia, except plaintiffs and defendant, who 
were still members thereof; that since the disband- 
ment there is no longer any object for which the fund 
can be maintained, and that plaintiffs are the legal 
successors to the fund, and entitled to equal shares 








thereof. It prayed that defendant be compelled to ac- 
count forall the assets of the fund, and that they be 
equally divided between plaintiffs and defendant. 
Held, that though the relief to which plaintiffs are en- 
titled may be different from that demanded, the com- 
plaint states facts sufficient to constitute a cause of ac- 
tion. (2) As it was by plaintiffs that defendant was 
chosen trustee, and through them that he acquired 
possession and control of the fund, he cannot question 
their right to call him to account, and insist that the 
mouey in his hands be judicially distributed to those 
entitled thereto. (3) As it is alleged that there is no 
longer any member of the regiment, other than plain- 
tiffs and defendant, for whose benefit the trust was 
created, there is no apparent defect of parties to fur- 
nish ground fora demurrer. Jan. 20, 1892. Waltonv. 
Stewart. 16N. Y. Supp. 38, affirmed, without opinion. 


WILLS—-CONSTRUCTION — LEGATEES. — Testator de- 
vised to his executors half of his estate, to receive the 
income, and to apply the same to the use of the wifeof 
the testator’s son, G., during her life, “and upon her 
death I give and devise the same to and among the 
lawful descendants of my said son G., in the shares in 
which they would inherit from him under the laws of 
the State of New York.”’ Held, that the devise was 
limited to the issue of G. by his wife who was living at 
the date of the will, to the exclusion of the children of 
G. bya second wife, to whom G. was married after 
testator’s death. Feb. 12, 1892. Inve Green. 15 N.Y. 
Supp. 240, affirmed, without opinion. 


WITNESS — * TTORNEY — HEARSAY — PRACTICE — IN- 
TERVENTION.—(1) Where the issue is whether an as- 
sigument of amortgage was made for the benefit of 
the mortgagee's wife, allowing the attorney who was 
employed by the mortgagee to draw the assignment to 
testify as to conversations between the mortgagee and 
the assignee is not reversible error, where the state- 
ments testified to as made by the mortgagee are not 
essential to the wife’s recovery, and the only objection 
made is to the admission of the entire conversation. 
(2) Where the assignee of a mortgage makes no claim 
to own itin his own right, a written statement by him 
that he holds the mortgage in trust for A. is inadmissi- 
ble in evidence in a suit brought after his death to de- 
termine whether he held the mortgage in trust for A. 
or B. (3) Where judgment has been rendered in a suit 
brought to determine the equitable ownership of a 
trust fund, and an appeal is pending therefrom, it is 
not an abuse of judicial discretion for the trial court 
to refuse a third person permission to intervene in the 
suit for the purpose of setting up his claim to the fund. 
Feb. 9, 1892. Brennan v. Hall. Opinion by Earl, C. J. 
14.N. Y. Supp. 864, affirmed. 

VENDOR AND PURCHASER — TITLE — SPECIFIC PER- 
FORMANCE.—In an action to recover an installment of 
the purchase price of certain land, paid under a writ- 
ten contract, on the ground that defendant’s title was 
defective, on which defendant took issue and asked for 
specific performance, it appeared that the land was de- 
scribed as beginning ata certain point fourteen and 
one-half inches west of the starting point, as located 
by a former survey, to which the description of a deed 
through which defendant claimed conformed, and that 
the metes and bounds were the same in both descrip- 
tions. It was proved that by a survey made many 
years after the date of the deed, the tract of which the 
land in controversy was a part was found to be four- 
teen and one-half inches longer than by the prior sur- 
vey; that this surplus had been given to the land east 
of defendant’s property; that there was a fence on the 
tract which, according to the testimony of the surveyor 
and a former owner, was the western boundary of de- 
fendant’s land, and that the distance from this fence 
to a certain poiut on the eastern boundary of the whole 
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tract corresponded to the distance as stated in the con- 
tract of sale. Held, that there was no defect in de- 
fendant’s title, and that the trial court properly decreed 
specific performance. Second Division, Feb. 12, 1892. 
Kelly v. Brower. Opinion by Bradley, J. 7 N. Y. 
Supp. 752, affirmed. 





ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

BONDS—RELEASE OF SURETY—ERASING NAME.—Co- 
sureties signed « penal bond while in the hands of the 
principal obligor, on condition that such bond should 
not'be a completed instrument until enough co-sureties 
had signed and justified, in the respective amounts 
signed by each, to make up the full penal sum, and the 
bond duly delivered to the proper officer for approval 
as required by law. After the requisite solvent co- 
sureties had signed, the name of one was erased by 
drawing a line through his signature, his name in the 
body of the bond and in the jurat, with the consent of 
the principal obligor, but without notice to the other 
sureties. The bond was subsequently delivered to the 
proper officer for approval, his attention called to the 
erasure and the bond was then approved by him. Held, 
that the erasure and discharge of the one co-surety, 
having released all those who signed after him, all the 
other co-sureties were discharged. This view of the 
principal contention in the case at bar is in perfect 
harmony with the spirit and reason of the over- 
whelming current of adjudicated cases in the State and 
Federal courts in this country. In some the facts are 
strikingly similar to the case before us; in more—in 
nearly all—the spirit and reason of the decisions are 


the same. We content ourselves with citing a few out | 


of the great number examined. See Smith v. U.58., 2 


Wall. 219; Smith v. Weld, 2 Penn. St. 54; Dickerman | 





v. Miner, 43 Iowa, 508; State v. Craig, 58 id. 238; State | 


v. MeGonigle, 101 Mo. 358; State v. Churchill, 48 Ark. 
426; Bank v. Sears, 4 Gray, 95; Commissioners v. 
Daum, 80 Ky. 388; Graves v. Tucker, 10 Smedes & M. 
9; Nash v. Fugate, 24 Gratt. 202; 32 id. 595; McCor- 
mick vy. Bay City, 23 Mich. 457. The laborious re- 
search of the attorney-general of the State has pro- 
duced many authorities bearing upon this particular 
subject, but acareful examination of them, with others 
unearthed in our own researches, produces the one 
solitary disagreeing view of the law. That is the case 
of Railroad v. Kitchin, 91. N.C. 39. The learned coun- 
sel concedes with caution that the court, in this opin- 
ion, goes too far in holding a surety liable who would 
seem to have been not liable, by the universal juridical 
judgment, outside of the State last referred to. The 
Kitchin Case is in violent conflict with the views 
herein advaiced, and in irreconcilable antagonism to 
the long line of authorities hereinbefore noted. The 
doctrine of the Kitchin Case has been well declared by 
another court of last resort, in commenting on it, to be 
unsupported by precedent and wanting in that 
strength of argument which gives power to the general 
rule. Miss. Sup. Ct., Jan. 11, 1892.  Stute v. Allen. 
Opinion by Woods, J. 


CARRIERS—NEGLIGENCE—RIGHTS OF PERSONS NOT 
PASSENGERS.—A person who enters a railroad car to 
assist a lady to aseat cannot demand that the train be 
held forthe full length of time usually required for 
passengers to get on or off at that place, but only that 
it be held long enough for the said person to get off, 
upon notice to the trainman that he desires to do go. 
The defendant insists that inasmuch as the plaintiff 
did not enter the car to take passage upon it, but only 
as escort to a passenger, the defendant owed him no 
duty except not to injure him willfully or wantonly, 
while the plaintiff contends that as he went upon the 


| implied invitation. 





car with the knowledge of the trainmen, and for the 
purpose of rendering necessary assistance toa female 
passenger and little child, the defendant owed him the 
same duties asa passenger. The learned counsel who 
has presented the cause for the plaintiff cites us to no 
authority in support of his contention and it impresses 
usas unsound. ‘The cases relied upon by the defend- 
ant do not, as we think, bear out his position, but show 
that it is untenable. Lucas v. Railroad Co., 6 Gray, 
64; Doss v. Railroad Co.,59 Mo. 34; Coleman v. Rail- 
ruad, etc., Co., 84 Ga. 1. We have concluded that 
neither view is correct, but that reason commends as 
proper arule between the two. In the case of Railroad 
Co. v. Crunk, 21 N. E. Rep. 31, the Supreme Court of 
Indiana held that a railroad company owed the same 
duty to those assisting a passenger upon a train as to 
the passenger himself, but it cites no precedent for the 
ruling, and it is opposed to all cases adjudged upon the 
subject to which our attention has been called. The 
law exacts of railroads for the protection of passen- 
gers the highest degree of care, and imposes a liability 
for all injuries which sound judgment, skill and the 
most vigilant oversight could have prevented, but this 
responsibility grows out of the relation or contract of 
carrier and passenger, on account of the great perils of 
the undertaking. Asthis is the cause end origin of 
the rule, it would seem that the rule should be re- 
stricted in its application to persons who come within 
that relation, and such is the effect of the authorities. 
Lucas v. Railroad Co., 6 Gray, 64; Doss v. Railroad 
Co., 59 Mo. 34; Coleman v. Railroad, etc., Co., 84Ga. 
1; Griswold v. Railroad Co. (Wis.), 26 N. W. Rep. 101; 
Thomp. Car., p. 49,87. Buta denial that the extreme 
responsibility contended for exists is not an affirmance 
of the rule that responsibility is restricted to wrongs 
that are willful or wanton. Such conclusion would 
rest upon the premise that one attending a passenger 
enters the cars from curiosity, or upon his own busi- 
ness, under a mere license from the company, and not 
upon business connected with the company, upon an 
If this premise be false, and the 
converse correct, then according to the decisions of 
this and other courts the carrier would be bound to 
the exercise of ordinary care (Railroad Co. v. Fairbairn, 
48 Ark. 491; Holmes v. Railroad Co., L. R., 4 Exch. 
254), and that it is so bound in cases like this is held in 
the cases first cited, as well as in others upon the sub- 
ject. Gillis v. Railroad Co., 59 Penn. St. 129; Gris- 
wold vy. Railroad Co. (Wis.), 26 N. W. Rep. 101. In our 
opinion the rule is correct upon principle. For itisa 
matter of common kuowledge that in the usual con- 
duct of the passenger business it often becomes neces- 
sary for those not passengers to go upon cars to assist 
incoming as well as outgoing passengers, and thata 
practice has grown upin response to this necessity. 
While it perhaps arose out of a consideration for the 
security and convenience of the traveller, it has proven 
beneficial to carriers, and now prevails in this State, 
and extensively elsewhere, and is treated as an inci- 
dent to the business in the conduct of the public and 
the acquiescence of carriers. It cannot be doubted 
that it has increased travel and the earnings of carri- 
ers, while it has promoted the convenience and se- 
curity of passengers, and if it should be abrogated 
many persons would be compelled to forego journeys, 
to the detriment of the carrier and their own incon- 
venience. We conclude that such attendant performs 
a service in the common interest of carrier and passen- 
ger, and that his entry upon a car is upon an implied 
invitation, which entitles him to demand ordinary 
care of the carrier. Ark. Sup. Ct., Feb. 6, 1892. 
Lawton v. Little Rock & Ft. S. Ry. Co. Opinion by 
Hemingway, J. 


CRIMINAL LAW—OBLIGATION OF GOVERNMENT TO 
CALL WITNESSES. —In «# prosecution for felonious 
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shooting, without killing, the refusal to require the 
prosecution to call a certain witness who was present 
when the shooting occurred, was not error. Sup. Ct. 
App. Va., Jan. 21, 1892. Hill v. Commonwealth. Opin- 
ion by Lewis, P. 


DURESS—FEAR OF MALICIOUS PROSECUTION.-—The 
Civil Code, section 1569, defines ‘‘ duress”’ as ** unlaw- 
ful confinement of the person;”’ under section 1570, 
**menace’’ consists of threats of such duress, or of in- 
jury to the character or person, and the Penal Code, 
section 518, defines ‘‘extortion” to be * obtaining of 
property from another, with his consent, induced by 
wrongful use of force or fear, or under color of official 
right.” Held, that a note payable to one who, for the 
sole purpose of intimidating the maker, illegally and 
fraudulently procured a warrant for his arrest on a 
charge of embezzlement, and which was executed in 
fear of, and to procure immunity from, arrest and im- 
prisonment, is void. In the case of Bane v. Detrick, 
52 Ill. 27, the court said: ‘‘ The mortgage was void for 
another reason. It was executed through a perversion 
and abuse of criminal process. It is proved that Bane 
got out this process and used it to effect a settlement 
of aclaim which there is much jevidence to show was 
unfounded. It is against public policy that process 
should be thus used, and no court will allow the re- 
sults flowing from it to be enjoyed by him who so uses 
it. It is agross abuse of legal process, and no person 
should have the aid of acourt of justice to profit by 
it.’ Underthat kind of menace which consists in a 
threat of injury to the character of a person, it is en- 
tirely immaterial whether such person is guilty or in- 
nocent of the crime to be charged. 1t certainly would 
be no defense to the accusation of extortion that the 
charges or publications threatened to be made by the 
defendant, and by which he obtained valuable prop- 
erty, were true. Thetruthb or falsity of these matters 
form no element in establishing the guilt or innocence 
of a defendant charged with extortion. In Hackett v. 
King, 6 Allen, 58, it was decided that, though a person 
was arrested undera legal warrant, and by a proper 
officer, yet if one of the objects of the arrest was to ex- 
tort money, or enforce the settlement of a civil claim, 
such arrest isa false imprisonment, by all who have 
directly or indirectly procured the same or partici- 
pated therein for any such purpose, and a release and 
conveyance of property obtained by means of such ar- 
rest is void. In Taylor v. Jaques, 106 Mass. 294, the 
court, in speaking of a certain instruction given by the 
lower court, said: ‘* We do not concur with that view 
of the law. If he had embezzled their funds they had 
aright to have him prosecuted. If he owed thema 
debt they had aright to accept security forit. But 
they would have no right to make use of a criminal 
process for the collection of adebt. An arrest, even 
upon a legal warrant, and upon a criminal charge, to 
compel the payment of amere debt, would be a mis- 
use of legal process, and the threat of such an arrest 
may constitute unlawful duress. In Richardson v. 
Duncan, 3 N. H. 511, the court said: ‘ But itis now 
well settled that when thereis an arrest for improper 
purposes, without a just cause, or where there is an 
arrest fora just cause, but without lawful authority, 
or where there isan arrest fora just cause and under 
lawful authority, for unlawful purposes, it may be 
construed aduress.” It will thus be seen that an im- 
prisonment for an unlawfal purpose will constitute 
duress, and such being the fact a threat of arrest and 
imprisonment, made for unlawful purposes, will con- 
stitute menace. There is some authority found in the 
decisions of the courts of Maine opposed to these 
views, but we think they are not the better rule. Cal. 
Sup. Ct., Feb. 20, 1892. Morrill v. Nightingale. Opin- 
iou by Garoutte, J. 











NEGLIGENCE — DANGEROUS PREMISES — LICENSE.— 
The owner of a private paved way opening on a public 
street, who fails to erect a sign that the way is not 
public, is not liable for injuries resulting from defects 
therein to strangers venturing thereon without per- 
mission. The defendants were not obliged to put upa 
sign notifying travellers on the public street that the 
passage-way was not a public way. Galligan v. Manuf. 
Co., 143 Mass. 527; Reardon v. Thompson, 149 id. 267; 
Redigan v. Railroad Co. (Mass.), 28 N. F. Rep. 1133. 
Nor can the fact that the passage-way was paved be 
considered an invitation or inducement to the public 
toenter upon it for their own convenience. The de- 
fendants have aright to pave it for their own use, or 
forthe use of theircustomers. Johnson v. Railroad 
Co., 125 Mass. 75; Heinlein v. Railroad Co., 147 id. 136; 
Reardon v. Thompson, 149 id. 267; Donnelly v. Rail- 
road Co., 151 id. 210; Redigan v. Railroad Co., wbi su- 
pra. ‘The general rule is,”’ as stated by Mr. Justice 
Holmes in Reardon v. Thompson, ubi supra, “ that a 
licensee goes upon land at his own risk, and must take 
the premises as he finds them.” See also Redigan v. 
Railroad Co., ubi supra; Gautret v. Egerton, L. R., 2 
C. P. 371, 374; Holmes v. Drew, 151 Mass. 578, distin- 
guished. Mass. Sup. Jud. Ct., Feb. 24, 1892. Stevens 
vy. Nichols. Opinion by Lathrop, J. 
wan 


NOTES. 


\ R. DEPEW says that General Sherman was “ cy- 
i clonic.’’ Wewnever before heard that he was a 
“ blower.” 


The Chicago Law Journal, in its last issue, can 
“take the cake’ for the most amusing typographical 
blunder conceivable. In areport of a Michigan case, 
it speaks of ‘‘ Chief Justice Scap,’’ and in the same 
report also speaks of a case in Vesey in which “ Lord 
Scap’’ gave the opinion. This was adouble puzzler for 
a moment, but the explanation is not difficult. The 
compositor had set the two names in *‘lower case;” 
the proof-reader wished them set in small capitals, and 
marked in the margin “5S. cap,” and the compositor 
changed both names to ‘‘Scap.”” ’Scapital joke! But 
another blunder in the same number cannot be laid to 
the printers, and that is the statement that Story’s 
Equity Pleadings ‘‘is perhaps the best work of that 
gifted author, William M. Story.’’ “ Not for Jo,’’ eh? 


“ Although the decisions of the American courts,” 
said Lord Chief Justice Cockburn in Scaramanga v. 
Stamp (1880), 49 L. J. Rep. C. P. 674; L. R.,5C. P. Div. 
503, “are of course not binding on us, yet the sound 
and enlightened views of American lawyers in the ad- 
ministration and development of the law—a law, ex- 
cept so far as altered by statutory enactment, derived 
from a common source with our own—entitle their de- 
cisions to the utmost respect and confidence on our 
part.’ This well-deserved compliment to the Ameri- 
can judicature has been eclipsed by the judicial com- 
mittee of the privy council in Huntington vy. dttrill 
(1892), 8 Times L. R. 341. The question arose as to the 
proper test of whether or not an action is ‘‘ penal” 
within the meaning of the well-known rule of private 
international law which prohibits one State from en- 
forcing the penal law of another, and their lordships 
adopted ‘‘ without hesitation ’ that prescribed by Mr. 
Justice Gray in Wisconsin v. Pelican Jnsurance Com- 
pany, 127 U. S. 20(Davis, 265): ‘“‘The rule that the 
courts of no country execute the lawof another ap- 
plies not only to prosecutions and sentences for crimes 
and misdemeanors, but to all suits in favor of the State 
for the recovery of pecuniary penalties for any viola- 
tion of statutes forthe protection of its revenue or 
other municipal laws, and to all judgments for such 
penalties.’’—London Law Journal. 
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ALBANY, APRIL 16, 1892. 


CURRENT TOPICS. 





¢6(\HILD-Saving Legislation” is the title of a 

suggestive report, by Prof. Wayland of the 
Yale Law School, at the last annual meeting of the 
National Prison Association, at Pittsburg. Prof. 
Wayland concedes that crime has been increasing 
for the last three decades out of proportion to the 
increase of population. He attributes this in a 
large measure to the existence of a great professional 
criminal class and their nurture and instruction of 
their progeny in crime. He makes the following 
novel and startling statement : 

There are at large in our land scores of thousands— 
some experts place the figures at two hundred thou- 
sand—of professional criminals who are maintained by 
rapine or fraud. There are also countless hordes of 
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London in 1890. He also gives the following 
curious information: 

*‘The New York police is reported to have recently 
discovered a flourishing boys’ training school for burg- 
lars, well equipped with burglars’ implements and ap- 
pliances, and indeed all the parapbernalia of the craft, 
including the most recent improvements and adapta- 
tions, with, we have been told, models of doors to be 
entered, locks to be picked, walls to be scaled, pillars 
to be climbed, windows to be entered, etc., the whole 
under the very competent supervision of a precocious 
lad of seventeen. Scores of hitherto undetected burg- 
laries were brought home to the members of this col- 
lege for criminals.’’ 

Prof. Wayland does not believe that reform 
schools are the probable cure for this evil, but he 
believes that the State should somehow take hold 
of such children before they become criminal. This 
looks like a huge undertaking. We entirely agree 
with him however that there is no question of the 
State’s right to do it in spite of the parents, and it 
seems that some States have taken measures in that 
direction. He informs us that in Indiana there is 


| in every county 


the vicious, vagrant and thriftless poor who get their | 


living by thieving or begging. Very few of them are 
wage-earners, even ut rare intervals, and all are in 
only a less degree than the professionals a constant 
menace to society. Indeed it is from their ranks that 
the great army of professionals is recruited. Their 
abodes, when they have any—they cannot be called 
homes—swarm with children who begin life with in- 
herited moral and physical taint. They imbibe im- 
purity, and whisky, with their mother’s milk. The 
first words to which their ears are accustomed are 
blasphemous and obscene. The foul air which they 
breathe is made fouler by the infamous orgies of which 
they are involuntary witnesses. Reared in these sin- 
ister surroundings, all the evil within them is devel- 
oped with marvellous rapidity. They are apt pupils 
in every species of wickedness. Their wits are sharp- 
ened by the daily struggle for existence. Very early 
in life, taught by instinct or example or both, they 
learn the power of combination. They group them- 
selves into little gangs with significant Newgate names, 
with oaths, passwords and a rendezvous. Success in 
thieving emboldens them for higher flights of crime. 
They become adepts in all devices for evading the po- 
lice. In no long time they are promoted in the scale 
of offenders. The petty thief becomes a burglar or a 
highway boy, ora criminal in any form which prom- 
ises immunity from honest labor and the keen excite- 
ment of defying thelaw. Tender only in years, be- 
fore they have reached their teens they are known to 
the police as ‘toughs;’ cruel—witness the deliberate 
and brutal murder recently committed in England by 
two boys aged seven and eight to rob a comrade of 
his clothes; cunning--witness the difficulty of detect- 
ingand arresting them; incorrigible—wituess the com- 
parative failure of all efforts to reform them—they are 
to-day an element of our social life only less dangerous 
than the older criminals whose careers they so closely 
imitate. More hopeless Pagans, in every sense of the 
word, cannot be found in the rice fields of India, or 
under the burning sun of Africa. There is, it is true, 
one difference. All Uther Pagans worship some form 
of divinity.” 


To this class he would add the children of 
vagrant, vicious and drunken parents. He informs 
us that five hundred children under ten years of 
age were committed in London for drunkenness in 
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“A board of six persons, three men and three women, 
appointed by the Circuit Court of each county, serving 
without pay, and called ‘the board of children’s guar- 
dians.’ This board has the power to take under its con- 
trol children under fifteen years of age who are aban- 
doned, neglected or cruelly treated by their parents; 


| children begging on the streets; children of habitually 


drunken or vicious or unfit parents; children kept in 
vicious or immoral associations; children known by 
their language or lives to be vicious or incorrigible ; 
juvenile delinquents or truants. It provides a tempor- 
ary home where such children may be maintained and 
educated. Under order of the court, such children 
may be indentured as apprentices, or be adopted with- 
out the consent of their parents, by the consent of the 
board filed in the Circuit Court, or such children may 
be in any manner disposed of as the court shall direct. 
Substantially similar statutes have been enacted in 
Michigan, Connecticut and probably some other 
States.” 


This seems pretty arbitrary dealing, but it is well 
argued that it is no more arbitrary than the dealing 
of boards of health and fire departments with prop- 
erty. Such measures however, Prof. Wayland 
argues, should be mandatory and not simply dis- 
cretionary — the statutes should read ‘‘ must” and 
‘‘shall” and not ‘‘may.” As to the cost, it cer- 
tainly could not be so much as the direct and 
indirect expense now entailed on society by chil- 
dren made criminals by inheritance and training. 





Mr. Sulzer, in the Assembly, has laid his little 
torpedo on the track of legal progress and delayed 
the train for a session or two. The Code of Evi- 
dence has been defeated by a vote of fifty-four ayes 
to thirty-seven nays, thus failing to receive the 
requisite majority. Mr. Sulzer demanded this “ in 
the interest of our old jurisprudence.” Never hav- 
ing heard of Mr. Sulzer before, and being anxious 
to learn something of the venerable practitioner 
who has flourished so long under and become so 
familiar with, and been so much benefited by, and 
grown so to love “our old jurisprudence,” we 
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looked up his record, and discovered that if he is 
not carried away by measles or whooping cough or 
precocity during the present year, he will be thirty 
years old! This is the legal suckling who de- 
nounced the Code of Evidence as ‘‘ Mr. Field’s 
hobby!” Mr. Sulzer says it would cost the State 
‘*millions” to construe this Code. This he said, 
standing in the inadequate, inconvenient, unhealth- 
ful and inartistic pile that has cost the State more 
than twenty millions and is not yet finished. We 
do not know whether Mr. Sulzer has any sense of 
humor, but if he has, he must have yearned to 
laugh when he got off that phrase, ‘‘ interest of our 
old jurisprudence.” Interest of our old granny! 
Interest rather of the rich and lazy old lawyers of 
the City Bar Association whom he represents. If 
he was sincere, he should have reflected that the 
Code does not propose many changes, but mainly 
proposes to put into definite, accessible and perma- 
nent form the traditions of the old jurisprudence, 
so far as they are reasonable and have not been out- 
grown by modern thought and reform, and _ to 
adapt it as to the rest to accepted ideas of contem- 
porary experience. As to ‘‘hobbies,” if Mr. Sulzer 
will only invent and ride one to as good and benefi- 
cent a purpose as Mr. Field has ridden his for half 
a century he will be of much more use in the world 
than his present vealy utterances give us any reason 
to hope. Truly, the quality of some of our law- 
makers is not ‘‘strained,” but has come through 
the coarse sieve of popular selection in very crude 
form. 


. 


The Sun speaks of three pending bills for legal 
reform. One in the National House of Represent- 
atives, by General Curtis of this State, for the 
abolition of capital punishment in Federal cases. 
The Sun justly says: ‘* Gen. Curtis is well known 
in this State as an opponent of capital punishment, 
and has made before the Legislature some of the 
strongest arguments ever presented to show that 
the death penalty does not exert a deterrent influence 
to prevent the commission of murder.” General 
Curtis has always had the sympathy and support of 
this journal, and his present measure is a wise 
agitation of the subject, for it is only by constant 
agitation that reforms are wrought. The second 
bill is introduced by Mr. O’Connor in the Senate of 
this State, to give the closing argument to the 
accused in criminal cases, There is a great deal of 
force in the answer that as the presumption is of 
innocence and the burden of proof is on the State, 
the present rule is right. Much may be said on the 
other side, especially in capital cases. We have at 
times been favorably inclined toward the proposed 
change, at least in such cases. But it can hardly be 
said that accused persons now suffer any practical 
injustice from their treatment at the hands of the 
courts, and we have no sympathy at all with the 
irrelevant and maudlin appeals by which counsel 
seek to warp the reason of juries where they have 
nothing better to say. In respect to the third bill, The 
Sun says: Senator Saxton ‘‘ would amend the Penal 





Code so as to provide that any court authorized to pass 
sentence may in its discretion suspend sentence 
during the good behavior of the person convicted.” 
This is correctly stated, but Senator Saxton is too 
good a lawyer and too judicious a statesman to 
recommend the enactment in that form. Such a 
bill in respect to grave offenses, especially by har- 
dened offenders, would be impolitic, not to say 
absurd. It would be properly addressed to petty 
and first offenses by young offenders; such a meas- 
ure is advocated by the leading police authorities 
and would be a wise vesting of judicial discretion. 


Of course it was at first rather startling to be 
informed by the daily newspapers that the Rev. Dr. 
Parkhurst had been witnessing a circus of naked 
prostitutes in a bawdy-house and drinking beer 
there. We confess it took our breath away, and 
our first thought was that he would better have left 
this kind of investigation to professional detectives, 
But we have been reconsidering. It must be con- 
ceded that what the doctor did was from good 
motives. No one will venture a breath against his 
reputation or his motives. This reduces it to a 
matter of taste. We do not know that it was 
intrinsically any more unbecoming in him as a man 
than it would have been in another man who 
happened to be an editor or a legislator, and who 
had the same motives. If it had been an enter- 
prising reporter of no character at all, no one 
would have thought of criticising the action. Then 
it was a courageous act, the act of a man conscious 
of pure motives and careless of popular clamor 
from lewd fellows of the baser sort. Then again it 
must be remembered, first, that the doctor is at the 
head of an organization whose purpose it is to 
expose and punish such things, and second, that 
having made complaint in the proper police quarters, 
he found himself laughed at and ignored, and told 
not to talk of what he did not know, but to bring 
proof. Se the doctor determined to bring proof, 
and he brought the best kind of evidence, which so 
far has resulted in nothing but a disagreement of the 
jury. How are such deeds of evil to be exposed 
and punished unless reputable men will sacrifice 
their personal feelings and encourage other reput- 
able citizens in actively hunting down such shame- 
less violators of decency and law? There are two 
gin-mills directly opposite our residence in this city, 
which we are confident, from chance observation, 
are accessible by side-entrances on Sunday. Now 
suppose we had the courage to go over there and 
take a glass of beer on Sunday, in order to bring 
these violators of law to justice,—would it be fair 
in the press of this city to mock and sneer at us and 
revile us? Zhe Sun says Dr. Parkhurst ought to 
‘‘hide himself in the country.” Not so. Those 
who ought to hide themselves are that unfaithful 
jury, the recreant and blackmailing police, the 
editors who sneer at such attempts to suppress a 
vile abuse, and the notorious keepers of dives and 
dens. Of course the mischievous reporters have 
grossly exaggerated what the doctor really did, 
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partly out of wantonness and partly out of worse 
motives. There is a feeling prevalent among men 
to a considerable degree that it is better not to 
inquire too strictly into such matters; that if it were 
not for the existence of such places ‘‘our women 
would not be safc on the streets.” Well, are they 
now, in New York or in any other large city? 
What reputable woman dares be out alone after 
nine or ten o’clock at night, even when returning 
from some angelic visit of mercy or charity? We 
know of one lady, the wife of an eminent New 
York city clergyman, who was kissed by sudden 
violence, by a stranger, who wore the clothes of a 
gentleman, in broad daylight, on one of the most 
respectable streets of New York, in the presence of 
his companion — nobody else happening to be in 
sight on the block. There are blocks in the very 
thick of New York city, not two minutes walk from 
the Fifth Avenue Hotel, on which young ladies are 
afraid to walk even in the daytime, on account of 
prostitutes jeering at them from the windows and 
well-dressed loafers jostling and ogling them on the 
sidewalks, and because it is understood among men 
to be disreputable for decent women to be seen 
there? And yet the police do not know any thing 
about it! If the suppression of bawdy-houses is 
going to make the streets any more unsafe for 
virtuous women, it will happen that good men will 
arm themselves to take care of their women, and 
will arm their women and teach them to take care 
of themselves. If we live in an age and region of 
wild beasts we will adopt measures accordingly. 
This by the way. It is probable that after the 
community get over the shock of Dr. Parkhurst’s 
audacious act, they will more coolly weigh his 
motives. It has long been a source of complaint, 
that we have too many professional detectives, men 
of low moral tone. Perhaps it will be a good thing 
to have an occasional decent detective. Let us al- 
ways bear in mind the end aimed at, and not refuse 
to justify the means employed simply on the ground 
of a squeamishness of taste. 


After several years of retirement and physical 
heaviness, Judge John K. Porter has died, at the age 
of seventy-three years, and so has passed away one of 
the greatest of American advocates. Against many 
physical disadvantages he assumed his high place by 
reason of undeniable genius. His person was not 
attractive nor striking, his voice was singularly 
ghostly and monotonous, his gestures were utterly 
devoid of grace. But his spectacled eyes exercised 
a rare fascination over juries, and his personal 
magnetism was deeply felt by all men. He was 
master of a remarkably beautiful extemporaneous 
style, vivid, original and brilliant. His tact was 
exquisite and unerring. He had a grim satiric 
humor. He had abounding resources and readiness, 
audacity equal to the most surprising occasion, un- 
failing patience and command of his temper. He 
elevated and dignified common disputes while never 
passing the boundary between pathos and bathos. 
As a cross-examiner there was not his superior, 





probably not his equal at the American bar in his 
life-time. So fully equipped was he always in the 
learning necessary to his case, whether legal or 
scientific, that he seemed to have spent years in the 
study of the particular case. He did himself great 
honor in his short career on the bench, his opinions 
being distinguished for sound sense, learning and 
elegance of style; but the occupation of the bench 
was distasteful to him —the harnessing of Pegasus 
to a cart. He was always connected with the 
greatest causes, many of them of historic celebrity, 
like the Beecher and Guiteau cases. His printed 
argument in the Parish will case and several of his 
judicial opinions contain passages hardly surpassed 
in the English language for force, beauty and 
logical mastery. So has departed the second of the 
three greatest advocates of our State who contested 
the Beecher case. There have always been men in 
every human occupation who were peculiarly the 
admiration of their brethren in the same occupation, 
and it has always seemed to us that Porter was the 
lawyers’ ideal advocate. 


———- -> 


NOTES OF CASES. 


[* Gandolfo v. Hartman, 49 Fed. Rep. 181, 
Circuit Court, Southern District of Califor- 
nia, it was held that a covenant in a deed 
not to convey or lease land to a Chinaman is 
void, as contrary to the public policy of the govern- 
ment, in contravention of its treaty with China, and 
in violation of the fourteenth amendment of the 
Constitution, and is not enforceable in equity. 


Ross, District Judge, said: ‘*The Federal courts . 


have had frequent occasion to declare null and void 
hostile and discriminating State and municipal 
legislation aimed at Chinese residents of this coun- 
try. But it is urged on behalf of the complainant 
that, as the present does not present a case of 
legislation at all, it is not reached by the decisions 
referred to, and that it does not come within any of 
the inhibitions of the fourteenth amendment to the 
Constitution of the United States, which, among 
other things, declares that no State shall ‘deny to 
any person the equal protection of the laws.’ 
* * * Tt would be a very narrow construction 
of the constitutional amendment in question and of 
the decisions based upon it, and a very restricted 
application of the broad principles upon which both 
the amendment and the decisions proceed, to hold, 
that while State and municipal Legislatures are 
forbidden to discriminate against the Chinese in 
their legislation, a citizen of the State may lawfully 
do so by contract, which the courts may enforce. 
Such a view is, I think, entirely inadmissible. Any 
result inhibited by the Constitution can no more be 
accomplished by contract of individual citizens 
than by legislation, and the courts should no more 
enforce the one than the other. This would seem 
to be very clear.” Citing Kennett v. Chambers, 14 
How. 49, the court continued: ‘‘ This was said in 
a case where it was sought to enforce a contract 
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made in this country after Texas declared itself 
independent, but before its independence had been 


acknowledged by the United States, whereby the | 


complainants agreed to furnish, and under which 
they did furnish, money to a general in the Texan 
army, to enable him to raise and equip troops to be 
employed against Mexico. But the principle gov- 


erning the case is, in my opinion, equally applicable | 
here, where it is sought to enforce an agreement | 


made contrary to the public policy of the govern 
ment, in contravention of one of its treaties, and in 


e . a ‘ " " A ‘ | 
violation of a principle embodied in its Constitution. | 
Such a contract is absolutely void, and should not 


be enforced in any court,— certainly not in a court 
of equity of the United States,” 

In Commonwealth v. Leach, Supreme Judicial 
Court of Massachusetts, February 27, 1892, a trial 
for abortion, where the theory of the prosecution 
was that the death was caused by the introduction 
of an instrument into the uterus, and evidence was 
offered by physicians tending to prove that it was 
impossible for the deceased to insert the one used 
herself, and that it would be impossible for any 
woman unaided to insert one into her own uterus, it 
was /eld competent for defendants to show by a 


witness that the witness had, unaided, inserted such | 


one into her own uterus. The court said: ‘* Had 
the physicians testified merely that in their opinion 
the deceased could not have done this thing herself, 
such opinion might have rested on reasons applic- 
able only to that particular woman; but they went 
further, and made their testimony applicable to all 
women, or at least to women in general. The ques- 
tion then arises, how may such testimony be met? 
When an expert witness testifies to a matter of 
opinion, it has often been declared that it is com- 
petent for him to give the reasons upon which his 
opinion is founded, and to state that it is the result 
of observations and experiments, in order to con- 
firm his testimony. Lincoln v. Copper Co., 9 Allen, 
181, 191, 192; Williams v. Tuunton, 125 Mass. 34, 
40; Hidt v. Cutter, 127 id. Ymerson Vv. Gus- 
Light Co., 6 Allen, 146; Sullivan v. Com., 93 Penn. 
St. 284, 296; Boyd v. State, 14 Lea, 161, 169-174; 
Smith v. State, 2 Ohio St. 513. If other experts are 
called on the other side, and testify to a contrary 
opinion, the same rule would allow them to state 
that their opinion also was the result of observation 
and experiments. But where the testimony to be 
met is the opinion of expert witnesses that it is im- 
possible in the nature of things for a particular 
thing to be done, it is not necessary to rely on 
expert opinions to the contrary, if it can be shown 
as a matter of fact that the thing has been done. 
If, for example, expert witnesses were to testify 
that it would be impossible to propel a vessel by 
steam across the Atlantic ocean, or to navigate the 
air with balloons or flying-machines, or to prope] 
cars by electricity, or to communicate with other 
persons at a long distance away by telegraph, or by 
spoken words, or to store up sounds in a machine 
or instrument so that long afterward they could be 


522 . 


9 


| 

| reproduced, or to render one temporarily insensible 
| to pain by anesthetics, it would not be necessary in 
reply to call other experts to give opinions to the 
| contrary. The direct facts might be testified to by 
| any person who knew them. It was held in Cottri// 
v. Myrick, 12 Me. 222, that one familiar with fish 
| might testify to his opinion as to the ability of fish 
to overcome particular obstructions in rivers. If 
such a witness were to testify that in his opinion 
| salmon could not overleap certain dams or falls, 
' can it be doubted that one who had seen them do it 
might be called in reply to testify to the fact? 
In Reeve vy. Dennett, 145 Mass, 23, the plaintiff's 
evidence tended to show that a certain compound 
was worthless for the purpose of allaying pain in 
filling teeth, and it was held competent to meet 
this evidence by calling witnesses to testify that 
operations upon their own teeth when this com- 
| pound was used, were practically painless. In the 
‘trial of Palmer, evidence tending to show that 
| strychnine could not be discovered in a body after 
death was met without objection by evidence 
| that it had been done; and the experiments were 
stated. The principal objections which are sug 
gested to the testimony offered by the defendants 
in the present case are that it would have intro- 


duced another issue than the one immediately on 
trial, and would have called upon the government 
to meet statements of facts which it could not have 
anticipated. The answer is that the government 
itself presented the issue that no woman could have 
done this thing herself, and that the defendants, by 
the testimony which they offered in reply, intro 
duced no new or collateral issue, but merely sought 
to meet the issue tendered by the government. 
Such testimony is relevant, because the government 
has made it so. It tends to negative the theory of 
the government on a material point. It is stated in 
Stephens Digest Evidence, article 50, that, where the 
opinion of an expert is deemed to be relevant to the 
issue, facts inconsistent with such opinion become 
relevant also. Without extending the decision be- 
yond what is involved in the particular case before 
us, we are of opinion that, where witnesses who are 
qualified as experts have been called by the govern- 
ment, and have been allowed to testify in chief, 
that in their opinion, it is impossible for anybody 
to do a particular thing, and where this opinion is 
upon a matter material to the issue on trial, their 
testimony may be met by calling witnesses in de- 
fense to testify that to their own knowledge as a 
matter of fact the thing has been done, and that 
they have done it themselves.” Knowlton, J., 
dissenting. 


om . ~ — 


COLLATERAL INHERITANCE TAX IN CON- 
NECTION WITH TRANSFER OF STOCKS 
AND LOANS BY FOREIGN EXECUTORS 
AND ADMINISTRATORS. 

ECTION 11 of chapter 713, Laws of 1887, reads as 


follows: 
* Whenever any foreign executor or administrator 





shall assign or transfer any stocks or loans in this 
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State, standing in the name of adecedent or in trust 
fora decedent, which shall be liable to the said tax, 
such tax shall be paid to the treasurer or comptroller 
of the proper county on the transfer thereof, other- 
wise the corporation permitting such transfer shall be- 
come liable to pay such tax, provided that such corpo- 
ration had knowledge before such transfer that said 
stocks or loans are liable to said tax.” 

This langnage does not appear to cast any absolute 
duty upon corporations permitting transfers of stocks 
and bonds by foreign executors to inquire into the lia- 
bility of such stocks and bonds to the collateral in- 
heritance tax. But the Court of Appeals, in the Mat- 
ter of Euston, says: ‘“ Provision is here made for the 
collection of the tax in such cases,”’ and in Romaine’s 
Case: ‘“‘ Corporations can transfer stock standing upon 
their books in the name of a non-resident decedent 
only at their peril until the tax thereon is paid.” 
Thus, though no actual decision has been reached on 
the point, these dicta of the highest court in the State 
are regarded as settling the construction of the above 
section, which places upon corporations the necessity 
of inquiring into the liability to be taxed of stocks and 
bonds transferred on their books as above, for the pur- 
pose of self-protection. It becomes important to know 
just how far such stocks and loans ‘tare liable to the 
said tax’’ in the various cases which may arise, and it 
is the object of this note to examine (in a very cursory 
manner) the authorities, and expose as far as possible 
the condition of the law on that point. 

It is to the first paragraph of the first section of the 
act in question that reference must be made to dis- 
cover what property is subjected to an inheritance tax. 
The amendment of 1891 has not altered the statute for 
the purposes of the present inquiry. The section re- 
ferred to reads as follows: 

“After the passage of this act all property which 
shall pass by will or by the intestate laws of this State, 
from any person who may die seized or possessed of 
the same while a resident of this State, or if such dece- 
dent was not a resident of this State at time of death, 
which property, or any part thereof, shall be within 
this State,’’ ete. 

The English statutes regulating taxes on successions 
construed in the light of the maxim “ mobilia sequun- 
tur personam,” were held not to include the personal 
property of foreign decedents. Dos Passos Col. Inher. 
Tax, 83, et seq. 

When the originai Collateral Inheritance Tax Act of 
New York (Laws 1885, chap. 483) came to be reviewed in 
connection with the estates of non-resident decedents, 
the Court of Appeals, applying this maxim which they 
declared to be ‘‘a fiction of law, but a fiction which 
must prevail unless there is something in the policy of 
the statute or its language which shows a different leg- 
islative intent,’’ decided that the act did not extend to 
the estates of non-resident decedents. To arrive at 
this conclusion it was necessary to give a rather 
strained construction to the obscure language of the 
statute, and to declare virtually void, or of the most 
limited application, portions of the enactment which 
seemed to disclose such a legislative intent as the court 
had declared would suffice to do away with the fiction 
altogether. 

Not only had the Supreme Court, as well as the sur- 
rogate, committed themselves already to the opposite 
view in that very case, but even in the Court of Ap- 
peals the decision was by a bare majority, Judges Dan- 
forth and Finch dissenting and Chief Justice Ruger 
casting no vote. 

Under the circumstances it could hardly be said that 
the construction of that act was settled. But the Leg- 
islature, to obviate all doubts and while the Euston 
Case was still pending, in 1887 amended the statute so 
as to read as above quoted. Unfortunately the amend- 








ment simply consisted of an interpolation of several 
words, italicized in the above quotation. The Legis- 
lature thus succeeded in so completely obscuring its 
meaning that whatever construction be ultimately 
given to the act must of necessity produce confusion 
and inconsistency. In considering this section with 
respect to the liability of corporations under the 
eleventh section, it is best to suppose three hypothet- 
ical cases and to consider each separately. 

(1) Where the deceased was a resident of this State, 
but the corporation which issued the stock is foreign, 
and the stock certificate is not within this State. 

(2) Where the deceased was a non-resident, and the 
corporation which issued the stock is foreign, but the 
stock certificate is within this State. 

(3) Where the deceased was a non-resident, and the 
stock certificate is not within this State, but the cor- 
poration which issued the stock is domestic. 

(1) Where the deceased was a resident of this State, 
but the corporation which issued the stock is foreign, 
and the stock certificate is not within this State: 

The first doubt which arises in the discussion of this 
case is what the expression ‘*‘ foreign executor or ad- 
ministrator,’’ as used in the eleventh section, means— 
whether it is intended to include all executors and ad- 
ministrators whose authority was not obtained by the 
laws of this State, or simply those whose duty it is to 
administer the estates of non-resident decedents. There 
would have been no question as to the significance of 
this expression—that it included all foreign executors 
and administrators—-but for the dictum of the Court 
of Appeals in the Romaine Case, already quoted: 
“‘ Corporations can transfer stock standing upon their 
books in the name of a non-resident decedent only at 
their peril until the tax thereon is paid.’’ This would 
seem to infer that all other stocks standing upon the 
corporation’s books could be transferred without exam- 
ination, although the person demanding the transfer 
derived his authority from the laws of another State, 
and was in nowise subject to the jurisdiction of this 
State. If this is so the case here supposed could not 
arise, and this discussion would be misplaced. But 
the Court of Appeals in passing upon an exactly simi- 
lar section in the act of 1885, while holding that act 
not to include non-resident decedents, did not declare 
the eleventh section void, though they greatly re- 
stricted its application. ‘‘ There may be cases,’’ they 
said, ‘‘ where all the executors or administrators are 
non-residents of the State, and therefore not within 
the jurisdiction of our courts, and such executors or 
administrators may assign or transfer stocks or bonds 
in this State, and provision is here made for the col- 
lection of the tax in such cases.’’ Matter of Euston, 113 
N. Y. 180. 

This seems to be the true object of the section, and 
in the Romaine Case the judges were not deciding any 
question which dealt with resident decedents. We 
shall assume here that the eleventh section extends to 
all foreign executors and administrators, whether of 
residents or non-residents. 

We now return to aconsideration of the first sec- 
tion, as amended by the Laws of 1887. The amend- 
ment has made some points clear. Thus there can he 
no doubt that under the amended statute all real prop- 
erty situate within the State, but owned by foreign 
decedents, is subject tothe tax. Nor can it be ques- 
tioned that all personalty actually within the State, 
passing by the will of a foreign decedent, is taxable un- 
der the statute. But whether personal property of 
foreign intestates, or personal property situated in 
other States but belonging to resident decedents comes 
within its provisions, is by no means so plain. 

The first of these questions has been answered in the 
affirmative by the Second Division of the Court of Ap- 
peals. Matter of Romaine, 127 N. Y. 80. The conten- 
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tion was that the statute required all intestate prop- 
erty taxable under its provisions to pass ‘‘ by the intes- 
tate laws of this State;”’ that personal property of 
foreign intestates, though territorially here, devolved 
according to the intestate laws which prevailed in the 
State of the decedent’s domicile, and that consequently 
such property was exempt from the inheritance tax. 
To this unreasonable discrimination the court very 
properly refused its sanction. Butin order to reach 
this sound conclusion the court deemed it necessary 
to adopt a construction of the act which, in view of the 
phrasing, method of amendment and apparent inten- 
tion of the Legislature, seems scarcely more natural 
than that given to its predecessor of 1885. They di- 
vided the first paragraph of the first section into two 
distinct clauses, reading it as if written: (1) All prop- 
erty which shall pass by will or by the intestate laws of 
this State from any person who may die seized or pos- 
sessed of the same while a resident of this State, or (2) 
all property which, if such decedent was not a resi- 
dent of this State at the time of death, or any part 
thereof, shall be within this State, etc. By this divis- 
ion they effectually disposed of the discrimination be- 
tween non-resident testators and intestates, but they 
likewise prevented the application to the first clause of 
the qualifying phrase * which shall be within this State,” 
and thus made that first clause appear to include all 
property (at least all personalty) of resident decedents 
whether within or without this State. Indeed since 
by such a reading of the statute the fact of its being 
within the State is made that peculiar feature of per- 
sonulty belonging to non-residents which brings the 
same within purview of the statute, the conclusion 
would seem to be inevitable that the property referred 
to in the first clause was all property, wherever its 
actual situs, provided such property passed from per- 
sons who died possessed of the same while residents 
of this State. Yet there is no good reason to suppose 
that the Legislature’s purpose was to limit the qualify- 
ing phrase ‘‘ which shall be within this State’’ to the 
property of non-residents. That phrase was in the 
statute of 1885, which, as we have seen, was held to ex- 
clude non-residents. It was construed by the Court of 
Appeals in the Euston Case to be part of asubsequent 
sentence, not qualifying the class of property to be 
taxed atall. But the amendment, made as suggested 
in the Romaine Case, probably because of the “ litiga- 
tion then pending, and with the intention of removing 
the doubt caused thereby,” cured this difficulty by the 
repetition of the words ‘“‘ which sball be” before the 
words “ transferred by deed,’’ etc. By this device the 
full force of the phrase in question was left to be ap- 
plied to what precedes, and the sole remaining issue is 
whether it unites with the whole preceding clause or 
only with that part which was added in 1887. 

If the construction now placed upon the act be the 
true one, we are treated tu the singular spectacle of a 
statute which in two successive clauses, most inti- 
mately connected, affirms and abrogates the same 
principle—affirms for the purpose of taxing the prop- 
erty of residents the doctrine that personalty follows 
the domicile—abrogates that doctrine for the purpose 
of laying a similar tax on the property of non-resi- 
dents! A system of swelling the public revenue at the 
expense of such glaring inconsistency in the public 
laws, while it may not be positively unconstitutional, 
is certainly not compatible with a proper and easy ad- 
ministration of justice, nor creditable to the intelli- 
gence of legislators. Statutes should not be construed 
so as to produce such heterogeneous results excepting 
in the last extremity. In Hoyt v. Commissioner of 
Taxes, 23 N. Y. 228, it is said: ‘In a well-adjusted 
system of taxation a fundamental requisite is that it 
be harmonious. But harmony does not exist unless 
the taxing power is exerted with reference exclusively 





either to the situs of the property or to the residence 
of theowner. Both rules cannot obtain unless we im- 
pute inconsistency to the law and oppression to the 
taxing power. Whicbever of these results is the true 
one, whichever we find to be founded in the justice 
and in the reason of the thing, it necessarily excludes 
the other, because we ought to suppose, indeed we are 
bound to assume, that other States and governments 
have adopted the samerule. If then, proceeding on 
the true principles of taxation, we subject to its bur- 
dens all goods and chattels actually within our juris- 
diction, without regard to the owner's domicile, it 
must be understood that the same rule prevails else- 
where. If we also proceed on the opposite rule and 
impose the tax on account of the domicile, without re- 
gard to the actual situs, while the same property is 
taxed in another sovereignty by reason of its situs 
there, we necessarily subject the citizen toa double 
burden of taxation. For this no sound reason can be 
given.”’ 

This whole passage is cited by Surrogate Ransom in 
the Matter of the Estate of Swift, N. Y. Law Journal, 
Sat., Nov. 21, 1891, where the principles above set forth 
are applied, and the statute is declared not to extend 
to the property of resident decedents, whereof the ac- 
tual sitas is without the State. Whether, when the 
case arises, the Court of Appeals will decide in con- 
formity with this view is of course unknown But 
considering the construction which the Second Divis- 
ion has placed upon the statute, it seems improbable. 
Whatever shall be the ultimate decision on this point 
it will govern the hypothetical case which opened this 
discussion. For by that case every thing is supposed 
to be without the jurisdiction save only the decedent’s 
domicile. And the statute manifestly supposes some 
actual situs, other than the owner's domicile, to stocks 
and bouds as well as other personalty, manifestly em- 
braces not only all other personalty, but as the Court 
of Appeals has remarked in the Romaine Case, like- 
wise ‘‘ evidences of debi.’’ But the discussion of this 
matter we have reserved forthe second case supposed, 
which we shall now proceed to consider. 

(2) Where the deceased was a non-resident, and the 
corporation which issued the stock is foreign, but the 
stock certificate is within the State: 

The principal question arising here is as to where the 
actual situs of stocks (or bonds) for the purpose of the 
collateral inheritance tax must be taken to be. 

That intangible property such as stocks and debts 
cannot, strictly speaking, have any actual situs is too 
evident to admitof argument. ‘In fact,’’ says Story 
(Confl. Laws, § 399), ‘‘a debt is not a corpus capable of 
local position, but merely a jus incorporale.”’ But if 
there is any one place which more than another may 
be considered the situs of mere intangible rights, ir 
the absence of a conventional regulation, that place is 
the person of him in whom such rights are vested. In 
this respect intangible property differs very materially 
from other personalty. The latter is said to follow the 
person of its owner by virtue of a fiction of law 
founded, as Denio, J., in Parsons v. Lyman, 20 N. Y. 
112, declares, ‘‘in interaational comity,’’ and subject 
to be changed “by the political government of the 
State whenever a change becomes desirable.’’ But 
there is no need of invoking any such fiction to make 
intangible rights follow the person in whom alone they 
exist. The statute which severs personalty from the 
owner, in the case of tangible property, destroys a fic- 
tion; in the caseof intangible property, invents one. 
It cannot be denied however that Legislatures have an 
equal right to do either. “The State may give the 
shares of stock held by individual stockholders a 
special or particular situs for the purposes of taxation, 
and may provide special modes for the collection of 
the tax levied thereon.’’ 59 Md. 185; and see Cook 
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Stock & Stockh., 88 564-566. The truth ia it has 
been the custom to regard personalty as having its situs 
in various places according tothe purpose for which 
that situs is determined. Wherever convenience ap- 


pears to demand that personalty be situated, there it | 


is deemed to be situated. Evidence of this is furn- 


ished (Story Confl. Laws, § 380) ‘‘ by the doctrine in re- | 


gard to successions. The general principle is that the 


personal property must be distributed according to | 


the law of the State where the testator dies, but so far 
as it concerns creditors it is governed by the law of the 
country where the property is situated.’’ Thusin con- 
sidering section 647 of the Code of Civil Procedure, 


declaring that shares of corporate stock owned by a | 
defendant may be levied upon by virtue of an attache | 


ment, Judge Andrews remarks: ‘The section 


* * * is to be construed in view of the fundamental 


principle upon which all attachment proceedings rest, 
that theres must be actually or constructively within 


the jurisdiction of the court issuing the attachment in | 


order to any valid or effectual seizure under the pro- 
cess. In the case of tangible property capable of act- 
ual manucaption, it must have an actual situs in the 
jurisdiction. But credits, choses in action and other 
intangible interests are made by statute susceptible of 
seizure by attachment. The same principle however 
applies in this case as in the other, the res, that is, the 
intangible right or interest, to be subject to the at- 
tachment, must be within the jurisdiction. But it is 
manifest from the nature of this species of property 
that it must be a constructive or statutory presence 
only, founded upon some characteristic fact which de- 
termines its locality.” And the court then went on 
to decide that the section applied only to shares in a 
domestic corporation. For “ itseems ”’ (said the court) 
“impossible to regard the stock of a corporation as be- 
ing present for the purpose of judicial proceedings, ex- 
cept at one of two places, viz., the place of residence of 
the owner or the place of the residence of the corpo- 
ration.’’ This is true and depends on the peculiar na- 
ture of attachments. But to go further, as the same 
learned judge did in the Euston Case, where he wrote 
the opinion of the court, and to say generally that 
“the situs of the property owned by a shareholder ina 
corporation is either where the corporation exists or 
at the domicile of the shareholder,’’ and “ can in no 
proper sense be said to be where the certificates hap- 
pen to be,”’ and that bonds of foreign corporations are 
subject to the same rule, cannot, it is submitted, be 
sustained if it is meant thereby that the Legislature 
may not choose for the purpose of taxation to consider 
the situs of stocks and bonds at the place of the cer- 
tificates and evidences of debt. A certificate which 
has a property value in itself distinct from the share 
it represents, and by the manipulation of which the 
status of the stock is so largely affected, is a sufficiently 
‘‘characteristic fact’ to ‘‘ determine the locality” of 
the stock, at the election of the Legislature. ‘In the 
Foreign Bond Tax Cases, 15 Wall. 300, it was held that 
the State of Pennsylvania had no power to enforce a 
property tax upon mere interest—a debt—due from a 
railroad company to bondholders residing abroad, 
where the bonds were, * * * but it is clear from 
the prevailing opinion that had the bonds been within 
the State ‘separated from the possession of the own- 
ers’ the tax would have been upheld.” Dos Passos 
Col. Inher. Tax, 98, note 1. This case is here cited 
simply to illustrate the situs of bonded debts. But the 
Romaine Case may be said to have settled the point 
both as to bonds and stock. There the intestate was 


a resident of Virginia at the time of his death. The 
stock certificates and bonds in question were deposited 
in the city of New York, and “it did not appear 
whether said stocks and bonds were issued by foreign 
or domestic corporations.” It was held nevertheless 


| 
| 
| 
| 








that the stocks and bonds were liable to the succession 
tax. The court said, as we have already quoted, that 
the act clearly included ‘‘evidences of debt.’’ ‘‘The 
fiction of law that personal estate has no situs away 
from the person or residence of its owner is done uway 
with, to a limited extent and for a specified purpose, 
and the truth is substituted in its stead asa rule of 
action.” 

(3) Where the deceased wasa non-resident, and the 
stock certificate is not within this State, but the cor- 
poration which issued the stock is domestic: 

This case, depending upon the same principles as the 
last, has already been largely discussed. It only re- 
mains to consider whether the act may be construed 
as establishing the situs of stock, for the purpose of an 
inheritance tax, at the place of the corporate residence. 
For as we have seen the act has a double relation to in- 
tangible property, not only subjecting it to the tax 
but fixing its situs for the purpose of the tax. But we 
have also seen that the act has been construed as es- 
tablishing the situs of stocks, for that purpose, at the 
place where the certificate is found. It would seem 
impossible that such property should have two actual 
situses for the same purpose. A coustruction of that 
nature would give rise to double taxation and infringe 
the principles set forth in the passage quoted above 
from the case of Hoyt v. Commissioner. ‘‘The courts 
do their utmost to prevent double taxation, and will 
construe a taxation statute so as to avoid such a re- 
sult, and sometimes even in opposition to the plain 
words of the statute itself.’”” Cook Stocks & Stockh. 
623, and cases cited. 

ki. H. BLANC. 


NATIONAL BANKS—INDICTMENT—USURY. 
SOUTH DAKOTA SUPREME COURT, MARCH 9, 1892. 


STATE V. First Nat. BANK OF CLARK. 
A National bank may be criminally punished by a State for 
usury. 


)RROK to Circuit Court,,Clark county. Conviction 
of the First National Bank of Clark, 8. D., for tak- 
ing usury. 


O. F. Woodruff, F. E. Strawder and F'. G. Bohri, for 
plaintiff in error. 


Robert Dollard, Atty.-Gen., S. H. Elrod and E. P. 
Conser, State’s Atty., for the State. 


KELLAM,P. J. The facts in this case are unimportant 
as there is presented the single legal question, is a Na- 
tional bank subject to indictment, trial and punish- 
ment for a violation of the State law which makes the 
receiving of a greater rate of interest than is allowed 
by lawa misdemeanor? Plaintiff in error was so in- 
dicted and convicted, and alleges error in that the State 
court had no jurisdiction. 

At the outset it was stated by counsel that no adju- 
dication had been found upon this precise question. 
The counsel for the State quoted, and to some extent 
relied upon, section 4, chapter 866 of the United States 
Statutes of 1888, providing ‘‘ that all National banking 
associations established under the laws of the United 
States shall, for the purposes of all actions by or 
against them, real, personal or mixed, and all suits in 
equity, be deemed citizens of the States in which they 
are respectively located, and in such cases the Circuit 
and District Courts shall not have jurisdiction other 
than such as they would have in cases between indi- 
vidual citizens of the same State.” But there is noth- 
ing in the language of this section to indicate that it 
refers to any other than civil actions and proceedings. 
Indeed it is clear that it refers only to such. It evi- 
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dently was not intended to give the State courts jur- 
isdiction to try criminal offenses created by the Na- 
tional Bank Act. If such jurisdiction exist it must be 
found elsewhere. Counsel for plaintiff in error main- 
tains his argument of no jurisdiction upon three 
propositions: “ First. The State cannot exercise its 
criminal jurisdiction over a creature having its origin 
from the National will, as evinced by the acts of 
Congress. Second. As against the National will the 
State has no power, by taxation or otherwise, to re- 
tard, impede, burden or in any manner control the op- 
erations of the constitutional laws of Congress. Third. 
The State can exercise control only over institutions 
whose creation emanated from National anthority to 
the extent that Congress permits.” That a corpora- 
tion, as such, may be indicted and tried, and thus 
punished criminally for a public offense which it can 
commit, is no new proposition. Some crimes a corpo- 


ration cannot commit. It has no soul, and so can have | 


no actual wicked intent. It cannot be guilty of trea- 
son, or murder, or criminal conspiracy. Other of- 
fenses it may and does commit when it does or omits 
to do some act, the doing or non-doing of which con- 
stitutes the offense, without regard to the intent. So 
a corporation may be punished criminaliy, if such acts 
are made public offenses, for obstructing a highway, 
polluting a stream or taking illegal interest. This law 
and this distinction are older than Blackstone, and 
will be conceded without authorities. The non-ac- 
countability of plaintiff in error to the criminal law of 
the State which the indictment charges it with violat- 
ing, if it exist at all, comes not from its character as a 
corporation, but from its character as a Federal cor- 
poration, and the protection thrown about it by the 
act of Congress under which it was organized. 

The first proposition of plaintiff in error declares the 
total freedom from responsibility to State criminal 
laws of “ every creature having its origin from the Na- 
tional will, as evinced by the acts of Congress.”’ It 
would require but little examination to demonstrate 
that this proposition cannot be maintained without 
material qualification. It is agreed that plaintiff in 
error is ‘‘a creature having its origin from the National 
will,” to-wit, a National bank authorized by and or- 
ganized under the acts of Congress, but it could not, 
without criminal liability under State laws, which no- 
body would question, erect its banking-house across 
the street in the city of Clark. It is too broadly stated 
to say that a National bank, because created under and 
by authority of Congress, is entirely independent of all 
police authority of the State. It is doubtless true that 
whatever Congress has authorized it to do it must be 
allowed to do without interference by the State. A 
National bank, or any other corporation which Con- 
gress, in the exercise of its legal powers, may author- 
ize to be organized and operated, must be allowed to 
pursue the business and purpose of its organization, 
and exercise all the powers necessary or incident to 
such business, without any restraint by or accountabil- 
ity to Statelaws. The State could rightfully pass no 
law, police or other, that would hinder or obstruct the 
bank in the prosecution of the business which, under 
the act of Congress, it was authorized to do, and its 
powers should be liberally regarded in order to avoid 
any possible friction between the Federal and the State 
governments. In Bank v. Com.,9 Wall. 353, where the 
question was as to the right of the State to tax shares 
of stock of a National bank, Mr. Justice Miller, in 
speaking of the right of the State to legislate over and 
control the instrumentalities of the Federal govern- 
mentand of the limits of such right, says: ‘‘ That 
limitation is that the agencies of the Federal govern- 
ment are only exempted from State legislation so far 
as that legislation may interfere with or impair their 
efficiency in performing the functions by which they 








are designed to serve that government. * * * It is 
only when the State law incapacitates the banks from 
discharging their duties to the government that it be- 
comes unconstitutional.’’ This statement of the law 
is clear and perspicuous, and at once introduces the 
question whether the State law making the receiving 
of illegal interest a criminal offense interferes in any 
manner or to any extent with the discharge by the 
bank of its duty to the government, or with the busi- 
ness which a National bank is authorized by Congress 
todo. The punishment imposed upon the bank by the 
State for a violation of this law is a fine, the payment 
of money to the State, but to require a National bank 
to pay money to the State is not necessarily such an 
interference with the proper discharge of its duties to 
the government as will make the law invalid. A stat- 
ute of Kentucky, requiring National banks within its 
limits to pay to the State the full amount of the tax 
rightfully laid on the shares of its stock, with penal- 
ties for not doing so, isheldvalid. Bank v.Com., supra. 
One of the powers included in the authorized business 
of a National bank is to loan money, and to receive in- 
terest thereon, which power is thus defined in the 
thirtieth section of the act: ‘‘ Every association may 
take, receive, reserve and charge on any loan or dis- 
count made, or upon any note, bill of exchange or 
other evidences of debt, interest at the rate allowed 
by the laws of the State or Territory where the bank is 
located, and no more,”’ ete. It seems clear that the 
penal law of the State does not forbid any act, or in- 
terfere with the exercise of any right or power, con- 
ferred or authorized by this section. The thing for- 
bidden by the State law, and which it makes a misde- 
meanor, is the very thing which the act of Congress 
excepts from the powers and business of a National 
bank. This section 30, and other sections of the Na- 
tional Bank Law, strongly characterize the act com- 
plained of in this indictment as entirely outside of the 
business or the powers of a National bank. It can 
hardly be maintained that a State law forbidding the 
bank to do an act which the creative law has expressly 
refused to authorize or allow it to do can “ interfere 
with or impair its efficiency in performing its func- 
tions,’’ or that such law, if enforced against it, would 
“incapacitate the bank from discharging its duties.’’ 
The principle here involved is the same as in case 
of an agent or officer of the Federal government. The 
State may not hinder him in the discharge of any of- 
ficial 'duty, but the line which limits his duty must 
also limit his freedom from accountability to State au- 
thority. A postmaster, in discharge of and within the 
bounds of his official duty, is amenable only to the 
Federal authority, but a postmaster who with one 
hand delivers a letter to a patron, and with the other 
wantonly strikes him in the face, is guilty of assault 
and battery under the police laws of the State. This 
branch of the law was very thoroughly considered and 
the cases reviewed in Re Neagle, 135 U. 8.1, and the 
court held that Neagle was not subject to be held and 
tried under and fora violation of the laws of the State 
of California, not because he was an officer of the Uni- 
ted States when he shot Terry, but because in shooting 
him * he acted in discharge of his duty as an officer of 
the United States,” and that being fully authorized by 
the laws of the United States to do the very act com- 
plained of, he could not be held to answer for the act 
to the courts of the State of California. So here, if by 
any construction of the law of Congress, it could ap- 
pear that the act for which plaintiff in error was in- 
dicted was done in the exercise of any of the powers 
conferred upon it, either expressly or impliedly or in- 
cidentally, or was a necessary or convenient act in the 
discharge of its duties to the government, it could not 
be held to answer to the State court for such act, for 
that would be to interfere with it in the discharge of its 
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legitimate functions, and this is the doctrine of all the 
cases upon this subject. 

The second proposition—that “as against the Na- 
tional will the State has no power, by taxation or 
otherwise, to retard, impede, burden or in any manner 
control the operation of the constitutional laws of Con- 
gress ’—would not be questioned in any court, but it 
does not appear tous, for reasons already noticed, that 
the State law under consideration does ‘‘ retard, im- 
pede, burden or in any manner control the operation 
of the constitutional laws of Congress.”’ 

The third proposition is *‘ that a State can only exer- 
cise control over institutions whose creation emanated 
from National authority tothe extent that Cougress 
permits.’”’ The correctness of this proposition may be 
fully recognized, and still leave open and unanswered 
the really vital question in this case. Has Congress in 
any manner indicated its willingness or its unwilling- 
ness to permit the State to make the taking of unlaw- 
ful interest by a National bank a misdemeanor, and 
punish it as such? The Constitution of the United 
States declares that that Constitution and the laws of 
the United States which shall be passed in pursuance 
thereof shall be the supreme law of the land. The act 
of Congress under which plaintiff in error was organ- 
ized as a National bank is in pursuance of the Counsti- 
tution, and such bank must be recognized and treated 
as an “instrument designed to be used to aid the gov- 
ernment in an important branch of the public service.” 
Bank v. Dearing, 91 U. 8. 29. With a few exceptions, 
having no pertinency to this case, the police power in 
the United States belongs to and resides in the States. 
Tied. Lim. Police Powers, §201; License Cases, 5 How. 
504. This police authority of the State yields to the 
act of Congress, for it is “the supreme law of the 
land,’’ but it yields only to the extent that it is dis- 
placed by it—only to the extent that the ground which 
the police law would otherwise occupy is rightfully oc- 
cupied by the Federal law—to the extent that an en- 
forcement of the police law would collide or interfere 
with the act of Congress, or with tbe free exercise of 
rights conferred or the discharge of duties enjoined by 
it. In the thirtieth section of the act referred to Con- 
gress has provided what results should follow the tak- 
ing by a National bank of a greater interest than that 
allowed by law, and has declared its effect upon the 
contract, and provided a redress between the parties, 
and imposed a “forfeiture of the entire interest” 
upon the bank, but this is simply declaring the legal 
effect of taking such unlawful interest upon the rights 
of the parties under the contract. It may be disciplin- 
ary, anda punishment, but it is a civil punishment as 
distinguished from acriminal punishment. Exem- 
plary damages, recovered in a civil action, are in a 
sense penal, but they never prevent the criminal law 
from operating upon the same act in the name of the 
State. One iscivil and the other criminal. Oneis 
based upon the violation of private rights, the other 
upon the violation of the right of the State to have its 
laws respected. The reserved right of the State to 
control the conduct of persons within its limits has al- 
ways been the more readily recoguized by the Federal 
government from its evident justice, and its advantage 
to both State and Federal governments. And sothe 
right of the State has never been questioned to regu- 
late its own internal economy; to encourage what it 
thought desirable, and to discourage and punish what 
it thought undesirable and hurtful to its citizens; to 
determine when and to what extent and in what man- 
ner the weak should be protected against the strong; 
to determine, in view of the condition of its own peo- 
ple, which cannot be so well understood by a distant 
Congress, whether any particular thing is inimical to 
their welfare, and if so to forbid and punish it, and 
generally to fix its own standard of legal right and 


wrong and to compel its observance. The act of March, 
1887, makes National banks, for all purposes of busi- 
ness intercourse with others, citizens of the States 
where located, and I do not think that these provisions 
of section 30, concerning remedies aud consequences 
purely civil, were intended to supersede or prevent 
the operation of the police laws of the State. Suppose 
that the law under which this bank was organized had 
also provided that a note or discount taken by such 
bank on Sunday should be void, and that the bank 
should forfeit the money so loaned. Could it be rea- 
sonably claimed that such provision would be a bar to 
the prosecution of the bank for a violation of the 
Criminal Code of the State, forbidding the transaction 
of business on Sunday? I think the answer would be 
prompt and satisfactory that the forfeiture declared by 
the act of Congress was civil in its nature, like exem- 
plary damages, and did not take the place of punish- 
ment for aviolation of the criminal law of the State. 
Congress has passed no law under which the forbidden 
act may be punished criminally as an offense against 
the public, and as the forfeiture of interest is distinctly 
a civil penalty, it follows that, in our judgment, Con- 
gress has left it to the State to exercise its ordinary po- 
lice powers in the premises, for ‘‘ all courts and jurists 
agree that State sovereignty remains unabridged for 
the punishment of all crimes committed within the 
limits of a State, except so far as they have been 
brought within the sphere of Federal jurisdiction by 
the penal laws of the United States.’’ Com. v. Tenney, 
97 Mass. 50; Com. v. Peters, 12 Metc. (Mass.) 387. Of 
course we shall not be understood as discussing what 
Congress may do, but what it has done, in respect to 
exempting National banks from amenability to State 
police laws. The only indication that Congress did 
not intend to allow its National banks to be held an- 
swerable to State criminal laws for taking illegal in- 
terest is the fact it provided that a forfeiture should 
result from such act, and then it is argued that a pen- 
alty or forfeiture like that named in said section 30 is 
inconsistent with, or at least unfavorable to, the 
thought that Congress understood that such banks 
would still be subject, in this respect, to the police 
laws of the State. This would only bea fair inference 
if the forfeiture provided by Congress was such in its 
nature as did, or would within the common under- 
standing of law-makers, take the place or answer the 
purpose of the penalties usually provided in police 
laws, but they do not. They are precisely the penalties 
found in the interest-regulating laws of States, which 
also make the taking of illegal interest a criminal of- 
fense. It is therefore a strained and unwarranted de- 
duction to conclude that when Congress imposed the 
usual civil pevalties for taking unlawful interest com- 
mon to nearly all State usury laws, it meant to have 
such penalties cover other and different ground, and 
have other and different effect from the same penalties 
when found in corresponding provisions of State laws. 
We think the court below had jurisdiction of this 
case, and this holding disposes of all the errors as- 
signed. 

The judgment of the Circuit Court is affirmed. All 
the judges concur. 


—— 


WILL—“MY NEPHEW G. A.” — LEGITIMATE 
AND ILLEGITIMATE NEPHEWS OF SAME 
NAME—EXTRINSIC EVIDENCE. 


PROBATE DIVISION, JAN. 26, 1892. 


IN THE GOODS OF GEORGE ASHTON 


A testator by his will appointed four executors, one of whom 
was described as ‘my nephew G. A.” It appeared that 
there were two persons named *G. A.’’— one an illegiti- 
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mate son of the testator’s sister, the other the legiti- 
mate son of the testator’s brother. The testator also 
nominated as another of his executors ‘‘my nephew 
E, A.,”’ and it appeared that E. A. was his illegitimate 
grand-nephew, the son of his illegitimate nephew. He 
further described as “‘my niece” a person who was his 
illegitimate niece. 

Held, that the language of the will showed that the testator 
applied the description of nephew and niece to legitimate 
and illegitimate relatives indiscriminately, and that the 
court was therefore entitled to admit extrinsic evidence 
for the purpose of showing that the illegitimate, and not 
the legitimate nephew was intended by the will. 


\ OTION for probate. The testator in this case 
iL left a will duly executed by which he ap- 
pointed four executors. Two of them he described 
as his nephews, viz., “my nephew George Ash- 
ton,” and “‘my nephew Esau Ashton.’’ There was 
a ‘“*George Ashton,” the illegitimate son of his sister, 
and Esau Asbton was his son, and there was also a 
‘George Ashton” who was a legitimate nephew, being 
the son of testator’s brother. The only question in the 
case was whether parol evidence could be received to 
show that the testator intended to nominate his ille- 
gitimate nephew as executor, and it was agreed that if 
such evidence were admissible there could be no doubt 
that the intention of the testator was to appoint the 
illegitimate nephew. It also appeared that the testator 
had in the will described as ‘‘my niece’’ a person who 
was his illegitimate niece. 


B. Deane (Rawlins, with him), moved that probate 
be granted to George Ashton, the illegitimate nephew, 
and Esau Ashton. 


R. H. Pritchard, on behalf of the legitimate nephew. 


JEUNE, J. The case has been well argued, and al- 
though on one point, if it were the only one, I should 
have wished to look further into the authorities, on 
another point there appears to me to be no great doubt. 
The question is whether, where the testator speaks of 
his “ nephew,”’ he must be held to be speaking of an 
illegitimate or of a legitimate nephew, and whether 
you can call in parol evidence to show which of the 
two he intended. Two points are to be kept quite 
separate. The first point is whether in the word 
“nephew ” per sethere is a latent ambiguity which 
will entitle us to inquire whether by the word the tes- 
tator meant his legitimate or illegitimate nephew. If 
the matter turned upon that point alone, although I 
have an opinion, I should have expressed it with much 
hesitation, because it appears to me there is consider- 
able conflict of authority. The question is, can one 
say thatthe word “nephew ” — though in its primary 
sense applicable to a legitimate nephew only — may be 
properly applied, in its ordinary and popular sense, to 
illegitimate as well as legitimate relatives? If itcan, 
then there is a latent ambiguity, and parol evidence 
may be introduced. There is a conflict of authority as 
to how theword “‘nephew’’ may be read. There is 
the case of Grant v. Grant, L. R., 2 P. & D.8; L. RB. 5 
C. P. 380, 727, which was heard three times. Lord Pen- 
zance, the Court of Common Pleas, and the Court of 
Exchequer Chamber, all held that the word, although 
in its primary sense importing consanguinity, might 
in the secondary sense mean affinity, and that parol 
evidence could be adduced to show which was in- 
tended. If that be so, and if “ uephew”" can be used 
in so general a sense as to include both consanguinity 
and affinity, it might fairly be said to include both le- 
gitimate and illegitimate nephews and nieces. But the 
difficulty is that Grant v. Grant, swpra, does not ap- 
pear to have been unchallenged. It must be admitted 
that the late master of the rolls, in Wells v. Wells, L. 
R., 18 Eq. 504, disapproved of the decision in Grant v. 





Grant, supra. But speaking with the profoundest def- 
erence of the decision of so great a judge, it muy be 
doubted whether the two decisions of the Court of Ap- 
peal which he preferred to Grant v7. Grant, supra, 
namely, Jn re Blower’s Trusts, L. R., 6 Ch. 351, and 
Sherratt v. Mountford, L. R., 8 Ch. 928, are really op- 
posed to that case. Indeed, in the latter case, James, 
L. J., appears to refer to Grant v. Grant, supra, with 
approval. It must be admitted also that Malins,V. C., 
in Merrill vy. Morton, 17 Ch. Div. 382, seems to 
have preferred to follow Sir G. Jessel rather than 
Grant v. Grant, supra. I donot think that is weak- 
ened by the observation that Malins, V. C., admitted 
the principle of interpretation of Grant v. Grant, 
supra, in In re Wolverton Mortgaged Estates, 7 Ch. Div. 
197, because all he held there, I think, was that the 
words ‘‘Thomas” and **Tom”’ being synonymous, 
there was a latent ambiguity which was to be ex- 
plained. You have therefore the authority of Sir G. 
Jessel and Malins, V. C., one way, and Grant v.Grant, 
supra, and I think Sherratt v. Mountford, supra, the 
other. Under these circumstances,if I had had to decide 
the question on that point, [should bave followed Granl 
v. Grant, supra, partly because of the great number of 
judges who concurred in it, and partly because the de- 
cision commends itself to my own mind. But Idonot 
wish to put my decision on that point. There is an- 
other point which seems to mestronger. In this will 
the testator, to use the language of Lord Cairns in Hilt 
v. Crook, L. R., 6 H. L. 265, 285, has made us a diction- 
ary. Ifhe had done it in terms there would have been 
nothing more to be said, but he seems to me to have 
done it practically, because he has used the word 
“nephew” where it clearly meant an illegitimate 
grand-nephew, and he has also described as his 
**niece’’ a person who was his illegitimate niece. He 
bas made his dictionary for us in an unambiguous way, 
and if weare entitled to use that dictionary it makes 
the case clear. But are we entitled to use it? There 
isa conflict of judicial authority on this point, but I 
think it is clear on which side the preponderance lies. 
The case of Hill v. Crook, supra, may itself be referred 
to, but other cases seem to me nearer to the present. 
In /n ve Blower’s Trusts, supra, | think the Court of 
Appeal expressed an opinion that the words ‘‘ nephews 
and nieces” might be understood in a sense more gen- 
eral than their primary sense if there was any thing in 
the language of the testator to show he intended such 
a construction. On the other band, in Wells v. Well, 
supra, the late master of the rolls, following the deci- 
sion of Wood, V. C., in Smith v. Lidiard, 3 K. & J. 252, 
held that “ you cannot import the secondary meaning 
of the word into the residuary gift merely because it 
has been used in the former part of the will.” It is 
true that in Merrill v. Morton, supra, Malins, V. C., 
also followed Smith v. Lidiard, supra, but that learned 
judge intimated that if he were unfettered by author- 
ity he should have come to a different conclusion on 
the point. But then comes the recent case of Jn re 
Joddrell, 44 Ch. Div. 590; [1891] A. C. 304, which is a case 
of the highest authority. In that case it was held that 
the court was entitled to look to the other parts of the 
will to see what sense the testator had put on particu- 
lar words, and that when it was found that he had em- 
ployed the word *‘cousins’’ to mean both legitimate 
and illegitimate cousins, it was permissible to say that 
in using the word ‘“‘relatives’’ he included relatives 
who were illegitimate. Following that, it appears to 
me clear that the testator here has given us his own 
interpretation of the language which he has used. He 
has shown that when he used the word “ nephew”’ he 
meant illegitimate as well as legitimate nephews, and 
when he used the word “niece”’ he meant it to refer 
to his illegitimate niece. Therefore when he speaks of 
his nephew George Ashton—he may have meant either 
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one or other—there is a latent ambiguity, and pa- 
rol evidence may be let in to explain it. But as it is 
admitted that if parol evidence is let in, it is shown 
that George Ashton, the illegitimate nephew, is the 
person whom the testator intended, I grant probate of 
the will to the applicants. 


a 


CONFLICT OF LAWS—PERPETUITIES. 
NEW YORK COURT OF APPEALS, MARCH 1, 1892. 


Cross v. UNITED STATES Trust Co. oF New YORE. 
A testamentary disposition of personal property, lawful and 
valid at the place of the testator’s domicile, where it was 
made, is enforceable in New York, although if made in 
New York it would have been invalid as a violation of the 
statute against perpetuities 
16N. Y. Supp. 137, affirmed. 


PPEAL from the Supreme Court, General Term, 
first department. 

Action by Cornelius V. Cross and Norman F. Cross, 
individually and as surviving executors of and trustees 
under the will of Phoebe Jane Cross, deceased, and 
Ethelinda C. Horton, being three surviving children 
of the deceased, Phoebe Jane Cross, to set aside in part 
certain trusts of $700,000 of railway bonds, vested by 
the eighth article of the willof said Phoebe Jane Cross 
in the United States Trust Company of New York, for 
the benefit of the testatrix’s husband, children and 
grandchildren. The complaint was dismissed by the 
Special Term, and this was affirmed by the General 
Term. 


Edward C. James, for appellauts. 


Edward W. Sheldon, for respondent United States 
Trust Co. 


M. T. McMahon, for respondent Sophia V. Morse. 


Nicholas Quackenbos and William Fullerton, for re- 
spondents John H. Morse, Grace G. Minton and Ethel- 
inda Morse. 


O’Brien, J. The will of Phoebe Jane Cross, bearing 
date May 29, 1877, disposed of a iarge estate for the 
benefit of her husband and fourchildren. After mak- 
ing sundry absolute and specific bequests, she gave to 
the United States Trust Company, a New York corpo- 
ration, $700,000, in railroad bonds specifically de- 
scribed, to have and to hold in trust for the purpose of 
collecting and receiving the income thereon, until the 
payment of the principal, and upon such payment to 
invest and keep invested the proceeds in safe interest- 
paying securities, and to collect and receive the income 
on the same, and to apply it to the execution of five 
separate trusts, for the benefit primarily, of her hus- 
band and each of her four children. As none of the 
estate is involved in this action, except the portion em- 
braced iu these trusts, and that only in a general sense 
it is only necessary to givea brief outline of the scheme 
of the testatrix with respect to this part of her prop- 
erty, without any very minute examination of the le- 
gal questions which might possibly arise upon the con- 
struction of this part of the instrument in some other 
form of action. The bonds above mentioned were divi- 
ded into five parts, aud the testator directed the trust 
company, as trustee, to pay the income of one part to 
her husband during his life, and upon his death to her 
grandchildren in equal shares, until the death of her 
surviving child, and as there were four of the children, 
the trust was therefore to continue during the life of 
the husband and all of the four children respectively. 
Upon the death of the last-surviving child, the princi- 
pal was to be disposed of by the trustee by dividing it 








into as many parts as there should be grandchildren of 
the testatrix living, and deliver one part to each who 
had then reached the age of twenty-five years, but if 
any of them were under that age, then the trustee was 
directed to set aside and hold the parts of such grand- 
children, and pay the income to them, until they 
should reach that age, when they were to receive the 
principal absolutely. The trusts for the benefit of the 
children were identical as to each, but differed slightly 
from that for the husband. The trustee was directed 
to pay the income of the part set aside for each child 
to him or her for life. Ifeither of the children died 
without children, then the income which such de- 
ceased child was to receive under the trust, if living, 
was to be paid to the survivors in equal shares, and to 
the children of any deceased child, the latter to take, 
as a class, the share that the deceased parent would 
have takenif living. If either of the children of the 
testatrix should die leaving children, then the trustee 
was directed to divide the principal or part from which 
the deceased parent received the income into as many 
parts as there were children of such deceased parent 
surviving, and deliver one of such parts to each of said 
children who had then attained the age of twenty-five 
years, to hold absolutely. But if any of said children 
were under that age, then the trustee was to hold the 
share of such child and pay the income thereof 
to him, until he arrived at that age, when he 
was to receive the principal absolutely. And 
if any child of such deceased parent should die before 
reaching the age of twenty-five, then his part was to 
be paid to her surviving brothers and sisters, and if all 
the children of such deceased parent should die before 
arriving at that age, then the trustee was to pay the 
share of the deceased parent, to which they would 
have been entitled if living at said age, in equal shares 
to the children of the testatrix then living, and if none 
of the children of the testatrix were then living, the 
trustee was directed to pay said sums over to her surviv- 
ing grandchildren, in equal shares, to hold absolutely. 
Upon the death of the last surviving child the trustee 
was directed to divide all the bonds and securities re- 
maining in its possession, in the manner above de- 
scribed, in which the principal of the fund for the 
benefit of the husband was to be disposed of. The hus- 
band and two of the sons were appointed executors of 
the will, and the residuary estate was bequeathed to 
them in trust to convert into money and to pay certain 
legacies, and the remainder to the heirs at Jaw of the 
testatrix, ‘‘ who, by the laws of the State of New York 
relating to the distribution of intestate estates, would 
have been entitled to receive the same”’ in case of in- 
testacy. The husband died on the 9th day of June, 
1889, and that part of the trust intended for his benefit 
has terminated. Mrs. Cross left two sons and two 
daughters. One of the sons is married, but has nochil- 
dren; the other never married. One of the daughters 
is a widow, and has three children, one of whom is 
married. The other is married, but without children. 
The two sons, as surviving executors and trustees un- 
der the will, and individually, withthe daughter, who 
is without children, brought this action against the 
trust company, as trustee, and the widowed daughter 
and her three children, for the purpose of procuring a 
judgment declaring the trusts void, after the death of 
each of the primary beneficiaries, on the ground that 
they are in contravention of the statute against perpe- 
tuities. 

With respect to the provision for the benefit of the 
husband, the absolute ownership of the property be- 
queathed was suspended by the terms of the will for 
more than two lives in being at the death of the testa- 
trix. The fund could not be released from the trust 
till the death of the husband and the last survivor of 
the four children, and the case is therefore within the 
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statutory prohibition against the suspension of the ab- 
solute ownership and power of disposition of personal 
property. Ward v. Ward, 105 N. Y. 68; Smith v. Ed- 
wards, 88 id. 92; Colton v. Fow, 67 id. 348; Schettler v. 
Smith, 41 id. 328; Knox v. Jones, 47 id. 389; Costar v. 
Lorillard, 5 Paige, 172; 14 Wend. 265. 

The absolute ownership and power of disposition 
was further suspended upon the lives of those grand- 
children of the testatrix who were under twenty-five 
years of age at the death of her last surviving child, 
and until such grandchildren, respectively, arrived at 
that age, as to the share of each of them inthe personal 
estate, and this might possibly involve a suspension of 
the whole or some part of the property embraced in 
the trust upon a life or lives not in being at the death 
of the testatrix. Van Cott v. Prentice, 104 N. Y. 56; 
Hawley v. James, 16 Wend. 61; Smith v. Edwards, 
supra. 

The trusts created for the benefit of the children 
seem to be open to the same objection. In so far as 
the duration of the trust is concerned, it might be held 
good in the contingency of the death of the first bene- 
ficiary, leaving children, because in that case the sus- 
pension is only upou the life of such beneficiary, whose 
children take absolutely. The difficulty with this fea- 
ture of the case is, that as to thechildren of a deceased 
parent who are under twenty-five at his death, the ab- 
solute ownership is liable to be further suspended upon 
the life of a child born after the death of the testatrix. 
Tiers v. Tiers, 98 N. Y. 328. But the disposition of the 
bonds, in the event of the death of any of the children 
without issue, would seem to be clearly against the 
terms of our statute, as in that event the absolute 
ownership would be suspended during the life of such 
ebild, then during the successive lives of the other 
three, or the lust survivor of them. Then there was 
liable to be a further suspension during the minority, 
under twenty-five,of any grandchild living at the death 
of the last surviving child of the testatrix, as to the 
share of such grandchild, or for his or her life, within 
twenty-five years. 

This brief reference to the legal questions involved 
in the will, growing out of the bequests in trust, under 
our statute, has been thought necessary only for the rea- 
son that one of the defendants in this action, a grand- 
child of the testatrix, isan infant. Except for that 
fact it might be sufficient to say that upon the argu- 
ment there was no attempt made upon the part of any 
of the learned counsel for the defendants to uphold 
these provisions of the will as valid under our statute. 
On the contrary, they must be understood by the 
course of the argument as admitting that the trusts 
are not valid under our law, but notwithstanding this 
they strenuously urge that all the provisions of the 
will are legal, for reasons which must now be noticed. 
It has been found as a fact, conclusive upon us, that 
from a time anterior to the execution of the will, up 
to the time of her death, on the 29th of June, 1878, the 
testatrix and her husband were inhabitants of and 
domiciled in the State of Rhode Island; and further, 
that by the laws of that State, then and now in force, 
all the provisions, trusts and remainders contained in 
the will are valid and effectual. The will was admit- 
ted to probate, and the executors accounted, in that 
State. They transferred the bonds embraced in the 
trust tothe trustee, and these provisions of the will 
have been executed and carried out since the death of 
the testatrix. The bonds disposed of by the provisions 
in question were always actually within the State, and 
there seems to be no substantial controversy between 
the counsel with reference to the legal propositions as- 
serted in behalf of the plaintiffs, namely, that all the 
primary trusts are valid, and can be upheld under 
our law upon the principle that where several trusts 
are created by a will, which are independent of each 








other, and each complete in itself, some of which are 
legal and others illegal, and the legal can be separated 
from the illegal and upheld, without doing injustice or 
defeating what the testator might be presumed to 
wish, the illegal trusts may be cut off and the legal per- 
mitted to stand. Kennedy v. Hoy, 105 N. Y. 184; Man- 
ice v. Manice, 43 id. 384; Schettler v. Smith, supra; Sav- 
age v. Burnham, 17 id. 561, 576, 577; Post v. Hover, 35 
id. 5938, 598; Harrison v. Harrison, 36 id. 548; Van 
Schuyver v. Mulford, 59 id. 482; Tiers v. Tiers, supra. 
It is not necessary to a decision of this case to point 
out the precise application of this rule to the trusts in 
question, and therefore we will not stop to consider 
how far, if at all, the elimination of the subsidiary 
trusts would interfere with the scheme of the testa- 
trix as a whole, or the precise portion of the disposi- 
tion that would be permitted to stand under our law. 
On this principle, the only part of the property in ques- 
tion yet released from the trust is the share set aside 
for the benefit of the husband, the trust in his favor 
having terminated by hisdeath. The controversy is 
thus reduced, so far as this court is concerned, to asin- 
gle question, and that is whether this action can be 
maintained to declare invalid a disposition of personal 
property by will, perfectly lawful and valid at the place 
of the owner’s death, when made, but which would be 
invalid if this were a New York will. The property and 
the trustee are here. So are all the beneficiaries, ex- 
cept one of the grandchildren, who resides in the State 
of Connecticut. From the present situation of all par. 
ties interested in the property thus disposed of, it may 
be assumed that the trust is to be administered here. 
It is a general and universal rule that personal prop- 
erty has no locality. Itis subject to the law of the 
owner's domicile, as well in respect to a disposition of 
it by act inter vivos as to its transmission by last will 
and testament, and by succession upon the owner dy- 
ing intestate. This is,in substance, the language in 
which Judge Denio stated the lawin this court, and 
which he concisely and clearly extracted from the au- 
thorities cited by him. Parsons v. Lyman, 20 N.Y. 112. 
The learned judge added that “ the principle no doubt 
has its foundation in international comity, but it is 
equally obligatory, as a rule of decision in the courts, 
as any legal rule of purely domestic origin. It does not 
belong to the judges to recognize or to deny the rights 
which individuals may claim under it at their pleasure 
or caprice; but it having obtained the force of law by 
user and acquiescence, it belongs only to the political 
government of the State to change it whenevera change 
becomes desirable.’’ We have in this case the grand- 
children of the testatrix, who, next after her husband 
and children, were the objects of her bounty, claiming 
certain interests in the corpus of the trust-estate which 
vested in them under the terms of the will and the law 
of the domicile. They say that we bave no right to use 
the law of New York for the purpose of cutting them 
off from their inheri tance lawfully bequeathed to them 
by the law of the State where their ancestor was dom- 
iciled when she made formal disposition of her prop- 
erty. It is manifest that this presents a question touch- 
ing the disposition and transmission of personal prop- 
erty by will which must frequently arise, of the very 
higbest.importance. The plaintiffs admit that so far 
as concerns the formal requisites essential to the va- 
lidity of the will, asa testamentary instrument, the ca- 
pacity of the testatrix, and the construction of its pro- 
visions, the law of the domicile must govern; but the 
validity of the particular trusts attempted to be cre- 
ated depend upon the law of the State, the domicile of 
the legatee, and the government under which the fund 
is to be held and administered. In other words, it ir 
claimed that this case forms an exception to the gen- 
eral rule that a disposition of personal property is gov- 
erned by the law of the domicile of the owner, and that 
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the trusts must stand or fall, not upon that law, but 
the law of the domicile of the legatee. The rea- 
son for this exception is said to be that we will not 
permit a trust to be maintained and administered 
within the State which is contrary to its public policy, 
though valid when created. The mind does not read- 
ily accept the assertion that it is in fact contrary to the 
public policy of this State to permit the property em- 
braced in these trusts to be held and used here accord- 
ing to the terms of the will of the owner and the law 
of her domicile. Should our Legislature deem it for the 
public good to repeal the statute relating to wills, and 
to provide that all property should, upon the death of 
the owner, pass under the laws of intestacy, a disposi- 
tion by will of personal property actually within the 
territory of the State, but owned by a person domi- 
ciled in another State, would still be valid, providing 
it was valid by the law which governed the owner. 
When it is urged that we are bound by foreign law as 
to all the formal requisites of a will as a testamentary 
instrument, the capacity of the testator to make it, 
and its legal construction, meaningand effect, and not 
bound by such law with respect to the particular be- 
quests by which the testatrix has distributed her prop- 
erty among her heirs and next of kin, it is not per- 
ceived that such a distinction has any sound reason or 
principle to rest upon. A cause of action or right to 
property created by the statute laws of another State, 
and arising there, is recognized here, and may be en- 
forced, though our own statutes on the same subject 
may be different in details. The two statutes need not 
be identical in terms or precisely alike. It is enough if 
they are of similar import and character,founded upon 
the same principle, and possessing the same general 
attributes. Wooden v. Railroad Co., 126N.Y.15. It 
does not follow that a trust created by the laws of an- 
other State is contrary to our public policy with re- 
spect to accumulations, and the suspension of the ab- 
solute ownership, simply because the law of that State 
differs in some respects from ours. It may be assumed 
that all of our sister States have enacted Jaws on the 
subject having the same general purpose in view as our 
own. Some of them permita longer, and others pro- 
vide for a shorter, period of suspension, but the policy 
of allisthesame. The State of Rhode Island has a 
statute on this subject framed to secure the same end 
as ourown. It provides that no person shall have a 
right to devise any estate in fee-tail for a longer time 
than to the children of the first devisee—the first devi- 
see to takeanestate for life only, the remainder, on 
his decease, to vestin his children or issue generally, 
necording to the directions of the will. Pub. Stat. R. 
I., chap. 182, § 2; Sutton v. Miles, 10 R. 1. 348. While 
this statute, in terms, applies to realty, the principle 
embodied in it has been extended to bequests of per- 
sonal property by the decisions of the courts of equity 
of that State. The testatrix in the case at bar could, if 
domiciled here, have created the trusts in question, 
and suspended the absolute ownership of the principal 
of the fund tillthe death of the survivor of the two 
youngest grandchildren living at her death, and yet 
this disposition might result in keeping the property 
under the trust for as longa period of years as does the 
present will. The only material difference in the law 
of the two States on this subject is that in each a dif- 
ferent ruleis adopted for measuring the period within 
which absolute ownership may lawfully be suspended. 
Granting that, in most cases, this period might be 
longer in Rhode Island than in New York, have we 
any right, for that reason, to declare the dispositions 
ofthis will void? If so, then a person desiring to make 
a will must not only know the law of his domicile, but 
also the Jaw of every other country in which his per- 
sonal estate may happen to be at his death, and our 
courts will become the resort of dissatisfied heirs or 





legatees, seeking to nullify wills valid by the laws of 
the place where the persons who made them were dom- 
iciled. The question is not changed by the circum- 
stance that the trustee and the trust fund is within 
our jurisdiction, and all the beneficiaries but one are 
now residents of this State. The will was valid or not 
at the moment of the death of the testatrix, and if it 
was valid thenit is valid now. Nothing that has since 
transpired can change any right which it confers. Had 
au trustee been selected at the place of the domicile, in- 
stead of here, he would have been entitled to receive 
the bonds from their custodian in New York, and our 
courts would have enforced that right, as they have in 
least three of the cases which will be noticed here- 
after, and had the trustee afterward moved into this 
State, and brought the property with him, he could 
have held it by virtue of his original title under the 
will. It would be pushing the doctrine of State policy 
too far to hold now, after the trusts have beew treated 
as valid by all concerned for twelve years, that they are 
void. 

When an instrument affecting the title to personal 
property, valid in its origin, is sought to be set aside 
upon the ground that it is in some way contrary to the 
policy of our laws, a clear case must be established. In 
a recent casein this court its aid was sought to set 
aside bequests in a will made by a person here to char- 
itable and benevolent corporations in another State 
within two months prior to his death. Under our 
statute of 1848, providing for the incorporation of simi- 
lar institutions, such bequests were prohibited as to 
such corporations, and the argument in support of the 
action was that to permit beguests made here to the 
foreign societies within two months to stand would be 


against our public policy on this subject, but as it ap-, 


peared that po such restrictions existed in the State 
where the legatees were located, the bequests were 
held to be valid. JFlollis v. Seminary, 95 N. Y. 166. 
Judge Earl, in speaking for the court, employed lan- 
guage in discussing this question, which seems to be 
very much in point: ‘The courts will not enforce con- 
tracts for the payment of legacies which are against 
public policy. But it is not always easy to determine 
when contracts and legacies are against public policy. 
Some cases are plain, and have been settled by the re- 
peated decisions of the courts. Contracts tending to 
undermine public morals, to endanger the public 
health or the public safety, to prevent competition at 
judicial sales, to improperly influence legislation or the 
action of public officers or the administration of jus- 
tice, and to unreasonably restrain trade or marriage, 
all these have been condemned as against public pol- 
icy. In condemning such contracts, judges have acted 
upon what they deemed sound public policy, and have 
undoubtedly, in some measure, and ina remote sense, 
assumed legislative functions. Itis difficult to define 
and limit the power thus to enforce public policy which 
is not found in the statute law, and it should be exer- 
cised only in clear cases, and generally within limits 
already defined by decisions of acknowledged author- 
ity, based upon rules of common law. There is cer- 
tainly no occasion for stretching the power so as toap- 
ply it to new or doubtful cases in a State where the 
Legislature is in session one-third of the year, and thus 
competent to indicate the public will as to any line of 
supposed public policy. * * Contracts which are 
held to contravene public policy are always essentially 
vicious or always have evil tendencies. ‘They are not 
sometimes valid and sometimes invalid, but are always 
invalid, and the courts will never tolerate or enforce 
them.” The learned judge, to fortify his position 
quoted approvingly the language of Judge Story in the 
Girard Will Case, 2 How. 127: ** Nor are we at liberty 
to look at general considerations of the supposed public 
interests and policy of Pennsylvania upon this subject 
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beyond what its Constitution and laws and judicial 
decisions make known to us. The question, what is 
the public policy of aState, and what is contrary to it? 
if inquired into beyond these limits, will be found to be 
one of great vagueness and uncertainty, and to involve 
discussions which scarcely come within the range of 
judicial duty and functions, and upon which men may 
and will complexionally differ.” 

It is certain that there is no statute in this State that 
in terms condemns trusts in foreign wills that would 
be illegal if made here, and unless our judicial decis- 
ions furnish a rule on this subject, we are left to these 
vague, uncertain and conflicting notions in regard to 
public policy which Judge Story said “scarcely come 
within the range of judicial duty and functions.’’ It 
would be difficult to furnish a stronger illustration of 
the correctness of this remark than is to be found in 
the very able discussion of the question upon the briefs 
of counsel in this case. With commendable industry 
and learning, they have explored the whole field of 
discussion, but the leading cases, supposed to have a 
bearing on the question, are cited on both sides. The 
question as to what is public policy and what is con- 
trary to it is involved in so much uncertainty and con- 
fusion, as it must be from its very nature, that each 
side has been able to find in the cases of his opponent 
some expression of opinion favorable to his own views; 
and yet it can be said that all the cases cited from this 
court, when properly understood and limited as au- 
thority to the questions actually passed upon, were cor- 
rectly decided. The leading case relied upon by the 
plaintifis is Chamberlain v. Chamberlain, 43 N. Y. 424. 
The question involved in that case was the corporate 
capacity of a legatee in another State to take a chari- 
table bequest under a will here; and as it appeared 
that by the law ofthe State creating the corporation, 
and in which it was located, that it had power to 
take bequests by will, it was held that such bequest 
toit was valid. Judge Allen, in delivering the opin- 
iou of the court, said: ‘‘ The law of the testator’s dom- 
icile controls as to the formal requisites essential to 
the validity of the will as a means of transmitting 
property, the capacity of the testator, and the con- 
struction of the instrument. Personal property has no 
locality, and therefore the law of the domicile of the 
owner governs its transmission, either by last will and 
testament or by succession, in case of intestacy. But 
if within the lex domicilii a will bas all the forms and 
requisites to pass the title to personalty, the validity 
of the particular bequests will depend upon the law of 
the domicile of the legatee, and of the government to 
which the fund is, by the terms of the will, to be trans- 
mitted for administration and the particular purposes 
indicated by the testator. Whatever may be the law 
of Pennsylvania, a testator domiciled in that State can- 
not establish, by bequests of personalty to citizens or 
corporations of this State, a charity in trust to be ad- 
ministered here, inconsistent with the policy of the 
laws of this State. * * * Sofar as the validity of 
bequests depends upon the general law and policy of 
the State affecting property and its acquisition gener- 
ally, and relating toits accumulation and a suspension 
of ownership and the power of alienation, each State 
is sovereign as to all property within its territory, 
whether real or personal.” 

This language is broad enough to cover the plaintiffs’ 
contention. But the point we are now considering was 
not in any sense before the court, and the language of 
the opinion should be limited to the point under dis- 
cussion and which was decided. When the learned 
judge said that the validity of a particular bequest 
would depend upon the law of the domicile of the leg- 
atee, he had reference to the capacity of the legatee to 
take, and that of course depended upon the statutes 
of Pennsylvania. This is entirely evident from what 











he says in a subsequent part of the opinion (page 435): 
“No allusion has been made to the laws of that State 
regulating or restraining the accumulation of personal 
property or the suspension of the ownership and power 
of alienation of either real or personal there. The val- 
idity of the provision in favor of this society depends 
upon its power to take and hold in the manner and for 
the purposes indicated by the testator.” The power 
to take was no doubt governed by the law of the domi- 
cile of the legatee, as neither the will nor the law of 
the testator’s domicile could confer this power upon a 
corporation of another State. The case of Manice v. 
Manice, 43 N. Y. 387, also cited by both sides, decides 
nothing, so faras this question is concerned, except 
that a bequest by a citizen of this State in a will here 
to Yale College was valid, it having been shown that 
the college had capacity to take by the laws of its own 
State. By what law the validity of a trust is to be 
determined was not involved in the case. Indeed it 
was quite uncertain whether as to that bequest there 
was any trust at all. It was probably an absolute gift. 
Page 388. Despard v. Churchill, 55 N. Y. 192, was the 
case of a disposition by will in California by a citizen 
of that State, void under the laws of this State, in its 
material provisions, of personal property actually 
within this State. It was held that the validity of the 
disposition was to be determined by the law of the tes- 
tator’s domicile, and the court remitted the property 
to California, to be there administered in conformity 
with the provisions of the will of the owner. The 
learned judge who delivered the opinion of the court, 
after making reference to our statute against accumu- 
lation, said that, ‘‘as this sovereignty will not uphold 
a devise or bequest by one of its citizens in contraven- 
tion of that policy, it will not give its direct aid to sus- 
tain, enforce or administer here such a devise or be- 
quest made by acitizen of another sovereignty.’’ The 
authority cited for this proposition was Chamberlain 
v. Chamberlain. The learned judge added: * Yet it 
is no part of the policy of this State to interdict per- 
petuities or accumulations in another State.’’ It is 
quite significant however after what was said about di- 
rectly aiding in carrying out such a bequest, that this 
court remitted the property to another State, there to 
bs devoted to purposes which would have been unlaw- 
ful here. This course was adopted, not on the ground of 
policy, but because it was always the law in such cases 
to remit personal estate to the domicile of the owner, 
in the exercise of a sound judicial discretion. Parsons 
v. Lyman, supra; Harvey v. Richards, 1 Mason, 381- 
407. The plaintiffs’ argument in this case would seem, 
logically, to require the court to hold in such a case 
that, as to the property in this State, the owner died 
intestate; but Judge Folger was careful to state the 
principle upon which the case really turned, for after 
referring again to his statementin regard to giving any 
direct aid in carrying out here such a bequest, he 
added: ‘‘And yet they may not hold the bequest void 
when it is valid by the law of the State by which the 
disposition of the property is to be governed.’’ 

It is plain that the question now before us was not 
involved in these cases, and was not decided. The 
cases of Draper v. College, 57 How. Pr. 269; Kennedy 
v. Town of Palmer, 1 Thomp. & C. 581, and Mapes v. 
Society, 33 Hun, 360— in so far as they decide any 
principle applicable to this question —rest upon the 
authority of Chamberlain vy.Chamberlain. It can there- 
fore be safely asserted that there is no controlling au- 
thority in this State in support of the proposition that 
the validity of bequests in foreign wills may be tested 
by some otber law than that which governs in other 
respects, or that requires us to disregard the disposi- 
tion made of the fund in this case under the law of 
another State. The authorities cited in support of the 
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same criticism as those of the plaintiffs. They are not 
wanting in strong and clear expressions in favor of the 
rule that the validity of particular bequests in a will is 
to be determined by the Jaw of the testator'’s domicile, 
but in many of them the point was not necessarily in- 
volved, and the rule was stated or assumed as the set- 
tled law, by way of illustration, or for the purpose of 
reinforcing some other principle upon which the case 
turned. White v. Howard, 46 N. Y. 144; Inve Hughes, 
95 id. 55; Hobson v. Hale, id. 588; Bascom vy. Albert- 
son, 34 id. 584; Whicker v. Hume,7 H. L. Cas. 124; 3 
Am. & Eng. Enc. Law, 633; Whart. Confl. Laws, 
§§ 576-584; Dicey Dom. 294. 

The rule however is well settled in Massachusetts. 
A citizen of that State made a bequest to a town in 
New York for the benefit of the poor, which bequest 
would not be valid if made here, but it was held by 
the Supreme Court of that State, upon full considera- 
tion, that the bequest was valid, and that its validity 
was to be determined by the law of the testator’s dom- 
icile, and not by the law of New York, where the trust 
was to be executed. The doctrine of that case has 
ever since been followed in that State. Fellows vy. 
Miner, 119 Mass. 541; Sohiery. Burr, 127 id. 221; Sewall 
v. Wilmer, 132 id. 151. The same rule is laid down by 
the United States Supreme Court. Jones v. Haber- 
sham, 107 U.S. 174. 

The courts of this State have been exceedingly lib- 
eral in recognizing and enforcing rights acquired under 
the laws of other States, and even of foreigu countries. 
Teel v. Yost, 128 N. Y. 394. If there is any one of our 
statutes that may be said to represent a distinct policy 
of the State, it is that regulating the rate of intereet 
on money. Usury is a vice that avoids contracts into 
which it enters, and subjects the party receiving it to 
indictment; and yet it isthe settled law that a note, 
made by citizens of this State here, payable to a citizen 
of another State, at arate of interest that would be un- 
lawful here, but is lawful there, will be enforced by 
our courts, in favor of the holder in another State, and 
that too though the note was payable here, it having 
been given in renewal of a note, upon which the same 
parties were liable, made and payable in the other 
State. In such cases we give effect to the foreign law 
though contrary to our own, because it is the law that 
governs the contract. Staples v. Nott, 128 N. Y. 403. 
A rule which prescribes that the formal requisites and 
construction of a willand the testator’s capacity are 
to be determined by the laws of one State, and the va- 
lidity of his dispositions of personal property by the 
laws of some other State or country, would be exceed- 
ingly inconvenient and uncertain, and no sound prin- 
ciple or decisive authority requires us to sanction it. 
All these questions should be determined by the same 
law. Effect should be given to this, like every other 
will, if that can be done without disregarding legal 
rules, and we think it can. Every right that any party 
acquired under it by the law of the domicile ought, in 
justice and by comity, to be respected here. That law 
declares these trusts valid, and it is binding upon us by 
that comity which is part of our municipal law. The 
other view would not only defeat the intention of the 
testatrix, but would be contrary to justice and sound 
policy. Our statute relating to the suspension of the 
absolute ownership of personal property applies to dis- 
positions made within our own jurisdiction, and when 
it is deemed wise to extend it to such a case as this, 
the law-making power, and not the courts, should do 
it. It may be doubted whether the corporate powers 
conferred upon the trustee in this case are broad 
enough to authorize it to execute a trust created as 
this was. Laws 1853, chap. 204; Laws 1863, chap. 60. 
But though that question has come in incidentally on 
the argument, it is not properly before us. This is not 
an action to remove the trustee. There is no allega- 





tion in the complaint that it is incompetent to act, and 
no relief is asked on that ground. There is no finding, 
or request to find, on that subject. The want of cor- 
porate capacity in the trustee to act would not be fatal 
to the trust. The proper court would not allow the 
trust to fail because the trustee is disabled, but would 
appoint a new one. Perry Trusts (4th ed.), § 38. While 
not assenting to all the reasons for the decision con- 
tained in the numerous opinions below, our conclusion 
is that the judgment is right, and should be affirmed, 
with costs. 

All concur, except EARL, C. J., and PeckHaM, J., 
dissenting. 


a 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

EJECTMENT — EVIDENCE — TOWN RECORDS — PAROL 
PARTITION. —(1) A written instrument dated in 1767, 
produced from the town clerk’s records, signed and 
sealed by twenty-four persons, but not witnessed or 
acknowledged, which recites that the signers are the 
proprietors of a tract of land which had been granted 
to the town, is not evidence that such persons were 
the proprietors, as against a person who does not claim 
in privity with any of them. Hardenburgh v. Lakin, 
47 N. Y. 109. (2) Proof of actual entry and exclusive 
possession are necessary to render valid a title based 
on a parol partition. March 1, 1892. Sanger v. Mer- 
ritt. Opinion by Maynard, J. 15 N. Y. Supp. 511, af- 
firmed. 

FRAUD—CONVEYANCES—INTENT OF GRANTOR—AC- 
TION TO SET ASIDE—EVIDENCE—DECLARATIONS OF 
GRANTOR—PARENT AND CHILD—EMANCIPATION OF 
MINORS.—(1) Within a week after the commencement 
of an action against him defendant withdrew a bank 
deposit, and redeposited the most of it in his wife’s 
name, and executed a mortgage on his real estate to his 
brother for its full value. While the action was pend- 
ing he conveyed the real estate to a minor daughter, 
for a nominal consideration, and the mortgage was 
discharged of record. The action resulted in a judg- 
ment against defendant, on which execution issued 
and was returned unsatisfied. In a subsequent action 
by the same plaintiff to set aside the deed to the 
daughter as in fraud of creditors, the complaint did 
not allege, nor did the evidence show, that the money 
so withdrawn and the real estate so conveyed were all 
the property defendant had at the time of the convey- 
ance, or that he was then insolvent, or that he was 
thereby rendered insolvent. Held, that no fraudulent 
intent in making the conveyance was established. (2) 
Where defendant was examined in proceedings sup- 
plementary to execution, and his examination was re- 
duced to writing, and was read over to him, and was 
subscribed by him, it was error for the court to per- 
mit the referee who took defendant’s examination, 
and in whose possession it was, to testify as to what 
statements defendant then made, the writing itself be- 
ing the primary evidence of its own contents. If the 
statements which the plaintiff proved by Stephan had 
been contained in a letter written by Larkin, every 
one would admit that oral evidence could not be given 
of the contents of the letter, but that the letter, if it 
could be found and produced, would be the primary 
evidence, and would have to be resorted to to prove 
its conteuts. This evidence violated the rule which 
requires a party to produce the best evidence of which 
the case in its nature is susceptible. The rule is in- 
tended to prevent fraud and mistake, and is essential 
to the pure administration of justice. It forbids the 
introduction of substitutionary or secondary evidence 
when the original or primary evidence can be had. 
Where statements are formally reduced to writing fur 
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the express purpose of makinga record of them, and 
they are subscribed by the parties, the writing thus 
subscribed is the primary evidence, and when it is in 
the possession of a partr, or can be produced, it alone 
furnishes the competent evidence of its contents. In 
Vineent v. Cole, Moody & M. 258, Lord Tenterden 
said: “I have always acted most strictly on the rule 
that what is in writing shall only be proved by the 
writing itself. My experience has taught me the dan- 
ger of relying on the recollectionjof witnesses, however 
honest, as to the contents of written instruments. 
‘They may be so easily mistaken that I think the pur- 
poses of justice require the strict enforcement of the 
rule.” In People v. Hinchman, 75 Mich. 587, the de- 
fendant was examined before a justice of the peace, 
who held him for trialat the Circuit. His examina- 
tion was taken under oath before the justice, and re- 
duced to writing and was filed. Upon his subsequent 
trial at the Circuit his examination was presented in 
court, and the court admitted the oral testimony of 
the complaining witness as to what Hinchman testified 
to before the committing magistrate, as admissions 
made by him in the case, and it was held that that was 
error. ‘The learned judge writing the opinion said: 
“There was no claim made that the written deposi- 
tion did not contain all the testimony given by the de- 
fendant on the examination. The written deposition 
was the best evidence of what Hinchman testified to, 
and when it appeared that it was present in court it 
was the only admissible evidence of that fact, and it 
did not cure the error for the prosecutor to say that it 
was present, and he could read from the deposition if 
counsel desired. It was sufficient for the counsel to 
object to the introduction of the improper testimony, 
and he was not obliged to express his desire to have the 
deposition read.” Further illustrations of the rule 
which condemns this oral evidence will be found in 
Hamilton v. People, 29 Mich. 195; Newcomb v. Gris- 
wold, 24 N. Y. 289; White v. Price, 108 id. 661. (3) The 
trial court properly ruled that declarations made by 
defendant after the execution of the deed, and not 
part of the res geste, were not competent against the 
daughter, while if properly proved they would be com- 
petent against himself. Cuyler v. McCartney, 40 N. 
Y. 221. (4) The daughter testified that defendant fre- 
quently promised to give her the rea! estate in return 
for her aid to him in support of the family. The court 
charged that, in so far as the deed was given for ser- 
vices rendered by the daughter while a minor, they 
‘“‘were an inadequate consideration, as such services 
belonged to her father.’’ Held, erroneous, since a 
father may emancipate his minor child, in which case 
the child would become competent to contract as if of 
full age. March], 1892. Kain v. Larkin. Opinion by 
‘arl, C.J. 17 N. Y. Supp. 223, reversed. 


MUTUAL BENEFIT INSURANCE—INSOLVENT CORPO- 
RATION—DISTRIBUTION OF ASSETS—COSTS—RECEIVER, 

-(1) The constitution of a co-operative or assessment 
life insurance company provided that the assessments 
should be applied to the creation of two distinct funds 
one of which was a ‘‘ death fund "’ and the other a * re- 
serve fund;"’ that death claims should be paid from 
the “death fund,’’ and that no death claim should be 
paid from the ‘‘reserve fund”’ except upon a contin- 
yency that never happened. The company was dis- 
solved at the suit of the attorney-general, and a re- 
ceiver put in charge of its property. Held, that 
although the “ death fund ” was insufficient to pay the 
death claims in full, the death claimants were not en- 
titled to share in the “reserve fund.’’ Asa “going 


concern ’’ the company provided in its constitution for 
the creation of two distinct fands, and we do not think 
the ultimate destination of those funds was altered by 
The company agreed 


the dissolution of the company. 








to pay death claimants from a fund called the * death 
fund,” and no death claim was by the terms of the 
constitution (art. 6,81) to become otherwise due or 
payable except from the reserve fund, under the cir- 
cumstances thereafter mentioned, which were when 
such fund arrived at the amount of $100,000, which it 
never did. Taking this provision alone, | do not see 
how the holder of a death claim can found aright to 
demand payment from any other than the death fund. 
There is nothing in the article of the constitution or 
in the circumstances surrounding its adoption that 
would enable us to say this provision would not ob- 
tain in case the company were dissolved. Of course it 
was adopted with reference to the idea that it was to 
provide for a going concern, but when it carefully cre- 
ates a separate and distinct fund forthe payment of 
death losses, and plainly announces that the holder of 
a death claim shall look to no other fund for its pay- 
ment (except upon acontingency which has not arisen) 
it seems to us that such condition attends upon the 
claim at all times, even when presented to a receiver 
of the dissolved corporation. If it were not so to be 
regarded, it would seem that some provision altering 
or annulling the condition upon the dissolution of the 
company would naturally have been adopted. It lies 
with those who claim the abolition of this condition to 
show it, or else to show clearly that it was intended 
solely for application toa living company. This death 
fund was to be formed by depositing therein seventy- 
five per cent of the amount of each assessment levied 
for the purpose of paying death claims, and if the fund 
were not endugh to pay the whole of a death claim, 
the claimant was to receive buta pro rata share thereof 
with otherclaimants. There was never a legal right 
to be paid in full under all circumstances. The balance 
of twenty-five per ceut of the proceeds of each death 
assessment was to be transferred to the reserve fund, 
no part of which was to be used for expenses, but af- 
ter it reached $100,000 in amount the excess could be 
used as provided for by section 10 of article 7 of the 
constitution. The constitution also expressly provided 
for the uses to which the reserve fund could be put. 
They were specified in article 7, particularly in section 
9. Briefly stated, the fund was forthe purpose of en- 
abling those who remained certificate-holders at the 
time when an apportionment should be made to pro- 
cure or rather retain insurance by the aid of that fund. 
Those living certificate-holders who had an interest in 
the reserve fund could not retain it unless they con- 
tinued living members atthe time of an apportion- 
ment, and paid all assessments. By their death be- 
fore that time they forfeited all their claims to any 
portion of the fund, and their beneficiaries or personal 
representatives were relegated to the death fund for 
the payment of their claims. It is true there is no pro- 
vision which in terms states that upon the dissolution 
of the company the reserve fund shall be distributed 
to those who are living, and are the holders of certifi- 
cates, and are in good standing with all assessments 
paid. The fund was created for the purpose of aiding 
those persons to pay for their insurance who should, 
after the lapse of a certain number of years, be then 
the owners of certificates. If a man died he lost his 
chance or right to participate in the benefits to be de- 
rived from the existence of this fund. Hence it was 
essentially a fund forthe assistance of the living, to 
the entire exclusion of the claims of those who repre- 
sented deceased members. When the company is dis- 
solved, and it appears that the general purpose of the 
fund cannot, for that reason, be accomplished, we do 
not know upon what principle the claim can be 
founded that it must in that event be distributed, not 
to those living members who at that moment repre- 
sent the persons for whom the fund was created, but 
that it must go to pay all creditors, because it repre- 
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sents assets of the company. ‘This would bea most 
wrongful conversion of the fund from its original pur- 
pose. The argument seems to be that on account of 
the failure of the company the purpose of the fund can- 
not be fully met and accomplished, therefore it shall 
be put to uses for which it was never intended, and 
which are wholly incousistent with and opposed to 
such original intention. This is the practical result of 
the claim, which is based upon the fact that the con- 
stitution does not in terms provide for this fund upon 
a dissolution of the company. But when it is found 
that the constitution expressly limits the right of a 
holder ofa death claim to payment from the death 
fund, with an exception not material here, and when 
it is also found that the reserve fund was created for 
a special purpose, and that no death claimant could re- 
sort to it upon any pretext until it reached $100,000, we 
are of the opinion that the purpose of the reserve fund 
is so far made plain that there is no doubt of the right 
of the living certificate-holders at a particular date to 
share among themselves the moneys remaining in that 
fund. The fund is not assets of the company within 
the general meaning of thatterm. It is more inthe 
nature of atrust fund. We do not think that section 
8 of article 7 of the constitution is applicable to this 
state of affairs. That section permits the board of 
trustees, in their discretion, to use the securities in 
which the moneys forming the reserve fund had been 
invested, for the purpose of making any deposits re- 
quired or allowed by law or usage of this or other 
States, ‘or to meet any want or necessity of the asso- 
ciation that may hereafter arise by reason of unfore- 
seen contingencies.’’ ‘The true meaning of the latter 
part of the section is not entirely plain, but the want 
rv necessity spoken of must arise by reasou of unfore- 
seen contingencies, and while the company is alive and 
in the hands of its board of trustees, for the question 
f the application of the securities is to be decided by 
such board. When the company was dissolved the re- 
serve fund was not left to be disposed of under the 
rules to be applied by law to the distribution of the 
assets of insolvent corporations, free from the provis- 
ions already spoken of. The implication from the 
language used in the constitution and in the certifi- 
cates is plain, aud forms part of the contract, and must 
be respected when the reserve fund comes to 
be distributed. O’Brien v. Society, 117 N. Y. 
510. (2) The constitution also provided that the re- 
serve fund should be paid only to those members who 
were living when the fund was to be divided, and who 
had paid all assessments. After the suit to dissolve the 
company had been begun, an assessment was made by 
order of court. Held, that those who paid such assess- 
ment were entitled to be repaid such assessment in 
full out of the reserve fund, and that the balance 
should be divided pro ruta among those members who 
had paid all assessments up to the commencement of 
the suit, regardless of the last assessment, since the 
pendency of the suit was a sufficient excuse for the 
members who failed to pay the last assessment. (3) 
The time at which to determine which members were 
to share in the reserve fund and which in the death 
fund is the date of the commencement of the suit and 
not the date of the decree of dissolution. (4) A death 
claim which had been approved before the levy of the 
last assessment made before suit, has no priority over 
other death claims where the assessment in question 
was not made to satisfy that particular claim, but 
merely to increase the death fund. (5) The costs of 
the receiver should be paid pro rata out of thetwo 
funds. March 1, 1892. /n re Equitable Reserved Fund 
Life Ass’n of City of New York. Opinion by Peckham, 
J. 16N. Y. Supp. 80, modified. 


SUBROGATION — MORTGAGES — VOLUNTEERS.—J. de- 
vised real and personal estate to his executors in trust 





to receive the income of the real estate, pay one-third 
to his widow and apply the other two-thirds to the 
maintenance of his children, and to invest the personal 
estate, accumulate the income and pay the aggregate 
over to the children at majority. The remainder in 
the real estate was limited to the children, the inter- 
est of each subject to be divested by his or her death 
without issue in the life-time of the widow. After the 
youngest child attained the age of twenty-one, de- 
fendant, J.’s widow and executrix, paid off a mortgage 
of 12.000 on the real estate, out of the personal estate 
in her vands, devised in trust for the children. Plain- 
tiffs cestatrix, one of J.’s children, assented to the 
payment of the mortgage out of the personal estate, 
and subsequently died during the life-time of the 
widow, without issue. Held, that plaintiff's testatrix 
acted not as a volunteer, but for the purpose of pro- 
tecting her contingent interest in the land, and plain- 
tiff, as her executor, was entitled to be subrogated to 
the rights of the mortgagee. [twas said by Chief Justice 
Marshall that equity would clothe the party thus pay- 
ing with the legal garb with which the contract he has 
discharged was invested, and it would substitute the 
party paying to every equitable interest and purpose, 
inthe place of the creditor whose debt he has dis- 
charged. Lidderdale’s Ex’rs v. Robinson’s Adm’r, 2 
Brock. 159, 168. This was said in relation toa surety 
in the particular case reported, but the principle is en- 
tirely applicable to a case like this. In Cole v. Mal- 
colm, 66 N. Y. 363, the doctrine was laid down by Earl, 
J., that the right of subrogation applies where a party 
is compelled to pay the debt of a third person to pro- 
tect his own rights or to save his own property. I 
think precisely the same principle applies if, instead of 
the property being his own absolutely, there is a con- 
tingency upon which it may be his, and he desires to 
protect it, and therefore pays the debt. The cases of 
Gans v. Thieme, 93 N. Y. 225, and Arnold v. Green, 116 
id. 566, while not particularly in point here, are yet 
evidences of the rule that no coutract need subsist 
upon which to base the right of subrogation, and that 
it is a remedy which equity seizes upon in order to ac- 
complish what is just and fair as between the parties, 
where the party seeking the aid of the court and the 
benefit of the rule has been uo mere volunteer, and 
where his action is based upon general equitable rules 
which it is the particular province of a court of equity 
to enforce. March 1, 1892. ease v. Egan. Opinion 
by Peckham, J. 15 N. Y. Supp. 200, reversed. 


WILL—PROBATE—REVIEW ON APPEAL—MANDATE. 
—(1) Where, on an application for the probate of a 
will, the only evidence in the record is that of the two 
subscribing witnesses, and there is no contradiction 
between them, the only question being as to what in- 
ferences are to be drawn from their testimony, which 
does not in exact words prove the due execution of the 
will, arecital in the judgment of the General Term 
that the decree of the surrogate is reversed upon the 
facts does not prevent the Court of Appeals from in- 
quiring into the sufficiency of the evidence. Re Hunt, 
110 N. Y. 278. (2) Where a will is contested on the 
ground that it is not the will of the testator, and that 
it has been fraudulently altered since its execution, 
and the surrogate refuses probate on the ground that 
the execution of the will has not been proved, without 
hearing any evidence on the issue of alteration, the 
General Term, on reversing such decree, should re- 
mand the case to the surrogate for trial of the said 
issue of alteration. Dack v. Dack, 84 N. Y. 663. 
March 1, 1892. Jn re Wilcow’s Will. Opinion by Peck- 
ham, J. 14 .N. Y. Supp. 109, modified. 


WILLS—DEATH WITHOUT IssvE.—Testator devised 
his property in equal shares to his seven childreu. As 
to the share of one of the daughters, testator provided 
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that on herdeath it should be equally divided among 
his other children, unless she disposed of it by will. As 
to the share of one of the sons, testator provided that 
in case of the son's death without a will testator’s ex- 
ecutors could, in their discretion, pay his share either 
to the son’s children or to testator’s other children. 
Held, that these provisions clearly contemplated the 
death of the devisees after that of testator, as well as 
during his life-time,and that under a further provision 
in the will that in case of the death of any of the chil- 
dren, except the daughter above referred to, ‘* without 
child or children or heirs of the body,’ the share of 
such deceased child should go to the testator’s other 
children, ‘‘subject to the like limitations as the be- 
quests hereinbefore given,’’ the share of such a child 
dying without issue after testator’s death went to the 
surviving children, and not to the deceased child's ad- 


ministrator. March 1, 1892. Mead v. Maben. Opin- 
ion by Gray, J. 12N. Y. Supp. 5, affirmed; i4 id. 732, 
reversed. 


W1LLS—ESTATES IN REMAINDER.—Testator gave to 
his executors his real estate in trust, during the life of 
his wife, to pay her $2,000 a year, and out of the in- 
come remaining to pay the current expenses of the real 
estate and apply the balance once a year between ‘‘ my 
children.’’ The trustees were all empowered during 
the life of the wife to sell part of the land, and in case 
of such sale they were to retain one-third of the pro- 
ceeds as a trust fund for the benefit of the wife, and 
divide the remaining two-thirds among ‘“‘my chil- 
dren.’’ Testator provided that whereas the will made 
devises and legacies tu ‘‘ my children,” if any of them 
should be dead leaving issue surviving them, the issue 
should take the same share their parent would have 
received had such parent remained living. The execu- 
tors were further empowered and directed, on the 
death of the wife, to sell the remaining real estate and 
divide the proceeds among “my children.’’ Testator 
also gave the residue of his personalty, one-third to his 
wife and two-thirds to “my children,” and provided 
that, if certain money advanced to one of them should 
not be repaid, it should be deducted from his share in 
testator’s property. Held, that at testator’s death 
there vested an absolute estate in remainder in his 
children, with a substitution of their issue for those 
of his children then dead, the trust postponing only 
the period of enjoyment, and the provision for sale 
after the wife’s death being intended to conveniently 
sever the interests of those already entitled. March 1, 
1892. Tienken v. Tienken. Opinion by Finch, J. 15 
N. Y. Supp. 470, affirmed. 


——— PROBATE — DISMISSAL — WITNESSES — COMPE- 
TENCY—TRANSACTIONS WITH DECEDENT—INTEREST— 
INCOMPETENT EVIDENCE.—(1) Though the executor by 
whomawill is propounded for probate moves to dis- 
miss the proceedings, and the contestant assents 
thereto, dismissal is properly refused where counsel of 
a party who has been cited announce that they appear 
in support of the will. (2) A witness was offered by 
the contestants of awill, who had theretofore herself 
been a contestant, and who would, in case of the in- 
testacy of deceased, have taken absolutely one-fifth of 
his whole estate. By the will she was given for life the 
income of one-third of the residuary estate. No evi- 
dence was given to show which was of the most value. 
Held, that it would be assumed, in support of the sur- 
rogate’s ruling that she was incompetent, under the 
Code of Civil Procedure, section 829, to testify to per- 
sonal transactions and communications with deceased 
that her pecuniary interests would be promoted by de- 
feating probate. (3) Evidence incompetent when re- 
ceived may subsequently be stricken out by the trial 
judge, though no objection was made to its reception, 








March 1, 1892. Inre Lasak’s Will. Appeal of Scher- 
merhorn. Opinion by Earl, C.J. 10 N. Y. Supp. 80, 


844, affirmed. 
sds aidiepcapataii 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


BANKS — LIABILITY OF DIRECTORS — GROSS NEGLI- 
GENCE.—(1) A director of a bank, whose services are 
gratuitous, aud whose duties are to attend the bank 
ounce or twice a week to assist in discounting paper, to 
see how much money there is to lend, and once or 
twice a year to count the cash on hand, and examine 
the bills receivable and securities to see whether they 
correspond with the statement furnished by the offi- 
cers, does not owe the creditors of the bank such care 
as areasonably prudent man exercises in his own busi- 
ness, but is amenable only for fraud or for such gross 
negligence as amounts to fraud. Upon this point there 
is a general misapprehension in the popular mind. 
This finds expression after bank failures in severe con- 
demnation of directors, and a general assertion of the 
doctrine that their duty requires them to be familiar 
with all the details of the management. In the popu- 
lar mind they are held to the rule that they ought to 
take the same care of the affairs of the bank that they 
do of their own private business. Even the learned 
judge below evidently adopted this view when he said 
in his opinion: ‘‘If we were to decide this case on 
first impressions as to the conclusions of fact to be 
drawn, and under the decisions cited and rules laid 
down in the minority opinion in Briggs v. Spaulding, 
we would say there was gross negligence or want of 
the ordinary care that a man of fair intelligence would 
take of his own affairs.’’ It cannot be the rule that 
the director of a bank is to be held to the same ordi- 
nary care that he takes of his own affairs. He has lit- 
tle to do with either the cash or the books of the bank 
They are in the care of salaried officials, who are paid 
for such services and selected by reason of their sup- 
posed integrity and fitness. To expecta director, un- 
der such circumstances, to give the affairs of the bank 
the same care that he takes of his own business is un- 
reasonable, and few responsible men would be willing 
to serve upon such terms. In the case of a city bank, 
doing a large business, he would be obliged to abandon 
his own affairs entirely. A business man generally un- 
derstands the details of his own business, but a bank 
director cannot grasp the details of a large bank with- 
out devoting all his time to it, to the utter neglect of 
his own affairs. In Spering’s Appeal, 71 Penn. St. 11, 
the subject is very fully discussed by the late Justice 
Sharswood, and the rule of ordinary care is laid down. 
Not however the ordinary care which a man takes of 
his own business, but the ordinary care of a bank di- 
rector in the business of a bank. Negligence is the 
want of care according to the circumstances, and the 
circumstances are every thing in considering this ques- 
tion. The ordinary care of a business man in his own 
affairs means ove thing, and the ordinary care of a 
gratuitous mandatary is quite another matter. The 
one implies an oversight and knowledge of every detail 
of his business, the other suggests such care only as a 
man can give, in a short space of time, to the business 
of other persons from whom he receives no compensa- 
tion. We may also refer to Briggs v. Spaulding, 141 U. 
S. 132, which goes even further than our cases upon 
this point. It does not relieve a director from the con- 
sequence of gross negligence in the performance of his 
duty, but it holds that he is not responsible where he 
has used the ordinary care which bank directors usu- 
ally exercise. It is true this was the case of a Na- 
tional bank, but we apprehend that what is negligence 
on the part of a director of a National bank would, as 
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a general rule, be negligence by a director of a State 
bank, and subject to the same liability. In regard to 
what is ordinary care, regard must be had to the 
usages of the particular business. Thus, if the director 
of a bank performed his duties as such in the same 
manner as they were performed by all other directors 
of all other banks in the same city, it could not fairly 
be said that he was guilty of gross negligence, and care 
must be taken that we do not hold mere gratuitous 
mandataries to such a severe rule as to drive all hon- 
est men out of such positions. This thought is well 
expressed by Sir George Jessel, M. R,,in his opinion 
in Re Dean Coal Min. Co., 10 Ch. Div. 450. (2) A bank 
president, abetted by the cashier and several clerks, 
embezzled almost all the funds of the bank, and con- 
cealed the fraud by false entries in the books. His 
statements to the directors from time to time showed 
the bank to be in good condition. No fraud was dis- 
coverable in any of the books except the individual 
ledger, which by arule of the bank conforming toa 
custom largely prevalent, the directors were not al- 
lowed tosee. The directors were among the heaviest 
stockholders, and at the first suspension they raised 
nearly $300,000 on their individual credit to enable the 
bank to resume payment. Held, that the directors 
were not guilty of gross negligence. The individual 
ledger contains the accounts of the individual deposit- 
ors, aud this book, by the rules of a large majority of 
the Pittsburg banks, the directors are not allowed to 
see. This is aruleof policy on the part of most city 
banks, and the reason for it is at least plausible. A 
director largely engaged in business may have a num- 
ber of rivals in the same busiuess who are depositors 
inthe bank. If he is permitted to examine their ac- 
counts it gives him an advantage, and an insight into 
arival’s affairs that few business men would tolerate. 
Heuce it is a question with many banks whether to 
adopt this rule, or lose valuable customers, and they 
generally prefer the former. We are not speaking of 
the wisdom of the rule, only of its existence, as. bear- 
ing upon the question of the directors’ negligence. Are 
they to be held to be guilty of gross negligence in not 
examining a book which, by the rules of their own 
bank, and of four-fifths of the other banks in Pitts- 
burg, the directors are not? permitted tosee? Nordo 
we think the directors were bound to regard the state- 
meuts submitted to them as false, and the president, 
cashier and clerks as thieves. They had nothing to 
arouse suspicion. All of these gentlemen stood high. 
They were the trusted agents of the corporation, paid 
for their services, and regarded in the community in 
which they lived as honest men. They did not desert 
the ship like « parcel of drowning rats, but imperilled 
their private fortunes in an effort to keep it afloat. 
Under such circumstances it would be an act of gross 
injustice to hold them liable for the frauds of others, 
in which they had not participated, of which they had 
no knowledge, and which have only been brought to 
light with the aid of experts. We must measure this 
transaction by the light which these directors had at 
the time the transactions occurred. It would be un- 
fair to judge them by the calcium light which has been 
turned on for six years and which has enabled us to 
trace at last the sinuous path of Riddle and his con- 
federates in crime, and the means by which this bank 
has been robbed and plundered. Penn. Sup. Ct., Jan. 
4, 1892.  Swentzel v. Penn Bank. Appeal of Warner. 
Opinion by Paxson, ©. J. 


CARRIER—ACT OF GOD—FLOOD.— Where in an action 
by a passenger for loss of baggage it is admitted that 
the baggage was on a train which was destroyed by a 
flood, and the defendant introduces evidence showing 
that the flood was of such extraordinary character 
that it could not be foreseen or provided against, and 
that defendant’s servants and agents took such pre- 





cautions to guard the train as were possible, such evi- 
dence not being contradicted, it is proper to direct a 
verdict for defendant, the flood being an act of God. 
The loss was not made possible by the negligence of 
the defendant, but happened in spite of the utmost care 
exercised by agents and employees to escape the dan- 
gers it knew to exist or had reasonable ground to ap- 
prehend. I[t may be possible for us, looking back 
coolly and in the clear light of history on that terrible 
catastrophe, to see how property and life might have 
been saved if men on the ground had realized the aw- 
ful magnitude of the impending calamity. It was not 
realized. The inhabitants of the populous valley sat 
in their homes, or went about their business, while the 
deluge was approaching. So swift was its approach 
that the horseman running to warn the city was over- 
taken and swallowed up, and the flood fell unan- 
nounced, and swept the day express and the city of 
Johnstown before it. What was done on that day 
must be considered in the light of what was then 
known, and what, from such knowledge, it was rea- 
sonable to apprehend. So considered, the defense was 
complete. There was no question of fact for a jury to 
decide, and it was exactly right for the learned judge 
to tell them so, and to direct their verdict. Moore v. 
Railroad Co., 108 Penn. St. 349; Railroad Co. v. 
Cadow, 120 id. 559; Railroad Co. v. Bell, 122 id. 58. 
Sup. Ct. Penn., Feb. 1, 1892. Long v. Pennsylvania R. 
Co. Opinion by Williams, J. 


INDUSTRIAL SOCIETY—APPLICATION OF PROFITS— 
‘“LAWFUL PURPOSE’ —SUBSCRIPTION TO STRIKE 
FUND—INDUSTRIAL AND PROVIDENT SOCIETIES ACT, 
1876.—The application to ‘‘any lawful purpose” of the 
profits of an industrial society authorized by section 
12, subsection 7, of the Industrial and Provident So- 
cieties Act, 1876, and by the rules of the society, must 
be taken to mean an application to any lawful purpose 
ejusdem generis with the general purposes and objects 
of the society as contained in its rules. Where there- 
fore an industrial society established to carry on the 
trades of general dealers, manufacturers and farmers, 
passed a resolution ata properly-constituted meeting 
to devote a portion of the profits toa subscription to a 
strike fund forthe support of workmen on strike in 
the neighborhood, held, that the purpose was not 
‘*a lawful purpose” within the meaning of the rules of 
the society, and that the society must be restrained 
from such an application of its profits. 1Q. B., ’92, p. 
213. Warburton v. Huddersfield Industrial Society. 


MARRIAGE—CONTRACTS IN CONTEMPLATION OF DI- 
vORCE.— It is not against public policy fora wife, pend- 
ing suit for divorce, to give her husband a writing ac- 
knowledging an indebtedness from herself to him, 
creating alien on her land to secure the same, and 
promising to pay the debt on sale of the land, upon 
the condition that if divorce is not decreed the instru- 
ment shall be void. That a husband and wife may 
contract with each other with refereuce to a division 
of the property on the dissolution of the marriage re- 
lation by divorce, provided the contract is reasonably 
just and fair, see Blake v. Blake, 7 Iowa, 46, and Mar- 
tin v. Martin, 65 id. 255. Sup. Ct. Lowa, Jan. 28, 
1892. Niewkirk v. Nieukirk. Opinion by Rothrock, J. 

MASTER AND SERVANT—MANUAL LABOR.—The test 
of whether an employee is engaged in manual labor, 
within the meaning of the Employers and Workmen 
Act, 1875, is, whether such labor is his real and sub- 
stantial employment, or whether it is incidental and 
accessory to such employment. The appellant, a gro- 


cer’s assistant, whose duty it was to serve customers in 
a shop, had also other duties involving manual labor, 
such as making up parcels for customers, carrying par- 
cels from the shop to the cart at the door, and bringing 
up goods from the cellar tothe shop. Held, reversing 
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the decision of the Queen’s Bench Division, that such 
occupations were incidental to his real and suvdstantial 
employment asa salesman, and that he was not en- 
gaged in manual labor within the meaning of the Em- 
ployers and Workmen Act, 1875. 1Q. B., "92, p. 226. 
Bound v. Lawrence. 





WILLS—CHARITY—EVIDENCE.—Testatrix made a be- 
quest to the “Christian Missionary Society of this 
State.”” She was a member of the Church of Christin 
Indiana, and that church had but one missionary so- 
ciety in the State, which was commonly known by the 


name mentioned in the will, although its legal name | 


was the “ Missionary Society of the Churches of Christ 
in Indiana.” Held, that evidence of the above extrin- 
sic facts was admissible to identify the legatee, and 
the bequest was not void for uncertainty. The 
authorities seem to settle the rulein the construction 
of a will to be that, in looking for the intention of the 
testator surrounding circumstances may be taken into 
consideration, but that extrinsic evidence will not be 


will, yet that evidence of surrounding circumstances, 
of the subject-matter of the devise, and the person to 
be benefited thereby, is receivable to enable the court 
to determine both the subject and object of the testa- 
tor’s bounty, and for the purpose of determining the 
object of a testator’s bounty, or the subject of dis- 
position, a court may inquire into every material fact 
relating to the person who claims under the will, and 
to the property which is claimed as the subject of dis- 
position, and to the circumstances of the testater and 
his family and affairs, for the purpose of enabling the 
court to identify the person or thing intended by the 
testator. Wig. Wills, 101, 109, 112, 142; Redf. Wills, 
488, 578-587, 597-623; 1 Greenl. Ev. (15th ed.), $287, and 
note; Skinner v. Harrison Tp., 116 Lud. 139; Elliott v. 
Elliott, 117 id. 380; Noe v. Kern (Mo.), 6 8. W. Rep. 
239; Hall v. Stephens, 27 Am. Rep. 302. Iu a note to 
Chambers v. Watson, 46 Am. Rep., on page 77, the law 
is stated thus: That ‘ta misnomer or misdescription 
of a legatee or devisee, whether a natural person or 
corporation, will not invalidate the provision or defeat 
the intention of the testator, if either from the will 
itself, or evidence dehors the will, the object of the 
testator’s bounty can be ascertained.” No principleis 
better settled than that parol evidence is admissible to 





come to be well settled in recognized texts and by ad- 
judications of courts of high standing that the wife is 
not only competent in such cases, but is compelled to 
testify. Mr. Justice Stephen, in his Digest of the Law 
of Evidence, which is incorporated bodily in the 
American and English Encyclopedia of Law, as *‘con- 
taining the most clear and concise statements of the 
law of evidence extant,’’ declares the rule to be ‘‘ that 
in any criminal proceeding against the husband or 
wife, for any bodily injury or violence inflicted upon 


| his or her wife or husband, such wife or husband is 


competent and compelled to testify.’ 7 Am. & Eng 
Enc. Law, 102. And soit has been expressly declared 
in the following well-considered cases: Turner v. 
State, 60 Miss. 351; Dumas v. State, 14 Tex. App. 465; 
Bramlette vy. State, 21 id. 611. Moreover, the wife's 
competency being conceded, and her testimony being 
relevant, itis not perceived that any legal wrong is 
done to the defendant by compelling her to testify. 
As was said in Turner vy. State, supra: “If the propo- 


received to vary, contradict or control the terms of a | Sition be [as is contended in this case] that the wife 


has only a privilege of testifying or not, as she may 
elect, it is clear that the appellant cannot assign for 
error the action of the court incompelling her to give 
testimony over her objection, for if the action of the 
court be error, it is the privilege of the witness, and 
not the legal right or immunity of the defendant, which 
isimpaired. 1Greenl. Ev., § 451; 2 Phil. Ev. 941; 
Rose. N. P. Ev. 146; Reg. v. Kinglake, 11 Cox Crim. 
Cas. 499;'’ Bramlette v. State (Tex. App.), 2 8S. W. 
Rep. 765. In State v. Neill, 6 Ala. 685, may be found 
expressions which seem to give importance to the 
wife’s willingness to testify in cases of this sort; and 
so in Cotton v. State, 62 Ala. 12, and Woods v. State, 


| 76 id. 35, some basis for an argument opposed to our 


remove latent ambiguities, and when there is no per- | 


son or corporation in existence precisely answering to 
the name or description in the will, parol evidence 
may be given to ascertain who were intended by the 
testator. A corporation may be designated by its cor- 
porate name, by the name by which it is usually or 
popularly called and known, by a name by which it 
was known and called by the testator, or by any name 
or description by which itcan be distinguished from 
every other corporation; and when any but the corpo- 
rate name is used, the circumstances to enable tbe 
court to apply the name or description to a particular 
corporation, and identify it as the body intended, and 
to distinguish it from all others, and bring it within 
the terms of the will, may in all cases be proved by 
parol. St. Luke’s Home v. Association for Indigent 
Females, 52 N. Y. 191; Holmes v. Mead, id. 332; 
Gardner v. Heyer, 2 Paige, 11; 1 Jarm. Wills, 330; 1 
Redf. Wills, p. 691, § 42, pl. 40, and page 695, pl. 49. 
App. Ct. Ind., Jan. 19, 1892. Chappell v. Missionary 
Society of the Churches of Christ in Indiana. Opinion 
by Robinson, C. J. 


WITNESS—COMPETENCY—HUSBAND AND WIFE.—On | 
the prosecution ofa husband for an assault committed | 
on his wife, she is not only competent, but may be 


compelled to testify against the husband. The public 
has an interest in her testimony, to the end that crime 
may be punished, which is distinct from any purely 
personal right of hers, and which she cannot waive. 
Upon considerations of this character, the law has 





conclusion of the first point considered may be af- 
forded, butin the first case the language used was a 
mere dictum of the court, employed casually and ar- 
guendo only; in the last two what was said had no ref- 
erence to the competency of the wife to testify against 
her husband when an offense against her person is 
charged; and in all of them the declarations of the 
court were palpably made in view of or with reference 
to the principles which obtain in cases where the hus- 
band’s rights are only collaterally involved, and of 
course where the element of violence toward the per- 
son of his wife is not the gravamen of the proceeding. 
There is nothing in any of these cases which militates 
against the power of the court to compel the wife to 
testify upon the trial of the husband on a charge of as- 
sault and battery committed upon her. Sup. Ct. Ala., 
Jan. 7, 1892. Johnson v. State. Opinion by McClel- 
lan, J. 
NOTES. 
7. frequent appearance of pauper litigauts in the 
House of Lords has called for some strong expres- 
sions of opinion from the lord chancellor and other 
noble law lords. The public are under the impression 
that the House of Lords provides a means by which 
the rich may oppress the poor. They know nothing of 
the reverse picture of the intolerable oppression by 
which the impecunious suitor may drag up to the ul- 
timate tribunal an adversary however well or ill able 
to bear his own costs, which he will have to do in any 
event. <A pauper litigant is generally found as appel- 
lant before the House of Lords when he has been hope- 
lessly beaten in the courts below, and the game is al- 
ways ‘‘ heads I win, tails you lose,’’ because if the pau- 
per is successful he gets his costs, while if he loses of 
course he can pay none. The last victim was a solici- 
tor, and he will have at least the cold consolation of re- 
flecting that his case has called attention to an abuse 
of large dimensions in such a way as to insure a rem- 
edy being applied.—London Law Times. 
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CURRENT TOPICS, 

ROF. CHRISTOPHER G. TIEDEMAN, of the 
New York University Law School, publishes 
remarks “The Methods 


some on of Legal 
Education,” in the Yale Law Journal for March, 


which are well worth reading. We observe 
that the learned professor is inclined to 
tangle himself up in the useless discussion about 
the origin of law, in which so much valuable time 
has been squandered and so many fair quires of 
paper have been spoiled. At first, he says, he 
was inclined to adhere to Bentham’s theory that 
the judges make the law, but he continues: 

““When | look deeper into the origin of the law, and 
satisfied myself that all law, so far as it constituted a 
living rule of civil conduct, whether it takes the form 
of statute or of judicial decision, is but an expression 
of the popular sense of right through the popular 
agents, the legislator or the judge, as the case may be 
— then a new light was thrown upon what I was in- 
clined to pronounce an unwarrantable fiction, and I 
believed allthe more firmly that neither the judge nor 
the legislator makes living law, but only declares that 
to be the law which has been forced upon them, 
whether consciously or unconsciously, by the pressure 
of che popular sense of right, that popular sense of right 
being itself but the resultant of the social forces which 
are at play in every organized society.’ 

Now we undertake to say that there is very little 
law which 1s the resultant of the popular sense of 
right, but that most of 1t 1s the resultant of the 
eclectic sense of right in the Legislatures and judges. 
The popular sense is that common law 1s not com- 
mon sense —no dictum is more current than that. 
The great body of our common law originated in 
ages when the people were ignorant and debased, 
and were generally incapable of understanding the 
laws which the magistrates pronounced for them, 
Even in this time of education and enlightenment 
the popular sense of mght frequently is utterly at 
war with the judicial sense of right. It is the 
popular notion that if one murderously assails 
another, the latter may stand his ground and resist 
to extremity, but the judges tell him that he must 
run away if hecan. I[t1s the popular notion that 
if one seduces another’s wife, the injured husband 
may lawfully kill him at sight, but the judges 
instruct the juries that such conduct is murder, and 
the juries invariably side with the people. Before 
the populace could read or write, the judges laid it 
down that if a wife killed her husband it was 
petty treason, and if a wife committed certain 
crimes in presence of her husband, she was not 
responsible because he was presumed to have 
coerced her. The former probably never was 
popular among wives nor the latter among hus- 
bands, It 1s the popular notion that if a man owns 


a grain elevator he has a right to fix his own 


Vox. 45 — No. 17. 





charges for the use of it, but the judges say not so, 
and that the Legislature may regulate his charges. 
It is the popular notion that a man ought not to 
lose his vote because of the blunder of an official, 
but the judges tell the people that this is an erro- 
neous notion. It is the popular notion that a 
master ought to insure the care and fitness of all his 
servants and machinery, but this is not the law. 
So one might go on indefinitely. In fact, it seems 
true that so far from laws being the expression of 
the popular will they are generally in derogation 
or restraint of it. If law were the expression 
of the popular will, and not the emanation of the 
magisterial sense, there would be but one kind of 
law in the United States upon any given subject, 
instead of many diverse kinds, for it would be folly 
to suppose that the popular sense of right could 
depend upon State boundaries. We know of a 
house which stands across the boundary line be- 
tween Vermont and Massachusetts. There was a 
time when the occupant could lawfully sell rum in 
the Vermont end but not in the Massachusetts end. 
Now what had the popular notion of right to do 
with those conflicting laws, and in what sense did 
they spring from the conscience or mind of that 
evasive tenant as a unit of the populace? How far 
does the Supreme Court of Vermont represent the 
popular idea of justice by its judgment in the 
O’Neil case, in which it sentences a citizen of New 
York, for sending intoxicating liquors C. O, D. to a 
citizen residing at Rutland, to about $7,000 fine, 
and in case of non-payment, to imprisonment for 
more than fifty-four years? —this in spite of the 
constitutional (popular) inhibition of cruel and 
unusual punishments. To our own reasoning powers, 
so incapable of metaphysics, there seems nothing 
more incomprehensible than the argument that the 
judges do not make all the common law, and have 
not always made it, without the slightest regard to 
and often in utter defiance of what the people 
thought about it, and generally in the absence of 
any popular thought on the subject. 


On the exact subject of the best method of legal 
instruction, Prof. Tiedeman steers a middle course 
between case-law and text-book, or rather he cir- 
cumnavigates them, He says: 


‘‘ If L were called upon to establish a course of legal 
instruction, I would follow the German methods as 
nearly as the situation and public opinion in America 
would allow. I would make the course in the law 
school three years. During the first year I would con- 
fine the student to the study of the fundamental prin- 
ciples of the law with the aid of the most approved 
treatises, and without any resort to cases, except by the 
instructor, who would use them in the class-room for 
the purpose of illustrating the text. The second year 
would bein the main similar to the course of instruc- 
tion of the first year, with a partial introduction of 
* legal clinics’ and of the seminary methods. In the 
third year the instruction would largely consist of the 
study of cases and of practice and pleading. During 
the entire course in the law school I would place the 
ban upon the resort of the student to the law office. 
His clerkship in the law office should begin upon his 
graduation from the law school.” 
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This would indeed be an ideal course for rich 
and leisurely young men, although some might 
think that a previous or contemporaneous acquaint- 
ance with a law office would not hurt them. 

We have been favored with a copy of a bill pend- 
ing in Parliament for the establishment of a court 
of appeal in criminal cases, a tribunal which does 
not now exist in Great Britain. The court is to 
consist of the judges of the High Court of Justice 
and the Court of Appeal, excepting the lord chan- 
cellor, and a quorum shall not be less than three 
nor more than seven. Appeal is not a right of 
course, but can only be had on leave granted by at 
least two of the judges. No judge shall sit in 
review of a case tried before him or in which he has 
made any decision. Equal division works affirm- 
ance on appeal, but on a case stated necessitates 
reargument before an uneven number. The court 
may sit in divisions. Judgment is to be pronounced 
by only one of its members, The court may grant 
leave to appeal or for rehearing in the House of 
Lords. The appeal is used by the accused and 
limited to capital cases; the case stated is the 
resort of the trial judge to obtain a determination 
on a question reserved in any case. The court is to 
make rules and submit them to Parliament. The 
act does not apply to Scotland, 


Mr. District Attorney Eaton, of this city, did the 
right thing, if we are correctly informed, in ‘ pro- 
roguing’’ the late grand jury. When a grand jury 
1S sO sympathetic with criminals that it refuses to 
find indictments 1n clear prima facie cases, it 1s gh 
time that they should make way for more intelli- 
gent and honest citizens. It is gratifying to see the 
new district attorney thus early asserting himself, 
and he may be sure that the decent part of the 
community will applaud him. 

It is high time also that some of our law-makers 
should amend their manners, not to say their 
morals. In the discussion last week in the Assem- 
bly on the Woman’s Suffrage Bill, Mr. Wissig, of 
New York city, made himself conspicuously offen- 
sive by his remarks in opposition, so offensive indeed 
that his remarks were expunged from the record. 
They must have been pretty bad. Wissig has 
mistaken his place. He ought to be on the city 
police, with a special commission to protect well- 
dressed loafers who insult women on the streets, 
He and all the others of his kind may just as well 
learn that such a measure as woman’s suffrage 1s no 
longer to be sneered at, or laughed at, or made the 
subject of smutty jests. We are in favor of it, and 
if it should cause “dissension ” in Wissig’s family, 
so much the better. The reformers may not have 
gone the right way to work, but they are making 
popular sentiment in their favor all the time, and 
for that matter, so is Wissig. 





The question of the increase of crime 1s many- 
sided and never-ending. The London Zimes shows 











that in Liverpool criminals have increased forty per 
cent in number in the last thirty years, and that 
there the number of grave offenses, such as burg- 
lary and house-breaking, has trebled in the same 
time. This latter is out of proportion to the increase 
of population. The Times says the same complaint 
comes from all countries. In his charge to a grand 
jury recently, Judge Parker, of the United States 
District Court for the Northern District of Arkansas, 
stated that the number of murders known to have 
been committed in 1889 was 3,568, in 1890, 4,290, 
in 1891, 5,906. To this he adds half as many more 
undiscovered murders. Of the known murderers 
of 1890, 102 were lawfully executed and 127 were 
lynched, and of those of 1891, 128 were lawfully ex- 
ecuted and 195 were lynched; in other words, of 
the 10,196 known murderers of 1890 and 1891, only 
552 were put to death, and of these 322 were 
lynched. The causes of this increase of crime, Judge 
Parker stated as follows: ‘‘1. The indifference and 
incompetence of courts, both trial and appellate. 
2. The general prevalence of perjury which 1s so 
often invoked to cheat justice. 3. The direct and 
indirect use of corrupt influences, such as money, 
social power, or other agencies equally as strong and 
corrupting. 4. The sickly sentimentality which ex- 
ists in favor of the man who has reddened his hand 
with innocent human blood,so that persons possessing 
it waste all their sympathy on the criminal and have 
none for his innocent victim, and use all their power 
and influence for the guilty in covering up his 
crime or shielding him from merited punishment. 
5. And above all the indifference of the people them- 
selves to the terrible crimes which menace the peace 
of every household in the land.” It seems to us 
that to this sound exposition the judge might have 
added a stronger expression than ‘‘ sentimentality,” 
‘*sympathy ” or ‘‘indifference.” There seems to be 
a growing and hardly concealed admiration of the 
cowboy element in American life, nursed and pro- 
moted, especially in youthful minds, by slangy 
newspapers and flashy story-writers. It is only a 
few days since a young fellow committed, in one 
day, on the greatest railroad in this country, assaults 
with intent to kill, burglaries and robberies enough 
to land him in prison for a hundred years, to say 
nothing of the danger in which he put the lives of 
hundreds of travellers on the railroad, the story of 
which he details with commendable frankness; and 
yet it may well be suspected that there is no very 
deep feeling of indignation against him on the part 
of those who have read the accounts of the thrilling 
exploit, announced in bold head-lines, and his cool 
confession. The most noticeable expression ot opin- 
1on on the subject is that of his female Sunday- 
school teacher, who is sure, good silly woman, that 
he must be crazy to have so forgotten her lessons! 
Other fool-women are protesting against his man- 
acles, and filling his cell with fruit and flowers. 
The sentimentality ot which Judge Parker speaks 
has been recently exemplified in the case of two very 
worthless women in England, Mrs. Maybrick and 
Mrs, Osborne. One of the leading London news- 
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papers complains, in speaking of these two cases, 
that the community 1s growing ‘‘ Americanized.” 
This is one point in which imitation of this coun- 
try should not be recommended. We wish the other 
States would imitate Texas in the perseverance and 
efficiency with which her officers and courts follow up 
such criminals, although we do not admire the tech- 
nical leaning of her court of criminal appeal. When 
we read the accounts of that young devil’s capers 
on the Central railroad the other day, we remem- 
bered Punch’s recipe to prevent railroad acci- 
dents, namely, to tie a railway director on the cow- 
catcher; and it occurred to us that it might be well 
to run a pioneer express train every day, filled with 
express company directors, newspaper reporters, 
story-writers and female Sunday-school teachers and 
fruit-and-flower missionaries, just to make the track 
safe for the rest of the public. 





NOTES OF CASES. 

N Greenville Ice & Coal Co. v. City of Greenville, 
Supreme Court of Mississippi, December 14, 
1891, it was held that ‘‘An act to encourage the 
establishment of factories in this State, and to 
exempt them from taxation,” and declaring exempt 
from taxation for ten years the machinery used for 
the manufacture of cotton or woollen goods, yarns or 
fabrics composed of these or other materials, or for 
the making of all kinds of machinery or implements 
of husbandry. ‘‘or all other things or articles not 
prohibited by law,” exempts only machinery used for 
making articles of like character with the articles 
enumerated, and does not exempt ice factories. The 
court said: ‘*The words ‘not prohibited by law’ 
convey no meaning, and may be disregarded in any 
effort to ascertain the construction of the statute, 
inasmuch as neither the manufacture of any textile 
fabrics, nor machinery nor agricultural implements, 
nor any other manufactured product are prohibited 
by law. The general words, ‘all other articles or 
things not prohibited by law,’ by a well-known rule 
of statutory interpretation, must be referred to the 
particular words which they immediately follow, and 
will include only articles or things ejusdem generis 
with those specifically enumerated, unless the context 
clearly requires that the general words shall be 
construed in their larger signification. We nowhere 
find in the act any words or provisions indicative of 
a clear legislative purpose to extend the exemption 
further than the specifically enumerated cases, and 
others of like character. It must not be forgotten 
too that this well-known rule of interpretation is of 
special application and force in seeking to ascertain 
the legislative intent in statutes which require 
strict construction. Statutes imposing burdens of 
taxation receive strict construction, and statutes 
exempting from the common burden of taxation 
must likewise receive such construction. Further- 


more, if we look to the fourth section of this very 





obscure and imperfect statute, the foregoing view 
will receive strong confirmation. This fourth sec- 
tion, 1f it means any thing, declares that all capital 
hereafter employed in canning factories and capital 
employed in the operation of the Clement’s attach- 
ment shall be exempt from taxation, as provided in 
the first and second sections of the act. Now can- 
ning factories and the Clement’s attachment are not 
ejusdem generis with the specifically enumerated 
cases exempted from taxation in the first section of 
the act. They were not included in the words, 
‘all other articles or things not prohibited by law,’ 
and are therefore themselves specifically named for 
exemption in the fourth section. This exemption 
of canning factories, etc., in the fourth section, is 
wholly idle and meaningless if all factories, of 
every character and description, had already been 
exempted by the general words in section 1 which 
we have been considering. The statute must be 
held to mean all those other manufactured articles 
or things of character similar to the particular 
classes just then enumerated, to-wit, machinery 
used for making machinery or implements used in 
husbandry. The party pleading exemption from 
taxation has imposed upon him the burden of 
clearly showing his title to the immunity claimed, 
and if his right may be fairly said to remain in 
doubt, the claim must be denied. We are of 
opinion that factories for the manufacture of ice 
are not entitled to the exemption provided by the 
statute.” 


In Ex parte Rapier and Ex parte Dupre, Federal 
Supreme Court, February 1, 1892, it was held that 
the act of Congress, September 19, 1890, excluding 
lottery matter from the mails, is within the consti- 
tutional power conferred by the grant of authority 
to establish post-offices and post-roads, and in no 
way abridges the freedom of the press or the right 
of free communication, Chief Justice Fuller said: 
“In Ex parte Jackson, 96 U. 8. 727, 1t was held 
that the power vested in Congress to establish post- 
offices and post-roads embraced the regulation of 
the entire postal system of the country, and that 
under it Congress may designate what may be car- 
ried in the mail and what excluded; that in exclud- 
ing various articles from the mails the object of 
Congress is not to interfere with the freedom of the 
press or with any other rights of the people, but to 
refuse the facilities for the distribution of matter 
deemed injurious by Congress to the public morals; 
and that the transportation in any other way of 
matters excluded from the mails would not be tor- 
bidden. Unless we are prepared to overrule that 
decision, it is decisive of the question before us. 
It is argued that in Jackson’s Case it was not urged 
that Congress had no power to exclude lottery mat- 
ter from the mails; but it is conceded that the 
point of want of power was passed upon in the 
opinion. This was necessarily so, for the real ques- 
tion was the existence of the power, and not the 
defective exercise of 1t. And it 1s a mistake to 
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suppose that the conclusion there expressed was ar- 
rived at without deliberate consideration. It is in- 
sisted that the express powers of Congress are lim- 
ited in their exercise to the objects for which they 
were intrusted, and that, in order to justify Con- 
gress in exercising any incidental or implied powers 
to carry into effect its express authority, it must 
appear that there is some relation between the 
means employed and the legitimate end. This is 
true; but while the legitimate end of the exercise 
of the power in question is to furnish mail facilities 
for the people of the United States, it is also true 
that mail facilities are not required to be furnished 
for every purpose. The States, before the Union 
was formed, could establish post-offices and post- 
roads, and in doing so could bring into play the 
police power in the protection of their citizens 
from the use of the means so provided for purposes 
supposed to exert a demoralizing influence upon the 
people. When the power to establish post-oftices 
and post-roads was surrendered to the Congress, it 
was as a complete power; and the grant carried 
with it the right to exercise all the powers which 
made that power effective. It is not necessary that 
Congress should have the power to deal with crime 
or immorality within the States in order to main- 
tain that it possesses the power to forbid the use of 
the mails in aid of the perpetration of crime or im- 
morality. The argument that there is a distinction 
between mala prohibita and mala in se, and that 
Congress might forbid the use of the mails in pro- 
motion of such acts as are universally regarded as 
mala in se, including all such crimes as murder, 
arson, burglary, etc., and the offense of circulating 
obscene books and papers, but cannot do so in re- 
spect of other matters which it might regard as 
criminal or immoral, but which it has no power it- 
self to prohibit, involves a concession which is fatal 
to the contention of petitioners, since it would be 
for Congress to determine what are within and 
what without the rule; but we think there is no 
room for such a distinction here, and that it must 
be left to Congress, in the exercise of a sound dis- 
cretion, to determine in what manner it will exer- 
cise the power it undoubtedly possesses. We can- 
not regard the right to operate a lottery as a funda- 
mental right infringed by the legislation in question; 
nor are we able to see that Congress can be held, in 
its enactment, to have abridged the freedom of the 
press. The circulation of newspapers is not pro- 
hibited, but the government declines itself to be- 
come an agent in the circulation of printed matter 
which it regards as injurious to the people. The 
freedom of communication is not abridged, within 
the intent and meaning of the constitutional pro- 
vision, unless Congress is absolutely destitute of 
any discretion as to what shall or shall not be car- 
ried in the mails, and compelled arbitrarily to as- 
sist in the dissemination of matters condemned by 
its judgment through the governmental agencies 
which it controls. That power may be abused fur- 
nishes no ground for a denial of its existence, if 
government is to be maintained at all.” 








THE DERBY ELECTION CASE. 


N the Derby Election Case, 41 N. Y. St. Rep. 932, 
Judge Gray states that because of section 605 of 
the Code of Civil Procedure, relative to an injunction 
the mandamus issued in the Derby case by the 
Special Term was a nullity, and that only because 
of the stipulation of the parties accompanying the 
record and the failure of the State canvassers to 
raise the objection, did he proceed to determine the 
questions at issue in that case upon the merits, 
The following is his language on this point: 


“If we were free to consider and determine the right 
or propriety to order the writ of mandamus to issue in 
this matter, we should not hesitate to hold that it 
should not have been granted by the Supreme Court 
ata Special Term. Though the writ is in form one of 
peremptory mandamus, yet it is by force of its terms 
and commands, in effect, an order which restrains a 
board of State officers engaged in the performance of, 
or about to perform, a duty imposed by the statute. 
We think that this provision of the Code (§ 605) is ap- 
plicable to all cases where the object of the proceeding 
is to restrain State officers or boards while engaged in 
the performance of a legal or statutory duty, and that 
its effect cannot be evaded by issuing a writ of man- 
damus, by the terms of which the State officers are re- 
strained. * * * However, because of the stipula- 
tion of the parties, which accompanies the record here, 
and because of the failure of the defendants to the pro- 
ceeding to raise the objection, we have concluded to 
overlook the question of jurisdiction, and to deter- 
mine the questions at issue upon their merits.” 


These remarks were clearly oliter. Indeed the 
learned judge himself admits this. I shall en- 
deavor to demonstrate that his construction of the 
stipulation was incorrect and that his construction 
of the Code is unsound. 

First, as to the stipulation. There was nothing 
in the stipulation that foreclosed counsel from rais- 
ing the question of jurisdiction. Here is a copy of 
it, omitting the titles of the proceedings: 


‘It is hereby stipulated in each of the above-entitled 
proceedings that an appeal shall be immediately taken 
from each of the orders granted therein, at the Colum- 
bia Special Term, commencing December 5, 1891, and 
entered in Albany county clerk’s office December 
7, 1891, that the relators therein will print the pa- 
pers upon such appeals and furnish them so that the 
appeals shall besubmitted to the General Term now 
being held in the Third Department, on Tuesday, De- 
cember 8; that the respondents, upon such appeal, will 
accept notice of argument thereof for that day and 
unite with the appellants in a request to the General 
Term to put such appeals upon its calendar for that 
day, and immediately hear and decide such appeals; 
that the defeated party at General Term shall imme- 
diately appeal to the Court of Appeals, and the pre- 
vailing party shall accept short notice of argument of 
the appeals inthat court, and unite with the appel- 
lants in arequest to the court to place the appeals upon 
the present calendar and hear them upon some day to 
be fixed by the court therefor as early as practicable, 
and that the proceedings of the State board of canvass- 
ers relating to the canvass of votes for senator in the 
fifteenth, sixteenth, twenty-fifth and twenth-seventh 
senatorial districts be suspended until the decision of 
the Court of Appeals upon such appeal, providing such 
decision be made prior to December 30, 1891, and that 
such canvass shall be completed, and the certificates of 
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board of canvassers in accordance with the decision of 
the Court of Appeals in these cases, if so made, and also 
in the twenty-fifth district, in accordance with the de- 
cision of the Court of Appeals in this and other ap- 
peals.”’ 


the result, and of election made and issued by the State 


| 
Not a word here against raising any conceivable | 


point or objection. The question of jurisdiction 
was raised and argued by Judge Maynard before 
Judge Edwards at Hudson, He there argued that 
the Special Term had no power to issue the 
mandamus, because of section 605 of the Code of 
Civil Procedure, which provides that where a duty 
is imposed upon a State officer or board, an injune- 
tion order to restrain from the performance of that 
duty, or to prevent the execution of the statute, 
shall not be granted except by the General Term. 
What was there in the stipulation to prevent counsel 
from again pressing that point in the Court of 
Appeals? They raised every other conceivable 
technical objection. They argued in their points 
at page 5, that a mandamus ought not to issue to 
restrain public officers, because that was not the 
office of a mandamus. They argued that there had 
been no refusal of the State canvassers to perform 
their duty, and therefore mandamus could not issue. 
Brief, pp. 6, 8. They argued at page 6 that ‘the writ 
of mandamus cannot take the place of an injunction.” 
They argued at page 7, that a mandamus would not 
be granted in anticipation of a defect of duty or 
error in conduct. They argued that there should 
be a demand and refusal of a public officer, before 
mandamus could issue, Brief, p. 7. They argued 
at pages 9 and 10, that the writ of mandamus 
against the State board of canvassers ‘‘is an en- 
tirely new thing in this State ;” that “to credit such 
a precedent as this would be to invite an unlimited 
number of such cases upon the part of the persons 
who might suspect,” etc. They argued at page 10, 
“The order asked for in this action is of a mixed 
and mongrel character, part injunction, part writ of 
mandamus and part writ of prohibition. Such a 
combination is unknown in our practice.” 

I have thus outlined the substance of the entire 
argument made by Messrs, Maynard and McCurdy 
in their printed brief in the Derby case. They 
therefore did not refrain from raising the question 
of jurisdiction under section 605 of the Code, on 
account of the stipulation pursuant to which the 
cases were precipitated upon the Court of Appeals. 
The probability is that the reason they failed to 
raise this question was that the argument at Hud- 
son showed the point to be untenable. 

Second. It is not difficult to show that Judge 
Gray has misconstrued the Code. Section 605 of 
that Code reads: ‘‘ Where a duty is imposed by 
statute upon a State officer, or board of State 
officers, an injunction order to restrain him or them, 
or a person employed by him or them, from the 
performance of that duty, or to prevent the execu- 
tion of the statute, shall not be granted, except by 
the Supreme Court at the General Term thereof,” 
ete, An injunction order of course only issues in 
an action. By section 2068 of the Code of Civil 








Procedure, a mandamus to compel the State can- 
vassers to perform a statutory duty ‘‘can be granted 
only at a Special Term of the court.” 

Upon the part of the relators in the Derby case, 
the objection that the writ of mandamus was 
operating as an injunction was answered by quoting 
from Commissioners v. Boone County, 82 Ky. 632, 
that a mandamus “is ordinarily to compel an execu- 
tive or ministerial officer to perform an act, 97 omit 
to do an act;” and from Virginia v. Rives, 100 U. 8S. 
313, 324, ‘‘One of its peculiar and more common 
uses is to restrain inferior courts and to keep them 
within their lawful bounds.’ Other cases were cited 
to show that it was the province of the writ of 
mandamus to compel the State canvassers to follow 
the pathway created for them in the statutes, and 
to prevent them from going outside the lines thereof. 

The mandamus in the Derby case did not prevent 
the State canvassers ‘‘from the performance of 
that (statutory) duty;” nor did it “prevent the 
execution of the statute.” The order for the 
mandamus (record, p. 24), directed that a 

**Peremptory mandamus issue * * * command- 
ing the State board of canvassers to issue a certificate 
of election in accordance with certified statements as 
to the result of the election for senator in the sixteenth 
senatorial district of the State of New York, held No- 
vember 3, 1891, filed with the said board, and now in its 
custody, and as certified to them by the board of 
county canvassers of the counties composing the said 
district, in pursuance of the statute, and to make a de- 
termination of the result of said election upon the said 
certified statements, disregarding and without consid- 
ering any other papers of any nature whatever relating 
to the said election, or the result thereof, as to said of- 
fice, whether said papers are attached to the said cer- 
tified statement, or on file, or in the custody of the 
said board, or any member thereof, and without taking 
any proofs or considering any papers with reference to 
the determination of the said election in the said sena- 
torial district, except the said certified statements made 
pursuant to the statute, by boardsof county canvass- 
ers, * * * composing the said senatorial district.’’ 

The Court of Appeals decided in the Derby Case 
that ‘‘ there is no latitude afforded by the law for 
any determination by boards of county canvassers 
outside of the official returns which the statute pre- 
scribes, as the duty of county canvassers to make 
and file. * * * It is perfectly evident from the 
provisions of the statute that the limits for the 
action of the State board of canvassers are fixed, 
and that there is an utter absence of warrant for their 
proceeding upon any thing but the certified statements 
required by the statute to be made and filed by the 
county boards;” and the order granted by Judge 
Edwards was affirmed. 

It seems then that the writ of mandamus did not 
‘restrain himorthem * * * from the perform- 
ance of that duty, nor prevent the execution of the 
statute;’’ and that the inhibition of section 605 
would not have applied to this case, even if an 
Injunction ¢o nomine had been applied for. 

The Court of Appeals decided that the relator was 
not seeking to restrain the State canvassers from 
the performance of a statutory duty, and did not, by 
the mandamus, prevent the execution of the statute. 
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On the contrary, the State canvassers could, with 
safety and satisfaction to Derby, have canvassed 
the official certificates from the counties composing 
that district, and issued their certificate to Derby, 
without protest and without fear of punishment, 
notwithstanding the order of Judge Edwards. 
They did not issue a certificate to Derby, pending 
the proceedings before Judge Edwards, because 
they wished to get outside the statute. They wished 
to assume prerogatives not conferred upon them by 
_the statute and argued (see Maynard and McCurdy’s 
brief in the Sherwood case, p. 26), that by virtue 
of section 843 of the Code of Civil Procedure ‘‘ the 
State board of canvassers may also receive affidavits.” 

It seems to me clear that only by mandamus can 
the State canvassers be compelled to perform a 
statutory duty, and that such mandamus can only 
issue out of the Special Term, and that such a 
mandamus operating to prevent the State canvassers 
from considering extraneous matters, does not fall 
within the inhibition of section 605. 

The only possible evasion of this reasoning is in 
the line of Judge Gray’s contention that the man- 
damus was practically an injunction. This he 
argues in spite of the clear distinction in the Code 
between the two remedies and in the tribunals 
respectively invested with power to grant them. 
The one issues only in a special proceeding, the 
other in an action, and the provisions vesting juris- 
diction are addressed to the remedies as thus defined 
and authorized. Judge Gray, by acharitable stretch 
of construction, would change their name and 
office, and hold that the Code authorizes the Gen- 
eral Term to grant an injunction, when the Code 
expressly provides that the Special Term alone shall 
have that power! A tithe of this charity and liber- 
ality of construction on the part of the learned 
judge and three of his associates in the Onondaga 
case would have saved the disfranchisement of 
twelve hundred voters. In the Onondaga case, by 
strict construction, the court read a mandatory 
effect into mere directory provisions, and say that 
the ballots were void although the statute does 
not say so; but in the Derby case, Judge Gray goes 
out of his way to hold, by literal construction, that 
a mandamus may be an injunction in spite of the 
Code. 

In the words of Madame Roland, slightly altered, 
‘** Oh, obiter, obiter! how many follies are uttered in 
thy name!” It is highly probable that several 
members of the court did not intend to assent to 
Judge Gray’s obiter, and that if the question should 
ever be raised, his views would not go without 
dissent. 

InvING BROWNE. 


————»—___—_ 


REASONABLENESS OF RAILWAY RATES. 
‘THE first section of the Inter-State Commerce Act 
declares that railway charges for the transporta- 
tion of passengers and property shall be reasonable and 
just, and prohibits unreasonable and unjust charges 
for such service. Analogous provisious are to be found 








in the Constitutions or statutes of most of the States, 
and such was also the obligation imposed upon com- 
mon carriers by the common law. But it is obvious 
that the words “‘ reasonable and just,’’ when used with 
reference to railway rates, must be susceptible of great 
elasticity of interpretation. The infinitely varying 
circumstances of transportation of necessity make the 
question of reasonableness of rates an indefinite one. 
And it would not be strange that a question which is 
continually puzzling the minds of trained railway ex- 
perts, whose lives are devoted to its solution, should 
have given much trouble to the courts and railway 
commissioners of this country and England. It is the 
purpose of this article to examine some of the decis- 
ions upon the question of reasonableness of rates, and 
state with as much brevity as possible some of the gen- 
eral rules and their qualifications which have been 
enunciated and applied by tribunals having jurisdic- 
tion to determine the question. 

All controversies over the reasonableness of railway 
rates are ostensibly, and as far as the form of the pro- 
ceeding is concerned, controversies between the car- 
rier on the one hand and the aggrieved shipper on the 
other. But asa matter of fact in many cases the real 
defendant is some other shipper whom the complain- 
ant is endeavoring to strike at through the carrier. If 
we analyze the cases we find that they may be broadly 
divided into two classes, those in which the unreason- 
ableness complained of can benefit only the carrier, 
and those in which it may benefit some other indi- 
vidual, corporation, locality or class of business, at the 
expense of the complainant. In the second class of 
cases it is the element of discrimination which com- 
plicates the situation and makes it so difficult of solu- 
tion. 

It may be noted by way of preface that the right to 
have a judicial inquiry into the reasonableness of rates 
cannot be taken away from a railroad by legislation. 
Chicago, etc., R. Co. v. Minnesota, 134 U.S. 418. Nor can 
the government, under pretense of regulating trans- 
portation charges, require a railroad corporation to 
carry persons or property without reward. Stone v. 
Farmers’ Loan & Trust Co., 116 U. 8. 307, 311. And to 
take an extreme case, if the interests of the carrier and 
shipper in respect to rates are irreconcilable, that is, if 
the highest rate which the shipper can afford to pay 
will not recompense the carrier for cost of service, the 
carrier clearly could not be compelled to carry, for 
that would be taking private property for private uses, 
or at any rate for public uses, without just compensa- 
tion, as well as an infraction of certain other constitu- 
tional provisions. So that the carrier is at least enti- 
tled to charge a rate which will pay the cost of service. 
This proposition would seem to be elementary under 
the constitutional guarantees of our form of govern- 
ment. Butitis necessary to allude to it on account of 
the feeling that exists in some sections of the country 
that railroads are, or should be, compelled to carry at 
such a rate as will enable the shippe-: to prosper though 
it ruin the carrier. The power to regulate does not 
mean the power to destroy, and the extreme doctrine 
of the legislative power over corporations engaged in 
public employment affecting the public interest, 
enunciated in Munn v. /llinois, 94 U.S. 113, has been 
substantially modified if not overruled in the case of 
Stone v. Farmers’ Loan & Trust Company, already 
cited. See dissenting opinion in this case, 134 United 
States, 418. 

Not only may the shipper not exact a rate which will 
not pay the cost of service, but it may be unlawful for 
the carrier to agree to carry at a loss, as for instance 
where carriage at a loss results in the carrier recoup- 
ing itself by imposing a burden on like traffic at other 
points, or on other traffic. Such a course might con- 


stitute destructive and illegitimate competition and 
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therefore be unlawful. Lehman v. Southern Pacific Co., 
41..0C.C.1. 

Starting therefore with the proposition thatthe rate 
which may be prescribed by the legislative or judicial 
power must be just and reasonable to the carrier as 
well as to the shipper, and that a rate which does not 
pay the cost of service is unreasonable and unjust, and 
therefore not prescribable, let us examine first some 
of the factors in the situation which a carrier may 
rely on to defend its rates when attacked in a specific 
instance. 

It may rely upon the cost of service. Rice v. W. N. 
yY.&P. R. Co., 21. C. C. 486. This is an important 
element in the situation, and it is therefore necessary 
to understand the elements which go to make it up. 

In the business of railroad transportation the items 
which may be ordinarily charged against the cost of 
moving freight are the pay of the trainmen and hand- 
lers of freight, the cost of fuel, and the expense of 
track repairs, and the cost of loss and damage, calcu- 
lated in the ratio of ton miles made by the car or train, 
to the total ton miles of road. So a carrier may charge 
a higher rate for a more expensive kind of service. 
But if the more expensive service enhances the mar- 
ket price of the commodity it is not reasonable and 
just that the carrier should absorb all the additional 
profit in the article carried. The carrier should be 
amply compensated, but the producer should share the 
profit. Delaware State Grange v. N. Y., Phila. & N. 
R. Co., 41. C. C. 588. 

It is here interesting to note the well-known princi- 
ple of transportation, that while the aggregate cost of 
carriage increases with the distance, the cost per ton 
per mile decreases, so that the rate for transportation 
for along distance should be relatively less than that 
for a short distance. Manufacturer, ete., Union v. 
Minneapolis & St. L. R. Co., 41. C. C. 97. But like al- 
most all general rules in transportation business, this 
is subject to qualifications arising from special condi- 
tions, and it is not always safe to defend a relatively 
lower rate for a long than fora short time on this prin- 
ciple. An absolutely lower rate for a long and for a 
short haul is, as is well known, forbidden ‘‘ under sub- 
stantially similar circumstances and conditions” by 
the fourth section of the Inter-State Commerce Act. 

As certain elements in the cost of service vary in in- 
verse ratio to the volume of business, that is to say, as 
the expense of transporting freight which is offered for 
transportation regularly and in large quantities is less 
than where it is offered for transportation irregularly 
and in small quantities, it might seem to follow that 
the volume and regularity of the business is an ele- 
ment upon which the carrier may defend a rate as rea- 
sonable and not open to the objection of discrimina- 
tion. But the inter-State commerce commission holds 
that while these circumstances may be allowable fac- 
tors to determine the classification of different though 
similar kinds of freight, it does not imply that a large 
shipper of the same or like traffic can have any advan- 
tage over a shipper of smaller quantities. ‘* Like 
trafficof large shippers and of small shippers must 
have the same classification for car loads and for less 
than car loads.” Warner vy. N. Y. Central R. Co., 41. 
C. C. 382. 

It has however been held in England that a special 
agreement discriminating in favor of a large and reg- 
ular shipper and against small and irregular shippers is 
allowable, provided the real object of the railway com- 
pany is to obtain a greater remunerative profit by the 
special agreement, and it is willing to make the same 
agreement with all others upon the same terms, and 
provided the consideration given to the company in 
return for the advantages offered by it are adequate. 
Nicholson v. G. W. R. Co., 4 C. B. (N. 8.) 366; Nich- 
olson v. G. W. R. Co., 1 Ry. & Ca. Traff. Cas. 143. 





These cases afford a good illustration of the tendency 
of the English tribunals to attach weight to the pecu- 
niary interest of railroads in deciding between the car- 
rier and the shippers, for while the English tribunals 
attach, as has been pointed out elsewhere by the author 
of this article (Railway Gazette, vol. 24, No. 5), sapreme 
importance to the consideration of public convenience 
in determining questions arising under the Railway 
and Canal Traffic Acts, still the right of the railway to 
muke such arrangements as will fairly inure to its pe- 
caniary profit, although resulting in discrimination, is 
recognized to an extent to which it has not been as yet 
in the United States. It has been held in England 
however that it is not a valid consideration fora re- 
duced rate that the favored shipper is a customer of 
the same railway company in goods of a different kind 
(Bellsdyke Coal Company v. North British Ry. Co., 2 
Ry. & Ca. Traff. Cas. 105), nor that the shipper has 
agreed to use no other means of transportation for his 
goods fora long term of years. Diphwys Co. v. Fes- 
tiniog Ry. Co.,2 Ry. & Ca. Traff. Cas. 73. But the 
right of acarrier to charge such rates as will enable 
the railway investor to profit on his investment has 
been recognized in the United States, for acarrier may 
justify its rates on the ground that they are necessary 
to enable it to meet its fixed charges and pay a divi- 
dend on its capital stock. But its obligations of this 
nature must be actual and in good faith (Jn re Ewces- 
sive Freight Rates,4 I. ©. C. 48; Coxe Bros. v. Lehigh 
Valley Ry. Co., id. 535), or to put the proposition in 
concrete form, a carrier cannot defend rates on the 
ground that they are necessary to enable it to pay divi- 
dends on watered stock. Nor cana railroad select a 
part of its system, as for instance asmall subsidiary 
road, and maintain that a given rate is reasonable be- 
cause a less rate would make the operation of such 
subsidiary road unprofitable. ‘A selected fractional 
part of any great railroad might be taken, and ashow- 
ing made, by an apportionment of earnings and cost of 
operation and fixed charges, that it is unprofitable, but 
this would furnish no indication of its value and profit- 
ableness as an important part of the whole property.’ 
Delaware Stale Grange v. N. Y., Phila., ete., R., 41. C. 
C. 588, 606. 

The railroad is entitled to have taken into consider- 
ation its geographical situation, and the proportion, 
resulting therefrom, of its through business to its local 
business. For instance, if it ran through a sparsely- 
settled country it will be principally dependent for its 
expenses and profits upon its through traffic, and thus 
be entitled to charge a higher rate upon such through 
traffic than another railroad running through a thickly- 
settled country would be entitled to charge for a car- 
riage of similar distance. Evans v. Oregon Ry. Navi- 
gation Co., 11. C. C. 325. To this extent therefore the 
comparison of rates of railroads doing the same kind 
of transportation, but differently situated, is not a safe 
criterion by which to determine reasonableness of 
rates. Other considerations which enter into the de- 
termination of thequestion of the reasonableness of 
rates are the character of the commodity, the cost of 
its production, the extent and nature of the competi- 
tion in the business itself, the competition by other 
transportation lines and the interests of the public in 
the use of the commodity. Imperial Coal Co. v. Pitts- 
burg & Lake Brie R. Co., 2 1. C. C. 618. It would be 
impossible in the compass of an article like this to ade- 
quately discuss the relative importance of all these 
various factors, and the precedents already cited will 
illustrate the qualifications to which any general rules 
must be subject. The interests of three classes have 
always to be questioned, namely, producers, carriers 
and consumers, and it may be said that in no class of 
cases with which our judicial tribunals have to deal is 
there greater need of comprehensiveness of view and 
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of those qualities which make a good equity judge than 
in controversies involving reasonableness of transpor- 
tation rates. 

LAWRENCE GODKIN. 


a 


CONSTITUTIONAL LAW—POWER OF STATE 
TO REGULATE ELEVATOR CHARGES. 


UNITED STATES SUPREME COURT, FEB. 29, 1892. 


BuppD vy. PEOPLE OF THE STATE OF NEw YorK. 


PEOPLE OF THE STATE OF NEW YORK, EX REL. ANNAN, 
v. WALSH. 


PEOPLE OF THE STATE OF NEW YORK, EX REL. PINTO, 
v. WALSH. 


A State has power to regulate the charges of grain elevators 
carried on by individuals, and to enact that a violation of 
such regulation shall be a misdemeanor. 


T 2 first cause was in error to the Superior Court of 

Buffalo, State of New York. The other two cases 
were in errorto the Supreme Court of the State of 
New York. 


BLATCHFORD, J. On the 9th of June, 1888, the gov- 
ernor of the State of New York approved an act, chap- 
ter 581 of the Laws of New York of 1888, which had 
been passed by the two houses of the Legislature, 
three-fifths being present, entitled ‘‘An act to regulate 
the fees and charges for elevating, trimming, receiv- 
ing, weighing and discharging grain by means of float- 
ing and stationary elevators and warehouses in this 
State.” Theact was inthese words: ‘Section 1. The 
maximum charge for elevating, receiving, weighing 
and discharging grain by means of floating and sta- 
tionary elevators and warehouses in this State shall not 
exceed the following rates, namely: For elevating, 
receiving, weighing and discharging grain, five-eighths 
of one cent a bushel. In the process of handling grain 
by means of floating and stationary elevators the lake 
vessels or propellers, the ocean vessels or steamships 
and canal boats, shall only be required to pay the 
actual cost of trimming or shovelling to the leg of the 
elevator when unloading, and trimming cargo when 
loading. § 2. Any person or persons violating the pro- 
visions of this act shall upon conviction thereof be ad- 
judged guilty of a misdemeanor and be punished by a 
fine of not less than $250 and costs thereof. §3. Any 
person injured by the violation of the provisions of 
this act may sue for and recover any damages he may 
sustain against any person or persons violating said 
provisions. §4. This act shall not apply to any vil- 
lage, town or city having less than one hundred and 
thirty thousand population. $5. This act shall take 
effect immediately.”’ 

On the 26th of November, 1888, an indictment which 
had been found by the grand jury of Erie county, New 
York, in the Court of Sessions of that county, against 
J. Talman Budd, for charging and receiving fees for 
elevating, receiving, weighing and discharging grain 
intoand from a stationary elevator and warehouse, 
contrary to the provisions of said statute, came on for 
trial before a criminal term of the Superior Court of 
Buffalo, Erie county. 

The charge in the indictment was that Budd, at Buf- 
falo, on the 19th of September, 1888, being manager of 
the Weils elevator, which was an elevator and ware- 
house for receiving and discharging grain in the city 
of Buffalo, that city being a municipal corporation 
duly organized in pursuance of the laws of the State of 
New York, and having a population of upwards of one 
hundred and thirty thousand people, did receive, ele- 
vate and weigh from the propeller called the Oceanica, 








the property of the Lehigh Valley Transportation Com- 
pany, a body corporate, fifty-one thousand bushels of 
grain and corn, the property of said company, into the 
said Wells elevator, and unlawfully exacted from said 
company for elevating, receiving, weighing and dis- 
charging said grain and corn the sum of one centa 
bushel, and also exacted from said company, for 
shovelling to the leg of the elevator, in the unloading 
of said fifty-one thousand bushels of grain and corn, 
$1.75 for every one thousand bushels thereof over and 
above (he actual cost of such shovelling. 

The facts set forth in the indictment were proved, 
and the defendant’s counsel requested the court to in- 
struct the jury to render a verdict of acquittal, on the 
ground that the prosecution was founded on a statute 
which was in conflict both with the Constitution of the 
United States and with that of the State of New York; 
that the services rendered by Budd, for which the 
statute assumed to fix a price, were not public in their 
nature; that neither the persons rendering them nor 
the elevator in question had received any privilege 
from the Legislature, and that such elevator was not a 
public warehouse and received no license. The court 
declined to direct a verdict of acquittal and the de- 
fendant excepted. 

The court charged the jury that it was claimed by 
the prosecution that the defendant had violated the 
statute in charging more than five-eighths of one cent 
a bushel for elevating, receiving, weighing and dis- 
charging the grain, and in charging more than the ac- 
tual cost of trimming or shove'’ling to the leg of the 
elevator, in unloading the propeller; that the statute 
was constitutional, and that the jury should find the 
defendant guilty as charged in the indictment, if they 
believed the facts which had been adduced. The de- 
fendant excepted to that part of the charge which in- 
structed the jury that they might find the defendant 
guilty of exacting an excessive rate for shovelling to 
the leg of the elevator, and also to that part which in- 
structed the jury that they might convict the defendant 
for having exacted an excessive rate for elevating, 
receiving, weighing and discharging the grain and 
corn. 

The jury brought in a verdict of guilty as charged in 
the indictment, and the court sentenced the defendant 
to pay a fine of $250, and in default thereof to stand 
committed to the common jail of Erie county fora 
period not exceeding one day for each dollar of said 
fine. The defendant appealed from that judgment to 
the General Term of the Superior Court of Buffalo, 
which affirmed the judgment. He then appealed to the 
Court of Appeals of New York, which affirmed the 
judgment of the Superior Court of Buffalo, and the 
latter court afterward entered a judgment making the 
judgment of the Court of Appeals its judgment. The 
defendant then sued out from this court a writ of 
error directed to the Superior Court of Buffalo. 

The opinion of the Court of Appeals is reported in 
117 N. Y. 1. It was delivered by Judge Andrews, with 
whom Chief Justice Ruger and Judges Earl. Danforth 
and Finch concurred. Judges Peckham and Gray dis- 
sented, Judge Gray giving a dissenting opinion, and 
Judge Peckham adhering to the dissenting opinion 
which he gave in the case of People v. Walsh, 117 N. 
Y. 34. 

On the 22d of June, 1888, a complaint on oath was 
made before Andrew Walsh, a police justice of the city 
of Brooklyn, N. Y., that on the preceding day one Ed- 
ward Annan, a resident of that city, had violated the 
provisions of chapter 581 of the Laws of Naw York of 
1888, by exacting from the complainant more than five- 
eighths of one cent per bushel for elevating, weighing, 
receiving and discharging a boatload of grain from a 
canal boat to an ocean steamer, and by exacting from 
the canal boat and its owner more than the actual cost 
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of trimming or shovelling to the leg of the elevator, 
and by charging against the ocean steamer more than 
the actual cost of tximming the cargo, the services be- 
ing rendered by a floating elevator of which Annan was 
part owner and one of the agents. On this complaint 
Aunan was arrested and brought before the police jus- 
tice, who took testimony in the case and committed 
Annan to the custody of the sheriff of the county of 
Kings, to answer the charge before a court of special 
sessions in the city of Brooklyn. Thereupon writs of 
habeas corpus aud certiorari were granted by the Su- 
preme Court of the State of New York, on the appli- 
cation of Annan, returnable before the General Term 
of that court in the first instance, but on a hearing 
thereon the writs were dismissed and Annan was re- 
manded to the custody of the sheriff. The opinion of 
the General Term is reported in 50 Hun, 413. Annan 
appealed to the Court of Appeals, which affirmed the 
order of the General Term (117 N. Y. 621), for the rea- 
sons set forth in the opinion in the Case of Budd, 117 
N. Y. 1, and the judgment of the Court of Appeals was 
afterward made the judgment of the Supreme Court. 
Annan sued out awrit of error from tbis court, 
directed to the Supreme Court of the State of New 
York. 

Like proceedings to the foregoing were had in the 
case of one Francis E. Pinto, the charge against him 
being that he had exacted from the complainant more 
than five-eighths of one cent per bushel for receiving 
and weighing a cargo of grain from a boat into the 
Pinto stores, of which he was lessee and manager, the 
same being 4 stationary grain elevator on land in the 
city of Brooklyn, N. Y., and had exacted more than 
the actual cost of trimming or shovelling to the 
leg of the elevator. Pinto sued out from this court a 
writ of error to the Supreme Court of the State of 
New York. 

The main question involved in these cases is whether 
this court will adhere to its decision in Munn v. Jlli- 
nois, 94 U. 8. 118. 

The Court of Appeals of New York, in People v. 
Budd, 117 N. Y. 1, held that chapter 581 of the Laws of 
1888 did not violate the constitutional guarantee pro- 
tecting private property, but was a legitimate exercise 
of the police power of the State over a business af- 
fected with a public interest. In regard to the indict- 
ment against Budd, it held that the charge of exacting 
more than the statute rate for elevating was proved, 
and that as to the alleged overcharge for shovelling, it 
appeared that the carrier was compelled to pay $4 for 
each one thousand bushels of grain, which was the 
charge of the shovellers’ union, by which the work was 
performed, and that the union paid the elevator for 
the use of the latter’s steam shovel $1.75 for each one 
thousand bushels. Thecourt held that there was uo 
error in submitting to the jury the question as to the 
overcharge for shovelling; that the intention of the 
statute was toconfine the charge to the “ actual cost’”’ 
of the outside labor required, and that a violation of 
the act in that particular was proved, but that, as the 
verdict and sentence were justified by proof of the 
overcharge for elevating, even if the alleged overcharge 
for shovelling was not made out, the ruling of the Su- 
perior Court of Buffalo could not have prejudiced 
Budd. Of course this court in these cases can consider 
only the Federal questions involved. 

1t is claimed, on behalf of Budd, that the statute of 
the State of New York is unconstitutional, because 
contrary to the provisions of section 1 of the fourteenth 
amendment to the Constitution of the United States, 
in depriving the citizen of his property without due 
process of law; thatit is unconstitutional in fixing the 
maximum charge for elevating, receiving, weighing 
and discharging grain by means of floating and sta- 
tionary elevators and warehouses at five-eighths of one 





cent a bushel, and in forbidding the citizen to make 
any profit upon the use of his property or labor, and 
that the police power of the State extends only to 
property or business which is devoted by its owner to 
the public, by a grant to the public of the right to de- 
mand its use. It isclaimed on behalf of Annan andt 
Pinto that floating and stationary elevators in the por- 
of New York are private property, not affected with 
any public iuterest, and not subject to the regulation 
of rates. 

“Trimming” in the canal boat, spoken of in the 
statute, is shovelling the grain from one place to an- 
other, and is done by longshoremen with scoops or 
shovels, and “trimming” the ship’s cargo when load- 
ing is stowing it and securing it for the voyage. Float- 
ing elevators are primarily boats. Some are scows and 
have to be towed from place to place by steam tugs, 
but the majority are propellers. When the floating 
elevator arrives at the shipand makes fast alongside 
of her, the canal boat carrying the grain is made fast on 
the other sideof the elevator. A long wooden tube, 
called ** the leg of the elevator,’’ and spoken of in the 
statute, is lowered from the tower of the elevator so 
that its lower end enters the hold of the canal boat in 
the midst of the grain. The ‘‘spout’’ of the elevator 
is lowered into the ship’s hold. The machinery of the 
elevator is then set in motion, the grain is elevated out 
of the canal boat, received and weighed in the elevator 
and discharged into theship. The grain is lifted in 
‘* buckets "’ fastened to an endless belt which moves 
up and down in the leg of the elevator. The lower end 
of the legis buried in the grain so that the buckets 
are submerged init. As the belt moves each bucket 
goes up full of grain, and at the upper end of the leg 
in the elevator tower empties its contents into the hop- 
per which receives the grain. The operation would 
cease unless the grain was trimmed or shovelled to the 
leg as fast as it is carried up by the buckets. There is 
a gang of longshoremen who shovel the grain from all 
parts of the hold of the canal-boat to ‘ the leg of the 
elevator,’’ so that the buckets may be always covered 
with grain at the lower end of the leg. This *‘ trim- 
ming or shovelling to the leg of the elevator,” when 
the canal boat is unloading, is that part of the work 
which the elevator owner is required to do at the 
“actual cost.” 

In the Budd and Pinto Cases, the elevator was a sta- 
tionary one on land, and in the Annan Case it was a 
floating elevator. In the Budd Case the Court of Ap- 
peals held that the words “ actual cost,’’ used in the 
statute, were intended to exclude any charge by the 
elevator beyond the sum specified, for the use of its 
machinery in shovelling, and the ordinary expenses of 
operating it, and to confine the charge to the actual 
cost of the outside labor required for trimming and 
bringing the grain to the leg of the elevator, and tbat 
the purpose of the statute could be easily evaded and 
defeated if the elevator owner were permitted to sepa- 
rate the services and charge for the use of the steam 
shovel any sum which might be agreed upon between 
him and the shovellers’ uniou, and thereby, under 
color of charging for the use of his steam shovel, exact 
from the carrier a sum for elevating beyond the rate 
fixed therefor by the statute. 

The Court of Appeals, in its opinion in the Budd 
Case, considered fully the question as to whether the 
Legislature had power, under the Constitution of the 
State of New York, to prescribe a maximum charge for 
elevating grain by stationary elevators, owned by in- 
dividuals or corporations who had appropriated their 
property to that use and were engaged in that busi- 
ness, and it answered the inquiryin the affirmative. 
It also reviewed the case of Munn v. Illinois, 94 U. 8. 
113, and arrived at the conclusion that this court there 
held that the legislation in question in that case was a 
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lawful exercise of legislative power, and did not in- 
fringe that clause of the fourteenth amendment to the 
Constitution of the United States which provides that 
no State shall “deprive any person of life, liberty or 
property without due process of law,’ and that the 
legislation in question in that case was similar to and 
not distinguishable in principle from the act of the 
State of New York. 

In regard to Munn v. /llinois, the Court of Appeals 
said that the question in that case was raised by an in- 
dividual owning an elevator and warehouse in Chicago, 
erected for and in connection with which he had car- 
ried on the business of elevating and storing grain, 
many years prior to the passage of the act in question, 
and prior also to the adoption of the amendment to 
the Constitution of Illinois in 1870, declaring all eleva- 
tors and warehouses where grain or other property 
is stored for a compensation to be public warehouses. 
The Court of Appeals then cited the cases of People, 
ex rel. etc., v. B.& A. R. Co., 79 N. Y. 569; Bertholf v. 
O Reilly, 74 id. 509; B. E. S. R. Co. v. B.S. R. Co., 11 
id. 132, and People v. King, 110 id. 418, as cases in which 
Munn v. /llinois had been referred to by it, and said 
that it could not overrule and disregard Munn v. JIli- 
nois without subverting the principle of its own decis- 
ion in People v. King, and certainly not without dis- 
regarding many of its deliberate expressions in ap- 
proval of the principle of Munn v. Illinois. 

The Court of Appeals further examined the question 
whether the power of the Legislature to regulate the 
charge for elevating grain, where the business was car- 
ried on by individuals upon their own premises, fell 
within the scope of the police power, and whether the 
statute in question was necessary for the public wel- 
fare. It affirmed that, while no general power resided 
in the Legislature to regulate private business, pre- 
scribe the conditions under which it should be con- 
ducted, fix the price of commodities or services, or in- 
terfere with freedom of contract, and while the mer- 
chant, manufacturer, artisan and laborer, under our 
system of government, are left to pursue and provide 
for their own interests in their own way, untram- 
melled by burdensome and restrictive regulations, 
which, however common in rude and irregular times, 
are inconsistent with constitutional liberty, yet there 
might be special conditions and circumstances which 
brought the business of elevating grain within princi- 
ples which, by the common law and the practice of 
free governments, justified legislative control and reg- 
ulation in the particular case, so that the statute would 
be constitutional; that the control which, by common 
law and by statute, was exercised over common carri- 
ers was conclusive upon the point that the right of the 
Legislature to regulate the charges for services in con- 
nection with the use of property did not depend in 
every case upon the question whether there was a legal 
monopoly, or whether special governmental privileges 
or protection had been bestowed; that there were ele- 
ments of publicity in the business of elevating grain 
which peculiarly affected it with a public interest; 
that those elements were found in the nature and ex- 
tent of the business, its relation to the commerce of 
the State and country and the practical monopoly en- 
joyed by those engaged in it; that about one hundred 
and twenty million bushels of grain come annually to 
Buffalo from the west; that the business of elevating 
grain at Buffalo is connected mainly with lake and 
canal transportation; that the grain received at New 
York in 1887 by way of the Erie canal and Hudson 
river, during the season of canal navigation, exceeded 
forty-six million bushels, an amount very largely in 
excess of the grain received during the same period by 
railand by river and coastwise vessels; that the ele- 
vation of that grain from lake vessels to canal boats 
takes place at Buffalo, where there are thirty or forty 





elevators, stationary and floating; that a large propor- 
tion of the surplus cereals of the country passes through 
the elevators at Buffalo and finds its way through the 
Erie canal and Hudson river to the seaboard at New 
York, whence it is distributed to the markets of the 
world; that the business of elevating giain is an inci- 
dent to the business of transportation, the elevators 
being indispensable instrumentalities in the business 
of the common carrier, and in a broad sense perform- 
ing the work of carriers, being located upon or adja- 
cent to the waters of the State, and transferring the 
cargoes of grain from the lake vessels to the canal 
boats, or from the canal boats to the ocean vessels, and 
thereby performing an essential service in transporta- 
tion; that by their means the transportation of grain 
by water from the upper lakes to the seaboard is ren- 
dered possible; that the business of elevating grain 
thus has a vital relation to commerce in one of its most 
important aspects; that every excessive charge made 
in the course of the transportation of grain is a tax 
upon commerce; that the public has a deep interest 
that no exorbitant charges shall be exacted at any point 
upon the business of transportation, and that whatever 
impaired the usefulness of the Erie canal as a highway 
of commerce involved the public interest. 

The Court of Appeals said that, in view of the fore- 
going exceptional circumstances, the business of ele- 
vating grain was affected with a public interest, within 
the language of Lord Chief Justice Hale in his treatise 
De Portibus Maris (Harg. Law Tracts, 78); that the 
case fell within the principle which permitted the Leg- 
islature to regulate the business of common carriers, 
ferrymen and hackmen, and interest on the use of 
money; thatthe underlying principle was that busi- 
ness of certain kinds holds such a peculiar relation to 
the public interest that there is superinduced upon it 
the right of public regulation, and that the court rested 
the power of the Legislature to control and regulate 
elevator charges upon the nature and extent of the 
business, the existence of a virtual monopoly, the ben- 
efit derived from the Erie canal’s creating the busi- 
ness and making it possible, the interest to trade and 
commerce, the relation of the business to the property 
and welfare of the State, and the practice of legisla- 
tion in analogous cases, collectively creating an ex- 
ceptional case and justifying legislative regulation. 

The opinion further said that the criticism to which 
the case of Munn v. /Ilinois had been subjected pro- 
ceeded mainly upon a limited and strict construction 
and definition of the police power; that there was lit- 
tle reason, under our system of government, for plac- 
ing a narrow and close interpretation on the police 
power, or restricting its scope so as to hamper the leg- 
islative power in dealing with the varying necessities 
of society and the new circumstances as they arise call- 
ing for legislative intervention in the public interest, 
and that no serious invasion of constitutional guaran- 
ties by the Legislature could withstand for along time 
the searching influence of public opinion, which was 
sure to come sooner or later to the side of law, order 
and justice, however it might have been swayed for a 
time by passion or prejudice, or whatever aberrations 
might have marked its course. 

We regard these views, which we have referred toas 
announced by the Court of Appeals of New York, so 
far as they support the validity of the statute in ques- 
tion, as sound and just. 

In Munn v. /ilinois the Constitution of Illinois, 
adopted in 1870, provided in article 15, section 1, as fol- 
lows: ‘All elevators or storehouses, where grain or 
other property is stored for a compensation, whether the 
property stored be kept separated or not, are declared 
to be public warehouses,” and the act of the Legisla- 
ture of Illinois, approved April 25. 1871 (Pub. Laws 
Ill., 1871-72, p. 762), divided public warehouses into 
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three classes, prescribed the taking of a license and the 
giving of a bond, and fixed a maximum charge for 
warehouses belonging to class A, for storing and hand- 
ling grain, including the cost of receiving and deliver- 
ing, and imposed a fine on conviction for not taking 
the license or not giving the bond. Munn and Scott 
were indicted, convicted and fined for not taking out 
the license and not giving the bond, and for charging 
rates for storing and handling grain higher than those 
established by the act. Section 6of the act provided 
that it should be the duty of every warehouseman of 
class A to receive for storage any grain that might be 
tendered to him. Munn and Scott were the managers 
and lessees of a public warehouse such as was named 
in the statute. The Supreme Court of Illinois having 
affirmed the judgment of conviction against them, on 
the ground that the statute of Illinois was a valid and 
constitutional enactment (Munn v. People, 69 LI. 80), 
they sued out a writ of error from this court and con- 
tended that the provisions of the sections of the stat- 
ute of Illinois which they were charged with having 
violated were repugnant to the third clause of section 
8 of article 1, and the sixth clause of section 9 of ar- 
ticle 1 of the Constitution of the United States, and to 
the fifth and fourteenth amendments of that Constitu- 
tion. 

This court in Munn v. Jllinois, the opinion peing de- 
livered by Chief Justice Waite, and there being a pub- 
lished dissent by only two justices, considered care- 
fully the question of the repugnancy of the Illinois 
statute to the fourteenth amendment. It said that 
under the powers of government inherent in every 
sovereignty “‘ the government regulates the conduct of 
its citizens one toward another, and the manner in 
which each shall use his own property, when such reg- 
ulation becomes necessary for the public good,’ and 
that *‘in their exercise it has been customary in Eng- 
land from time immemorial, and in this country from 
its first colonization, to regulate ferries, common car- 
riers, hackmen, bakers, millers, wharfingers, inukeep- 
ers, etc., and in so doing to fix a maximum of charge 
to be made for services rendered, accommodations fur- 
nished and articles sold.” It was added: ‘To this 
day statutes are to be found in many of the States 
upon some or all of these subjects, and we think it has 
never yet been successfully contended that such legis- 
lation came within any of the constitutional prohibi- 
tions against interference with private property.”’ It 
announced as its conclusions that, down tothe time of 
the adoption of the fourteenth amendment, it was not 
supposed that statutes regulating the use, or even the 
price of the use, of private property necessarily de- 
prived an owner of his property without due process 
of law; that when private property was devoted to a 
public use, it was subject to public regulation; that 
Munn and Scott, in conducting the business of their 
warehouse, pursued a public employment and exer- 
cised asort of public office, in the same sense as dida 
common carrier, miller, ferrymam, innkeeper, wharf- 
inger, baker, cartman or hackney coachman; that they 
stood in the very gateway of commerce and took toll 
from all who passed, tbat their business tended “to 
a common charge,’ and had become a thing of public 
interest and use; that the toll on the grain was a com- 
mon charge, and that, according to Lord Chief Justice 
Hale, every such warehouseman ‘ought to be under 
a public regulation, viz.:” that he “take but reason- 
able toll.” 

This court further held in Munn v. /Ilinois that the 
business in question was one iu which the whole pub- 
lic had a direct and positive interest; that the statute 
of Illinois simply extended the law so as to meet anew 
development of commercial progress; that there was 
no attempt to compel the owners of the warehouses to 
grant the public au iuterest in their property, but to 





declare their obligations if they used it in that partic- 
ular manner; tbat it mattered not that Munn and 
Scott had built their warehouses and established their 
business before the regulations complained of were 
adopted; that the property being clothed with a pub- 
lic interest, what was alreasonable compensation for its 
use was nota judicial but a legislative question; that 
in countries where the common law prevailed, it had 
been customary from time immemorial for the Legis- 
lature to declare what should be a reasonable compen- 
sation under such circumstances, or to fix a maximum 
beyond which any charge made would be unreason- 
able; that the warehouses of Munn and Scott were 
situated in Illinois and their business was carried on 
exclusively iu that State; that the warehouses were 
no more necessarily a part of commerce itself than the 
dray or the cart by which, but for them, grain would 
be transferred from one railroad station to another; 
that their regulation was a thing of domestic concern; 
that until Congress acted in reference to their inter- 
State relations, the State might exercise all the powers 
of government over them, even though in so doing it 
might operate indirectly upon commerce outside its 
immediate jurisdiction, and that the provision of sec- 
tion 9 of article 1 of the Constitution of the United 
States operated only asa limitation of the powers of 
Congress, and did not affect the States in the regulation 
of their domestic affairs. The final conclusion of the 
court was that the act of Illinois was not repugnant to 
the Constitution of the United States, and the judg- 
ment was affirmed. 

In Sinking Fund Cases, 99 U. S. 700, 747, Mr. Justice 
Bradley, who was one of the justices who concurred 
in the opinion of the court in Munn v. Jllinois, speak- 
ing of that case said: ‘‘The inquiry there was as to 
the extent of the police power in cases where the pub- 
lic interest is affected, and we held that when an em- 
ployment or business becomes a matter of such public 
interest and importance as to create a common charge 
or burden upon the citizen; in other words, when it 
becomes a practical monopoly, to which the citizen is 
compelled to resort, and by means of which a tribute 
can be exacted from the community, it is subject to 
regulation by the legislative power.’’ Although this 
was said in a dissenting opinion in Sinking Fund Cases 
it shows what Mr. Justice Bradley regarded as the 
principle of the decision in Munn v. Illinois. 

In Spring Valley Water-works v. Schottler, 110 U. S. 
347, 354, this court said: ‘*‘That it is within the power 
of the government to regulate the prices at which water 
shall be sold by one who enjoys a virtual monopoly of 
the sale, we dv not doubt. That question is settled by 
what was decided on full consideration in Munn v. 
Illinois, 94 U. 8.118. As was said in that case, such 
regulations do not deprive a person of his property 
without due process of law.” 

In Wabash, etc., R. Co. v. Illinois, 118 U. S. 557. 569, 
Mr. Justice Miller, who had concurred in the judgment 
in Munn v. /llinois, referred, in delivering the opinion 
of the court, to that case and said: ‘ That case pre- 
sented the question of a private citizen, or unincorpo- 
rated partnership, engaged in the warehousing busi- 
ness iv Chicago, free from any claim of right or con- 
tract under an act of incorporation of any State 
whatever, and free from the question of continuous 
transportation through several States. And in that 
case the court was presented with the question, which 
it decided, whether any one engaged in a public busi- 
ness, in which all the public had a right to require his 
service, could be regulated by acts of the Legislature 
in the exercise of this public function and public duty 
so far as to limit the amount of charges that should be 
made for such services.”’ 

In Dow v. Beidelman, 125 U. S. 680, 686, it was said 
by Mr. Justice Gray, in delivering the opinion of the 
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court, that in Munn v. /ilinois the court, after affirming 
the doctrine that by the common law carriers or other 
persons exercising a public employment could not 
charge more than areasonable compensation for their 
services, and that it is within the power of the Legis- 
lature ‘‘ to declare what shall be a reasonable compen- 
sation for such services, or perhaps more properly 
speaking to fix a maximum beyond which any charge 
made would be unreasonable,”’ said that to limit the 
rate of charges for services rendered iu the public em- 
ployment, or for the use of property in which the pub- 
lic has an interest, was ouly changing a regulation 
which existed before, and established no new principle 
mm the law, but only gave a new effect to an old one. 

In Chicago, etc., R. Co. v. Minnesotu, 134 U. S. 418, 
461, it was said by Mr. Justice Bradley, in his dissent- 
ing opinion, in which Mr. Justice Gray and Mr. Jus- 
tice Lamar concurred, that the decision of the court 
in that case practically overruled Munn v. /llinois, but 
the opinion of the court did not say so, nor did it re- 
fer to Munn v. /ilinois, and we are of opinion tbat the 
decisiun in the case in 134 United States is, as will be 
hereafter shown, quite distinguishable from the pres- 
ent case. 

It is thus apparent that this court has adhered to the 
decision in Munn v. /llinois and to the doctrines an- 
nounced in the opinion of the court in that case, and 
those doctrines have since been repeatedly enforced in 
the decisions of the courts of the States. 

In Railway v. Railway, 30 Ohio St. 604, 616, in 1877, 
it was said, citing Munn v. Jilinois: “ When the owner 
of property devotes it to a public use, he in effect 
grants to the public an interest in such use, and must, 
to the exteat of the use, submit to be controlled by 
the public, for the common good, so long as he main- 
tains the use.’ That was a decision by the Supreme 
Court Commission of Ohio. 

In State v. Gas Company, 34 Ohio St. 572, 582, in 1878, 
Munn v. /llinois was cited with approval, as holding 
that where the owner of property devotes it to a use 
in which the public have an interest, he in effect grants 
to the public an interest in such use, and must, to the 
extent of that interest, submit to be controlled by the 
public, for the commor good, so long as he maintains 
the use, and the court added that in Munn v. J/ilinois 
the principle was applied to warehousemen engaged in 
receiving and storing grain; that it was held that their 
rates of charges were subject to legislative regulation, 
and that the principle applied with greater force to 
corporations when they were invested with franchises 
to be exercised to subserve the public interest. 

The Supreme Court of Illinois in Ruggles v. People, 
91 Ill. 256, 262, in 1878, cited Munn v. People, 69 id. 80, 
which was affirmed in Munn v. /Ilinois, as holding that 
it was competent for the General Assembly to fix the 
maximum charges by individuals keeping public ware- 
houses for storing, handling and shipping grain, and 
that too when such persons had derived no special 
privileges from the State, but were, as citizens of the 
State, exercising the business of storing and handling 
grain for individuals. 

The Supreme Court of Alabama in Davis v. State, 68 
Ala. 58, in 1880, held that a statute declaring it unlaw- 
ful, within certain counties, to transport or move after 
sunset and before sunrise of the succeeding day any 
cotton in the seed, but permitting the owner or pur- 
chaser to remove it from the field to a place of storage, 
was not unconstitutional. Against the argument that 
the statute was such a despotic interference with the 
rights o- private property as to be tantamount, in its 
practical effect, to a deprivation of ownership ‘‘ with- 
out due process of law,’’ the court said that the stat- 
ute sought only to regulate and control the transpor- 
tation of cotton in one particular condition of it, and 
was a mere police regulation, to which there was no 





constitutional objection, citing Munn v. Jilinois. It 
added that the object of the statute was to regulate 
traffic in the staple agricultural product of the State, 
so as to prevent a prevalent evil, whichin the opinion 
of the law-making power might do much to demoralize 
agricultural labor and to destroy the legitimate profits 
of agricultural pursuits, to the public detriment, at 
least within the specified territory. 

In Baker v. State, 54 Wis. 368, 375, in 1882, Munn v. 
dilinois was cited with approval by the Supreme Court 
of Wisconsin, as holding that the Legislature of Dli- 
nois had power to regulate public warehouses, and the 
warehousing and inspection of grain withiu that State, 
and to enforce its regulations by penalties, and that 
such legislation was not in conflict with any provision 
of the Federal Constitution. 

The Court of Appeals of Kentucky, in 1882, in Nas 
v. Page, 80 Ky. 539, 545, cited Munn v. lilinois as applica- 
ble to the case of the proprietors of tobacco warehouses 
in the city of Louisville, and held that the character 
of the business of the tobacco warehousemen was 
that of a public employment, such as made them 
subject, in their charges and their mode of conducting 
business, to legislative regulation and control, as hav- 
ing a practical monopoly of the sales of tobacco at auc- 
tion. 

In 1884, the Supreme Court of Pennsylvania in 
Girard Storage Co. v. Southwark Co., 105 Penn. St. 248, 
252, cited Munn v. /ilinois as involving the rights of a 
private person, and said that the principle involved in 
the ruling of this court was, that where the owner of 
such property as a warehouse devoted it toa use in 
which the public had an interest, he in effect granted 
to the public an interest in such use, and must there- 
fore to the extent thereof submit to be controlled by 
the public, for the common good, as long as he main- 
tained that use. 

In Sawyer v. Davis, 136 Mass. 239, in 1884, the Su- 
preme Judicial Court of Massachusetts said that noth- 
ing is better established than the power of the Legis- 
lature to make what are called police regulations, de- 
claring in what manner property shall be used and en- 
joyed and business carried on, with a view to the good 
order and benefit of the community, even though they 
may interfere to some extent with the full enjoyment 
of private property, and although no compensation 1s 
given to a person so inconvenienced, and Munn v. /ili- 
nois was cited as holding that the rules of the common 
law which had from time to time been established, 
declaring or limiting the right to use or enjoy prop- 
erty, might themselves be changed as occasion might 
require. 

The Supreme Court of Indiana, in 1885, in Brechbill 
v. Randall, 102 Ind. 528, held that a statute was valid 
which required persons selling patent rights to file 
witb the clerk of the county a copy of the patent, with 
an affidavit of genuineness and authority to sell, on the 
ground that the State had power to make police regu- 
lations for the protection of its citizens against iraud 
and imposition, and the court cited Munn v. /llinois as 
authority. 

The Supreme Court of Nebraska, in 1885, in Webster 
Telephone Case, 17 Neb. 126, held that when a corpora- 
tion or person assumed and undertook to supply a pub- 
lic demand, made necessary by the requirements of 
the commerce of the country, such asa public tele- 
phone, such demand must be supplied to all alike, 
without discrimivation, and Munn v. Jilinois was cited 
by the prevailing party and by the court. The defend- 
ant was a corporation, and had assumed to act in a ca- 
pacity which was to a great extent public, and had un- 
dertaken to satisfy a public want or necessity, 
although it did not possess any special privileges by 
statute or any monopoly of business in a given terri- 
tory, yet it was held that, from the very nature and 
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character of its business, it had a monopoly of the 
business which it transacted. The court said that no 
statute had been deemed necessary to aid the courts 
in holding that where a person or company undertook 
to supply a public demand, which was “affected with 
a public interest,” it must supply all alike who occu- 
pied a like situation, and not discriminate in favor of 
or against any. 

In Stone v. Yazoo & Miss. Valley R. Co., 62 Miss. 
607, 639, the Supreme Court of Mississippi, in 1885, cited 
Munn v. Jllinois as deciding that the regulation of 
warehouses for the storage of grain, owned by private 
individuals, and situated in Illinois, was a thing of do- 
mestic concern and pertained to the State, and as af- 
firming the right of the State to regulate the business 
of one engaged in a public employment therein, 
although that business consisted in storing and trans- 
ferring immense quantities of grain in its transit from 
the fields of production to the markets of the world. 

In Hockett v. State, 105 Ind. 250, 258, in 1885, the Su- 
preme Court of Indiana held that a statute of the State 
which prescribed the maximum price which a tele- 
phone company should charge for the use of its tele- 
phones wus constitutional, and that in legal contem- 
plation all the instruments and appliances used by a 
telephone company in the transaction of its business 
were devoted to a public use, and the property thus de- 
voted became a legitimate subject of legislative regu- 
lation. It cited Munn v. /llinois as a leading case in 
support of that proposition, and said that although 
that case had been the subject of comment and criti- 
cism its authority as a precedent remained unshaken. 
This doctrine was confirmed in Central Union Tele- 
phone Co. v. Bradbury, 106 Ind. 1,in the same year, 
and in Central Union Telephone Co. v. State, 118 id. 
194, 207, in 1888, in which latter case Munn v. /ilinois 
was cited by the court. 

In Chesapeake & Potomac Telephone Co. v. Balio. & 
Ohio Telegraph Co., 66 Md. 399, 414, in 1886, it was held 
that the telegraph and the telephone were public vehi- 
cles of intelligence, and those who owned or controlled 
them could no more refuse to perform impartially the 
functions which they had assumed to discharge than a 
railway company, as a common carrier, could right- 
fully refuse to perform its duty to the public, and that 
the Legislature of the State had full power to regulate 
the services of telephone companies, as to the parties 
to whom facilities should be furnished. The court 
cited Munn v. Jilinois, and said that it could no longer 
be controverted that the Legislature of a State had full 
power to regulate and control, at least within reason- 
able limits, public employments and property used in 
connection therewith; that the operation of the tele- 
graph and the telephone inf doing a general business was 
a public employment, and the instruments and appli- 
ances used were property devoted to a public use and 
in which the public had an interest, and that such 
being the case the owner of the property thus devoted 
to public use must submit to have that use and em- 
ployment regulated by public authority for the com- 
mon good. 

In the Court of Chancery of New Jersey, in 1889, in 
Delaware, etc., R. Co. v. Central Stock Yard Co., 45 N. 
J. Eq. 50, 60, it was held that the Legislature had power 
to declare what services warehousemen should render 
to the public, and to fix the compensation that might 
be demanded for such services, and the court cited 
Munn v. Jllinois as properly holding that warehouses 
for the storage of grain must be regarded as so far pub- 
lic in their nature as to be subject to legislative con- 
trol, and that when a citizen devoted his property toa 
use in which the public had an interest, he in effect 
granted to the public an interest in that use, and ren- 
dered himself subject to control in that use by the 
body politic. 








In Zanesville v. Gas-light Company, 47 Ohio St. 1, in 
1889, it was said by the Supreme Court of Ohio that 
the principle was well established that where the 
owner of property devotes it to a use in which the pub- 
lic have an interest, he in effect grants to the public an 
interest in such use, and must to the extent of that in- 
terest submit to be controlled by the public for the 
common good, as long as he maintains the use, and that 
such was the point of the decision in Munn v. Jllinois. 

We must regard the principle maintained in Munn 
v. /llinois as firmly established, and we think it covers 
the present cases, in respect to the charge for elevating, 
receiving, weighing and discharging the grain, as well 
as in respect to the charge for trimming and shovelling 
to the leg of the elevator when loading, and trimming 
the cargo when loaded. If the shovellers or scoopers 
chose they might do the shovelling by hand, or might 
use a steam shovel. A steam shovel is owned by the 
elevator owner, and the power for operating it is fur- 
nished by the engine of the elevator, and if the scooper 
uses the steam shovel he pays the elevator owner for 
the use of it. 

The answer to the suggestion that by the statute the 
elevator owner is forbidden to make any profit from 
the business of shovelling to the leg of the elevator is 
that made by the Court of Appeals of New York in the 
Case of Budd, that the words ‘‘actual cost,” used in 
the statute, were intended to exclude any charge by 
the elevator owner beyond the sum specified for the 
use of his machinery in shovelling and the ordinary 
expenses of operating it, and to confine the charge to 
the actual cost of the outside labor required for trim- 
ming and bringing the grain to the leg of the elevator, 
and that the purpose of the statute could be easily 
evaded and defeated if the elevator owner was per- 
mitted to separate the services, and to charge for the 
use of his steam shovel any sum which might be agreed 
upon between himself and the shovellers’ union, and 
thereby, under color of charging for the use of his 
steam shovel, to exact of the carriera sum for elevat- 
ing beyond the rate fixed by the statute. 

We are of opinion that the act of the Legislature of 
New York is not contrary to the fourteenth amend- 
ment tothe Constitution of the United States, and 
does not deprive the citizen of his property without 
due process of law; that the act, in fixing the maxi- 
mum charges which it specifies, is not unconstitu- 
tional, nor is it so in limiting the charge for shovelling 
to the actual cost thereof, and that it is a proper exer- 
cise of the police power of the State. 

On the testimony in the cases before us the business 
of elevating grain isa business charged with a public 
interest, and those who carry it on occupy a relation 
to the community analogous to that of common ecar- 
riers. The elevator owner in fact retains the grain in 
his custody foran appreciable period of time, because 
he receives it into his custody, weighs it and then dis- 
charges it, and his employment is thus analogous to 
that of fa warehouseman. In the actual state of the 
business the passage of the grain to the city of New 
York and other places on the seaboard would, without 
the use of elevators, be practically impossible. The 
elevator at Buffalo isa link in the chain of transpor- 
tation to the seaboard, and the elevator in the harbor 
of New York is alike link in the transporation abroad 
by sea. The charges made by the elevator influence 
the price of grain at the point of destination on the 
seaboard, and that influence extends to the prices of 
grain at the places abroad to which it goes. The eleva- 
toris devoted by its owner, who engages in the busi- 
ness, to a use in which the public has an interest, and 
he must submit to be controlled by public legislation 
for the common good. 

It is contended in the briefs for the plaintiffs in error 
in the Annan and Pinto Cases, that the business of the 
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relators in handling grain was wholly private, and not 
subject to regulation by law, and that they had re- 
ceived from the State no charter, no privileges and no 
immunity, and stood before the law on a footing with 
the laborers they employed to shovel grain, and were 
no more subject to regulation than any other individ- 
ualin the community. But these same facts existed 
im Munn v. Jilinois. In that case the parties offending 
were private individuals, doing a private business, 
without any privilege or monopoly granted to them by 
the State. Not only is the business of elevating grain 
affected with a public interest, but the records show 
that it isan actual monopoly, besides being incident 
to the business of transportation and to that of a com- 
mon carrier, and thus of a quasi-public character. The 
act is also constitutional as an exercise of the police 
power of the State. 

So far as the statute in question is a regulation of 
commerce, it is a regulation of commerce only on the 
waters of the State of New York. It operates only 
within the limits of that State, and is no more obnox- 
ious as a regulation of inter-State commerce than was 
the statute of Lllinois in respect to warehouses in 
Munn v. Illinois. It is of the same character with nav- 
igation laws in respect to navigation within the State, 
and laws regulating wharfage rates within jthe State, 
and other kindred laws. 

it is further contended that, under the decision of 
this court in Chicago, etc., Railway Co. v. Minnesota, 
134 U.S. 418, the fixing of elevator charges is a judicial 
question as to whether they are reasonable or not; 
that the statute must permit and provide for a judicial 
settlement of the charges, and that, by the statute un- 
der consideration, an arbitrary rate is fixed and all in- 
quiry is precluded as to whether that rate is reason- 
uble or not. 

But this is a misapprehension of the decision of this 
court in the case referred to. In that case the Legis- 
lature of Minnesota had passed an act which estab- 
lished a railroad and warehouse commission, and the 
Supreme Court of that State had interpreted the act as 
providing that the rates of charges for the transporta- 
tion of property by railroads, recommended and pub- 
lished by the commission, should be final and conclu- 
sive as to what were equal and reasonable charges, and 
that there could be no judicial inquiry as to the rea- 
sonableness of such rates. A railroad company, in an- 
swer to an application for a mandamus, contended that 
such rates in regard to it were unreasonable, and as it 
was not allowed by the State court to put in testimony 
in support of its answer, on the question of the reason- 
ableness of such rates, this court held that the statute 
was in conflict with the Constitution of the United 
States, as depriving the company of its property with- 
out due process of law, and depriving it of the equal 
protection of the laws. That was a very different cause 
from one under the statute of New York in question 
here, forin this instance the rate of charges is fixed di- 
rectly by the Legislature. See Spencer v. Merchant, 
125 U.S. 346, 356. What was said in the opinion of the 
court in 134 United States had reference only to the 
case then before the court, and to charges fixed by a 
commission appointed under an act of the Legislature, 
ander a Constitution of the State which provided that 
all corporations, being common carriers, should be 
bound to carry *‘on equal and reasonable terms,’’ and 
under a statute which provided that all charges made 
by a common carrier for the transportation of passen- 
gers or property should be “ equal and reasonable.” 

What was said in the opinion in 134 United States, 
as to the question of the reasonableness of the rate of 
charge being one for judicial investigation, had no ref- 
erence to acase where the rates are prescribed directly 
by the Legislature. Not only was that the case in the 
statute of Illinois in Munn v. /llinois, but the doctrine 








was laid down by this court in Wabash, etc., Railway 
Co. v. Jilinois, 118 U. 8. 557, 568, that it was the right 
of a State to establish limitations upon the power of 
railroad companies to fix the price at which they would 
carry passengers and freight, and that the question 
was of the same character as that involved in fixing the 
charges to be made by persons engaged in the ware- 
housing business. So too in Dow vy. Beidleman, 125 U. 
S. 680, 686, it was said that it was within the power of 
the Legislature to declare what should be a reasonable 
compensation for the sérvices of persons exercising a 
public employment, or to fix a maximum beyond which 
any charge made would be unreasonable. 

But in Dow v. Beidelman, after citing Munn vy. JIli- 
nois,94 U.S. 113; Chicago, Burlington & Quincy Railroad 
v. Jowa, id. 155, 161, 162; Peik v. Chicago & North- 
western Railway, id. 164,178; Chicago, Milwaukee & St. 
Paul Railroad vy. Ackley, id. 179; Winona & St. Peter 
Railroad v. Blake, id. 180; Stone v. Wisconsin, id. 181; 
Ruggles v. Jllinois, 108 id. 526; Jllinois Central Railroad 
v. /Ilinois, id. 541; Stone v. Farmers’ Loan & Trust Co., 
116 id. 507; Stone vy. Jllinois Central Railroad, id. 347, 
and Stone v. New Orleans & Northwestern Railroad, id. 
352, as recognizing the doctrine that the Legislature 
may itself fix a maximum beyond which any charge 
would be unreasonable, in respect to services rendere1 
in a public employment, or for the use of property in 
which the public has an interest, subject to the proviso 
that such power of limitation or regulation is not with- 
out limit, and is not a power to destroy, or a power to 
compel the doing of the services without reward, or to 
take private property for public use without just com- 
pensation or without due process of law, the court said 
that it had no means, “if it would under any circum- 
stances have the power,” of determining that the rate 
fixed by the Legislature in that case was unreasonable 
and that it did not appear that there had been any 
such confiscation of property as amounted to a taking 
of it without due process of law, or that there had 
been any denial of the equal protection of the laws. 

In the cases before us the records do not show that 
the charges fixed by the statute are unreasonable, or 
that property has been taken without due process of 
law, or that there has been any denial of the equal pro- 
tection of the laws, even if under any circumstances we 
could determine that the maximum rate fixed by the 
Legislature was unreasonable. 

In Georgia Banking Co. v. Smith, 128 U. S. 174, 179, 
in the opinion of the court delivered by Mr. Justice 
Field, it was said that this court had adjudged in nu- 
merous instances that the Legislature of a State had 
the power to prescribe the charges of a railroad com- 
pany for the carriage of persons and merchandise 
within its limits, in the absence of any contract to the 
contrary, subject to the limitation that the carriage is 
not required without reward, or upon conditions 
amounting to the taking of property for public use 
without just compensation, and that what is done does 
not amount toa regulation of foreign or inter-State 
commerce. 

It is further contended for the plaintiffs in error that 
the statute in question violates the fourteenth amend- 
ment, because it takes from the elevator owners the 
equal protection of the laws, in that it applies only to 
places which have one hundred and thirty thousand 
population or more, and does not apply to places which 
have less than one hundred and thirty thousand popu- 
lation, and thus operates against elevator owners in 
the larger cities of the State. The law operates equally 
on all elevator owners in places having one hundred 
and thirty thousand population or more, and wedo 
not perceive how they are deprived of the equal pro- 
tection of the laws within the meaning of the four- 
teenth amendment. 

Judgments affirmed. 
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BREWER, J. (dissenting). I dissent from the opin- 
ion and judgment in these cases. The main proposi- 
tion upon which they rest is, in my judgment, radi- 
cally unsound. It isthe doctrineof Munn v. Illinois, 
94 U. S. 113, reaffirmed. That is, as declared in the 
syllabus and stated in the opinion in that case: ‘When 
therefore one devotes his property to a use in which 
the public has an interest, he,in effect, grants to the 
public an interest in that use, and must submit to be 
controlled by the public forthe common good, to the 
extent of the interest he has thus created.” The elab- 
orate discussions of the question in the dissenting opin- 
ions in that case, and the present cases when under 
consideration in the Court of Appeals of the State of 
New York, seem to forbid any thing more than a gen- 
eral declaration of dissent. The vice of the doctrine is, 
that it places a public interest in the use of property 
upon the same basis as a public use of property. Prop- 
erty is devoted to a public use when, and only when, 
the use isone which the public in its organized capac- 
ity, to-wit, the State, has aright tocreate and main- 
tain, and therefore one which all the public have a 
right to demand and share in. The use is public, be- 
cause the public may create it, and the individual cre- 
ating it is doing thereby and pro tanto the work of the 
State. The creation of all highways is a public duty. 
Railroads are highways. The State may build them. 
If an individual does that work, he is pro tanto doing 
the work of the State. He devutes his property toa 
public use. The State doing the work fixes the price 
for the use. It does not lose the right to fix the price 
because an individual voluntarily undertakes to do the 
work. Butthis public use is very different from a 
public interest in the use. There is scarcely any prop- 
erty in whose use the public has no interest. No man 
liveth unto himself alone, and no man’s property is be- 
yond the touch of another’s welfare. Every thing, the 
marner and extent of whose use affects the well-being 
of others, is property in whose use the public has an 
interest. Take, for instance, the only store ina little 
village. All the public in that village are interested in 
it; interested in the quantity and quality of the goods 
on its shelves, and their prices, in the time at which it 
opens and closes, and generally in the way in which it 
is managed; in short, interested in the use. Does it 
follow that that village public has a right to control 
these matters? That which is true of the single small 
store in the village is also true of the largest mercan- 
tile establishmentin the great city. The magnitude of 
the business does not change the principle. There may 
be more individuals interested, a larger public, but still 
the public. Thecountry merchant who has a small 
warehouse in which the neighboring farmers are wont 
to store their potatoes and grain preparatory to ship- 
ment occupies the same position as the proprietor of 
the largest elevatorin New York. The public has in 
each case an interest in the use, and the same interest, 
no more and no less. 1 cannot bring myself to believe 
that when the owner of property has by his industry, 
skilland money made acertain piece of his property of 
large value to many, he has thereby deprived himself 
of the full dominion over it which he had when it was 
of comparatively of little value, nor can I believe that 
the control of the public over one’s property or busi- 
ness is at all dependent upon the extent to which the 
public is benefited by it. 

Surely the matters in which the public has the most 
interest are the supplies of food and clothing, yet can 
it be that by reason of this interest the State may fix 
the price at which the butcher must sell his meat, or 
the vendor of boots and shoes his goods? Men are en- 
dowed by their Creator with certain unalienable rights, 
“life, liberty and the pursuit of happiness;’’ and to 
“‘secure,’’ not grant or create, these rights govern- 


honestly acquired he retains full control of, subject to 
these limitations: First, that he shall not use it to his 
neighbor’s injury, and that does not mean that he must 
use it for his neighbor’s benefit; second, that if he de- 
votes it to a public use, he gives to the public a right 
to control that use; and third, that whenever the pub- 
lic needs require, the public may take it upon payment 
of due compensation. 

It is suggested that there is a monopoly,and that that 
justifies legislative interference. There are two kinds 
of monopoly, one of law, the other of fact. The one 
exists when exclusive privileges are granted. Such a 
monopoly the law which creates alone can break; and 
being the creation of law, justifies legislative control. 
A monopoly of fact any one can break, and there is no 
necessity of legislative interference. It exists where 
any one by his money and labor furnishes facilities for 
business which no one else has. A man puts up ina 
city the only building suitable for offices. He has 
therefore a monopoly of that business, but it is a mon- 
opoly of fact, which any one can break who, with like 
business courage, puts his meansinto a similar build- 
ing. Because of the monopoly feature, subject thus 
easily to be broken, may the Legislature regulate the 
price at which he will lease his offices? Sv here there 
are noexclusive privileges given to these elevators. 
They are not upon public ground. If the business is 
profitable, any one can build another; the field is open 
for all the elevators, and all the competition that may 
be desired. If there be a monopoly, it is one of fact, 
and not of law,and one which any individual can 
break. 

The paternal theory of government is to me odious. 
The utmost possible liberty to the individual, and the 
fullest possible protection to him and his property, is 
both the limitation and the duty of government. If it 
may regulate the price of one service, which is not a 
public service, or the compensation for the use of one 
kind of property which is not devoted to a public use, 
why may it not, with equal reason, regulate the price 
of all service, and the compensation to be paid for the 
use of all property? Andif so, ‘* Looking Backward’”’ 
is nearer than a dream. 

1 dissent especially in these cases, because the stat- 
ute in effect compels service without any compensation. 
It provides that the parties seeking the service of the 
elevator ‘‘shall only be required to pay the actual cost 
of trimming or shovelling to the leg of the elevator 
when unloading, and trimming cargo when loading.’’ 
This work of trimming or shovelling is fully explained 
in the briefs of counsel. It is work performed by long- 
shoremen with hand-scoops or shovels on the vessel 
unloading or receiving the grain. They are not in the 
regular employ of the elevator, but engaged in an in- 
dependent service, and yet oue whose careful and 
skillful performance is essential to the successful trans- 
fer of grain into and through the elevator. The full 
service required of the elevator compels its proprietor 
to employ and superintend the work of these long- 
shoremen. For this work of employment and superin- 
tendence, and for the responsibility for the proper per- 
formance of their work, the act says that the proprie- 
tor of the elevator shall receive no compensation, he 
can charge only that which he pays out, the actual. 
cost. I had supposed that no man could be required 
to render any service to another individual without 
some compensation. 

Again, in the Pinto Case, it appears that Mr. Pinto 
is the owner ofastationary elevator, built on private 
grounds. Itis not on grounds devoted to a public use, 
like the right of way of arailroad company. There is 
nothing to indicate on his part a purpose to dedicate 
his property to public uses. Sofar as itis possible to 
make the business of an elevator a purely private busi- 
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transferring of grain through an elevator is one step 
in the process of transportation, and that therefore 
they are quasi common carriers, discharging a public 
duty, and subject to public control. They are not car- 
riers in any proper sense of the term. They may facil- 
itate carriage; so does the boxing and packing of goods 
for transportation. The engineers, firemen, brakemen 
and all the thousands of employees of a railroad com- 
pany are helping the business of transportation, but 
they are all common carriers simply because their work 
tends to facilitate the business of transportation, and 
may the Legislature regulate their wages? 

But, as I said, ldo not care to enter into any ex- 
tended discussion of the matter. I believe the time is 
not distant when the evils resulting from this as- 
sumption of a power on the part of government to de- 
termine the compensation a man may receive for the 
use of his property, or the performance of his personal 
services, will become so apparent that the courts will 
hasten to declare that government can prescribe com- 
pensation only when it grants a special privilege, as in 
the creation of a corporation, or when the service 
which is rendered is a public service, or the property 
is in fact devoted to a public use. 

Mr. Justice Fretp and Mr. Justice BRowN concur 
with me in this dissent. 


—__ -> ____—_—- 


INJUNCTION — RAILROAD ON STREET — 
—SALE OF PREMISES PENDING ACTION. 


NEW YORK COURT OF APPEALS, APRIL 12, 1592. 


McGEAN V. METROPOLITAN EL. R. Co. AND MANHAT- 
TAN R. Co. 

Plaintiff sued elevated railway companies for erecting their 
structures in the street in front of his premises in the city 
of New York, and obtained a preliminary injunction, 
Pending the action he conveyed the premises, reserving 
the fee and the easement in the street so invaded, and all 
damages to be awarded therefor. Held, that the convey- 
ance did not prevent his recovery. 


Brainard Tolles, for appellants. 
Roger Foster, for respondent. 


MAYNARD, J. This action was brought July 19, 1889. 
The judgment appealed from restrains the defendants 
from maintaining an elevated railway structure on or 
in front of plaintiff's premises, known as number 1544 
Division street, in the city of New York. The injunc- 
tion is not to be operative if the defendants shall within 
one month elect to pay plaintiff the sum of $1,500, as 
and for the permanent damages to the fee of the prem- 
ises sustained by him in consequence of the appropria- 
tion by the defendants of the use of the street for such 
a purpose. Upon payment or tender of such sum the 
plaintiff is required to execute a conveyance of the 
property found by the decision to have been taken by 
the defendants, and in case of failure to execute such 
conveyance it is, in substance, provided that the judg- 
ment of injunction shall have no force or effect. Dam- 
ages to the amount of $500 are also awarded for the in- 
jury to the property during the time intervening be- 
tween June 10, 1887, and March 20, 1890. 

The rightfulness of this judgment is not questioned, 
except upon a single ground. It was proven by the 
plaintiff upon the trial,and itaas been found by the trial 
court, that after issue was joined, and on March 20, 
1890, the plaintiff conveyed the premises to one Rosen- 
baum for the consideration of $8,800. It is for this rea- 


son contended that plaintiff was not, at the time of 
the trial, entitled to any preventive relief with respect 
to these premises, and in the absence of the right to 
such relief that the court could not retain jurisdiction 
of the action for the purpose of awarding damages for 





past injuries. It is undoubtedly true that the sub- 
stantive cause of action in all such cases is the right to 
a prevention of the continuance of the trespass upun 
plaintiff's property by the defendants, but when this 
right is established the equitable jurisdiction of the 
court is complete, and it can award the injured party 
full compensation for all the damages sustained by the 
wrongful act sought to be enjoined, subject to the stat- 
utory limitations of time. It is equally true that if 
there is no such right to a preventive remedy the mat- 
ter of damages for past trespasses cannot be the sub- 
ject of inquiry in a court of equity. Relief must be 
sought in another forum. In this connection it is to 
be observed that the defendants do not cluim that the 
right to this kind of a remedy is extinguished by a 
transfer during a pendency of the action. Its exist- 
ence is admitted, but it is asserted that it has been 
transferred by the plaintiff's own act to his grantee, 
and that the latter alone can prosecute the action. It 
would seem that in such a case section 756 of the Code 
of Civil Procedure would bea sufficient answer to such 
an objection. That section provides that in case of a 
transfer of interest the action may be continued by 
the original party, unless the court directs the person 
to whom the interest is transferred to be substituted 
in the action or joined with the original party, as the 
case requires. The action proceeds in the same man- 
neras if the conveyance of the property, which is the 
subject of the controversy, had not been made, unless 
the court directs the grantee to be made a party. The 
question cannot properly be presented for the first time 
upon the trial of the action, but must be brought to 
the attention of the court, either by motion or by a 
supplementary pleading. If the defendant has not had 
the means of knowing that the plaintiff has parted 
with his title to the subject-matter of the action, un- 
til the fact is disclosed upon the trial, and he desires 
to have the new party in interest substituted for 
or joined with the original plaintiff, he can move to 
have the trial arrested until the necessary steps can 
be taken for that purpose, and the trialcourt can sus- 
pend the proceedings, if in the exercise of a sound dis- 
cretion, it is satisfied that the adoption of such a course 
is necessary for the protection of the defendant. It is 
not seen how, ordinarily, the defendant is prejudiced 
by atransfer of the plaintiff's interest pendente lite, un- 
less there is some question of the solvency of the par- 
ties involved. A judgment recovered against the orig- 
inal party would as effectually conclude his assignee 
after suit brought upon all the issues litigated as if the 
latter had been substituted in place of his assignor. 
The statute makes no distinction in this respect be- 
tween actions at law and in equity, provided the cause 
of action is assignable. Story Eq. Pl., § 156. 

This view does not militate against the rule which 
authorizes courts of equity, where they have once ob- 
tained jurisdiction of a cause, to adininister all the re- 
lief which the nature of the case and the facts require, 
and to bring such relief down to the close of the litiga- 
tion between the parties. The subject of the contro- 
versy remains unchanged, which is the unlawful appro- 
priation of certain rights or easements, which are ap- 
purtenant or incident to the premises designated in the 
complaint, and if the decree rendered concludes the 
owner of the property, whoever he may be, it matters 
not that the title has shifted during the progress of the 
action. 

But in the present case the plaintiff has not parted 
with his title to the cause of action, or to the entire 
property to which it relates. His deed to Rosenbaum 
contains the following important reservations: 

‘** Reserving to the vendor all damages to said prop- 
erty caused or to be caused by the present, past or fu- 
ture maintenance and operation of the elevated rail- 
way on Division street as now constructed, and all the 
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fees and easement in Division street, now or hereto- 
fore or hereafter occupied and invaded by the said ele- 
vated railway structure, when maintained and ope- 
rated as aforesaid, and the conveyance is made subject 
to the said reservation of the said party of the first 
part, his heirs, executors and administrators.” 

He has thus retained all the title which he ever 
had to the rights and easemeuts appropriated by the de- 
fendants and to the fee of one-half of the street in 
width in front of No. 1514 Division street. This street 
was laid out in 1765, under articles of agreement be- 
tween Henry Rutgers and James DeLancey, who 
owned the lands which it traverses, by the terms of 
which it was mutually covenanted that it should be 
laid out on the division line between their respective 
farms, and each granted to the other a fee interest in 
that half of the street immediately abutting upon the 
grantee’s property, subject to the right of the public 
to use the same as a highway; and each conveyed to 
the other an easement of light, air and access in the 
remainder of the street. 

The decision of this court in Henderson v. New York 
Cent. R. Co., 78 N. Y. 423, thus becomes directly ap- 
plicable. Inthat case the plaintiff, when he brought 
the action, was the owner of some of the abutting lots, 
and also of the fee of the street, subject to the public 
easement therein for the purposes of a highway.  Be- 
fore the action was brought the plaintiff had soldsome 
of the lots and before the last trial of the action had 
sold and conveyed the remaining lots, reserving how- 
ever the fee of the street aud the damages to the adja- 
cent property, both past and prospective, and it was 
held that his right to the equitable interference of the 
court for his protection against the encroachments of 
the defendants was not thereby affected, aud the court 
decreed a perpetual injunction unless the defendants 
paid the amount found by the referee to be a fair com- 
pensation for the additional burden imposed upon his 
property. Itis true, there is not a separate finding in 
this case, as there was there, as to the value of the 
fee of the street or its depreciation in consequence of 
its occupation by the defendants. But it is not seen 
how the application of the principle is in anywise af- 
fected by this omission. It has been found that the 
existence and use of the defendants’ structure and its 
threatened continued use has permanently damaged the 
fee value of the entire premises to the amount of at 
least $1,500. There was no request to find separately 
the amount of permanent damage to the fee of the 
street and to the property conveyed by the plaintiff. 
They are so connected that a separate finding as to 
each might be difficult, if not impracticable. As the 
right to the damages to both pieces of property was 
still in the plaintiff, such a finding was unnecessary. 
So long as the ownership of the fee of the street and 
of the damages to the adjacent property remained in 
the same person, equity would not permit the defend- 
ants to acquire a right to maintain its structure in the 
street without paying the damages to the adjacent 
property which the erection and maintenance of such 
structures have inflicted upon it. 

This view is in harmony with the well-settled 
rules of equitable jurisprudence. No principle has 
been more frequently asserted or is so well established 
as that when a court of equity has jurisdiction over a 
cause for any purpose, it may retain the cause for all 
purposes and proceed to a final determination of all 
the matters at issue. To such an extent has the 
doctrine been carried that it has been declared that if 
the controversy contains any equitable features, or re- 
quires any purely equitable relief belonging to the ex- 
clusive jurisdiction of equity, or pertaining to the con- 
current jurisdiction of equity and law, and a court of 
equity thus acquires a partial coguizance of the action, 
it may go on to acomplete adjudication and establish 





purely local rights and grant legal remedies, which 
would otherwise be beyond the scope of its authority. 
Pom. Eq. Jur., §§ 181, 231, 242. So long as one of the 
grounds of equitable interference in this class of cases 
is the avoidance of a multiplicity of suits,this rule must 
prevail. “he plaintiff being entitled to adecree restrain- 
ing the defendants from the unlawful use of the street, 
in which he still has an interest, it was the duty of the 
court to award him all the damages sustained in con- 
sequence of such unlawful use. As tothe permanent 
damages for the injury to the fee, the defendants are 
not compelled by this judgment to pay them. They 
have been ascertained, and payment of them provided 
for asa favor to the defendants, and as a condition 
upon which they may be relieved from the disastrous 
consequences to their busivess, which must result from 
the maintenance of ths perpetual injunction, to which 
in strict equity the plaintiff is entitled. The defend- 
ants are not harmed, but favored, by such a disposi- 
tion of the cause. Further litigation is avoided, and a 
perfect right acquired to maintain in the street in 
front of these premises what has hitherto been an ille- 
gal and unauthorized structure. The grantee of the 
plaintiff has no interest in the subject of this contro- 
versy. He has taken his conveyance with a reserva- 
tion to the plaintiff of the fee of the street and the per- 
manent damages to the adjoining property. Presum- 
ably, to the extent of the value of the rights thus re- 
served, the cost of the property to him has been pro- 
portionately diminished. He is estopped by the res- 
ervation in his deed, which is to be given the same ef- 
fect as a direct grant, from asserting any title to any 
part of this cause of action, or to the right which the 
defendants will acquire under the judgment, which 
puts them in privity of title with the plaintiff. 

We have not considered, and in view of the peculiar 
features of this case, we deem it unnecessary to con- 
sider or determine the abstract question, whether the 
owner of real property injuriously affected by the 
maintenance of an unlawful structure ip the street 
upon which the property abuts, can eitber before or 
after suit brought convey the entire premises and re- 
serve to himself the right to maintain an action in 
equity to restrain the fcontinuance of such structure, 
or for the recovery of the permanent damages to the 
property by reason of its maintenance. Such question 
must be reserved until it arises in concrete form. In 
the present case the grantor has retained title to a part 
of the fee of the premises, and unquestionably suffi- 
cient to preserve intact the jurisdiction of a court of 
equity, 

The judgment must be affirmed with costs. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ABATEMENT—EVIDENCE.—Although where a sale of 
goods is induced by fraudulent representations of the 
purchaser, a suit in chancery by the seller to sequester 
the purchaser’s property is not a repudiation of the 
sale, and therefore if fruitless is not a bar to an action 
on the notes given for the purchase-price, yet the fact 
that such suit was fruitless cannot be shown by parol 
evidence, but only by some judicial declaration. Usu- 
ally it is an order of discontinuance, as was shown in 
this case with respect to the attachment proceedings, 
and we have been unable to find any precedent for 
holding that the plea in abatement is avoided by any 
proof short of record evidence that the former proceed- 
ing has not resulted in a recovery of the debt. The 
opinion of this court upon the former appeal (127 N. 
Y. 34) is notin conflict with this view, but on the con- 
trary is in harmony with it. While it was there stated 
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that the chancery suit would not be a defense in abate- 
ment if the plaintiffs could show that nothing had been 
or could be realized therein by them as the creditors 
of the defendant, it was assumed, to quote the lan- 
guage of the learned judge, that this would be *‘ shown 
by evidence legitimate for that purpose.” Such evi- 
dence was not given, and for the want of it the plain- 
tiffs were not entitled to recover. March 8, 1892. Cross- 
man v. Universal Rubber Co. of New York. Opinion 
by Maynard, J. 16N. Y. Supp. 609, reversed. 


ASSIGNMENT FOR CREDITORS—FRAUD—LIABILITY OF 
ASSIGNEE.—(1) Where an assignment for the benefit of 
creditors is made with an actual fraudulent intent, in 
which the assignee participates, and the assignment is 
set aside at the suit of creditors, the assignee is charge- 
able with all money paid out by him for appraising the 
property, for counsel fees, and for expenses of con- 
ducting the business after the assignment, since such 
payments were necessarily made by him in pursuance 
of the fraudulent scheme. (2) But he is not charge- 
able with money paid out by him in satisfaction of a 
bona fide note of tbe assignor, which is preferred in the 
assignment, even though he is an indorser of such note, 
since the assignor had a legal right to pay such note in 
preference to his other debts. Second Division, March 
15, 1892. Smith v. Wise. Opinion by Bradley, J. 7 
N. Y. Supp. 373, modified. 


MARRIAGE—ACTION FOR WIFE'S SERVICES—WITNESS 
—CONTRACT—WILL--DAMAGES.—(1) Inan action by a 
husband for services performed by his wife to defend- 
ant’s testator, it appeared that such services had been 
rendered by the wife with the knowledge and consent 
of her husband,and while assisting him in his business; 
that moneys which were expended in connection with 
said services were furnished by the husband, and that 
the wife never made a personal claim for compensa- 
tion. Held, that the husband could maintain an action 
for such services. (2) In such action the wife is acom- 
petent witness. (3) Where defendant's testator prom- 
ised plaintiff's wife, when the service commenced, that 
he would give her $5,000 in his will, but upon subse- 
quent occasions only promised to remember her in his 
will, without naming any amount, and finally left her 
only $500, after nearly eleven years of unpaid service, 
plaintiff is not limited to $5,000 in suing for the reason- 
able value of such services. March 1, 1892. Porter v. 
Dunn. Opinion by Gray, J. Earl, C. J., and O’ Brien, 
J., dissenting. 16N. Y. Supp. 77, reversed. 


MASTER AND SERVANT—INJURY TO SERVANT—CON- 
TRIBUTORY NEGLIGENCE.— Where a servant is killed 
by the explosion of a steam radiator, which he was 
testing by pounding with a hammer, in spite of re- 
peated warnings that it was unnecessary and danger- 
ous, and with notice that a similar radiator bad explo- 
ded the day before simply from the jar in turning it 
over, he is guilty of contributory negligence. March 
1, 1892. Moeller v. Brewster. Opinion by Finch, J. 17 
N. Y. Supp. 604, reversed. 


MUNICIPAL CORPORATIONS—ASSESSMENTS FOR PUB- 
LIC IMPROVEMENTS—POWERS OF ASSESSORS.—(1) The 
city charter of Buffalo, title 8, section 8, requiring 
commissioners appointed to ascertain the compensa- 
tion for land to be taken by the city for improvements 
to make their report within sixty days, is directory 
merely, and such report, though not made until after 
the expiration of sixty days, will be sustained 
where no public or private rights have been prejudiced 
thereby. (2) The city charter of Buffalo, title 8, section 
14, requires the common council, after the confirma- 
tion of the report of the commissioners, to ascertain 
the amount of money unecessary to pay the compensa- 
tion awarded and the costs of the proceedings, and 
when the expenses of improvement have not been di- 
rected to be assessed on a certain district, or on the 


jes. 





land benefited by it, to determine whether the whole 
amount or any part of it shall be raised by general tax 
or by local assessment. It further provides that the 
council shall cause the amount which is to be raised by 
local assessment to be assessed on the real estate bene- 
fited. Held, where the council ordered a certain por- 
tion of the expenses of the improvemeut to be assessed 
on the real estate benefited, in proportion to such ben- 
efit, that the omission by the board of assessors of a 
portion of the property benefited by such improve- 
ment rendered the assessment void. (3) The fact that 
the assessment as made by the board of assessors was 
contirmed by the council does uot {render it valid. 
Feb. 2, 1892. Savage v. City of Buffalo. Affirmed on 
opinion of Daniels, J. 14 N. Y. Supp. 101. 

NEGLIGENCE —DANGEROUS PREMISES.—Where oue 
lets a dock for unloading stone, charging toll for each 
boatload, and there was no suggestion at the time that 
any one else had any interest in the dock, it is no de- 
fense to an action by a boatman for personal injuries 
caused by the unsafecondition of the dock that the legal 
title to the unsafe part of the dock was in 4a third per- 
son, or that in fact the defendant had no legal right to 
go upon or repair it. March 1, 1892. Thomas v. Hen- 
Opinion per Curiam. 16 N. Y. Supp. 700, af- 
firmed. 

TRUSTS— INVESTMENT OF FUNDS— LIABILITY OF 
TRUSTEES.—(1) Testator devised his property to his ex- 
ecutors in trust, directing them to collect and invest 
such property, and pay the income thereof to his sis- 
ters. Testator had been one of a firm of stock brokers, 
and on his death a new firm was formed, of which one 
of testator’s executors was amember. The new firm 
continued the business, taking all the accounts and se- 
curities of its predecessors, and using testator’s prop- 
erty, on which they paid but two per cent interest. 
Held, that the executors were personally responsible 
for the trust fund, and were chargeable with interest 
thereon at the full legal rate, since such employment 
of trust funds was illegal. (2) As the firm was making 
six per cent (the legal rate of interest) from testator’s 
property, the executors would be chargeable with that 
rate of interest, even had the investment been author- 
ized. (3) The liability of the executors for the interest 
of the trust funds so invested is not affected by the 
pendency of an application for the revocation of the 
will, section 2650 of the Code of Civil Procedure pro- 
viding that on service on him of a citation issued on 
such application, the executor ‘‘ must suspend, until a 
decree is made, all proceedings relating to the estate, 
except for the recovery or preservation of property,’’ 
etc. (4) The executors are not relieved from liability 
for the interest which accrued between testator’s 
death and the probate of the will. March 1, 1892. Jn 
re Myers. Opinion by Maynard, J. 11N. Y. Supp. 
543, and 14 id. 535, modified. 


WILL—ESTATE DEVISED—RESIDUARY LEGACY.—A 
testator, after making several devises, declared that 
“of the rest, residue and remainder of my estate I 
give and bequeath,” several legacies, and that ‘‘if, af- 
ter the payment of all these legacies, there should re- 
main a surplus undisposed of, I do give and bequeath 
the same unto my sons.”’ Held, that under such resid- 
uary bequest, the suns would take land which had been 
specifically devised for life, with remainder to the life- 
tenant’s children, where such life-tenant died without 
issue. March 1, 1892. Lamb v. Forsyth. Opinion by 
Andrews, J. 14 N. Y. Supp. 206, affirmed. 





AN ERROR EXPLAINED. 


FTER the biographical sketch of James T. Brady, 
published in the LAW JOURNAL of the 16th inst., 
went to press, aud when too late to make any correc- 
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tion, I discovered an error in the admirable letter of 
Brady to John Van Buren of more or less importance. 
The error consists in a misstatement concerning the 
relationship of Tacitus, the great Roman historian, 
who has properly been termed ‘the father of philo- 
sophical history,”’ and Agricola, and in saying that the 
latter wrote the life of Tacitus, when the truth of 
history is that Tacitus wrote the life of Agricola. 

The error was made by the person employed to copy 
the origina] letter for publication, which is quite time- 
worn and in some places difficult to decipher. With 
the pressure of many matters on my hands, [ took it 
for granted that the letter was correctly copied, and it 
went to press without any revision byme. As the 
proof was read by the person who had copied the let- 
ter, the error, as I have said, weut to press without 


correction. 
L. B. Proctor. 


CAPITOL, ALBANY, April 20, 1892. 





> 


CORRESPONDENCE. 








Our BIOGRAPHICAL DEPARTMENT. 


Messrs. Weed, Parsons & Co.: 

Permit me to express the pleasure I receive from the 
biographical department of the LAw JouRNAL. In 
doing so I voice the sentiment of very many of its 
readers. 

Since it is not true, as is often alleged, that lawyers 
have no regard whatever for any thing, any learning 
except what is connected with the cases in their hands, 
I have often wondered why our legal mazazines, jour- 
nals and newspapers are so closely confined to the dry 
letter of the law. With the multiplicity of text-books, 
elementary works, works on special legal branches and 
the endless accumulation of reports it would seem that 
these magazines, journals, etc., ought to contain some 
matter out of the order of these dry details, and yet 
of a strictly legal nature. Some writer has said that 
the biography of an eminent lawyer or judge is of it- 
self a valuable legal precedent. I certainly regard the 
biographies that have apppeared in the Law JOURNAL 
as such, while they gavea delightful change from the 
other valuable matter which every number contains. 

Yours very truly, 
J. A. Drxon. 

BALTIMORE, April 18, 1892. 





NEW BOOKS AND NEW EDITIONS. 


TRAVIS ON SALES. 

Commentaries on the Law of Sales and Collateral Subjects. 
By Jeremiah Travis, LL.B., Harv. '66; recently judge of 
the High Court of Justice of the Canadian Northwest Ter- 
ritories; First-Prize Law Essayist of Harvard University 
of 1866; author of “A Treatise on Canadian Constitutional 
Law;”’ annotator of ‘* Parsons on Partnership,” etc. Two 
volumes. Boston: Little, Brown & Co.. 1892. 

Although our space is somewhat valuable, we give 
the title-page of this new work in full,in order that 
our readers may be made fully acguainted with the 
most audacious legal iconoclast of this generation. This 
is indeed aJeremiad. His work comes upon us and 
upon the courts of England and this country with a 
chilling and withering hauteur which must send dis- 
may into the ghosts or the living souls of a great many 
well-reputed judges of the past and the present. We 


hardly dare put these volumes with our other legal 
tomes lest there should be a ‘‘ Battle of the Books.’’ 
The very Dedication has a tendency to send creepers 
of awe down one’s back, for it is addressed to the 
shades of Parker, Parsons and Washburn, erstwhile in- 
structors at Harvard, from whose living embodiments 








the writer confesses to having received valuable in- 
struction. By virtue of the Title-page and the Dedi- 
cation, one is put in a receptive and humble frame of 
mind by the time he arrives at the Preface. We have 
attentively read the author's preface, and feel bound 
to confess that as a preface writer Mr. Bishop, of pref- 
atory fame, must takea back seat. When we peruse 
this oracular performance we feel ashamed that we 
never before happened to hear of the “ First-Prize Law 
Essayist of Harvard University of 1866’’ — (he does not 
explain whether before or after Christ). The Prefacer 
starts out by telling how in writing another treatise 
he became convinced that two decisions of the Judi- 
cial Committee of the Privy Council of England are 
**so entirely unsound as to be absolutely indefensible,’’ 
and that ‘‘there was no other course fairly open to me 
than to undertake to show that these cases are not law. 
I have every reason to be satisfied with my success in 
such undertaking.’’ He ‘“fraukly expressed” the 
opinion that ** the cases were badly decided,” and he 
prophesied that the Canada Supreme Court would not 
follow them, and they didn't—but whether on ac- 
count of Travis’ threats does not appear. He speaks 
of ‘“‘bad law” and ‘transparent fallacies’’ ‘‘in the 
courts of England and this country,’’ and feels ‘ satis- 
fied that from the commencement to the close of this 
work, there is not one of the many questions in con- 
nection with which I have pointed out much of such 
bad law, in which I have failed toshow what the law 
on the particular subject really is.”” He has consulted 
with the ablest lawyers, judges, teachers, text-book 
writers and law-reviewers in regard to some of these 
cases, and they have fallen right in with him, and been 
surprised ‘‘ that they had not themselves noticed the 
transparent fallacies, the greater part of which are, for 
the first time, exposed in this work.’’ Then he pro- 
ceeds to specify some of the *‘ gross legal fallacies ’’ and 
* unsound doctrines’’ of the foolish little courts of 
New York, Kansas, Nebraska and Pennsylvania on 
one particular point, and of those of the trivial and 
fallible tribunals of Massachusetts, Maine, Vermont, 
Michigan *‘ and some half-dozen other of the States of 
the Union, which affect to hold” thus and so, on 
another. He gives ‘‘a very full and accurate analysis 
of the cases in those States,” he demonstrates the 
“state of confusion” into which they have fallen, he 
exhibits ‘absolute candor and perfect fearlessuess’’ — 
(of course he isn’t afraid of anybody away off in Can- 
ada)—and he *“* knows of no instance where he has 
failed to make the law of the subject perfectly clear to 
any reader of fair intelligence.’’” The work is ‘‘ abso. 
lutely new,”’ “ not a rehash of Blackburn, Benjamin or 
any other writer,” and he trusts *‘ it will prove to be of 
no little value.’’ He announces two additional forthcom- 
ing volumes onthe same subject. And he concludes 
with agraceful acknowledgment to the Shades afore- 
said for having made him so much bigger a man than 
the courts which be has demolished. Having read the 
preface, and made this abstract of it, we are in no 
mood to spend much time on the treatise itself, for it 
isevident that having Blackburn, Benjamin, etc., as 
expounders of bad law, we have no need of Jeremiah 
for that office, and so long us he persists in secluding 
himself in Canada and refusing to come down here 
and take charge of our mismanaged legal oracles his 
book can have no effect except to unsettle us in our 
preconceived legal notions, and make our present chief 
justices and their associates timid, mistrustful and de- 
moralized. We have peeped into the text just enough 
to see how the iconoclast raps the United States Su- 
preme Court o’ the sconce, and fairly revels in unre- 
strained aud disheartening rebukes of other courts. It 
will be well however if these courts will lay to heart 
his recommendation that ‘“‘ great care should be taken 
by courts and jurists in the choice of language they em- 
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ploy when undertaking to propound important and 
far-reaching propositions of law,’’ for there is a watch- 
ful censor and inexorable critic in Canada ready to 
come down on them. Butoh! how sweet and encour- 
aging is the praise of this infallible judge in the few 
instances in which he says, “we entirely concur!” 
There are several such in the volumes, and the recip- 
ients of this ‘‘well done!” may be as proud as the 
nice boys who get tickets for good conduct in Sunday 
schools. Busy lawyers are more interested in trying 
to aiscover what the judges have said than in what 
they have not said or in what they ought not to have 
said. This Hercules is engaged in a desperate battle 
with the Hydra-headed courts of two countries, and 
even in four volumes will hardly be able to club them 
into his way of thinking. Really the book will be 
of small practical use. If the practitioner buys 
the book expecting a work on Sales, he will be dis- 
appointed, for there is about as much on other 
topics, and they are not always ‘‘collateral.”” It 
is difficult to see what connection with Sales 
such topics as corporations, bills of lading and 
municipal bonds have, and yet much of the work is 
taken up with these. The author spoils sixty pages in 
distinguishing gifts from sales. He quotes from such 
eminent legal authorities as Rose Cleveland's ‘‘Stud- 
ies,’’ Bellamy’s ** Looking Backward,’’ Henry Clews’ 
and Roger Q. Mills’ articles in the North American 
Review, and the Odyssey. In short, a great mass of 
fault-finding, emphasized by such terms as ‘ unmiti- 
gated nonsense,’’ “‘ vicious,” ‘ pernicious”? and ‘“ ri- 
diculous.”’ Travis ought to be ducked as a common 
scold. Weare perfectly candid and fearless however 
in recommending the work to Harvard Law School. 
lt ought to gain for its author a professorship there at 
once. 


HARRIS ON [DENTIFICATION. 

A Treatise on the Law of Identification, a separate branch of 
the law of Evidence. Identity of Persons and Things — 
animate and inanimate —the living and the dead — things 
real and personal — in civil and criminal practice — mis- 
taken identity, corpus delicti, idem sonans — opinion evi- 
dence. By George E. Harris. Albany: H. B. Parsuns. 


It is safe to say that every lawyer who sees this new 
book will desire to read it through at once, for it has 
novel and consecutive interest. We cannot recall any 
law-book since Ram on Facts, at once so novel and so 
interesting. The author has exercised great industry in 
picking out and piecing together the law on’ this topic, 
so widely scattered and hitherto so little considered. As 
was proper, he has drawn largely from the cases cited, 
for the table covers only twelve pages, while the text 
occupies four hundred and fifty. There is however no 
evidence of padding. The index — interesting reading 
by itself —is copious, extending to fifty-three pages, 
and is very admirably classified, and by a novel typo- 
graphical device rendered very accessible. Every 
chapter is prefaced by asummary table of contents. 
In short, there seems to have been expended on the 
work a great amount of research and of painstaking 
detail and exactness. Some of the chapter on Opinion 
Evidence has no bearing on the subject of Identifica- 
tion, but with this exception the author seems to have 
stuck well to his text. We observe one error of ar- 
rangement in the index—‘‘coat and pants of de- 
ceased” is placed under ‘“‘clothing;”’ ‘‘ pants” can 
only find a proper place under the heading of ‘dog.’ 
Mr. Harris should be above the nonsence of describing 
himself on the title-page as*‘of the bar of the U. 8S. 
Supreme Court,”’ for it is nowise difficult to achieve 
that position if a man has $5. The volume is very hand- 
sumely printed. Considering the importance of the 
subject and the completeness of its treatment, we rec- 
ommend the volume to all practitioners. 











NOTES. 


UDGE FENN, of the Connecticut Supreme Bench, 
©@ lost an arm at Cedar Creek on that memorable 
day of Sheridan’s ride from twenty miles away, and 
though he has “‘ the eloquence of an empty sleeve,’’ he 
also possesses rare gifts as an after-dinner speaker, and 
is considered one of the most enjoyable toastmasters 
of the Nutmeg State. Colonel Fenn does not pitch 
into Christianity after the manner of Colonel Ingersoll 
however, notwithstanding the fact that he was recently 
announced to deliver a Sunday afternoon address at 
the Y. M. C. A. rooms at his home in Winstead upon 
this topic, ‘‘ Christianity an Americanizing Farce.” 
The little ‘*devil”’ of acountry newspaper office can 
easily transform a religious force into an irreligious 
farce.—N. Y. Tribune. 


There have recently been two instances of a hus- 
band’s shooting his wife’s seducer in cold blood, which 
from their world-wide notoriety and the manner they 
have been commented upou in many quarters threaten 
to give civilization even a greater setback than that 
administered by the Louisiana massacre last March. 
Certainly the active spirits in the Order of Mafia were 
as unfit to live as the victims of these private lynch- 
ings, yet there has been little justification of the act of 
the Louisiana lynchers outside of that State, while 
probably hundreds of people all over the world either 
secretly or avowedly approve of the acts of the injured 
ausbands. Ona question of this kind public senti- 
ment is every thing, and the letter of the law next to 
nothing. We believe that these episodes will exert a 
very appreciable influence toward barbarizing the pop- 
ular conscience unless vigorous protest is made against 
a great deal of seutimental cant that has been uttered 
Certainly members of our profession should feel a spe- 
cial responsibility in endeavoring to uphold a reign of 
law. it would be awaste of energy to argue elabo- 
rately concerning the right of a husband to kill his 
wife’s paramour. Viewed as punishment for the 
crime, it could only be justified on the Draconian the- 
ory that death is the proper penalty for offenses of all 
grades. We venture to say that inno Northern State 
of the Union could a bill be passed to-day making rape 
acapital crime. Yet rape is a more heinous offense 
than adultery. Considered as punishment, the assas- 
sination of a seducer is also open to the objection of 
punishing only one of two equally guilty parties. The 
last item of news about one of these recent tragedies 
was something which, in spite of the serious circum- 
stances, appeals to the sense of humor. The husband, 
after his exoneration from criminal liability by a tri- 
bunal at the place where the sbooting occurred, tele- 
graphs to the father of the wife that his daughter is 
**vindicated.’’ An adultress vindicated by the escapo 
of a murderer! Yet one sometines hears men who 
ought to know better contend that society should con- 
done the husband’s revenge (nobody can make it out 
to be any thing but brute revenge, and Othelto’s form 
of vengeance was more logical), for the sake of making 
adultery a dangerous crime to commit. We do not 
believe domestic sanctity could ever be in the slightest 
degree guarded through this iniquitous and clumsy ex- 
pedient. So far from making men law-abiding, it 
would only tend toward making women irresponsible. 
To tacitly concede to the husband the right of assassi- 
nation would be a distinct step toward anarchy, be- 
sides opening au immense danger, as the exercise of 
lynch law always does, of sacrifice of the falsely ac- 
cused. We think this is a proper time for all leaders 
of popular opinion to say a few plain words on a disa- 
greeable topic, because by reason of public lynchings 
and private assassinations citizens of the American 
Commonwealth are earning a bad uame.—New Yor? 
Law Journal. 








THE ALBANY LAW JOURNAL. 


367 





The Albany Law Journal, 


ALBANY, APRIL 30, 1892, 


CURRENT TOPICS. 





T is safe to say that the result of the so-called 
‘investigation ’’ of Judge Maynard in the Leg- 
islature Will not be satisfactory to a single Republi- 
can and will be unsatisfactory to a good many 
Democrats. It might naturally have been so in any 
event, but the partisan character of the proceedings 
was so evident and undisguised that the award will 
exercise no influence whatever with men who have 
any independence of party. It has been a one- 
sided inguiry. Nobody has been inquired into ex- 
cept several members of the committee of the bar 
association who made the report. The legislative 
committee not only refused to allow Judge Maynard’s 
accusers to produce any evidence, but undertook to 
conduct the investigation secretly at the last. Fair- 
minded men will regret that an opportunity was not 
given to produce witnesses offered to contradict 
some assertions in Judge Maynard’s letter, and that 
the Judge himself did not improve the opportunity 
afforded him of putting himself under oath —an 
opportunity which he complains had never been 
afforded him — and that an opportunity was not 
afforded his accusers of cross-examining him, Thus 
much Judge Maynard owed and still owes to the 
people of the State. But by the uncontradicted 
evidence taken before the investigating committee 
and by Judge Maynard's letter certain facts are 
established which tell their own story and the effect 
of which must be left to the intelligence and con- 
science of every honest and unprejudiced lawyer in 
the State. We may sum these up in a few words: 
1. The Mylod certificate was before the canvassers, 
but the Court of Appeals affirmed an order of the 
Supreme Court which had pronounced it fraudulent, 
had forbidden it to be canvassed, and ordered 
the substitution of a corrected certificate. 2. A 
corrected certificate was made in pursuance of an 
order of the Supreme Court and in pursuance of that 
order was mailed by the county clerk, Emans, to the 
canvassers, in accordance with his clear statutory 
duty. 3. After that certificate was so mailed, an- 
other order of the Supreme Court was served on 
Emans, restraining him from forwarding that certifi- 
cate to the canvassers. 4, Emans thereupon came 
to Albany, applied to Governor Hill for advice, and 
was by him referred to Deputy-Attorney General 
Maynard, whom he described as ‘counsel for the 
Democratic party.” 5. Emans went to Maynard, and 
Maynard advised him to go to two of the State officers 
to whom he had mailed the certificates and get them 
back, and Emans did so. 6. Maynard himself there- 
upon went to the comptroller and took away the 
certilicate from his office and returned it to Emans, 
and this, as he asserts, was done with the comptrol- 
ler’s approval. 7. This left before the canvassers 
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only the Mylod certificate which the Court of Ap- 
peals had by its affirmance of the Supreme Court 
order and in its opinion pronounced fraudulent, and 
this tney proceeded to canvass. §. Maynard ac- 
knowledges that he gave this advice and took this 
action for the purpose of defeating the certificate 
which Emans had mailed in accordance with statute 
and the order of the court, and of enabling the 
officials to canvass the Mylod certificate, which the 
Court of Appeals had pronounced fraudulent and 
forbidden to be canvassed. This we believe to bea 
fair statement of the case as it stands upon the un- 
contradicted evidence divested of all collateral inci- 
dents, and we believe that nobody can successfully 
gainsay it. We may admit that Judge Maynard 
acted in good faith, as he claims tohave done. But 
on the other hand, we believe no unbiased lawyer in 
the State can believe that he had a shadow of right 
or authority for doing what he did; he certainly 
had none in himself, and the comptroller could con- 
fer none upon him, Public records are not the 
property of the comptroller, and he has no right to 
sit in judgment on the filing of a record which the 
statute has directed to be filed in his office, and 
which at least had color of regularity. We shall 
not undertake to characterize this action of Judge 
Maynard in its relation to the criminal law, but we 
do not hesitate to declare the opinion that it was of 
a flagrantly unprofessional character. Nor shall we 
shrink from expressing the opinion that the man 
who entertains such notions of professional honor 
and is held in such subserviency by party ties, is not 
a fit person to sit in the highest court of this State, 
to be empowered possibly to dictate the result of 
future elections, and certainly to pass upon the con- 
flicting private claims of suitors who may be mem- 
bers of the opposing political parties. If Judge 
Maynard should remain on the bench, many emi- 
nent lawyers, both Republicans and Democrats, will 
be apt to attribute their defeat in cases of a close 
vote, or in which he might write the opinion, to 
his personal hostility. This is a sad juncture 
tor our Court of Appeals. This is the first 
time that the personal integrity and honor of a 
member of that court has ever been seriously or in- 
fluentially impugned. If, as is not at all improbable, 
controversies should arise next fall under our elec- 
tion law, and the court should stand divided in the 
proportions in which it stood in the Onondaga case 
a single judicial voice may determine the presidency 
of the United States, and if that voice should be 
Judge Maynard’s, it is to be feared that the standing 
of the court in popular estimation may be griev- 
ously impaired. That would be a sorry day for the 
State and the administration of justice. The plain 
fact is that our people will not bear to have 
active political partisans, managers, committeemen 
and bosses on the bench, nor will they bear to see 
men there who have got their places as the reward 
of party service, especially such service as can only 
be justified by the laws of brigandage. The Court 
of Appeals has contained active politicians in former 
times, but they have been high-minded and honest 
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men like Church, Allen, Grover, Peckham and 
Folger, who laid aside partisanship when they put 
on the gown. Imagine the judgment of those ven- 
erated men on conduct such as has characterized 
some of the tenants of the beneh of our courts of 
late! 

An American reads the comments of the London 
legal journals on the English judicial dignitaries 
with a feeling of apprehension lest the audacious 
editors should be struck dead by lightning. This 
is the way the Solicitors’ Journal comments on the 
lord chancellor's recent address to the Birmingham 
law students: “When one reads the public speeches of 
the lord chancellor a famous remark about Charles I, 
is irresistibly called to mind. The wisdom of his 
sayings is not always borne out by his doings. 
* * * When therefore we read the words of wis- 
dom the lord chancellor uttered at Birmingham on 
Monday we cannot help apprehending that some act 
will follow in direct opposition to them. Still we 
welcome the following observations: ‘ Our legisla- 
tors would do well to check themselves in their 
anxiety to improve every part of the law; would [do 
well to] occasionally let things alone until they un- 
derstood what they were dealing with.’ Quite so; 
no more admirable advice could be given. And we 
feel sure that when Lord Halsbury comes hereafter 
to develop more at length his wise precept, he will 
be able to enforce it by some very startling illustra- 
tions of the evils which have resulted from its neg- 
lect. He may have heard, for instance, that a legis- 
lator who had never perused an abstract of title 
once set to work to remodel the system of transfer 
of land; and that a legislator who probably never 
read a page of ‘ Lewin’ is apparently still convinced 
that he can altogether reorganize the administration 
of trusts.” Of the same address the London Law 
Journal says: ‘‘ Finally, we find Lord Halsbury eu- 
logizing trial by jury, and rejoicing in the fact that 
it is next to impossible to upset their verdicts. Poor 
Mr. Jelf ! He thinks jurors most unsatisfactory, and 
would often upset their verdicts. Yet he had to sit 
and listen to the eulogy of the head of his profes- 
sion.” This is really a remarkable tribute from an 
equity judge, for such persons, one would suppose, 
would not be apt to exalt the jury. 

A reviewer in the current number of the American 
Law Review, speaking of the ‘‘ American Decisions ” 
and the ‘‘ American Reports,” says they “ are a very 
valuable collection of case law; but they are defi- 
cient in one very important particular: the selec- 
tions were made piece-meal and without any appar- 
ent reference to the question of what selections had 
been already made on the same subject, or what 
would thereafter be made. * * * These two 
collections of cases therefore consist in a collection 
of cullings, made very much in the same way as in 
the editor of stfth a publication as the Helectic Mag- 
azine ov Littell’s Living Age culls enough from the 
current English magazines to fill up each of his 
numbers with a collection of interesting matter. The 





difficulty with the series is that there are topics in 
which they are very deficient, and on the other hand, 
topics in which the collecting has been relatively 
overdone. On most topics the practitioner can find 
what he wants, but on many topics there is amarked 
deficiency, This could and would have been pre- 
vented if the opinionated publisher, who projected 
the work, had taken the advice given him by the 
present writer in the Southern Law Review, in review- 
ing the first volume of the work; wherein he was 
told to make his selections by topics, and not chro- 
nologically, thereby grouping the decisions under 
vach topic and developing each topic by itself in its 
just proportions.” It was of course possible to edit 
the Decisions on the topical plan, for the volumes 
were all ready to the editor’s hand, but it was evi- 
dently impossible in the case of the Reports. The 
purpose of the latter was to supply the profession 
with all the ‘‘ cases of general interest ” from the va- 
rious State reports as fast as reported. Foreknowi- 
edge had no part in this scheme. It may be that 
the topical plan would have been the better for the 
Decisions; undoubtedly, it would have been the 
more convenient to the student for reference. The 
reviewer after saying some kind words of the Re- 
ports, observes that their “annotations are very per- 
functory and slovenly.” That they are much less 
extensive than those of the Decisions is true, but we 
recoil from the two offensive adjectives employed to 
describe them. The later editor of the Reports has 
seen them a great deal cited by the courts, and has 
repeatedly received aeknowledgments of their use- 
fulness from the judges. The reviewer should have 
marked the different purpose of the two systems of 
reporting and annotation. In the Decisions the 
editor had ample time and room for annotations; in 
the Reports, limited to three or four volumes a year, 
there was no room for elaborate annotations, and 
the only office of their annotation was to group with 
the principal case a few leading cases and especially 
to present other contemporaneous cases in point, in 
order to give the practitioner the last word on the 
topic. The purpose of the annotation of the De- 
cisions was historical, that of the Reports was chiefly 
that of a contemporary directory. In this view the 
editor believes they answered their purpose. Mr. 
Justice Bradley once wrote the editor that he greatly 
valued the American Reports with their annotation, 
because he was sure that in them he got the latest 
decisions of all the courts on the particular point. 
Of course, a practitioner who demanded all the lead- 
ing cases in the country as fast as officially reported, 
could hardly expect several text-books or digests 
in every volume in addition, and the supplying of 
such notes in such a series must inevitably soon 
bring the editor into arrear with the cases, at least 
in a series of three or four volumes annually. The 
editor of the American Reports kept up with the 
State reports. 


Owing to the sudden death of Whitney C. Proc- 
tor, the only son of L. B. Proctor, who died sud- 
denly on the morning of the 27th inst. at Gowanda, 
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» N.Y., the biography of John Van Buren, which 
was to appear in the present number of the Law 
JouRNAL, Will be deferred until Saturday, May 7. 
The death of his son is aheavy blow to Mr. Proctor. 
He was a young man of great promise, with many 
surroundings that made his life happy for himself 
and his friends. In this his sudden bereavement 
Mr. Proctor has the deep sympathy of his many 
friends. 


— 


NOTES OF CASES. 

N Kavanagh v. Barber, Court of Appeals of New 
York, March 1, 1892, it was held that where the 
title and possession of premises damaged by a private 
nuisance are in the wife, an action will not lie therefor 
by the husband, although he also lives on the prem- 
ises, and supports the family. The court said: ‘‘ The 
case, in its legal aspects, is novel. The house was 





owned by the plaintiff's wife, and had been occupied | 


for fourteen years by the plaintiff and his family, and 
was so occupied when the manufactory of the de- 
fendant was built. The plaintiff, so far as appears, 
had no lease or other interest in the realty. The 
family, as is to be inferred, lived in the house by 
sufferance of the wife. The possession of the house 
followed the legal title. Both the occupation and 
the possession, in a legal sense, was that of the wife, 
and not of the husband. Martin v. Rector, 101 
N. Y. 77. The husband supported the family. The 
question presented is whether, under these circum- 
stances, a private action can be maintained by the 
husband for the discomfort caused by the offensive 
vapors. We find no precedent for such an action 
by a person so situated. Mr. Justice Blackstone 
defines a private nuisance to be ‘any thing done to 
the, hurt and annoyance of the lands, tenements or 
hereditaments of another’ (3 Comm. 215), which 
definition, as said by Judge Cooley (Cooley Torts, 
p. 565), embraces not a mere physical injury to the 
realty, but any injury to the owner or possessor as 
respects his dealing with, possessing or enjoying it. 
Interference with public and common rights creat- 
ing a public nuisance, when accompanied with 
special damage to the owner of lands, also gives a 
right of private action. The public nuisance as to 
the person who is specially injured thereby in the 
employment or value of his lands becomes a private 
nuisance also. Upon the evidence in this case on 
the part of the plaintiff, the defendant maintained 
a public nuisance. The air of the neighborhood 
was, for a long distance, infected with the disagree- 
able odor of the asphalt, and rendered residence 
within the area uncomfortable, and life therein less 
enjoyable. Upon these facts, the plaintiff's wife, 
who owned and lived in the premises, sustained an 
actionable injury. Wills v. Hall, 9 Wend. 315; Fran- 
cis v. Schellkopf, 53 N. Y. 152. 











the realty, had her action for damage for the special 
injury in being deprived of the reasonable enjoy- 
ment of her property as her dwelling by reason of 
the nuisance. The judgment in this case adjudges 
that the husband also can maintain an action for the 
interference with his enjoyment of the premises. 
The principle upon which the judgment proceeds, if 
sustained, will greatly extend the class of actionable 
nuisances. We have found no case where a private 
action has been maintained for corruption of the 
air by offensive odors, except by a plaintiff who was 
the owner of, or had some legal interest, as lessee or 
otherwise, in, land, the enjoyment of which was 
affected by the nuisance. The cases are numerous 
of actions on the case for nuisance created by a nox- 
ious trade, producing offensive and noisome odors, 
smoke or noises, but, from the case of Morley v, 
Pragnell, Cro. Car. 510, down, they have been 
brought and maintained (so far as we can discover) 
by the owner or lessee of the realty affected by 
them. See Wood Nuis., p. 577. We perceive no 
legal distinction between the plaintiffs situation and 
that of a lodger or guest in the house, or why, 1f the 
plaintiff can maintain an action, each member of the 
household cannot maintain one likewise for her or 
his separate injury of the same kind. The plaintiff's 
situation appeals more strongly perhaps than the 
others for an extension of the rule as heretofore un- 
derstood. But there was a public remedy open to 
him by public prosecution, and we think the public 
interests would not be subserved by opening the 
door to actions of this character, where the claim- 
ant has no property right to be protected from in- 
fringement. The language of Chief Justice Shaw 
in Quincy Canal v. Newcomb, 7 Metc. (Mass.) 276, is 
appropriate here: ‘He cannot have an action, be- 
cause it would lead to such a multiplicity of suits 
as to be itself an intolerable evil.’ ” 


In Euler v. Sullivan, Court of Appeals of Mary- 
land, March 17, 1892, an action for damages to 
property caused by the smoke, steam and cinders 
from defendant’s chimney, the court instructed the 
jury, on the part of plaintiff, that if defendant 
erected « boiler and engine near to the house and 
lot of plaintiff, and smoke, steam and cinders es- 
caped from the chimneys of defendant and entered 
the premises of plaintiff so as ‘to render her house 
and premises less comfortable, enjoyable or useful 
than they otherwise would have been, then plaintiff 
is entitled to their verdict.” Held, that such in- 
struction was too broad, and was misleading. The 
court said: ‘*In the recent case of Fertilizer Co. v. 
Malone, 73 Md. 276, this court said that no principle 
1s better settled than that ‘ where a trade or business 
is carried on in such a manner as to interfere with 


| the reasonable and comfortable enjoyment by an- 


The trial judge | 


charged the jury that the plaintiff could not recover | 


for any injury to the premises, or for diminished 
rental value, for the reason that the title was in the 
wife. But the wife, who both owned and occupied 


other of his property, or which occasions material 
injury to the property itself, a wrong is done to the 
neighboring owner for which an action will lie.’ 
Vide cases there cited. But all of the authorities 


hold that the injury must be of a character to dimin- 
ish materially the value of the property, or seriously 
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interfere with the ordinary comfort and enjoyment 
of it, such as would entitle the party injured to 
substantial damages. Adams v. Michael, 38 Md. 
123. And in the case of Dittman v. Repp, 50 id. 
522, this court held, that in determining the ques- 
tion of nuisance from smoke or noxious vapor, ref- 
erence must always be had to the locality, the na- 
ture of the trade, the character of the machinery, 
and the manner of using the property producing the 
annoyance and injury complained of. A party 
dwelling in the midst of a crowded commercial and 
manufacturing city cannot claim to have the same 
quiet and freedom from annoyance that he might 
rightfully claim if he were dwelliug in the country. 
Every one taking up his abode in the city must ex- 
pect to encounter the inconveniences and annoy- 
ances incident to such community, and he must be 
taken to have consented to endure such annoyances, 
to a certain extent. Applying these well-settled 
legal principles to the facts of this case, we are of 
opinion that there was error in the general legal 
proposition asserted in the appellee’s prayer, that the 
jury must find for the plaintiff if the injury com- 
plained of rendered her premises less comfortable, en- 
joyable or useful than they otherwise would have 
been. The prayer was entirely too general, and was 
misleading. As was said in the case of Dittman v. 
Repp: ‘The question is whether the nuisance com- 
plained of will or does produce such a condition of 
things as, in the judgment of reasonable men, is 
naturally productive of actual physical discomfort 
to persons of ordinary sensibilities and of ordinary 
tastes and habits, and as, in view of the circum- 
stances of the case, is unreasonable and in deroga- 
tion of the rights of the complainant.’ The law in 
these cases does not regard trifling inconveniences 
and annoyances. We find no error in the court's 
refusal to grant the defendant's first and second 
prayers. They both proceed upon the erroneous 
assumption that the plaintiff could not recover if the 
wrong complained of was committed by another 
jointly with the defendant. The first prayer directs 
that if the dwelling of the plaintiff is situate in a 
locality where there are other factories, in addition 
to the factory of the defendant, which use steam 
power, emit smoke and steam, which intermingles 
with the smoke and cinders from the defendant’s 
factory, fills the air of the locality of the dwelling of 
the plaintiff, and that the plaintiff's dwelling is not 
injured by vibration or noise caused by the working 
of the engine or machinery on the premises of the 
defendant, then the jury must find for the defend- 
ant. And the third prayer directs that if the de- 
fendant conducted his paper-box factory in a fair, 
reasonable way, and erected it in a locality where 
there are other factories using machinery and steam 
power similar to the factory operated by the defend- 
ant, then the plaintiff is not entitled to recover 
damages for any discomfort or annoyance which may 
arise from the ordinary use and operation of the 
engine and machinery on the premises of the defend- 
ant. It will at once be seen that the theory of these 
two prayers is entirely at variance with the law laid 





down by the court in Woodyear v. Schaefer, 57 Md, 
9-11, and in Fertilizer Co. v. Malone, 73 id. 268. 
In the former of these cases, the court said: ‘ It is 
no answer to a complaint of nuisance that a great 
many others are committing similar acts of nuisance 
upon the same property. Each and every one is 
liable to a separate action. Each element of con- 
tributive injury is a part of one common whole, and, 
to stop the mischief of the whole, each part in detail 
must be arrested and removed.’ And in the latter 
case it is held ‘that in the eye of the law no place 
can be convenient for the carrying on of a business 
which is a nuisance, and which causes substantial 
injury to the property of another, nor can any use 
of one’s own land be said to be reasonable which 
deprives an adjoining owner of the lawful use and 
enjoyment of his property; and this, too, without 
regard to the locality where such business is carried 
on,’ and although the business may be lawful, and 
useful to the public, and the best and most approved 
appliances and methods may be used in its conduct 
and management.” 

In Rosenkranz v. Lindeli Ry. Co., Supreme Court 
of Missouri, December 22, 1891, an action for per- 
sonal injuries to a child four years old, it was held 
that the jury may take into consideration, as an ele- 
ment of damages, loss of earnings after he shall have 
obtained majority, though he has never earned any- 
thing, and though no one can tell with any certainty 
what his earning capacity will be. The court said: 
“The chief objection to this instruction is made to 
the damage authorized ‘for loss of earnings after 
he shall have attained the age of twenty-one years,’ 
It is urged that there was no evidence from which 
the jury could have inferred what physical capacity 
for labor plaintiff would have possessed, if he had 
not been injured, or what capacity he will have with’ 
his disability, ifany, resulting from the injury. The 
injuries to plaintiff were very serious. One arm was 
broken, and the elbow dislocated, leaving the arm’ 
somewhat crooked ; the scalp was torn from one side 
of the head; the skull was fractured and a piece as 
large as a half dollar removed; and the facial nerve 
was divided, causing paralysis of the face, which 
drew the mouth round to one side, greatly disfigur- 
ing him. The doctor who treated plaintiff was not 
certain that the injuries to the head would not cause 
apoplexy or epilepsy, or that the arm would be per- 
manently restored. It is well settled that prospec- 
tive damages to adults, on account of impairment of 
earning capacity in the future, is a proper element 
of damages in cases of personal injuries. Whalen 
v. Railroad Co., 60 Mo. 323; Pry v. Railroad Co., 73 
id. 124; 2 Sedgw. Dam. (8th ed.), $ 485. Ordi- 
narily damages will not be awarded to compensate 
for losses not yet experienced, on mere conjectural 
possibility that such loss will occur. In the case of 
an adult, proof should be made of * previous physi- 
cal condition and ability to labor or follow his usual 
avocations, as well as his condition since the injury, 
to enable the jury to properly find the pecuniary 
damage,” 5 Am, & Eng. Enc, Law, 41, and au- 
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thorities cited. What may or may not be done by 
uny one in the future, depends upon so many con- 
tingencies that prospective loss of earnings cannot 
be susceptible of direct and conclusive proof, even 
in case of adults. Nevertheless, as has been seen, 
such damages are uniformly allowed. The impair- 
ment of the earning capacity of one in his infancy is 
as great a damage to himas though he had not been 
injured until the day he reached his majority. That 
he would have an equal right to compensation logi- 
cally follows. This plaintiff had never earned any- 
thing, and what his ability to labor or his capacity 
for earning money in business pursuits will be in the 
future no one can tell with any certainty. It is 
properly held, in such case, in the absence of the 
existence of direct evidence, that much must be left 
to the judgment, common experience and ‘ enlight- 
ened conscience of the jurors, guided by the facts 
and circumstances in the case.’ Grogan v. Foundry, 
87 Mo. 326; Nagel v. Railroad Co., 75 1d. 658; 
Davis v. Railroad Co., 60 Ga. 329; Fisher v. Jansen, 
128 Ill. 551; City of Chicago v. Major 18 id. 349; 
Railroad Co, v. Miller, 51 Tex. 275,” 


——_—_>__—_—— 


JURORS AS WITNESSES. 


* will probably be news to most lawyers that a juror 

is ever competent as a witness on the trial of a case 
which he is impanelled and sworn to hear. That was 
the original function of the juror or compurgator, but 
that any trace of it had survived to this day, will 
come to many of the profession as asurprise. But in 
State v. Vari, Supreme Court of North Carolina, Janu- 
ary 23, 1892, an indictment for larceny of money from 
a mining camp, one of the jurors sitting in the case 
was allowed to testify that the mining camp was 
within the county alleged, and then take part in the 
verdict, and this was held no error. The court said: 
‘It is certainly not to be commended as a general 
practice to call a juror from the box to testify in the 
trial of acase then being heard; but it seems that 
there are certain cases where that will not be regarded 
as sufficient to set aside a verdict, and notably in those 
cases where the juror is not called to testify as to the 
general facts and circumstances which constitute the 
alleged offense, but only as to some isolated, particular 
matter, such as ‘ value’ or ‘venue.’ In Rew v. Rosser, 
7 Car. & P. 648, it was held that ‘ where, in a criminal 
prosecution, it is essential to prove the particular value 
of an article, the jury may use the general kuowledge 
which any man can bring to the subject; but ifany of 
the jurors have a particular knowledge on the subject, 
arising from his being in the trade, he ought to be 
sworn aud examined as a witness.’ See Greenl. Ev., 
§ 384n. Mr. Wharton says that ‘a juror who has knowl- 
edge of any particular fact, must give notice, so that 
he may be sworn and examined. * * * Although 
each juryman may apply to the subject before him 
that general knowledge which any man may be sup- 
posed to have, yet if he be personally acquainted with 
any particular material fact, he is not permitted to 
mention the circumstances privately to his fellows, but 
he must submit to be publicly sworn and examined, 
though there is no necessity for his leaving the box, or 
declining to interfere in the verdict.’ 1 Whart. Ev., 
§ 602, and authorities... And the court add, that it 
cannot “ alter the result in this case that there was an 
order excluding the witnesses from the court-room 
during the hearing of the testimony.”’ 








Greenleaf says (1 Ev., § 364): ‘‘And whatever differ- 
ence of opinion may once have existed on this point, 
it seems now to be agreed that the same person cannot 
be both witness and judge in a cause which is on trial 
before him. If he is the sole judge he cannot be 
sworn, and if he sits with others, he can hardly be 
deemed capable of impartially deciding on the admis- 
sibility of his own testimony, or of weighing it against 
that ofanother. Whether his knowledge of common 
notoriety is admissible proof of that fact is not so 
clearly agreed.”’ Ina note to this paragraph in the 
thirteenth edition it is said: *‘ This principle has not 
been extended to jurors. Though the jury may use 
their general knowledge on the subject of any question 
before them, yet if any juror has a particular knowl- 
edge as to which he can testify, he must be sworn as a 
witness.”’ Citing Rex v. Rosser, 7 Car. & P. 648; Stones 
v. Byron, 4 Dowl. & L. 393. The head-note iu the for- 
mer substantiates the remark in the note, but the de- 
cision does not. The case was an indictment for lar- 
ceny, and the jury asked the court “if they were at 
liberty to put a value on the property themselves?’ 
To which Vaughan, J., answered that if they doubted 
the evidence of value, they might, and added, “ some of 
you may perhaps be in the trade.”” But Parke, B., 
said, ‘‘ If a gentlemen is in the trade, he must be sworn 
as awitness.’”’ No juror was sworn, and it is evident 
that it was not held that a juror could be sworn, but 
only that a “gentleman in the trade’’ might be. The 
latter case simply held that an attorney in a cause 
may not act both as advocate and witness. Not a 
word about jurors. 

Wharton goes into the subject more fully (1 Ev., 
§ 602). He says a juror ‘‘ cannot be permitted to give 
evidence to his fellow-jurors without being so sworn.” 
Citing several cases which we shall examiue. The 
Rosser Case, supra, has been explained. In Manley v. 
Shaw, Carr. & Marsh. 361, an action on a bill of ex- 
change, a juror stated to the court that the stamp was 
forged, and Tindal, C. J., said “‘ he should be sworn as 
a witness to give evidence to his brother jurors, before 
they can act upon his opinion.’ ‘‘His lordship then 
told the juror that if he thought proper, he might be 
sworn and examined as a witness to prove the for- 
gery.’’ But the juror declined. Rex v. Sulton, 4M. & 8. 
532, is not at allin point. In Dunbar v. Parks, 2Tyler 
(Vt.), 217, trover fora horse, ajuror was sworn in his 
place ‘“‘to a material fact,’’ but the court would not 
suffer him to testify in a way to indicate his opinion 
onthe merits. In State v. Powell, 2 Halst. 244, it was 
simply held that one who was a juror on the coroner's 
inquest might testify on the trial to facts which came 
to his knowledge from personal observation. In How- 
ser v. Commonwealth, 51 Penn. St. 332, the court said: 
“Jurors are not incompetent witnesses in either civil 
orcriminal issues. They have no interest that dis- 
qualifies, and there is norule of public policy that ex- 
cludes them.” But in that State the matter is regu- 
lated by statute, ‘‘ which requires every juror to dis- ~ 
close his knowledge of any thing relative to the matter 
in controversy in open court, before the jury retires to 
make averdict.’’ To the objection that such a prac- 
tice prevented an impartial trial, the court answered 
that counsel could have examined the juror and chal- 
lenged him. As to the constitutional right to confront 
the witnesses, the court held that this “ does not mean 
impeaching their character, but means cross-examina- 
tion in the presence of the accused.” In McKain v. 
Love, 2 Hill (S. C.), 506, there was a motion for a new 
trial because a juror had stated in the jury-room that 
he had heard that one of the witnesses for the plaintiff 
was his kept mistress. The motion was denied, but 


the sourt, obiter, referred to ‘an anonymous case in 
Salkeld, 405,’’ where “it is said that if a juror know of 
his own knowledge any thing material to the matterin 
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issue, the fair way is to tell the court, so that he may 
be sworn as a witness.’’ In Sam v. State, 1 Swan, 64, a 
new trial was granted because a juror disclosed in the 
jury-room facts not in evidence. The court remarked : 
“The rule was established, ut an early day, that if a 
juror possessed any knowledge in respect to a matter 
in issue, as to which he might testify, he must be sworn 
us a witness, and give his testimony openly in court as 
other witnesses. 3 Bl. Com. 375.’’ In Anshicls v. State, 
6 Tex. App. 524, a new trial was granted because a juror 
in the jury-room disclosed facts not in evidence and 
bearing against the credibility of a witness. The Code 
of Criminal Procedure of that State requires the jurors 
to make known their knowledge of any fact before 
final submission, and in case of failure to do so, allows 
them to come in with the others, after retiring, and to 
be sworn and testify. In Foster's Will, 34 Mich. 21, 
the court said, obiler, *‘ Where a juror is to give testi- 
mony he must do it in open court.” 

The ancient cases of Bennet v. Hartford, Styles, 233, 
and Fitz-James v. Moys, Sid. 138, support the text. In 
Heath’s Case, 18 How. State Tr. 123, atrial for perjury, 
a juror was sworn and gave very material testimony 
against a witness tending to show that he was an un- 
willing witness. 

By the California Code of Civil Procedure the judge 
or a juror may be called as a witness by either party, 
but the court has power to order the trial to be post- 
poned or suspended, and to take place before another 
judge or jury. The provision of the New York Code 
of Criminal Procedure is similar to that of the Texas 
Code of Criminal Procedure, stated above. 

We are inclined tu believe that in the absence of 
statutory provision, it would not be held at this day, 
certainly in a case of felony, that a juror may testify 
as & witness in the cause which he is sworn to decide 
impartially on the evidence. Sucha proceeding would 
become absurd if, forexample, the party should give 
evidence of contradictory statements made by the 
juror-witness. Or suppose the juror had got on the 
panel by swearing that he knew nothing of the case, 
and his recollection was afterward refreshed, and he 
desired to testify — this would leave the party ina sin- 
gular plight. If it should be urged that the juror 
should be allowed to testify only to matters of common 
notoriety or observation, then the necessity for calling 
him disappears, for he is not an indispensable witness 
to such matters. 


—_—__—__——_ 


STATUTES— ALIEN CONTRACT LABOR 
LAW. 

UNITED STATES SUPREME COURT, FEB. 29, 1892. 
Recror, Etc., oF Hoty Trinity CHURCH v. UNITED 
STATEs.* 

The Alien Contract Labor Law (23 Stat., p. 332) prohibits the 
importation of *‘ any " foreigners under contract to per- 
form ** labor or service of any kind." Held, that it does 
not apply to one who comes to this country under con. 
tract to enter the service of a church as its rector. 

N error to the Circuit Court of the United States for 
the Southern District of New York. 


Seaman Miller, for plaintiff in error. 
Agst. Atty.-Gen. Maury, for the United States. 


Brewer, J. Plaintiff in error is a corporation duly 
organized and incorporated as a religious society un 
der the laws of the State of New York.  E. Walpole 
Warren was, prior to September, 1887, an alien resid 











*36 Fed Rep. 303, reversed 








ing in England. In that month the plaintiff in error 
made aconutract with him, by which he was to remove 
to the city of New York and enter into its service as 
rector and pastor, and in pursuance of such contract 
Warren did so remove and enter upon such service. It 
is claimed by the United States that this contract on 
the part of the plaintiff in error was forbidden by 
chapter 164, 23 Statutes, page 332, and an action was 
commenced to recover the penalty prescribed by that 
act. The Circuit Court held that the contract was 
within the prohibition of the statute, and rendered 
judgment accordingly (36 Fed. Rep. 303), and the single 
question presented for our determination is whether it 
erred in that conclusion. 

The first section describes the act forbidden, and is 
in these words: 

‘* Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America, in Con- 
gress assembled, that from and after the passage of 
this act it shall be unlawful for any person, company, 
partnership or corporation, in any manner whatsoever, 
to prepay the transportation, or in any way assist or 
encourage the importation or migration of any alien 
or aliens, any foreigner or foreigners, into the United 
States, its Territories or the District of Columbia, un- 
der contract or agreement, parol or special, express or 
implied, made previous to the importation or migra- 
tion of such alien or aliens, foreigner or foreigners, to 
perform labor or service of any kind in the United 
States, its Territories or the District of Columbia.” 

It must be conceded that the act of the corporation 
is within the letter of this section, for the relation of 
rector to his church is one of service, and implies labor 
ou the one side with compensation on the other. Not 
only are the general words “labor” and ‘‘ service” 
both used, but also, as it were to guard against any nar- 
row interpretation and emphasize a breadth of mean- 
ing, to them is added “tof any kind,’ and further, as 
noticed by the Circuis judge in his opinion, the fiith 
section, which makes specific exceptions, among them 
professional actors, artists, lecturers, singers and do- 
mestic servants, strengthens the idea that every other 
kind of labor and service was intended to be reached 
by the first section. While tiiere is great fore to this 
reasoning, we cannot think Congress inte:ied to de- 
nounce with penalties a transaction like that in the 
present case. It is a familiar rule that a thing may be 
within the letter of the stutute and yet not within the 
statute, because not within its spirit nor within the 
intention of its makers. This has been often asserted 
and the reports are full of cases illustrating its appli- 
cation This is not the substitution of the will of the 
judge for that of the legislator, for frequently words 
of general meaning are used in a statute, words broad 
enough to include an act in question, and yet a consid- 
eration of the whole legislation, or of the circumstances 
surrounding its enactment, or of the absurd results 
which follow from giving such broad meaning to the 
words, makes it unreasonable to believe that the leg- 
islator intended to include the particular act. As said 
in Stradling v. Morgan, Plow. 205: ** From which cases 
it appears that the sages of the law heretofore have 
construed statutes quite contrary to the letter in some 
appearance, and those statutes which comprehend all 
things in the letter they have expounded to extend to 
but some things, and those which generally prohibit all 
people from doing such an act they have interpreted 
to permit some people to do it, and those which in- 
clude every person in the letter they have adjudged 
to reach to some persons only, which expositions have 
always been founded upon the intent of the Legisla- 
ture, which they have collected sometimes by consid- 
ering the cause and necessity of making the act, some- 
times by comparing one part of the act with auother, 
and sometimes by foreign circumstauces.’’ 
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In Pier Co. v. Hannam, 3 Barn. & Ald. 266, Abbott, 
Cc. J., quotes from Lord Coke as follows: ‘Acts of 
Parliament are to be so construed as no man that is in- 
nocent or free from injury or wrong be, by a literal 
construction, punished or endangered.” — In the case 
of State v. Clark, 29 N. J. Law, 96, 99, it appeared that 
an act had been passed making it a misdemeanor to 
willfully break down a fence in the possession of an- 
other person. Clark was indicted under that statute. 
The defense was that the act of breaking down the 
fence, though willful, was in the exercise of a legal 
right to goupon his own lands. The trial court re- 
jected the testimony offered to sustain the defense, 
and the Supreme Court held that this ruling was error. 
In its opinion the court used thislanguage: ‘The act 
of 1855, in terms, makes the willful opening, breaking 
down or injuring of any fences belonging to or in the 
possession of any other person a misdemeanor. In 
what sense is the term ‘willful’ used? In common 
parlance ‘ willful’ is used in the sense of ‘ intentional,’ 
as distinguished from ‘accidental’ or ‘involuntary.’ 
Whatever one does intentionally he does willfully. Is 
it used in that sense in this act? Did the Legislature 
intend to make the intentional opening of a fence for 





the purpose of going upon the land of another indict- | 


able, if done by permission or for a lawful purpose? 
* * * We cannot suppose such to have been the 
actual intent. To adopt such a construction would put 
a stop to the ordinary business of life. The language 
of the act, if construed literally, evidently leads to an 
absurd result. If aliteral construction of the words of 
a statute be absurd, the act must be so construed as to 
avoid the absurdity. ‘The court must restrain the 
words. The object designed to be reached by the act 
must limit and control the literal import of the terms 
and phrases employed.” In U.S. v. Kirby, 7 Wall. 
482, 486, the defendants were indicted for the violation 
ofan act of Congress providing ‘‘that if any person 
shall knowingly and willfully obstruct or retard the 
passage of the mail, or of any driver or carrier, or of 
nny horse or carriage carrying the same, he shall upon 
conviction for every such offense, pay a fine not exceed- 
ing $100."’ The specific charge was that the defendants 
knowingly and willfully retarded the passage of one 
Farris, a carrier of the mail, while engaged in the per- 
formance of his duty, and also in like manner retarded 
the steamboat Gen. Buell, at that time engaged in car- 
rying the mail. Tothis indictment the defendants 
pleaded specially that Farris had been indicted for 
murder by a court of competent authority in Ken- 
tucky; that a bench warrant had been issued and 
placed in the hands of the defendant Kirby, the sher- 
iff of the county, commanding him to arrest Farris and 
bring him before the court to answer to the indict- 
ment, and that in obedience to this warrant he and the 
other defendants, as his posse, entered upon the steam- 
boat Gen. Buell and arrested Farris, and used only 
such force as was necessary to accomplish that arrest. 
The question as to the sufficiency of this plea was cer- 
tified to this court, and it was held that the arrest of 
Farris upon the warrant from the State court was not 
an obstruction to the mail, or the retarding of the pas- 
sage of a carrier of the mail, within the meaning of the 
act. Inits opinion the court says: “All laws should 
receive asensible construction. General terms should 
be so limited in their application as not to lead to in- 
justice, oppression or an absurd consequence. It will 
always therefore be presumed that the Legislature in- 
tended exceptions to its language which would avoid 
results of this character. The reason of the law in such 
cases should prevail over its letter. The common sense 
of man approves the judgment mentioned by Puffen- 
dorf, that the Bolognian law which enacted ‘ that who- 
ever drew blood in the streets should be punished with 
the utmost severity,’ did not extend to the surgeon 


| the act. 








who opened the vein of a person that fell down in the 
street ina fit. The same common sense accepts the 
ruling, cited by Plowden, that the statute of 1 Edward 
Il, which enacts that a prisoner who breaks prison 
shall be guilty of felony, does not extend to a prisoner 
who breaks out when the prison is on fire, ‘for he is 
not to be hanged because he would not stay to be 
burnt.’ And we think that alike common sense will 
sanction the ruling we make, that the act of Congress 
which punishes the obstruction or retarding of the pas- 
sage of the mail, or of its carrier, does not apply toa 
case of temporary detention of the mail caused by the 
arrest of the carrier upon an indictment for murder.’’ 
The following cases may also be cited: Henry v. Til- 
son, 17 Vt. 479; Ryegate v. Wardsboro, 30 id. 746; Ex 
parte Ellis, 11 Cal. 220; /ngraham v. Speed, 30 Miss. 410; 
Jackson v. Collins, 3Caqw. 89; People v. Insurance Co., 
15 Johns. 358; Burch v. Newbury, 10 N. Y. 374; People 
v. Commissioners, 95 id. 554, 558; People v. Lacombe, 
99 id. 43, 49; Chesapeake & Ohio Canal Co. v. Baltimore 
& Ohio R. Co., 4 Gill & J.152; Osgood v. Breed, 12 
Mass. 525, 530; Wilbur v. Crane, 13 Pick. 284; Oates v. 
Bank, 100 U.S. 239. 

Among other things which may be considered in de- 
termining the intent of the Legislature is the title of 
We do not mean that it may be used to add 
to or take from the body of the statute (Hadden v.Col- 
lector, 5 Wall. 107), but it may help to interpret its 
meaning. In the case of U. S. v. Fisher, 2 Cranch, 358, 
386, Chief Justice Marshall said: ‘* On the influence 
which the title ought to have in construing the enact- 
ing clauses, much has been said. and yet it is not easy 
to discern the point of difference between the oppos- 
ing counsel in this respect. Neither party contends 
that the title of an act can control plain words in the 
body of the statute, and neither denies that, taken 
with other parts, it may assist in removing ambigui- 
ties. Where the intent is plain nothing is left to con- 
struction. Wherethe mind labors to discover the de- 
sign of the Legislature, it seizes every thing from which 
aid can be derived, and in such case the title claims a 
degree of notice and will have its due share of consid- 
eration.” And in the case of U.S. v. Palmer, 3 Wheat. 
610, 631, the same judge applied the doctrine in this 
way: ‘The words of the section are in terms of un- 
limited extent. The words ‘any person or persons’ 
are broad enough to comprehend every human being. 
But general words must not only be limited to cases 
within the jurisdiction of the State, but also to those 
objects to which the Legislature intended to apply 
them. Did the Legislature intend to apply these 
words to the subjects of a foreign power, who in a for- 
eign ship may commit murder or robbery on the high 
seas? The title of an act cannot control its words, but 
may furnish some aid in showing what was in the 
mind of the Legislature. The title of this act is “An 
act for the punishment of certain crimes against the 
United States.” 1t would seem that offenses against 
the United States, not offenses against the human race, 
were the crimes which the Legislature intended by this 
law to punish.” 

It will be seen that words as general as those used in 
the first section of this act were by that decision lim- 
ited, and the intent of Congress with respect to the 
act was gathered partially at least from its title. Now 
the title of this act is, ‘An act to prohibit the impor- 
tation and migration of foreigners and aliens under 
contract or agreement to perform labor in the United 
States, its Territories and the District of Columbia.” 
Obviously the thought expressed in this reaches only 
to the work of the manual laborer, as distinguished 
from that of the professional man No one reading 
such atitle would suppose that Congress had in its 
mind any purpose of staying the coming into this 
coutry of ministers of the gospel, or indeed of any 
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class whose toil is that of the brain. The common un- 
derstanding of the terms ‘“labor’’ and “laborers” 
does not include preaching and preachers, and it is to 
be assumed that words and phrases are used in their 
ordinary meaning. So whatever of light is thrown 
upon the statute by the language of the title indicates 
an exclusion from its penal provisions of all con- 
tracts for the employment of ministers, rectors and 
pastors. 

Again, another guide to the meaning of a statute is 
found in the evil which it is designed to remedy, and 
for this the court properly looks at contemporaneous 
events, the situation as it existed and as it was pressed 
upon the attention of the legislative body. U.S. v. 
Railroad Co.,91 U. 8. 72,79. The situation which 
called for this statute was briefly but fully stated by 
Mr. Justice Brown when, as district judge, he decided 
the case of U.S. v. Craig, 28 Fed. Rep. 795, 798: *‘ The 
motives and history of the act are matters of common 
knowledge. It had become the practice for large cap- 
italists in this country to contract with their agents 
abroad for the shipment of great numbers of an igno- 
rant and servile class of foreign laborers, under cou- 
tracts by which the employer agreed, upon the one 
hand, to prepay their passage, while, upon the other 
hand, the laborers agreed to work after their arrival 
for a certain time at alow rate of wages. The effect of 
this was to break down the labor market, and to re- 
duce other laborers engaged in like occupations to the 
level of the assisted immigrant. The evil finally be- 
came so flagrant that an appeal was made to Congress 
for relief by the passage of the act in question, the de- 
sign of which was to raise the standard of foreign im- 
migrants, and to discountenance the migration of 
those who had not sufficient means in their own hands 
ov those of their friends to pay their passage.”’ 

It appears also from the petitions, and in the testi- 
mony presented before the committees of Congress, 
that it was this cheap, unskilled labor which was mak- 
ing the trouble, and the influx of which Congress 
sought to prevent. It was never suggested that we had 
in this country a surplus of brain toilers, and least of 
all that the market for the services of Christian minis- 
ters was depressed by foreign competition. Those 
were matters to which the attention of Congress or of 
the people was not directed. So far then as the evil 
which was sought to be remedied interprets the stat- 
ute, it also guides to an exclusion of this contract from 
the penalties of the act. 

A singular circumstance, throwing light upon the in- 
tent of Congress, is found in this extract from the re- 
port of the Senate committee on education and labor, 
recommending the passage of the bill: ‘ The general 
facts and considerations which induce the committee 
to recommend the passage of this bill are set forth in 
the report of the committee of the House. The com- 
mittee report the bill back without amendment, al- 
though there are certain features thereof which might 
well be changed or modified, in the hope that the bill 
may not fail of passage during the present session. 
Especially would the committee have otherwise recom - 
mended amendments, substituting for the expression 
‘labor and service,’ whenever it occurs in the body of 
the bill, the words ‘manual labor,’ or ‘ manual ser- 
vice,’ as sufficiently broad to accomplish the purposes 
of the bill, and that such amendments would remove 
objections which a sharp and perhaps unfriendly criti- 
cism may urge to the proposed legislation. The com- 
mittee however believing that the bill in its present 
form will be construed as including only those whose 
labor or service is manual in character, and being very 
desirous that the bill become a law before the adjourn- 
ment, have reported the bill without change.’ Page 
6059 Congressional Record, 48th Cong. And referring 
back to the report of the committee of the House, there 








appears this language: ‘‘ It seeks to restrain and pro- 
hibit the immigration or importation of laborers who 
would have never seen our shores but for the induce- 
ments and allurements of men whose only object is to 
obtain labor at the lowest possible rate, regardless of 
the social and material well-being of our own citizens, 
and regardless of the evil consequences which result to 
American laborers from such immigration. This class 
of immigrants care nothing about our institutions, 
and in many instances never even heard of them. They 
are men whose passage is paid by the importers. They 
come here under contract to labor for a certain num- 
ber of years. They are ignorant of our social condi- 
tion, and that they may remain so they are isolated 
and prevented from coming into contact with Ameri- 
cans. They are generally from the lowest social stra- 
tum, and live upon the coarsest food, and in hovels of 
a character before unknown to American workmen. 
They asurule do not become citizens, and are cer- 
tainly not a desirable acquisition to the body politic. 
The inevitable tendency of their presence among us is 
to degrade American labor, and to reduce it to the 
level of the imported pauper labor.’? Page 5359 Con- 
gressional Record, 48th Cong. 

We find therefore that the title of the act, the evil 
which was intended to be remedied, the circumstances 
surrounding the appeal to Congress, the reports of the 
committee of each house, all concur in affirming that 
the intent of Congress was simply to stay the influx of 
this cheap, unskilled labor. 

But beyond all these matters, no purpose of action 
against religion can be imputed to any legislation, 
State or National, because this is a religious people. 
This is historically true. From the discovery of this 
continent to the present hour there is a single voice 
making this affirmation. The commission to Chris- 
topher Columbus, prior to his sail westward, is from 
“Ferdinand and Isabella, by the grace of God, king 
and queen of Castile,” ete.,and it recites that ‘it is 
hoped that by God's assistance some of the continents 
and islands in the ocean will be discovered,” ete. The 
first colonial grant, that made to Sir Walter Raleigh in 
1584, was from “ Elizabeth, by the grace of God, of 
England, Fraunce and Lreland, queene, defender of the 
faith,’ ete., and the grant authorizing him to enact 
statutes of the government of the proposed colony pro- 
vided that ‘* they be'’not against the true Christian faith 
nowe professed in the Church of England.” ‘The first 
charter of Virginia, granted by King James I in 1606, 
after reciting the application of certain parties for a 
charter, commenced the grant in these words: ‘* We, 
greatly commending, and graciously accepting of, their 
Desires for the Furtherance of so noble a Work, which 
may, by the Providence of Almighty God, hereafter 
tend to the Glory of his Divine Majesty, in propagat- 
ing of Christian Religion to such People, as yet live in 
Darkness and miserable Ignorance of the true Knowl- 
edge and Worship of God, and may in time bring the 
Infidels and Savages, living in those parts, to human 
Civility, and to a settled and quiet Government; DO, 
by these our Letters-Patents, graciously accept of, and 
agree to, their humble and well-intended Desires.”’ 

Language of similar import may be found in the sub- 
sequent charters of that colony, from the same king, in 
1609 and 1611, and the same is true of the various char- 
ters granted to the other colonies. In language more 
or less emphatic is the establishment of the Christian 
religion declared to be one of the purposes of the 
grant. The celebrated compact made by the Pilgrims 
in the Mayflower, 1620, recites: ‘* Having undertaken 
for the Glory of God, and Advancement of the Chris- 
tian Faith, and the Honour of our King and Country, 
a Voyage to plant the first Colony in the northern 
Parts of Virginia; Do by these Presents, solemnly and 
mutually, in the Presence of God and one another, 
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covenant and combine ourselves together into a civil 
Body Politick, for our better Ordering and Preserva- 
tion, and Furtherance of the Ends aforesaid.” 

The fundamental orders of Connecticut, under which 
a provisional government was instituted in 1638-39, 
commence with this declaration: ‘ Forasmuch as it 
hath pleased the Almighty God by the wise disposition 
of bis diuyne pruidence so to Order and dispose of 
things that we the Inhabitants and Residents of Wind- 
sor, Hartford, and Wethersfield are now cohabiting 
and dwelling in and vppon the River of Conectecotte 
and the Lands thereunto adioyneing; And well know- 
ing where a people ure gathered togather the word of 
God requires that to mayntayne the peace and vnion 
of such a people there should be an orderly and decent 
Gouerment established according to God, to order and 
dispose of the affayres of the people at all seasons as 
oceation shall require; doe therefore assotiate and 
conioyne our selues to be as one Publike State or Com- 
onwelth; and doe, for our selues and our Successors 
and such as shall be adioyned to vs att any tyme here- 
after, enter into Combination and Confederation to- 
gather, to mayntayne and presearue the liberty and 
purity of the gospell of our Lord Jesus wch we now 
prfesse, as also the disciplyne of the Churches, wch ac- 
cording tothe truth of the said gospell is now prac- 
tised amongst vs.” 

In the charter of privileges granted by William Penn 
to the proviuce of Pennsylvania in 1701 it is recited : 
* Because no People can be truly happy, though under 
the greatest Enjoyment of Civil Liberties, if abridged 
of the Freedom of their Consciences, as to their Relig- 
ious Profession and Worship; Aud Almighty God 
being the only Lord of Conscience, Father of Lights 
and Spirits; and the Author as well as the Object of 
all divine Knowledge, Faith, and Worship, who only 
doth enlighten the Minds, and persuade and convince 
the Understandings of People, | do hereby grant and 
declare,”’ etc. 

Coming nearer to the present time, the Declaration 
of Independence recoguizes the presence of the divine 
in human affairs in these words: ‘* We hold these 
truths to be self-evident, that all men are created 
equal, that they are endowed by their Creator with 
certain unalienable Rights, that among these are Life, 
Liberty, and the pursuit of Happiness.’ ‘* We, there- 
fore, the Representatives of the united States of 
America, in General Congress, Assembled, appealing 
to the Supreme Judge of the world for the rectitude of 
our intentions, do, in the Name and by Authority of 
the good People of these Colonies, solemnly publish 
and declare,” etc.; “And for the support of this Dec- 
laration, with a firm reliance on the Protection of Di- 
vine Providence, we mutually pledge to each other our 
Lives, our Fortunes, and our sacred Honor.” . 

If we examine the Constitutions of the various States 
we find in them a constant recognition of religious ob- 
ligations. Every Constitution of every one of the 
forty-four States contains language which, either di- 
rectly or by clear implication, recognizes a profound 
reverence for religion, and an assumption that its in- 
fluence in all human affairs is essential to the well- 
being of the community. This recognition may be in 
the preamble, such as is found in the Constitution of 
Illinois, 1870: ‘* We, the people of the State of Illinois, 
grateful to Almighty God for the civil, pulitical and 
religious liberty which He hath so long permitted us 
to enjoy, and looking to Him for a blessing upon our 
endeavors to secure and transmit the same unimpaired 
tu succeeding generations,”’ ete. 

It may be only in the familiar requisition that all 
officers shall take an oath closing with the declaration 
“so help me God.”” It may be in clauses like that of 
the Constitution of Indiana, 1816, article 11, section 4: 
* The manner of administering an oath or affirmation 





shall be such as is most consistent with the conscience 
of the deponent, and shall be esteemed the most sol- 
emu appeal to God.” Or in provisions such as are 
found in articles 36 and 37 of the Declaration of Rights 
of the Constitution of Maryland (1867): ** That as it is 
the duty of every man to worship God in such manner 
as he thinks most acceptable to Him, all persons are 
equally entitled to protection in their religious liberty ; 
wherefore no person ought, by any law, to be molested 
in his person or estate on account of his religious per- 
suasion or profession, or for his religious practice, un- 
less under the color of religion he shall disturb the 
good order, peace or safety of the State, or shall in- 
fringe the laws of morality, or injure others in their 
natural, civil or religious rights, nor ought any person 
to be compelled to frequent or maintain or contribute, 
unless on contract, to maintain any place of worship 
or apy ministry, nor shall any person, otherwise com- 
petent, be deemed incompetent as a witness or juror 
on account of his religious belief; provided, he believes 
in the existence of God, and that under His dispensa- 
tion such person will be held morally accountable for 
his acts, and be rewarded or punished therefor, either 
in this world or the world to come. That no religious 
test ought ever to be required asa qualification for any 
office of protit or trust in this State, other than a dec- 
laration of belief in the existence of God; nor shall the 
Legislature prescribe any other oath of office than the 
oath prescribed by this Constitution.” Or like that in 
articles 2 and 3 of part 1 of the Constitution of Massa- 
chusetts (1780): ‘It is the right as well as the duty of 
all men in society publicly, and at stated seasons, to 
worship the Supreme Being, the great Creator and 
Preserver of the universe. * * * As the happiness 
of a people aud the good order and preservation of civil 
government essentially depend upon piety, religion and 
morality, and as these cannot be generally diffused 
through a community but by the institution of the 
public worship of God and of public instruction in 
piety, religion and morality: Therefore, to promote 
their happiness, and to secure the good order and pres- 
ervation of their government, the peuple of this Com- 
monwealth have a right to invest their Legislature 
with power to authorize and require, and the Legisla- 
ture shall from time to time authorize and require, the 
several towns, parishes, precincts and other bodies 
politic or religious societies to make suitable provision, 
at their own expense, for the institution of the public 
worship of God and for the support and maintenance 
cf public Protestant teachers of piety, religion and 
morality, in all cases where such provision shall not be 
made voluntarily.’ Or as in sections 5 and 14 of arti- 
ticle 7 of the Constitution of Mississippi (1832): ‘No 
person who denies the being of a God, ora future state 
of rewards and punishments, shall hold any office in 
the civil department of this State. * * * Religion, 
morality and knowledge being necessary to good gov- 
ernment, the preservation of liberty and the happiness 
of mankind, schools and the means of education shall 
forever be encouraged in this State.’’ Or by article 22 
of the Constitution of Delaware (1776), which required 
all officers, besides an oath of allegiance, to make and 
subscribe the following declaration: ‘1, A. B., do 
profess faith in God the Father, and in Jesus Christ 
His only Son, and in the Holy Ghost, one God, blessed 
forevermore, and I do acknowledge the Holy Scrip- 
tures of the Old and New Testament to be given by 
divine inspiration.” 

Even the Constitution of the United States, which 
is supposed to have little touch upon the private life of 
the individual, contains in the first amendment a dec- 
laration common to the Constitutions of all the States 
as follow: *‘ Congress shall make no law respecting 
an establishment of religion, or prohibiting the free 
exercise thereof,’ etc., and also provides in article 1, 
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section 7 (a provision common to many Constitutions), 
that the executive shall have ten days (Sundays ex- 
cepted) within which to determine whether he will ap- 
prove or veto a bill. 

There is no dissonance in these declarations. There 
is a universal language pervading them all, having one 
meaning. They affirm and reaffirm that this isa relig- 
ious nation. These are not individual sayings, dec- 
larations of private persons. They are organic utter- 
ances. They speak the voice of the entire people. 
While because of a general recognition of this truth 
the question has seldom been presented to the courts, 
yet we find that in Updegraph v. Com., 11 Serg. & R. 
394, 400, it was decided that *‘ Christianity, general 
Christianity, is and always bas been a part of the com- 
mon law of Pennsylvania; * * * not Christianity 
with an established church and tithes and spiritual 
courts, but Christianity with liberty of conscience to 
all men.”” And in People v. Ruggles, 8 Johus. 290, 294, 
29%, Chancellor Kent, the great commentator on 
American law, speaktng as chief justice of the Supreme 
Court of New York, said: ‘‘ The people of this State, 
in common with the people of this country, profess the 
general doctrines of Christianity as the rule of their 
faith and practice, and to scandalize the author of 
these doctrines is not only in a religious point of view 
extremely impious, but even in respect to the obliga- 
tious due to society, is a gross violation of decency 
and good order. * * * The free, equal and undis- 
puted enjoyment of religious opinion, whatever it may 
be, and free and decent discussions on any religious 
subject, is granted and secured; but to revile, with 
malicious and blasphemous contempt, the religion 
professed by aimost the whole community is an abuse 
of that right. Nor are we bound by any expressions 
in the Constitution, as some have strangely supposed, 
either not to punish at all, or to punish indiscrimi- 
nately the like attacks upon the religion of Mahomet 
or of the Grand Lama, and for this plain reason, that 
the case assumes that we are a Christian people, and 
the morality of the country is deeply engrafted upon 
Christianity, and not upon the doctrines or worship of 
those impostors.”’ And in the famous case of Vidal v. 
Girard’s Ex'rs, 2 How. 127, 198, this court, while sus- 
taining the will of Mr. Girard, with its provision for 
the creation of a college into which no minister should 
be permitted to enter, observed: “ It is also said, and 
truly, that the Christian religion isa part of the com- 
mon law of Pennsylvania.”’ 

If we pass beyond these matters to a view of Ameri- 
can life, as expressed by its laws, its business, its cus- 
toms and its society, we find everywhere a clear recog- 
nition of thesametruth. Among other matters note 
the following. The form of oath universally prevail- 
ing, concluding with an appeal to the Almighty; the 
custom of opening sessions of all deliberative bodies 
and most conventions with prayer; the prefatory 
words of all wills, ‘In the name of God, amen;’ the 
laws respecting the observance of the Sabbath, with 
the general cessation of all secular business, and the 
closing of courts, Legislatures and other similar public 
assemblies on that day; the churches and church or- 
ganizations which abound in every city, town and 
hamlet; the multitude of charitable organizations ex- 
isting everywhere under Christian auspices; the gi- 
gantic missionary associations, with general support 
an@aiming to establish Christian missions in every 
quarter of the globe. These and many other matters 
which might be noticed add a volume of unofficial dec- 
larations to the mass of organic utterances that this is 
a Christian nation. In the face of all these shall it be 
believed that a Congress of the United States intended 
to make it a misdemeanor for a church of this country 
to contract for the services of a Christiau minister re- 
siding in another nation? 








Suppose in the Congress that passed this act some 
member had offered a bill which in terms declared that 
if any Roman Catholic church in this country should 
contract with Cardinal Manning to come to this coun- 
try and enter into its service as pastor and priest, or 
any Episcopal church should enter into a like contract 
with Canon Farrar, or any Baptist church should 
make similar arrangements with Rev. Mr. Spurgeon, 
or any Jewish synagogue with some eminent rabbi, 
such contract should be adjudged unlawful and void, 
and the church making it be subject to prosecution 
und punishment. Can it be believed that it would 
have received a minute of approving thought ora sin- 
gle vote? Yet it is contended that such was, in effect, 
the meaning of this statute. The construction invoked 
cannot be accepted as correct. It is a case where there 
was presented a definite evil, in view of which the Leg- 
islature used general terms with the purpose of reach- 
ing all phases of that evil, and thereafter, unex- 
pectedly, i is developed that the general language thus 
employed is broad enough to reach cases and acts 
which the whole history and life of the country affirm 
could not have been intentionally legislated against. 
It is the duty of the coarts, under those circumstances, 
to say that, however broad the language of the statute 
may be, the act, although within the letter, is not 
within the intention of the Legislature, and therefore 
cannot be within the statute. 

The judgment will be reversed and the case re- 
manded for further proceedings in accordance with 
this opinion. 


——, _— 
CRIMINAL LAW—EMBEZZLEMENT—WHAT 
CONSTITUTES—LARCENY. 


MASSACHUSETTS SUPREME JUDICIAL COURT, FEB- 
RUARY 24, 1892. 





COMMONWEALTH V. RYAN. 

A clerk, who withdraws from the money-drawer of a cash- 
register money that he had deposited a moment before 
without registering the sale of the article for which it had 
been received, is guilty of embezzlement. 

He was none the less guilty of embezzlement because the pur- 
chase was a feigned one, made by a detective, with money 
furnished by the master. 


A. E. Pillsbury and Charles N. Harris, for Common- 
wealth. 


Melvin O. Adams, for defendant. 


Houmes, J. This isa complaint for embezzlement 
of money. The case forthe government is as follows: 
The defendant was employed by one Sullivan to sell 
liquor for him in his store. Sullivan sent two detec- 
tives to the store, with marked money of Sullivan’s, to 
make a feigned purchase from the defendant. One 
detective did so. The defendant dropped the money 
into the mouey-drawer of a cash-register, which hap- 
pened to be open, in connection with another sale 
made and registered by the defendant, but he did not 
register this sale, as was customary, and afterward—it 
would seem within a minute or two—he took the 
money from the drawer. The question presented is 
whether it appears as matter of law that the defendant 
was not guilty of embezzlement, but was guilty of lar- 
ceny, if of any thing. The defendant asked rulings to 
that effect on two grounds: First, that after the money 
was put into the drawer it was in Sullivan’s possession, 
and therefore the removal of it was a trespass and lar- 
ceny; second, that Sullivan's ownership of the money, 
in some way not fully explained, prevented the offense 
from being embezzlement. We will consider these po- 
sitions successively. 
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We must take it as settled that it is not larceny fora 
servant to convert property delivered to him by a third 
person for his master, provided he does so before the 
goods have reached their destination, or something 
more has happened to reduce him to a mere custodian 
(Com. v. King, 9 Cush. 284), while on the other hand, if 
the property is delivered to the servant by his master, 
the conversion is larceny. Com. v. Berry, 99 Mass. 428; 
Com. v. Davis, 104 id. 548. 

This distinction is not very satisfactory, but it is due 
to historical! accidents in the development of the crim- 
inal law, coupled perhaps with an unwillingness on the 
part of the judges to enlarge the limits of a capital of- 
fense. Buzeley’s Case, 2 Leach, 843, 848, note; id. 35, 
note; 2 East P. C. 568, 571. There was no felony when 
aman received possession of goods from the owner 
without violence. Glanvyv. Elec. Cas. 13; Y. B. 13 Edw. 
IV, 9, pl. 5; 3 Co. Inst. 107. Theearly judges did not 
always distinguish clearly in their language between 
the delivery of possession to a bailee and the giving of 
custody to aservant, which indeed later judges some- 
times have failed todo. Littleton in Y. B. 2 Edw. 1V, 
15, pl. 7; 13 Edw IV, 10, pl. 5; 3 Hen. VII, 12, pl. 9; 
Ward v. Macauley, 4 T. R. 489, 490. When the pe- 
culiar law of master and servant was applied either to 
the master's responsibility or to his possession, the 
test seems to have been empirical rather than based 
on the notion of status and identity of person. See 
Byington v. Simpson, 134 Mass. 169, 170. Within his 
housea master might be answerable for the torts of 
his servant, and might have possession through his ser- 
vant’s hands. Outside there was more doubt, as when 
a master intrusted his horse to his servant to go to 
market. Y. B. 21 Hen. VII, 14, pl. 21; T.24 Edw. III; 
Bristol, in Molloy, De Jure Mar. bk. Il, chap. 3, § 16; 
Y. B. 2 Hen. LV, 18, pl. 6; Staundforde, 1, chap. 15, fol. 
25; chap. 18, fol. 26; 1 Hale P. C. 505, note. See Wat- 
son v. State, 138 Reporter, 678, 679; and further, 42 Ass. 
pl 17, fol. 260; 43 Edw. ILI, 11, pl. 13; Ass. Jerus. 
(ed. 1690), chaps. 205,217. The law was settled in the 
case of goods delivered to a servant by his master by 
Statute of 21 Henry VIII, chapter 7, in «a way which 
has been thought to be Guly declaratory of the common 
law in later times, since the distinction between the 
possession of a baileeand the custody of a servant has 
been developed more fully. 2 East P. C. 564, 565; 
Wilkin's Case, 1 Leach, 520, 525. See Kel. J. 35; Fitzh. 
Nat. Brev. 9le, Blosse’s Cause, Moore, 248: Owen, 52; 
Gouldsb. 72. But probably when the act was passed it 
confirmed the above-mentioned doubt as the master’s 
possession where the servant was interested with prop- 
erty ata distance from his master’s house in cases out- 
side the statute. In Dyer, 5a, 5b, it was said that it 
was not within the statute if an apprentice ran off with 
the money received for his master’s goods at a fair, be- 
cause he had it not by the delivery of his master. This 
very likely was correct, but the case was taken before 
long as authority for the broader proposition that the 
act is not afelony, and the reason was invented to ac- 
count for it that the servant has possession, because 
the money is delivered to him. 1 Hale P. C. 667. 668. 
This, it will be seen, was a perverted rendering of the 
old and soon exploded notion that a servant away from 
his master’s house always has possession. The eld case 
of the servant converting a horse with which bis mas- 
ter bad intrusted him to go to market was stated and 
explained in the same way. Crompton Just 350, pl. 7. 
See Bass’ Case, 1 Leach, 251. Yet the emptiness of the 
explanation was shown by the fact that it still was 
held felony when the master delivered property for ser 
vicein his own house. Kel. J.35 The last step was 
for the principle thus qualified and explained to be ap- 
plied to a delivery by a third person to aservant in his 
master’s shop, although it 1s possible at least that the 





case would have been decided differently in the time 
of the year books (Y. B. 2 Edw. 1V, 15, pl. 7; Fitzh. 
Nat. Brev. 9le), and although it is questionable 
whether on sound theory the possession is not as much 
in the master as if he had delivered the property him- 
self. Rex v. Dingley, 1687, stated in Bazeley’s Case, 2 
Leach, 835, 840, and in King v. Meures, 1 Show. 50, 53; 
Waite’s Case, 1743; 2 East P. C. 570; 1 Leach, 28, 35, 
note; Bull’sCase, stated in Buzeley’s Case, 2 Leach, 841; 
2 Fast P. C. 571, 572; Buzeley’s Cuse, wbi supra; Reg. 
v. Masters, 1 Den. Cr. Cas. 332; Reed’s Case, Dears. 
Cr. Cas. 257, 261, 262. 

The last-mentioned decisions made it necessary to 
consider with care what more was necessary, and what 
was sufficient to reduce the servant to the position of 
a mere custodian. An obvious case was when the 
property was finally deposited in the place of deposit 
provided by the master, and subject to his control, al- 
though there was some nice discussion as to what con- 
stituted such a place. Reg. v. Reed, Dears. Cr. Cas. 257. 
No doubt a final deposit of money in the till of a shop 
would have the effect. Waite's Case, 2 Fast P. C. 570, 
571; 1 Leach, 28, 35, note; Bull’s Case, 2 East P. C. 572; 
2 Leach, 841, 842; Bazeley’s Case, 2 East P. C. 571, 574; 
2 Leach, 855, 845, note; Reg. v. Wright, Dears. & B. Cr. 
Cas. 451,441. But it is plain that the mere physical 
presence of the money there for a moment is not con- 
clusive while the servant is on the spot, and has not 
lost his power over it, as for instance, if the servant 
drops it, and instantly picks it up again. Such cases 
are among the few in which the actual intent of the 
party is legally important, for apart from other consid- 
erations, the character in which he exercises his con- 
trol depends entirely upon himself. Sloan v. Merrill, 
135 Mass. 17, 19; Com. v. Drew, 153 id. 588, 594. 

It follows from what we have said that the defeud- 
ant’s first position cannot be maintained, and that the 
judge was right in charging the jury that if the de- 
fendant, before he placed the money in the drawer, in- 
tended to appropriate it, and with that intent simply 
put it in the drawer for his own convenience in keep- 
ing it for himself, that would not make his appropria- 
tion of it just afterward larceny. The distinction may 
be arbitrary, but as it does not affect the defendant 
otherwise than by giving him an opportunity, which- 
ever offense he was convicted of, to contend that he 
should have been convicted of the other, we have the 
less uneasiness in applying it. 

With regard to the defendant's second position, we 
see no ground for contending that the detective in his 
doings was a servant of Sullivan, or thathe had not a 
true possession of the money, if that question were 
open, which it is not. 

The only question reserved by the exceptions is 
whether Sullivan's ownership of the money prevented 
the defendant’s act from being embezzlement. It has 
been supposed to make a difference if the right of pos- 
session in the chattel converted by the servant has 
vested in the master previous to the delivery to the 
servant by the third person. First Rep. Eng. Crim. 
Law Com’rs, A. D. 1834, p. 31, pl. 4. But this notion, 
if any thing more than a defective statement of the 
decisions as to the delivery into the master’s barge or 
cart (Rex v. Walsh, 4 Taunt. 266; Rey. v. Reed, ubi 
supra), does not apply to a case like the present, which 
has been regarded as embezzlement in England forthe 
last hundred years. King v. Bull, in Bazeley’s Case, 2 
Leach, 835, 841; 2 East P. C. 571, 572, Wittingham’s 
Case, 2 Leach, 912; Headge's Cuse, 1d. 1033, Russ & R. 
160; Gill's Case. Dears. Cr. Cas. 289. Lf we were to de- 
part from the Engish decisions it would not be in the 
way of introducing further distinctions. See Com. y. 
Bennett, 118 Mass. 443, 454. 

Exceptions overruled. 
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CORPORATIONS—CONTRACTS — VALIDITY— 
ULTRA VIRES—PUBLIC POLICY—“TRUST” 
COMBINATION. 


OHIO SUPREME COURT, MARCH 2, 1892. 


STATE, EX REL. ATTORNEY-GENERAL, V. STANDARD 
OIL COMPANY. ss 
An agreement by which all, or a majority, of the stockholders 
of a corporation transfer their stocks to certain trustees, 
in consideration of the agreement of the stockholders of 
other companies and of the members of limited partner- 
ships, engaged in the same business, todo likewise; and 
by which all are to receive, in lieu of their stocks and in- 
terests so transferred, trust certificates, to be issued by 
the trustees, equal at par to the par value of their stocks 
and interests, and by which the trustees are empowered, 
as apparent owners of the stock, to elect directors of the 
several companies, and thereby control their affairs in the 
interests of the trust so created; and are to receive all 
dividends made by the several companies and limited part- 
nerships, from which, as a common fund, dividends are 
to be made by the trustees to the holders of the trust cer- 
tificates, tends to the creation of a monopoly, to contro] 
production as well as prices, and is against public policy. 


PPLICATION by the State of Ohio, ex rel. David 
L K. Watson, the attorney-general, for a writ of 
quo warranto against the Standard Oil Company. 


David K. Watson, attorney-general, and John W. 
Warrington, for relator. 


M. R. Keith, Virgil P. Kline, 8S. C. T. Dodd and 


Joseph H. Choute, for defendant. 


MINSHALL, J. Three questions arise upon the plead- 
ings: (1) Should the defendant, the Standard Oil Com- 
pany, be regarded asa party in its corporate capacity 
to the agreement constituting the Standard Oi! Trust? 
(2) Had the company power to become a party to such 
an agreement? (3) If so, is the right of the State to 
demand a forfeiture of its corporate franchises, or of 
the power to make and perform such agreements, 
barred by lapse of time? 

1. It will be observed, on reading the auswer, that 
while the defendant denies that it “entered into or 
became a party to either or both of the agreements in 
said petition set forth,” and also ** denies that it has at 
any time or inany manner acquiesced in or observed, 
performed or carried out either or both of said agree- 
ments,’ it does not deny the averment of the petition 
that ‘‘ all of the owners and holders of its capital stock, 
including the officers and directors of said company, 
signed said agreements.’ Nor could it have been the 
intention todo so,as the answer proceeds to admit 
“that it [the corporation] is informed and believes 
that the individuals named in the agreement, being 
the same individuals who executed” it, ‘did enter 
into the agreements set forth” in the petition, 
claiming **that said agreements were agreements of 
individuals in their individual capacity and with ref- 
erence to their individual property, and were not, nor 
were they designed to be, corporate agreements.” The 
claim is based upon the argument that the corporation 
is a legal entity, separate from its stockholders; that 
in it is vested all the property and powers of the com- 
pany, and can only be affected by such acts and agree- 
ments as are done or executed on its behalf by its cor- 
porate agencies, acting within the legitimate scope of 
their powers; that its stockholders are not the corpo- 
ration, that their shares are their individual property, 
and that they may each and all dispose of and make such 
agreements affecting their shares as best suit their pri- 
vate interests; and that nosuch acts and agreements 
of stockholders, subservient of their private interests, 
can be ascribed tothe company as a separate entity, 





thought done and concurred in by each and all of its 
stockholders. The general preposition that a cor- 
poration is to be regarded as a legal eutity, 
existing separate and apart from the natural persons 
composing it, is not disputed; but that the statement 
is a mere fiction, existing only in idea, is well under- 
stood, and not controverted by any one who pre- 
tends to accurate knowledge on the subject. It 
has been introduced for the convenience of the com- 
pany in making contracts,in acquiring property for 
corporate purposes, in suing and being sued, and to 
preserve the limited liability of the stockholders by 
distinguishing between the corporate debts and prop- 
erty of the company and of the stockholders in their 
capacity as individuals. All fictions of law have been 
introduced for the purpose of convenience, aud to sub- 
serve the ends of justice. It isin this sense that the 
maxim in fictione juris subsistit equitus is used, and 
thedvctrine of fictions applied. But when they are 
urged to an intent and purpose not within the reason 
and policy of the fiction, they have always been disre- 
garded by the courts. Broom Leg. Max. 130. ‘It is 
a certain rule,’ says Lord Mansfield, C.J., “‘that a 
fiction of law shall never be contradicted so as to de- 
feat the end for which it was invented, but for every 
other purpose it may be contradicted.” Johnson v. 
Smith, 2 Burr. 962. 

No reason is perceived why the priuciples applicable 
to fictions in general should not apply to the fiction 
“that a corporation is a personal entity, separate from 
the natural persous who compose it, and for whose 
benefit it has been invented.’’ One author seems to 
think that it has outlived its usefulness; that itis “a 
stumbling-block in the advance of corporation law 
toward the discrimination of the real rights of men 
and women,” and should be abandoned. Tayl. Corp., 
$51. Among the many attempts that have been made 
to define the nature of a corporation, that given by Mr. 
Kyd, discarding, or at least not adopting, the meta- 
physical distinction of a legal entity separate from the 
persons comprising it, is certainly the most practical, 
presenting, as it does, the real nature of a corporation 
as seen in its constituents, and in the manner that it is 
formed and transacts its business. His definition is: 
“A collection of many individuals united into one 
body, under a special denomination, having perpetual 
succession under an artificial form, and vested by the 
policy of the law with the capacity of acting in several 
respects as an individual, particularly of taking and 
granting property, of contracting obligations, and of 
suing and being sued, of enjoying privileges and im- 
munities in common, and of exercising a variety of 
political rights more or less extensive according to the 
design of its institution or the powers conferred upon 
it, either at the time of its creation or any subsequent 
period of its existence.” 1 Kyd Corp. 13. In brief, 
then, a corporation is a collection of many individuals, 
united in one body under a special denomination, and 
vested by the policy of the law with the capacity of 
acting in several respects as an individual. ‘The 
statement,’ says Mr. Morawetz, ‘that a corporation 
is an artificial person or entity, apart from its mem- 
bers, is merely a description, in figurative language, of 
a corporation viewed as a collective body. A corpura- 
tion is really au association of persons, and no judicial 
dictum or legislative enactment can alter this fact.’ 
See his work on Corporations, §227. So that the idea 
that a corporation may be a separate entity, in the 
sense that it can act independently of the natural per- 
sons composing it, or abstain from acting, where it is 
their will that it shall, has no foundation in reason or 
authority, is contrary to the fact, and to base an argu- 
ment upon it, when the question is as to whether a 
certain act was the act of the corporation or of its stuck- 
holders, cannot be decisive of the question, and is 
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therefore illogical; for it may as likely lead toa false as 
toa true result. 

Now so long as a proper use is made of the fiction 
that a corporation is an entity apart from its share- 
holders, it is harmless, and because convenient, should 
not be called in question; but where it is urged to an 
end subversive of its policy, or such is the issue, the 
fiction must be ignored, and the question determined 
whether the act in question, though done by share- 
holders — that is to say, by the persons uniting in one 
body — was done simply as individuals, and with re- 
spect to theirindividual interests as shareholders, or 
was done ostensibly as such, but as a matter of fact, to 
control the corporation, and affect the transaction of 
its business, in the same manner as if the act had been 
clothed with all the formalities of a corporate act. 
This must be so, because the stockholders having a dual 
capacity, and capable of acting in either, and a possible 
interest to conceal their character when acting in their 
corporate capacity, the absence of the formal evidence 
of the character of the act cannot preclude judicial in- 
quiry on the subject. If it were otherwise, then in one 
department of the law fraud would enjoy animmunity 
awarded to it in no other. 

Therefore the real question we are now to determine 
is whether it appears from the face of the pleadings, 
giving effect to all the denials of fact contained in the 
answer, that the execution of the agreement set forth 
in the petition should be imputed to the association of 
persons constituttug the Standard Oil Company of 
Ohio, acting in their corporate capacity. The agree- 
ment provides, in the first place, that the parties to it 
shall be divided into three classes, the first class to 
embrace all the stockholders and members of certain 
corporations and limited partnerships, the defendant, 
the Standard Oil Company of Ohio, being one. It is 
then covenanted by the parties that as soon as practic- 
able a corporation shall be formed in each of certain 
States, under the laws thereof (Ohio being one), to 
mine for, produce, manufacture, refine and deal in pe- 
troleum andall its products, with the proviso how- 
ever that instead of organizing a new corporation, 
any existing one ‘“‘may be used for the purpose when 
it can advantageously be done,’”’ and in Ohio the de- 
fendant has been so used. Ina subsequent part of the 
agreement nine trustees are selected, their powers and 
duties are defined, and provision made for the selec- 
tion of their successors. As will hereafter appear, it 
is made the duty of the parties to the agreement to 
transfer their stocks or interests in their respective 
companies or firms to these trustees, who hold the 
same in trust, but with the power to vote on the same 
as though the real owners; in consideration of which 
trust certificates are issued to the owners, who, as 
the owners of such certificates, elect the successors of 
the trustees. It is then provided that all' the prop- 
erty, assets and business of the corporations 
and limited partnerships embraced in the first 
class “shall be transferred to and vested in the 
said several Standard Oil Companies."’ And in order 
to accomplish this purpose it is provided that ‘‘ the di- 
rectors and managers of each and all of the several cor- 
porations and limited partnerships mentioned in class 
first are hereby authorized and directed by the stock- 
holders and members thereof (all of them being parties 
to this agreement) to sell, assign, transfer, convey and 
make over, for the consideration hereinafter men- 
tioned, to the Standard Oil Company or companies of 
the proper State or States, as soon as said corporations 
are organized and ready to receive the same, all the 
property, real and personal, assets and business of said 
corporations and limited partnerships.”’ 

Now, in the case of the defendant it will be ob- 
served that this contemplated, and could not have ac- 
complished without, corporate action. The Standard 








Oil Company of Ohio was required to transfer all its 
property, assets and business to a new company, to be 
organized inthe State: and this was to be accom- 


plished by the obligation imposed on its members and 
| stockholders, all of whom are parties to the agree- 


ment, to authorize and require the directors and man- 
agers to make the trausfer. The property and assets 
of the corporation could only be transferred by a cor- 
porate act, and the agreement, could not, in this re- 
spect, be carried into effect, other than by such corpo- 
rate act, and clearly indicates that the purpose of the 
stockholders of the defendant in becoming a party to 
it was to affect their property and business as a corpo- 
ration; in other words, was to act in their corpo- 
rate, and not in their individual capacity. The 
subsequent agreement of January 4, 1882, does 
not materially change the original agreement in 
this regard. Reciting that ‘it is not deemed expe- 
dient that all of the companies and associations should 
transfer their property to the said Standard Oil Com- 
panies at the present time,’ and ‘‘that it is deemed 
advisable that a discretionary power should be vested 
in the trustees as to when such trausfer’’ should be 
made, it provides that, ‘‘until said trustees should so 
decide, each of said companies shall remain in exist 
ence and retain its property and business; and the 
trustees shall hold the stock thereof in trust asin said 
agreement provided." Sothat under the agreement 
as modified, the directors and managers of the defend- 
ant may be required by its stockholders and members, 
all of whom are parties to the agreement, to make the 
transfer of the property and business of the defendant 
whenever the trustees may, in their discretion, direct. 
The effectiveness of this provision to secure all in- 
tended by it may be better understood by observing 
that ‘the directors and managers,’’ ‘‘ the stockholders 
and members’ and ‘the trustees’? here mentioned 
are substantially the same persons, occupying these 
different relations at one and the same time. It signi- 
fies nothing that the transfer here provided for has 
not, as respects the defendant, been made. It does 
not change the evidence it affords of the purpose and 
object of the members of the corporation in becoming 
parties to the agreement. 

Again, the agreement, as performed by the members 
of the defendant, as effectually places the property and 
business of the defendant under the control and man- 
agement of the Standard Oil Trust as if the same had 
been transferred as provided in the original agree- 
ment. It is averredin the petition, and not demied in 
the answer, ‘‘that prior to the dates of the trust agree- 
ments aforesaid defendant's capital stock consisted of 
thirty-five thousand shares of $100 each, and upon the 
signing of said agreements in the manner aforesaid 
thirty-four thousand nine hundred and ninety-three 
shares of said stock, belonging to the persous who 
signed the agreements In manner above set forth (in 
what proportions however plaintiff is unable to state), 
were transferred, by defendant's transferring officers, 
upon defendant's stock-books, to the certain nine trus- 
tees who were appointed and named in the first one of 
said trust agreements, upon the request of the re- 
spective owners of said shares, and in pursuance of the 
provisions of said trust agreements, the remaining 
seven of said shares of stock being retained by or 
transferred to the directors of defendant company 
That at the time said transfer of stock was made there 
were seven directors of defendant, and each one of the 
seven held one share of the stock aforesaid, but the 
number of said directors was thereafter reduced to 
five, who still hold and vote said seven shares of stock, 
and no more. That in lieu of the transfer of said thirty - 
four thousand nine hundred and ninety-three shares, 
as aforesaid, to the nine trustees above mentioned, an 
equal amount, in par value, of certificates of the 
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Standard Oil Trust, which were provided for and de- 
scribed in said trust agreements, was issued and de- 
livered by said nine trustees to the persons aforesaid, 
from whom said nine trustees had received said 
thirty-four thousand nine hundred and ninety-three 
shares of stock in defendant company. That the capi- 
tal stock of said defendant company is still $3,500,000, 
and the nine trustees before mentioned still hold and 
control the thirty-four thousand nine hundred and 


ninety-three shares thereof which were transferred to | 


them as above stated.’’ So that all but seven of the 
thirty-five thousand shares of the defendant's capital 
stock has been transferred by the owners, who are par- 
ties to the agreement, to the trustees of the Standard 
Oil Trust, and continue to be held in trust, as appears 
by the supplemental agreement, the transferrers re- 
ceiving in lieu thereof trust certificates equal at par 
value to the par value of the stock received. The con- 
trol which this gives and was intended to give over the 
business of the defendant appears from the following 
provision contained in the trust agreement: ‘It shall 
be the duty of said trustees to exercise general super- 
vision over the affairs of said several Standard Oil 
Companies, and as far as practicable over the other 
companies or partnerships, any portion of whose stock 
is held in said trust. It shall be their duty, as stock- 
holders of said companies, to elect as directors and of- 
ficers thereof faithful and competent men. They may 
elect themselves to such positions when they see fit so 
to do, and shall endeavor to have the affairs of said 
companies managed and directed in the manner they 
may deem most conducive to the best interests of the 
holders of said trust certificates.’ Thus the trustees, 
as the legal owners of the stock, may not only elect who 
they please, but may elect themselves, as directors of 
the defendant; and not only may manage, but it is 
their duty to have *‘ the affairs’ of the defendant man- 
aged and directed in the manner they may deem most 
conducive to the best interests of the holders of the 
trust certificates. In other words, it is to be managed 
in the interests of the Standard Oil Trust, whose prin- 
cipal place of business is in New York city, irrespect- 





an inquiry like the one before us would be subversive 
of the purpose for which it was invented, is there, upon 
an analysis of the agreement, room for doubt that the 
act of all the stockholders, officers and directors of the 
company in signing it should be imputed tothem as an 
act done in their capacity asa corporation? We thiuk 
not, since thereby all the property and business of the 
company is, and wasintended to be, virtually trans- 
ferred tothe Standard Oil Trust, and is controlled, 
through its trustees, as effectually as if a formal trans- 
fer had been made by the directors of the company. 
On a question of this kind, the fact must constantly be 


| kept in view that the metaphysical entity has no 


thought or will of its own; that every act ascribed to 
it emanates from and is the act of the individuals per- 
sonated by it; and that it can no more do an act, or re- 
frain from doing it, contrary to the will of these natu- 
ral persons, than a house could be said to act inde- 
pendently of the will of its owner, and where an act is 


' ascribed to it, it must be understood to be the act of 


ive of what might be its duties to the people of this | 


State, from which it derives its corporate life; and its 
real stockholders receive their dividends from the 
profits of that trust, and not from the earnings of their 
company, for the holders of the trust certificates re- 
ceived in exchange for their stock transferred to the 
trustees remain, in law und in equity, the real owners 
of the stock so transferred. And theaverment in the 
answer that the dividends of the company are paid to 
the holders of its stock, ‘“‘appearing as such on its 
stock-books,” is immaterial, since these persons are 
not the owners, but the trustees, of the stock. In fact 
the averment is simply a part of the evidence that the 
company, through its directors, recognizes and per- 
forms the agreement on its part. The payment of its 
dividends to the persons appearing as stockholders on 
its stock-books is what enables the parties to the agree- 
ment to realize the primary object of the trust agree- 
ment—the accumulation of the earnings of the various 
companies, partnerships and individuals named in the 
agreement, asa common fund, from which the holders 
of the trust certificates are to be paid dividends when 
declared by the trustees, and whereby many separate 
interests, being united under one management, form a 
virtual monopoly, through the power acquired, of so 
controlling the production and price of petroleum and 
its products as to destroy competition. 

Applying then the principle that a corporation is 
simply an association of natural persons, united in one 
body under a special denomination, and vested by the 
policy of the law with the capacity of acting in several 
respects asan individual, and disregarding the mere 
fiction of a separate legal eutity, since to regard it in 





the persons associated as a corporation, and whether 
done in their capacity as corporators or as individuals 
must be determined by the nature and tendency of the 
act. It therefore follows, as we think, from the dis- 
cussion we have given the subject, that where all, ora 
majority, of the stockholders comprising a corporation 
do an act which is designed to affect the property and 
business of the company, and which through the con- 
trol their numbers give them over the selection and 
conduct of the corporate agencfes, does affect the 
property and business of the company, in the same 
manner as if it had been a formal resolution of its 
board of directors, and the act so done is ultra vires of 
the corporation and against public policy, and was 
done by them in their individual capacity for the pur- 
pose of concealing their real purpose and object, the 
act should be regarded as the act of the corporation, 
and to prevent the abuse of corporate power, may be 
challenged as such by the State in a proceeding quo 
warranto. 

2. That the nature of the agreement is such as to 
preclude the defendant from becoming a party to it is, 
we think, too clearto require much cousideration by 
us. In the first place, whether the agreement should 
be regarded as amounting to a partnership between the 
several companies, limited partnerships and individ- 
uals who are parties to it, it is clear that its ebserv- 
ance must subject the defendant to a control incon- 
sistent with its character as acorporation. Under the 
agreement, all but seven of the shares of the capital 
stock of the company have been transferred by the 
real owners to the trustees of the trust, who hold them 
in trust for such owners; and being enjoined by the 
terms of the agreement to endeavor to have ‘‘ the af- 
fairs ” of the several companies managed in a manner 
most conducive to the interests of the holders of the 
trust certificates issued by the trust, have the right, in 
virtue of their apparent legal ownership and by the 
terms of the agreement, to select such directors of the 
company as they may see fit; nay, more, may in fact 
select themselves. The law requires that a corpora- 
tion should be controlled and managed by its direct- 
ors in the interest of its own stockholders, and con- 
formably to the purpose for which it was created by 
the laws of its State. By this agreement — indirectly, 
it is true, but none the less effectually —the defend- 
ant is controlled and managed by the Standard Oii 
Trust, an association with its principal place of busi- 
ness in New York city, and organized for a purpose 
contrary tothe policy of our laws. Its object was to 


| establish a virtual monopoly of the business of pro- 


ducing petroleum, and of manufacturing, refining and 
dealing in it and all its products throughout the 
country, and by which it might not merely control the 
production, but the price, at its pleasure. All such 
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associations are contrary to the policy of our State, 
and void. Salt Co. v. Guthrie, 35 Ohio St. 666; Emery 
v. Candle Co., 47 id. 820. ‘*The word ‘trust,’”’’ says 
Mr. Cook, “ was first used to mean an agreement be- 
tween many stockholders in many corporations to 
place all their stock in the hands of trustees, and re- 
ceive therefor trust certificates from the trustees. The 
stockholders thereby consolidated their interests, and 
became trust certificate holders. The trustees own the 
stock, vote it, elect the officers of the various corpora- 
tions, control the business, receive all the dividends on 
the stock, and use all these dividends to pay dividends 
on the trust certificates. The trustees are periodically 
elected by the trust certificate holders. The purpose 
of the ‘trust’ is tocontrol prices, prevent competition 
and cheapen the cost of production. The Standard 
Oil Trust, the American Cotton-Seed Oil Trust and 
the Sugar Trust are examples of this method of com- 
bination.”’ Cook Stocks, §503a. See also Wait Insolv. 
Corp., § 478. 

Much has been said in favor of the objects of the 
Standard Oil Trust, and what it has accomplished. It 
may be true that it has improved the quality and 
cheapened the costs of petroleum and its products to 
the consumer. But such is not one of the usual or gen- 
eral results of a monopoly; and it is the policy of the 
law to regard, not what may, but what usually, hap- 
pens. Experience shows that it is not wise to trust 
human cupidity where it has the opportunity to ag 
grandize itself at the expense of others. The claim of 
having cheapened the price to the consumer is the 
usual pretext on which monopolies of this kind are 
defended, and is well answered in Richardson v. Buhl, 
77 Mich. 6382. After commenting on the tendency of 
the combination known as the **‘ Diamond Match Com- 
pany’’ to prevent fair competition and to control 
prices, Champlin, J., said: ‘‘1t is no answer to say that 
this monopoly has in fact reduced the price of friction 
matches. That policy may have been necessary to 
crush competition. The fact exists that it rests in the 
discretion of thiscompany at any time to raise the 
price to an exorbitant degree.” 

Monopolies have always been regarded as contrary 
to the spirit and policy of the common law. The ob- 
jections are stated in the ‘‘ Case on Monopolies,’’ Darcy 
v. Allen, Coke, pt. 11, 84b. They are these: (1) ‘That 
the price of the same commodity will be raised, for he 
who has the sole selling of any commodity may well 
make the price as he pleases.’ (2) **The incident toa 
monopoly is, that after the monopoly is granted, the 
commodity is not so good and merchantable as it was 
before; for the patentee, having the sole trade, re- 
gards only his private benefit, and not the common 
wealth.”’ (3) ** It tends to the impoverishment of di- 
vers artificers and others, who before, by the labor of 
their hands in their art or trade, had maintained them- 
selves and their families, who will now of necessity be 
constrained to live in idleness and beggary.’’ The 
third objection, though frequently overlooked, is none 
the less important. A society in which afew men are 
the employers and the great body are merely employees 
or servants, is not the most desirable in a republic, and 
it should be as much the policy of the laws to multiply 
the numbers engaged in independent pursuits or 
in the profits of production as to cheapen the price 
tothe consumer. Such policy would tend to an equal- 
ity of fortunes among its citizens, thought to be so de- 
sirable in a republic, and lessen the amount of pauper- 
ismandcrime. It istrue that in the case just cited 
the monopoly had been created by letters-patent. But 
the objections lie not in the manner in which the mo- 
nopoly is created. The effect on industrial liberty and 
the price of commodities will be the same whether cre- 
ated by patent or by an extensive combination among 
those engaged in similar industries, controlled by one 





management. By theinvariable laws of human na- 
ture, competition will be excluded and prices con- 
trolled in the interest of those connected with the com- 
bination or trust. 

[Omitting a point of practice.] 

Judgment ousting the defendant from the right to 
make the agreement set forth in the petition, and of 
the power to perform the same. 


CROSS-EX AMINATION—A SOCRATIC FRAG- 
MENT. 


Socrates. Shall we not be right in saying then that 
the object of cross-examining witnesses is to elicit the 
truth? 

Philotimus. It would seem to be so, Socrates. 

Soc. Then the good advocate, aiming at this mark, 
will ask only such questions as will help to discover the 
truth? 

Phil. Only such questions, Socrates. 

Soc. How shall we reconcile this with what we ar- 
rived at before, that it is the function of the judge to 
find out the truth, and not the function of the advo- 
cate? 

Phil. This is a hard nut to crack, Socrates. 

Soc. Have we not then been confusing two different 
kinds of excellence, that of the judge and that of the 
advocate, just as if we were to confuse the excellence 
of the terrier and the excellence of the rat? 

Phil. We seem to have been guilty of some such mis- 
take, Socrates. 

Soc. Let us consider then what is the special excel- 
lence of the advocate. Will it not be to recommend 
himself to his client so that he may obtain more 
briefs, and become popular among litigious people? 

Phil. This seems very probable, Socrates. 

Soc. Then will not the advocate who proposes this 
end to himself try, if he has a bad case, to make the 
worse appear the better reason, and to hoodwink the 
jury, and to browbeat and bully the witnesses and do 
other things of this kind, if he sees that they please his 
employer and procure bim special retainers? 

Phil. This is likely enough, Socrates. 

Soc. And if he sees a witness timid and nervous he 
will speak to him ina loud voiceand try to frighten 
him, and will treat him roughly as if he was speaking 
lies? 

Phil. We shall not be far wrong, Socrates, in expect- 
ing this. 

Soc. And if he knows any thing to the disadvantage 
of the witness he will rake it up, will he not, however 
old it may be, and whether it has any thing to do with 
the matter in question or not; as if a witness is called 
to prove a will he will ask him whether he did not once 
steal apples when he was a boy, and if he knows noth- 
ing, he will suggest things which are not true and make 
innuendoes and jnsinuations? 

Phil. This seems his best course, Socrates. 

Soc. Andif the judge interferes or remonstrates he 
will insult him as far as he dares, or make slighting 
remarks in an undertone, to make his employer think 
that he is master in the court and more knowing than 
the judge? 

Phil. I should advise him to act so, if he would lis- 
ten to me. 

Soc. And thus he will get the reputation of a ver- 
dict-winner, and will be talked about in the newspa- 
pers, will he not, and will receive retainers and re- 
freshers continually ? 

Phil. No doubt, Socrates. 

Soc. While the unskillful advocate who asks only 
relevant questions and is courteous to witnesses and 
respectful to the judge will be neglected and bis fee- 
book will suffer? 
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Phil. Assuredly, Socrates. 

Soc. We seem to have arrived at this then, that law 
is in the nature of a cock-fight, and that the litigant 
who wishes to succeed must try and get an advocate 
who is agame bird with the best pluck and the sharp- 
est spurs? 

Phil. lt would be madness not to do so, Socrates. 

Soc. And to know the law and the true principles of 
justice will be a matter of secondary importance? 

Phil. Altogether secondary. 

Soc. So that we may say that the law is a matter of 
clever rhetoric and of bullying witnesses and cajoling 
juries and other such arts, may we not? 

Piril. Apparently. 

Soc. Then how shall we reconcile this with the say- 
ing of one of the greatest of the wise men, that “ law 
ought to be the leading science in every well-ordered 
Commonwealth?” 

Phil. We are ina fix, Socrates. 

Soc. May we not have been wrong in saying that the 
special excellence of the advocate is to advertise him- 
self and make himself popular with solicitors? 

Phil. 1 am inclined to think that we must hark back, 
Socrates. 

Edward Manson in the Law Quarterly Review. 








UNITED STATES SUPREME COURT AB- 
STRACT. 

DUE PROCESS OF LAW—PRESENCB OF CRIMINAL IN 
APPELLATE COURT—SENTENCE.—(1) When a prisoner 
sentenced to death carries his case to an appellate 
court, due process of law does not require that he shall 
be personally present therein when it pronounces its 
judgment, since in case of affirmance it pronounces no 
new sentence, but merely directs that the sentence al- 
ready imposed shall be carried into execution. Nor 
does it affect his rights that the Appellate Court, in 
pronouncing its judgment, fixes a new date for the ex- 
ecution as required by the State statute. At common 
law it was deemed essential in capital cases that inquiry 
be made of the defendant, before judgment was 
passed, whether he had any thing to say why the sen- 
tence of death should not be pronounced upon him, 
thus giving him an opportunity to allege any ground of 
arrest, or to plead a pardon, if he had obtained one, or 
to urge any other legal objection to farther proceed- 
ings against him. This privilege was deemed of such 
substantial value to the accused that the judgment 
would be reversed if the record did not show that it 
was accorded to him. Ball v. U. S., 1440 U. 8S. 118, 129; 
1 Chit. Crim. Law, 699, 700; Rex v. Geary, 2 Salk. 630; 
King v. Speke, 3 id. 358; Anon., 3 Mod. 265: 1 Archb. 
Crim. Pr. & Pl. (Pom. ed.) 577, 578. And it has been 
so ruled in the courts of some of the States. Hamilton 
v. Com., 16 Penn. St. 129, 133; Messner v. People, 45 N. 
Y.1,5; James v. State, 45 Miss. 572, 579: Crim v. 
State, 43 Ala. 53, 56; Perry v. State, id. 21; State 
v. Jennings, 24 Kans. 642, 659; Keech v. State, 
15 Fla. 591, 609; Grady v. State, 11 Ga. 253, 257; 
Safford v. People, 1 Park. Crim. 474, 476. But this rule 
of the common law, as the authorities clearly show, 
applied to the court of original jurisdiction which pro- 
nounced the sentence, and not toan appellate court, 
which, upon review of the proceedings in the trial 
court, merely affirms the final judgment, no error hav- 
ing been committed to the prejudice of the accused, 
without rendering a new judgment. The entire argu- 
ment on behalf of the appellant assumes that the Su- 
preme Court of Illinois pronounced asentence of death 
upon him. But such is not the fact. ‘The sentence of 
death, by hanging, was pronounced by the Criminal 
Court of Cook county, October 9, 1886, “neither the 
said defendant nor his counsel for him saying any 





thing further why the judgment of the court should 
not now be pronounced against him on the verdict of 
guilty heretofore rendered to the indictment in this 
cause.”’ The execution of that sentence having been 
stayed by the prosecution of a writ of error, with sv 

persedeas, the Supreme Court of the State, upon ex- 
amination of the matters assigned for error, affirmed 
the judgment in all things, and (the day originally 
fixed for the execution having passed) fixed November 
11, 1887, as the day for earrying into execution “the 
sentence by the Criminal Court of Cook county.” 
What that court did was in strict conformity with the 
Criminal Code of Illinois relating to prosecutions by 
indictment for capital offenses, which provides that, 
“if the judgment is affirmed, the Supreme Court shall 
by order fix the time when the original sentence of 
death shall be executed, a copy of which order shall be 
sufficient authority to the sheriff for the execution of 
the prisoner at the time therein specified,” and that 
“if the judgment is affirmed, the Supreme Court shall 
direct the court in which the original sentence was 
rendered to carry the same into effect, and shall give 
judgment against the plaintiff in error for costs, and 
execution may issue thereforfrom the Supreme Court.” 
Rev. Stat. Ill., chap. 38; Crim. Code, §§ 459, 465. div. 
15. Numerous authorities have been cited for the ap- 
pellant in support of the general common-law rule that 
the accused must be present when the judgment 
against him is pronounced, but they fall far chort of 
establishing the contention that due process of law re- 
quired his personal presence in the Supreme Court of 
Illinois at the time the order was entered affirming the 
judgment by which he was sentenced to death. No 
case is cited, and we are aware of no well-considered 
case which supports that contention. The personal 
presence of the accused from the beginning to the end 
of a trial for felony, involving life or liberty, as well 
as at the time final judgment is rendered against him, 
may be and must be assumed to be vital to the proper 
conduct of his defense, and cannot be dispensed with, 
This court in Hopt v. Utah, 110 U. S. 574, 579, after ob- 
serving thatthe public has an interest in the life and 
liberty of the accused, and that neither can be lawfully 
taken except in the mode prescribed by law, said: 
**That which the law makes essential in proceedings 
involving deprivation of life or liberty cannot be dis- 
pensed with or affected by the consent of the accused, 
much less by his mere failure, when on trial and in 
custody, to object to unauthorized methods. The 
great end of punishment is not the expiation or atone- 
ment of the offense committed, but the prevention of 
future offenses of the same kind. 4 Bl. Com. 11. Such 
being the relation which the citizen holds to the pub- 
lic, and the object of punishment for public wrongs, the 
Legislature has deemed it essential to the protection 
of one whose life or liberty is involved in a prosecu- 
tion for felony that he shall be personally present at 
the trial; that is, at every stage of the trial when his 
substantial rights may be affected by the proceedings 
against him. If he be deprived of his life or liberty 
without being so present, such deprivation would be 
without that due process of law required by the Con- 
stitution.’ Harris v. People, 130 Ill. 457, 459. But 
neither reason nor public policy require that he shall 
be personally present pending proceedings in an ap- 
pellate court whose only function is to determine 
whether, in the transcript submitted to them, there 
appear any error of law to the prejudice of the accused, 
especially where, as in this case, he had counsel to rep- 
resent him in thecourt of review. We do not mean to 
say that the Appellate Court may not, under some cir- 
cumstances, require his personal presence, but only 
that his presence is not essential to its jurisdiction to 
proceed with the case. In Fielden v. People, 128 ill. 
595, 601, the Supreme Court of Illinois, speaking by Mr. 
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Justice Scholfield, after showing that the rule at com- 
inon law to which we have adverted could have no ap- 
plication to that court, which acts and decides only 
upon the record made in the trial court, said. ‘*‘We 
may add moreover it has not been the practice of this 
court, from its organization to the present time, to 
have the plaintiffin error in a criminal case actually 
present in court at the hearing and when final judg- 
mhent is given, and it is clear, from the different pro- 
visions of the statute, that it does not provide for their 
presence, but it contemplates that they will not be 
present.’’ In Donnelly v. State, 26 N. J. Law, 463, 471, 
which was a case of conviction of murder, it was said - 
“If the presence of the prisoner is necessary in cases 
of murder to conduct a writ of error, or to receive the 
judgment of the court, it is, upon the principles of the 
English law, equally so in all other cases of felony or 
crimes above misdemeanors. But upon examining the 
precedents, we do not find a single case where, upon 
writ of error, the defendant was either brought into 
this court or prosecuted the writ in person.’ After 
referring toseveral previous cases the court proceeded : 
“We think it must be considered as settled by the 
practice in this State that in proceedings upon writ of 
error the personal presence of the prisoner in court 1s 
not a technical necessity; that he appears by counsel, 
errors are assigned by counsel and judgment may be 
pronounced in the defendant's absence.’ In State v. 
Overton, 77 N. C485, which was also a case of murder, 
a judgment of conviction was affirmed by the Supreme 
Court of North Carolina, and the decision was certified 
to the court of original jurisdiction that the latter 
might proceed to jedgment and execution. The pris 
ouer objected to any judgment being rendered agains! 
him because he had been denied his constitutionat 
right of being present in the Supreme Court of North 
Carolina when his case was there argued and deter- 
mined. The court said: ‘“ This objection is founded 
upon an erroneous idea of a criminal trial, and of the 
power and duty of this court in such a case brought be- 
fore it by appeal. The Constitution provides that a 
defendant in a criminal action shalt be informed of 
the accusation against him, and shall have the right to 
confront the accusers and witnesses with other testi 
mony, and shall not be convicted except by the unan- 
mous verdict of a jury of good and lawful men in 
open court as heretofore used. That is bis trial. This 
of course implies that he shall have a right to be pres- 
ent. If he complains of any error in his trial, the rec. 
ord of the trial is transmitted to this court. Here are 
no ‘accusers,’ no * witnesses’ and no ‘jury, but upon 
Inspection of the record this court decides whether 
there was error in the trial, and without rendering any 
judgment orders its decision to be certified to the court 
below. It has never been understood, nor has it been 
the practice, that the defendant shall be present im 
this court, nor is he ever ‘convicted here To the 
same effect are State v. Leak, 90 N. C. 655; State v 
Jacobs, 107 id. 772. See also People v. Clark, | Park 
Crim. 360, 367. We are of opinion that the practice 
prevailing in Illinois, New Jersey and North Carolina, 
as shown in the above cases, is that which 1s pursued, 








and has always been pursued, in the different States as | 


well as at common law. It 1s not only consistent with 
“due process of law’ '—giving these words the most 
liberal interpretation— but itis founded on a wise pub 
lic policy. Feb. 29, 1892. Schwab v Berggren Opin- 
ion by Harlan, J. 
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NEW YORK COURT OF APPEALS AB- 
STRACTS 


ASSIGNMENT FOR CREDITORS — FRAUD — CONCEAL 
MENT OF ASSETS.—Ani assiguor, just before making an | 
} 


assignment, drew out of the bank $963, and gave it to 
his wife, who kept it secreted for eight months. This 
constituted the greater part of the available assets and 
was not included in the inventory and scbedules. Af- 
ter the existence of this fund had been discovered by 
the creditors by legal proceedings, the money was paid 
to.the assiguee. Held, that this concealment rendered 
the assignment void, although the assignor swore that 
he did not intend to defraud his creditors, but merely 
to hold said money for whomever it belonged to. The 
rule is that the intentional withholding and secreting 
of assets of a substantial value from the possession of 
the assignee is a fraud upon the rights of creditors, and 
renders the assignment void. Shultz v. Hoagland, 85 
N. Y. 464; Talcott v. Hess, 31 Hun, 282: [selin v. Hen- 
lein, 16 Abb. N. C. 73; Chambers v. Smith (Sup.), 14 
N. Y. Supp. 706. Every party must be deemed to have 
intended the natural and inevitable consequences of 
his acts, and where his acts are voluntary and neces- 
sarily operate to defraud others, he must be deemed 
to have intended the fraud. Coleman v. Burr, supra; 
Cunningham v. Freeborn, 11 Wend. 240-258; Ford v. 
Williams, 24 N. Y.359; Edgell v. Hart, 9 id. 313; Wil- 
son v. Robertson, 21 id. 587-593. The necessary and 
inevitable consequences of the acts of Morton, as 
above related, were to deprive the creditors of the 
money so retained by him, and they were thus de- 
frauded out of that which belonged to them. True, he 
says he did not intend to hinder, delay or defraud, but 
his acts necessarily did defraud by depriving the cred- 
itors of that which belonged to them, and in the eye 
of the law he must be deemed to have intended that 
which he knew to be the inevitable consequences of 
hisacts. But he says he retained this money expect- 
ing to use it to compromise with his creditors. It ap- 
pears that after the assigument an effort was made on 
the part of his attorney to bring about a compromise. 
This fact does not change the character of the transac- 
tion. He had no right to retain and secrete the money 
for the purpose of using it in effecting a compromise. 
While a creditor has the right to make a statement of 
his financial condition, and ask his creditors to com- 
promise, an assignor has no right to secrete a part of 
his assets and then induce his creditors to accept a 
less sum than they otherwise would, under a supposi- 
tion that the whole assets had been disclosed in the 
inventory. Second Division, March 14, 1892. Cour- 
sey v. Morton. Opinion by Haight, J. 10 N. Y. Supp. 
950, mem., reversed. Bradley, Vann and Brown, JJ., 
dissenting on the ground that, while the General Term 
might well have reversed the judgment upon the 
ground that the findings of the referee were opposed 
to the weight of evidence, still as there was some evi- 
dence to support the referee's conclusion, this court 
could not interfere. 


CRIMINAL LAW—APPEAL—OBJECTIONS WAIVED— 
JUDICIAL NOTICE.—(1) Wherea juror was rejected in 
a criminal case because of an opinion as to the guilt or 
mnocence of the prisoner, which he said would influ- 
ence his conduct in the jury box, and it did not appear 
that defendant's right to cross-examine the juror was 
in any manner asserted or denied at the trial, it can 
not be claimed on appeal that no opportunity was 
given for such examination. (2) A court wilt take 


| judicial notice that a certain town is in a certain 





county. People v. Breese, 7 Cow. 429; Vanderwerker 
v. People, 5 Wend. 530; Chapman v. Wilber, 6 Hill, 
475. March 1, 1892. People v. Wood. Opinion by 
Finch, J. 


EMINENT DOMAIN—DAMAGES—ABUTTING OWNERS— 
MUNICIPALCORPORATIONS.—In a proceeding by a city 
to acquire the fee in a public street, the abutting own- 
ers thereof are entitled to substantial damages. The 
point made by counsel for the city is that the respond- 
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ents, having acquired the fee of the street in front of 
their property subject to a perpetual public easement 
therein, acquired only the naked legal title to the fee» 
and therefore should be entitled to nominal damages 
only. This position the counsel for the city seeks to 
fortify by areference to many authorities, in this State 
and elsewhere, the most weighty of which seems to be 
the cases arising in street-opening proceedings in New 
Yorkcity. In reSeventeenth St., 1 Wend. 261; Inre 
Lewis St., 2 id. 472; Livingston v. Mayor, 8 id. 85; 
Champlin v. Layton, 18 id. 411; In re Thirty-second 
St., 19id. 128; In re Twenty-ninth St., 1 Hill, 189. [t 
may be well to consider the nature of these New York 
city cases. They were decisions by the old Supreme 
Court and the Court of Errors, and were made in pro- 
ceedings taken on behalf of the city of New York for 
the opening up of streets, and upon application to set 
aside or to confirm the commissioners’ reports as to 
damages. ‘The question was whether the city should 
pay the full value of the lands taken for the street, and 
it was held that only nominal damages should be 
awarded. The decisions proceeded however upon the 
theory that the right to claim damages upon the open- 
ing of the streets by the city was in the original gran- 
tor or former proprietor of the lands, who had made 
sales of parcels or lots bounded upun streets as pro- 
jected upon the city surveys and upon maps. = It was 
held that their grantees had acquired no title to the 
land occupied by the street, but had only acquired, by 
a conveyance on or bounded by streets, an easement 
or right of way in the street. Asto the former pro- 
prietor of the land, he was considered to be entitled 
only to nominal damages, because he must be deemed 
to have engaged to give the ground for the street 
whenever the city required it, or to have adopted the 
strect as it had been previously laid out by public au- 
thority. It should be observed, in considering these 
cases, that Manhattan island had been surveyed under 
acts passed very early by the Legislature of the State 
of New York. This Legislature provided for and reg- 
ulated the future opening by the city of streets and 
avenues as surveyed and laid out in anticipation of the 
growth of that municipality, and it was also provided 
that, as the result of street-opening proceedings, the 
fee should at once vest in the city. The compensation 
for the land the court decided to be due to the former 
proprietor, who had granted the lots upon the streets, 
and not to the purchasers from him, but this compen- 
sation should only be nominal, and as for the naked 
fee, because an easement or right of way was vested in 
the purchasers under « dedication of the land in the 
street, and because there was an implied agreement on 
the part of the former owner to give the land for the 
street when the city, by instituting proceedings to 
open it, thereby adopted it as proposed. He was 
deemed to have granted with reference to existing 
legislation, and in anticipation of the future opening 
of the streets by the city. He was deemed to have re- 
céived an enhanced value from his grantee by reason 
thereof, and from his having dedicated the land to 
street purposes. ‘The purchasers were held to have 
taken no interest in the street other than that of an 
easement orright of way. Apparently the principle 
which the decisions undertook to work out was that of 
protecting the abutting owners against being charged 
for the value of the fee taken by the city, and the court 
was concerned with the relative situations of the orig- 
inal grantors and these abutters. In Bissell v. Rail- 
road Co., 23. N. Y. 61, the question upon the case was 
whether certain conveyances between the years 1828 
and 1845, conveying lots in the city of Rochester, on 
either side of Erie street, carried lands to the center of 
that street. It was held that, where a conveyauce was 
bounded upon or by a street, it carried the fee to the 
center of the street as part of the grant, notwithstand- 





ing the authority of the New York City Street Cases, 
which were there and are here referred to. It isa ques- 
tion how far the Bissell Case impairs the force of the 
authority of the decisions in the New York City Street 
Cases, for they went upon the theory that the grantee 
acquired no title to the land in the street at ail. But 
however that may be, and independently of such con 

siderations, I think that the New York City Cases 
were influenced by an existing state of facts which are 
not paralleled here. The proceedings here have no 
reference to any original dedication which contem- 
plated the future adoption of the street by the city au- 
thorities, and the vesting of the fee in the city asa 
cousequence of the institution by them of legal pro- 
ceedings, nor do they rest upon any legislation exist- 
ing at the time of the grants by the former proprietors 
or in view of and subject to which sales might be 
deemed to have been made. The record is barren of 
evidence as to the authority by which the street in the 
present case came as such into the public use, or as to 
whether and how it was ever dedicated by the owner 
of the land. What we do know is that these respond- 
ents acquired the fee of the land in the street opposite 
their premises, and that the right of the city to take it 
was conferred by subsequent and recent legislation 
with respect to the municipal charter. The mere 
abutter, with no ownership in the bed of the street, is 
entitled to protection againstan interfereuce with cer- 
tain easements in the street. They coustitute property 
of which neither Legislature nor municipality can de- 
prive him without compensation. Kane v. Railroad 
Co., 125 N. Y. 164. It is unquestionable however that 
the ownership of the fee of the land ina street has a 
substantial value to the abutting property-holder in 
the degree of control it gives to him over the uses to 
which the street may be put. It vests him with the 
right to defend against and to enjoin a use of or an en- 
croachment upon the street, under legislative or mu- 
nicipal authority, for purposes inconsistent with those 
uses to which streets should be or have been ordinarily 
subjected, uniess just compensation is provided to be 
made. His ownership of the land in the street was 
subject only to the public easement therein as a high- 
way. Inthe absence of such a provision for compen- 
sation, the taking of the street for some new or addi- 
tional and inconsistent use would be illegal. But if the 
abutting property-owner does not own the fee in the 
land of this street, he has no such right to compensa- 
tion, and is remediless against a taking of the street 
under legislative or municipal sanction for other uses, 
except such other uses be unreasonable and in their 
nature so improper as to obstruct a free passage upon 
the street, or to amount to a nuisance, or to deprive 
him of the enjoyment of easements of light, air and 
access. As to any such improper or unreasonable use 
of a street, the abutting property-owner would un- 
doubtedly have the right tocome into acourt of equity 
aud to claim its intervention to protect his general 
rights. In this case no reason appears or suggests it- 
self to show that the public good and advantage will be 
better promoted by a change of title from the present 
owner to the municipal government. For all govern- 
mental purposes the existing easement and pubiic 
right of passage in the street are sufficient, and will be 
in the future, unless there shall be some purpose to im- 
pose an additional burden upon Lhe street, 1» whick 
case the substantial nature of the respondents’ interest 
in opposing the award of merely nominal damages be- 
comes very clearindeed. The fee of the land hasa 
value to him; it seems valuable to the municipality 

He has possible interests at stake to protect: the mu- 
nicipality may have other interests to advance. It is 
authorized by law to take from him his title, and he 
cannot defeat the proceedings, but the Jaw requires 
just compensation to be made to hin. What is there 
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in the law or in reason which disentitles him to the re- 
ceipt of substantial damages? I see nothing, and Lam 
adverse to holding that the exclusive rights in the 
land occupied by the street, which he possesses subject 
only to the public easement, can be taken from him by 
governmental authority without just compensation, 
to be measured by the value of these rights to him. lL 
think that, within the circumstances of the case, the 
respondents were entitled to be awarded, as the com- 
peusation provided to be madein the act upon the tak- 
ing by the city of the fee of the land in the street in 
front of their premises, such substantial damages as 
would be ascertained by measuring the effect upon the 
value of their property of such a deprivation. March 
1, 1892. Jn re City of Buffalo. Opinion by Gray, J. 15 
N. Y. Supp. 775, affirmed. 

HIGHWAYS — DEFECTIVE—NEGLIGENCE—EVIDENCE. 
—In an action against a town for personal injuries it 
appeared that while plaintiff was driving along a high- 
way her horse became frightened and backed down an 
embankment into a pond. The place of accident was 
on acountry road which had been used for nearly fifty 
years, during which time no similar accident had ever 
happeued, and the break in the woods skirting the 
boundary between the pond and the highway, through 
which plaintiff's horse backed, was only from eight to 
twelve feet long. Held, that failure to guard such a 
short distance, under the circumstances, was not suf- 
ficient evidence of negligence to submit the case tua 
jury. Hubbell v. City of Yonkers, 104 N. Y. 434. 
March 1, 1892. Glasier v. Town of Herron. Opinion by 
Peckham, J. 16 N. Y. Supp. 503, reversed. 
DEFECTIVE — LIABILITIES OF TOWNS — EVI- 
DENCE—LACK OF FUNDS.—(1) Prior to the passage of 
the Laws of 1881, chapter 700, the commissioner of 
highways of a town was liable for injuries caused by 
defective roads or bridges, where it could be shown 
that at the time the injuries were sustained he had the 
necessary funds to make repairs, or the power to raise 
such funds, and such statute made the town liable for 
such damages in those cases in which the commis- 
sioner was liable at the time of its passage. Held, that 
in an action against a town for personal injuries caused 
by a defective highway, evidence that the commis- 
sioner of highways repaired the place where the acci- 
dent occurred several days thereafter was not compe- 
tent to prove that the commissioner had funds in his 
hands at the time of the accident. It was always a de- 
fense to an action for dumages against a commissioner 
of highways for injuries sustained in consequence of a 
defective highway to show that he was without the 
necessary funds to make the repairs, and without the 
power to raise such funds. Barker v. Loomis, 6 Hill, 
463; People v. Board, 95 N. Y. 597; Hover v. Barnk- 
hoof, 44 id. 115; Hines v. City of Lockport, 50 id. 236; 
Monk v. Town of New Utrecht, 104 id. 552. The act 
of 188L has not changed the powers or duties of the 
commissioner of highways. He still has charge of the 
roads and bridges in the town, and it is bis duty to 
keep themin repair. The town is liable only when 
negligence on the part of the commissioner ts shown, 
and be 1s not guilty of negligence in omitting to make 
repairs when he has no funds in his hands. It was 
shown in this case that the commissioner had no funds 
in his hands with which to defray the expense of any 
repairs to roads or bridges. It was shown that the su- 
pervisor had funds in bis hands applicable to such pur- 
pose, but had not paid them over to the commissioner 
of highways, though the latter had demanded them. 
The commissioner could no doubt have required the 
supervisor to pay over the fund raised by the town to 
him for the repair of highways and oridges, but until 





the money was paid to the commissioner the only neg- | 


leet that he could pe charged with would bea failure 
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to demand it or to institute "some proper proceeding 
to compel its payment to him, and it is not shown that 
the commissioner was guilty of any negligence in that 
respect. (2) In an action against a town for personal 
injuries caused by a defective highway, where it was 
shown that the commissioner of highways haG no 
funds in his hands with which to defray the expense 
of repairs to the roads or bridges, and that the super- 
visor held funds applicable to such purpose, but had 
not paid them over to the commissioner, though the 
latter had demanded them, it was a question for the 
jury whether, under all the circumstances, the com- 
missioner performed his full duty in obtaining funds 
for the repair of roads or bridges by requesting the su- 
pervisor to pay over to him the highway fund in his 
hands. Nowthe action is against the town, and itis 
difficult to see how the acts of the commissioner sub- 
sequent to the accident can be admitted in such an ac- 
tion as proof to bind the town for any purpose. It has 
frequently been held that the declarations or admis- 
sions of a public officer cannot be given in evidence to 
bind a municipal corporation of which he is the agent 
unless they are part of the res yest (Cortland Co. v. 
Herkimer Co., 44 N, Y. 22; Luby v. Railroad Co., 17 id. 
131: Hamilton v. Railroad Co., 51 id. 100, 105), and if 
his declarations cannot be admitted, the same principle 
would exclude his acts subsequent to the event in con- 
troversy. Moreover there was no question in the case 
as to the control or authority of the commissioner 
over the whole highway between the fences. The only 
question in this respect was whether he exercised 
proper diligence and care, and proof that the commis- 
sioner was seen repairing this walk a week or more 
after the accident did not tend to prove that he had 
funds in his hands with which to make the repairs be- 
fore the plaintiff was injured. Upon whatever pre- 
tense such evidence is put into the case it is generally 
used to mislead the jury. It is sometimes accepted by 
them as an admission of negligence, and its natural 
tendency is undoubtedly to influence them in that di- 
rection. Whether the defendant was negligent was a 
question to be decided upon the facts as they existed 
at the time of the injury, and any thing that was done 
by the commissioner afterward could have no legiti- 
mate bearing on that question, and since the action 
now lies against the town such testimony should be 
excluded. Corcoran v. Village of Peekskill, 108 N. Y. 
151. March 1, 1892. Clapper v. Town of Waterford. 
Opinion by O’Brien, J. 16 N. Y. Supp. 640, re- 
versed. 


MASTEK AND SERVANT —NEGLIGENCE—DANGEROUS 
MACHINERY—ASSUMPTION OF RISK.—(1) The absence 
of the safeguards with which the Laws of 1886, chapter 
409, as amended by the Laws of 1887, chapter 462, re- 
quires all machinery, gearing and belting to be pro- 
vided, imposes upon the owner no liability for injury 
to an employee who, knowing their absence, volun- 
tarily meddles with the machine. (2) Where an em- 
ployee knew by experience or observation the nature 
of the machine by which he was injured, and the dan- 
gers to be apprehended therefrom, the omission of the 
employer to instruct him in its use imposes no liability 
on the latter. Hickey v. Taaffe, 105 N. Y. 26. March 
1, 1892. White v. Witteman Lithographic Co. Opinion 
by Earl, C.J. 12.N. Y. Supp. 188, affirmed. 

MORTGAGES—TRANSFER OF PREMISES. COSTS—-NEW 
TRIALLN EJECTMENT—EXTRA ALLOWANCE.—(1) Where 
a mortgagee executes a power authorizing a person to 
foreclose the mortgage without notice to him, a person 
who goes into possession of the mortgaged premises 
without proving any title, and relying merely on an 
equity in favor of athird person, with which he does 
not connect himself, is not entitled to notice relative 
to proceedings in the foreclosure. Cagger v. Lansing, 
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64 N. Y. 417, followed; Jackson vy. Minkler, 10 Johns. 
480, distinguished. (2) Where a newtrial has been 
granted, after final judgment in favor of plaintiff in 
ejectment, on payment by defendant of the costs 
awarded by such judgment, as provided by the Code of 
Civil Procedure, section 1525, an extra allowance may 
be made to plaintiff on recovery by him of judgment 
on the second trial, though he was granted an extra al- 
lowance on the first trial. March 1,1892. Wing v. De 
la Rionda. Opinion by Peckham, J. 15 N. Y. Supp 
533, affirmed. 


——_.————— 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW—FALSE PRETENSES—DELIVERY OF 
PROPERTY.—A banker, who after collecting money for 
a customer, induces him, while it is still in his posses- 
sion, to lend it to the bank, by pretending that the 
bank is solvent, when he knows or has reason to be- 
lieve that it is not, is guilty of * obtaining’? money un- 
der false pretenses. It is contended that as the appellee, 
at the time he obtained the loan of the money, had it in 
his possession, the statutory offense of obtaining money 
by false pretenses was not made out, because under 
the statute the offense is not made out unless both pos- 
session and title are obtained by the false pre- 
tense, and as the appellee did not obtain the pos- 
session by the false pretense, the offense was not 
made out. The counsel for the appellee re- 
fer to many cases that sustain that proposition, 
and we concur with the general principle therein an- 
nounced. But we think that principle does not apply 
to this case, for that principle only applies where it 
takes the delivery of the possession to complete the 
transfer of the title to the property. The statute reads, 
“obtain from another money or property.’’ So ac- 
cording to all the authorities, if it takes the delivery 
of the property to deprive the owner of dominion over 
it, the defendant must have obtained the delivery, as 
well as the title, before he can be made liable under 
the statute. Mr. Wharton, in the second volume of his 
work on Criminal Law (9th ed., § 1227), correctly sums 
up the meaning of all the cases on the subject in the 
following language: “A delivery of the property must 
be averred as the result of false pretenses in all cases 
in which the prosecution rests upon such delivery.” 
Of course, as said, if the delivery is necessary to com- 
plete the transfer of the property, the prosecution in 
that case rests upon such delivery. ‘To illustrate the 
rule, suppose A., by false pretenses, buys a horse from 
B., but B. does not deliver the horse to A. In such 
case it cannot be said that A. has, in the sense of the 
statute, obtained B.'s property by false pretenses, be- 
cause as yet B. bas the property. He has not parted 
with it, and by reason of the fraud he is not bound to 
part with it. It is, in legal contemplation, still bis. 
Hence he has not parted with his property by the false 
pretenses of A. But if the property is so situated that 
B., by transferring it, deprives himself of dominion 
over it without a delivery, which completes the traus- 
fer to A., and such transfer is obtained by false pre- 
tenses, there is an oflense against the statute. The 
rule is illustrated by the following authorities: Bishop 
(2 Crim. Law [7th ed.], § 465) says: “If after goods are 
delivered, the vendor becomes suspicious of the sol- 
vency of the purchaser, and expresses his intention to 
retain them, whereupon the latter, by false pretenses, 
induces him to relinquish his purpose, there is no of- 
fense against the statute, the sale having been com- 
pleted before the false pretenses were made,and though 
the right of stoppage in transitu may remain, the rule 
appears to be the same, the relinquishment of right not | 
being deemed a parting with the goods. But where the | 
sale is on condition subsequent, and a delivery there- | 











upon, and afterward the vendor is induced by false 
pretenses to give up his property in the goods, this is 
probably within the statate.”’ In People v. Haynes, 11 
Wend. 557, it was held by the Supreme Court that 
where goods were delivered to a person, but the title 
did not pass to him except upon condition, and after 
the delivery the purchaser obtained the title by false 
pretenses, he was guilty of obtaining the goods by false 
pretenses. Upon appeal to the Court of Appeals that 
court approved of the principle announced, but re- 
versed the case on the ground that the sale was abso- 
lute. In the case of Commonwealth v. Hutchinson, 114 
Mass. 327, it was held, under a statute that provided if 
any person obtained by false pretenses the signature of 
unother to a writing that would be forgery at common 
law, he should be punished, ete.; that if it was neces- 
sary that the writing should be delivered in order to 
complete the crime of forgery, and it was not delivered, 
an offense against the statute was not made out, but if 
the instrument was obligatory upon the signer with- 
out delivery, the offense against the statute was made 
out. In Com. v. Deviin, 141 Mass. 425, it was held that 
on the delivery of sheep to a purchaser, the title not 
passing until the sheep were paid for, where the pur- 
chaser obtained the title by false pretenses, he was 
guilty, etc. These cases establish the doctrine that it 
is only in case the delivery of the property is necessary 
in order to completely deprive the owner of it that the 
false pretense must relate to such delivery, but if Che 
delivery is not necessary to a complete transfer the 
false pretenses need not relate to the delivery in order 
to make out the offense against the statute; and if the 
possession has been delivered to the party, but not the 
right of property, and he, after such delivery, obtains 
the title by false pretenses, he is guilty, under the stat- 
ute, of obtaining goods, etc., by false pretenses. In 
this case the appellee had collected the woman's 
money, as her collecting agent, and had the possession 
of it as such agent, and when she demanded it, he, rec- 
ognizing her right and the character of his possession, 
induced her to part with her titletohim. In such case 
it ig clear that the prosecution does not rest upon de- 
livery, as there was acomplete transfer of property 
without the delivery. Ct. App. Ky., March 3, 1892. 
Commonwealth v. Schwartz. Opinion by Bennett, J. 





>——_—- 
NOTES. 
\ R. JAMES PAYN, in * English Notes ” in the /nde- 
i pendent, says: *‘A lady attended the other day, in 
place of her husband, to answer a charge of selling 
oleomargarine instead of butter. Her defense was 
that the summons alleged that the misdemeanor was 
committed in 1800 (the 92 having. been left out by mis- 
tuke), when the act had not been passed, oleomargar- 
ine was unknown and her husband not in existence. 
He was fined (a shilling and two shillings costs) all the 
sume. This seems contrary to what one would have 
expected of the Britishlaw. What has come of all its 
“quips and quiddities” of which one has read so 
much? In old times if a gentleman’s name in an in- 
dictment for murder was spelled with an additional 
letter (Paine for Payn, for example, a very common 
mistake), or if he was called Henry William instead of 
William Henry (an error in a particular case Disraeli 
confesses to have constantly committed) it was equiva- 
lent to an acquittal. Were all these stories of the 
niceties of the law exaggerated, or has the law itself 
discarded them in favor of common sense? And if so 
when did it happen?"’ Let not Mr. Payn flatter him- 
self that he could get off by any such misspelling of 
his name. Even Pane would not save him. Heshould 


know that when the name is idem sonans it is sufficient, 
no matter how incorrect in spelling. 
ent in *‘old times.’ 


It was not differ- 
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JUDGE of the First Division of the Court of 
' Appeals told us very recently that his branch 
of the court had decided five hundred and fifty cases 
in twelve months. It strikes us that although this 
is an evidence of great industry and fidelity, the 
court are deciding their cases too hurriedly. It is our 
belief, and it seems the general impression among the 
legal profession, that no appellate court can properly 
decide two cases a day. No one man can doit, and 
seven ought to act as one. The result is that the 
one man who writes the opinion practically decides 
the case in the great majority of instances, and that 
the consultation simply serves as a vehicle of dissent 
or modification in cases of striking or glaring lack 
of harmony with the common sense of the other six. 
The judges do not and cannot even recollect their 
own precedents. Within a few weeks two cases of 
their unintentional departure from their own de- 
cisions reported in very recent volumes of their re- 
ports have been pointed out to us. On one of these 
we have particularly commented. Festina lente is a 
good motto for appellate courts. Write less and 
search more is another. There is no use in the en- 
deavor of these very able and devoted gentlemen, 
most of them also very experienced, to persuade the 
bar that they do not need and can get along without 
help, or with the aid of an occasional commission. 
Perhaps they can “‘ keep up with the calendar” at 
this rate — we do not believe they can — but the bar 
do not desire that they should kill themselves in the 
struggle, and they do especially desire that when a 
precedent is published they can rely on it for a rea- 
sonable number of years. Especially they do not 
desire that six judges should hand over their intel- 
lects to the exclusive guidance of one, however intel- 
ligent and candid. Let us trust that the court will 
not regard us as too saucy. What we have said is 
abject servility in comparison with what the London 
law journals say of their judges. It is true that the 
court have carried on the business of deciding causes 
for many years, and we never have, but we have for 
many years watched them much more closely and 
impartially than they have observed themselves. 


The Law Quarterly Review, speaking of the impro- 
priety of a judge’s nonsuiting « plaintiff on his 
counsel's opening speech, observes: ‘‘ The business 
of a judge is not to do justice but to administer law.” 
Is not this a rather hard saying? Does it not imply 
that law is not justice? This is the common belief, 
to be sure, but it seems rather cruel for lawyers 
to admit it. Rather, let us say, it is the business of 
a judge to do justice and administer law. ‘‘ Liberty 
and union,” said Daniel Webster. Of course we 


know what the reviewer means, and we hope law- 


Voi. 45 — No. 19. 





yers will not see his words, The reviewer chronicles 
an amusing and ingenious evasion of law, in Re 
Tyler, °91, 3 Ch. 252, in which a gift for keeping 
atomb in repair was effectuated *‘ by the simple 
device of giving ahandsome legacy to a charity, with 
a gift over to another charity if the tomb was not 
kept in repair.” 


‘*For the Defence,” is the title of a novel by 
Mr. Farjeon, evidently designed to appeal to the 
legal profession, Great part of it is cast in 
the form of a trial of a young woman of the upper 
middle class for the murder of her illegitimate in- 
fant by throwing it into the sea, The examination 
of the government’s witnesses by the prosecuting 
attorney smacks rather too much of hearsay and 
calling for thoughts and impressions to be quite 
credible. But the novelist makes one grave mis- 
take. He furnishes no sufficient proof of the corpus 
delicti. He furnishes us with a mother and an infant 
and the sea, and shows that although the mother 
and sea remain the infant has disappeared. But 
that is about all. Although the infant is a trifling 
delictus he gives us no evidence that it has ever been 
made way with. To be sure he shows that it dis- 
appeared near the ocean, and that two or three 
fragments of an infant’s dress were found on the 
rocks, and that the mother went out with the child 
on the last occasion when certain people saw it, yet 
there is nothing to show that it is dead. There is 
nothing to indicate, for example, that it has not 
been kidnapped, as indeed turns out to be the fact. 
We labor under the impression that this would 
hardly do. It seems to be putting the burden of 
accounting for the disappearance on the mother. To 
add to our perplexity, when the child is found 
safe and sound, and the news is telegraphed to 
court, and the jury announce to the judge that they 
are ready to bring in a verdict of acquittal, the judge 
instructs them that they cannot do this, but must sit 
and wait until the live body of the infant is produced 
in court. So we have the unique holding that the 
accused may be convicted of murder withont proof 
of the dead body, and that when the body is dis- 
covered alive and well, the jury may not acquit until 
it is produced in court. This seems to be laying 
the task of production on the wrong party and 
putting it at the wrong end of the case. 


Judge Taft of the Vermont Supreme Court may 
find confirmation of his recent opinion that tobacco 
is victuals or drink, in Sir Walter Scott’s ‘* Legend of 
Montrose.” in which Sir Duncan Campbell’s serving 
man, Lorimer, proffers to our excellent old friend, 
Capt. Dugald Dalgetty, ‘‘ pipes and tobacco, sir, if 
you please to drink a whiff of smoke.” 


The Green Bag for April has an excellent full-page 
portrait of the late Mr. Justice Bradley, accompanied 
by a remarkably entertaining biographical sketch of 
him, by Mr. Frank W. Hackett, of Washington, in 
which the writer discourses much more of the great 
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judge as a man than as a lawyer, which is as it 
should be. We quite agree with the writer that’ 
Bradley ‘‘ had that rarest of gifts, genuine humor,’ 
but we do not agree with him that genuine humor 
is “ the rarest of gifts.” On the contrary, it seems to us 
quite common among Americans. We are glad to 
hear that the judge ‘* wasa reader of novels and ex- 
tremely fond of poetry,” and can easily believe that 
he found ample scope for his interpretative faculty 
in Browning’s puzzles. Mr. Charles B. Elliott con- 
tinues his sketch of the Supreme Court of Minnesota. 
There is also a curious chapter of “ Appeals against 
Human Injustice,” containing a great number of 
apocryphical instances of the death of bad doers in 
exact accordanee with the cursing and dooming of 
their victims. Our animal instincts are touched by 
the announcement that ‘‘a New Jersey court has 
rendered a decision that a rooster that leaves the 
jurisdiction of its owner does not thereby become a 
wild beast subject to capture.” This is a sensible 
decision, applicable to turkeys, which are well 
known to bein the habit of going a visiting their 
neighbors. Let us whisper to our friend Fuller, who 
holds the strings of the G. B., that in the advertise- 
ment of a well-known work on slander and libel, he 
should not ‘‘ drop the 2” from the author’s name, 
Townshend. We happen to know that the author 
does not trace his genealogy from those obscure 
people who lived at the end of the town — the 
Townsend's — but from those who owned the town 
—the Townshend's, or town-holders. We always 
read all the ads, and we take great pleasure in those 
portraits of old judges aad reporters published in the 
ad. pages by the Bancroft-Whitney Co. The lawyer 
may well cut them out and insert them in his Wal- 
lace ‘* Reporters.” We may as well record that we 
do not believe all those‘‘ Missouri Yarns” reported 
by the Hon, William A. Wood. The following 
quoted from the St. Jumes Gazette is decidedly 
good: ‘** The following resolutions were submitted 
tothe English council of judges by one of the junior 
judges with a view to facilitating the progress of 
judicial business: That judges shall commence busi- 
ness at the time appointed for the sitting of the 
court, or at least not more than fifteen minutes after 
such time. That a judge of the Court of Appeal 
shall not interrupt counsel more than six times in the 
space of five minutes; other judges not more than 
three times in the same space of time. That judges, 
when they adjourn in the middle of the day for a 
quarter of an hour, shall return into court at the end 
of the quarter of anhour, or at least not more than 
half an hour after that time. That judges shall not 
sleep when on the bench for more than half an hour 
int he course of the day; and when two judges are 
sitting together, they shall not both sleep at the 
same time.” 


A different method of legal education from that 
recommended by Prof. Tiedeman is published in 
connection with it, in the Yule Law Journal from the 
adorning pen of Prof. Edward J. Phelps of the Yale 
Law School. (Wealmost shrink from calling so ac- 











complished and experienced a lawyer, such a wise 
statesman, and such an adroit diplomat and man of 
affairs by the narrow name of “ professor,” which is 
vulgarly applied to jugglers, barbers and boxers, 
but he has condescended to the humble but useful 
oftice of teaching callow youth the law, and must 
suffer the nominal consequence of his condescension.) 
Nothing more admirable on this vexed topic has been 
published than the following from Mr. Phelps’ 
article: 

“If I were to venture upon any criticism of the sys- 
tem of instruction that is now, so far as I know, uni- 
versally in vogue in these institutions, because uni- 
versally demanded, I should say that they attempt too 
much for the time at their disposal, and the capacity 
of their average students. In establishing their stand- 
ard they fix their eyes rather upon what should be ac- 
complished at the end of a lawyer's career than at its 
beginning. They cover too much ground; they bur- 
den the student with too much reading, too much in- 
struction, too many topics. They cram him with more 
than he can digest; they load him with more than he 
can carry. * * * The unhappy tendency of our 
time, not merely in schools but to a considerable de- 
gree in the profession and in the courts, is to encum- 
ber the law with much that is called learning, sought 
to be deduced from millions of heterogeneous, often 
irreconcilable, and sometimes incomprehensible cases, 
each of which, instead of being a decision upon the 
point involved, is a dissertation upon the general law 
of the subject. The terse, clear and logical judgments 
that are found in the earlier English and American re- 
ports, in which conclusions are deduced from princi- 
ples instead of from other conclusions, are not now 
much infashion. It is easy to find single opinions in 
which more authorities are cited than were mentioned 
by Marshall in the whole thirty years of his unexam- 
pled judicial life, and briefs that contain more cases 
than Webster referred to in all the arguments he ever 
delivered. To plunge a student into this chaos, with 
his powers untried and imperfect, and his knowledge 
of principles incomplete, to grope his way through it 
as best he may, and to triangulate from case to case, 
supposing that he is yetting forward when he is only go- 
ing astray, is not to educate him, but tends rather to 
make him proof against education. If the time comes 
when he can encounter it with the discrimination that 
is born only of a lucid conception of legal principles, 
he may be more safely trusted ina great law library 
without danger of being conducted ‘ by learned reasons 
to absurd decrees.’ * * * If I were to framea law 
school upon my own old-fashioned idea of what it 
should be it would attract no students. It would be 
like the common school by the side of the academy. 
The slenderness of its library—small but well selected, 
rich principally in what it did not contain, and jealous 
of new accessions—the simplicity of its curriculum, the 
moderation of its speed, the apparent modesty of its 
extent of attainment, would be likely to excite deris- 
ion. Such was the school which I had the advantage 
of attending in the happy days of my youth. Out of 
such schools and from the same system of instruction 
outside of them, have come « large proportion of the 
greatest lawyers I have ever seen or ever expect to see. 
What was taught there was only fundamental, but it 
was taught effectually. It sank into the student's 
mind and wrought itself into his ideas and his modes 
of thought. The habit of reasoning from principles to 
conclusions gave him, if he was capable of attaining it, 
the large comprehension and strong logical power 
which are the characteristics of the sound lawyer, and 
the true weapons of the advocate. On the foundation 
thus formed the superstructure can be rapidly built in 
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after life. Toa mind so trained no legal propositions 
however new will bedifficult; nocomplics tion of facts 
however unusual will embarrass the application of the 
rules of law, or put justice out of court. Beware of 
the man of one book, isan old proverb. Beware of the 
lawyer of few books, wisely chosen and entirely under- 
stood, is a good adaptation of the proverb to the mat- 
terin hand. Asking lately the leader of the Connecti- 
cut bar how it came to pass that the lawyers who 
fratned the United States Constitution bad obtained 
such a mastery of legal principles and such a clearness 
in the expression of them as are there displayed, he re- 
plied, ‘ Why, they had so few books!’ * * * [have 
felt less hesitation in expressing these antiquated views 
because there is no danger of their being adopted.” 

These are the words of a wise man, who has made 
a shining practical success at the bar. Such, we 
imagine, would have been the theory of teaching 
law which Mr. Justice Miller would have preferred. 
In reading his admirable lectures on the Constitution, 
delivered at the Washington Law School, one must 
remark the exquisite simplicity of his language and 
the small number of cases which he cites. He dis- 
poses of the Dartmouth College Cause in two pages 
and a half of very coarse print. That case 
would last a Harvard professor a month, we suppose. 
Perhaps we underrate his power of elaboration; if 
so, we beg his pardon. The writer of these lines, 
as the result (if he were a real ‘‘ professor’ he would 
say *‘resultant ”) of twelve years’ study and lectur- 
ing, has prepared a manual of the criminal law for 
the use of law schools, in which he has undertaken 
to state the essentials of that branch, principles, 
pleading and procedure, in one hundred and fifty 
small pages of coarse print. A good many cases are 
cited as authorities for the text, but in the writer’s 
opinion the student will not need to consult more 
than two score, if so many. It is our strong belief 
that the learner needs not to plunge into the conflict- 
ing billows of the vast ocean of cases and to swim 
painfully through it, even with the support of the 
Harvard “ preservers,” when he can be carried 
swiftly, comfortably and securely over it in a good 
ship, and get an all sufficing general view as he is 
borne to his haven. 


——__>—__—— 


NOTES OF CASES. 

N Rafferty v. Central Traction Co., Supreme Court 
of Pennsylvania, March 21,1892, it was held that 

the use of astreet by a cable railway company is not 
an additional servitude, entitling abutters to com- 
pensation, though vehicles cannot stand between the 
curbing and the tracks without interfering with the 
cars, and though the pipes under the surface of the 
street, by being lowered to make room for the cable 
conduit, may be slightly more difficult of access, 
The court said: “It has been many times held, and 
by many different courts, that the use of a public 
street for purposes of street railroads is not the 
imposition of an additional servitude, and does not 
entitle the abutting land-owners along the street to 
compensation for such use. In the case of Lockhart 
v. Railroad Co,, 139 Penn. St. 419, we affirmed the 





lower court in the following ruling: ‘It cannot be 
doubted at this day that the Legislature of Pennsyl- 
vania has the power to authorize the incorporation 
of companies with power to build and operate rail- 
ways with horses over the streets of cities, with the 
authority and consent of the authorities of said 
cities, as provided by section 9, article 17, of the 
Constitution; and it is too late to say that such use 
and occupation of the strects impose such an addi- 
tional burden or servitude thereon as renders it nec- 
essary to provide for compensation therefor to the 
owners of abutting property. * * * So far as 
the street use proper is concerned, there is no sub- 
stantial difference between the tracks of sucha street 
railway and one operated by electricity, * * * 
And it may be now taken as settled that the owners’ 
rights, as to abutting property, are subject to the 
paramount right of the public, and the rights of the 
public are not limited to a mere right of way, but 
extend to all beneficial legitimate uses, such as the 
public may from time to time require. * * * 
Recognizing the right of the Legislature and city 
authorities to authorize the building of railways upon 
the streets of a city without compensation to prop- 
erty-owners, because it is a means of public trans- 
portation and accommodation, the necessary and 
proper apparatus for moving them must be allowed 
to follow as an incident, unless there is something 
illegal in its construction or use.’ In Halsey v. Rail- 
way Co., 20 Atl. Rep. 859 (Court of Chancery, N. J., 
1890), it was held that land taken for a street is taken 
for all time, and compensation is made once for all, 
and by taking the public acquire the right to use it 
for travel, not only by such means as were in use 
when the land was acquired, but by such other means 
as new wants and the improvements of the age may 
render necessary; and that the question whether a 
new method of using the street for public travel re- 
sultsin the imposition of an additional burden on 
the land or not must be determined by the use which 
the new method makes of the street, and not by the 
motive power which it employs insuch use, It was 
held that the erection of poles in the center of the 
street, and on the sidewalk in front of the plaintiff's 
property, with connecting wires, for the purpose of 
applying electricity as a motive power to propel 
street cars, was not imposing an additional servitude 
upon the street, and that the owner had no cause of 
action. In Williams v. Railway Co., 41 Fed. Rep. 
556, the court said: ‘The operation of a street rail- 
road by mechanical power, when authorized by law, 
on a public street, is not an additional servitude or 
burden on land already dedicated or condemned to 
the use of a public street, and is therefore nota 
taking of private property, but is a modern and im- 
proved use of the street as a public highway, and 
affords to the abutting property-holder, though he 
may own the fee of the street, no legal ground of 
complaint.’ In the case of Briggs v. Railway Co., 79 
Me. 363, the court said: ‘* We do not think the con- 
struction and operation of a street railroad in a street 
is anew and different use of the land from its use 
as a highway. The modes of using a highway,- 








390 





THE ALBANY LAW JOURNAL. 











strictly as a highway, are almost innumerable, and 
they vary and widen with the progress of the com- 
munity. * * * The laying down of rails in the 
street, and running street cars over them for the ac- 
commodation of persons desiring to travel on the 
street, is only a later mode of using the land asa 
way, using it for the very purpose for which it was 
originally taken. It may be a change in the mode, 
but it is not achange in the use. * * * Wedo 
not think the motor isthe criterion. * * * This 
defendant company is using the land as a street. 
Its railroad is a street railroad. Its cars are 
used by those who wish to pass from place 
to place on the street. A change in the mode is not 
a change in the use.’ All of this is strictly applica- 
ble to the facts of the present case. High street 
was a public street of the city before the defendant's 
tracks were laid, and it is so still. Whether the 
motive power of the cars be horses, electricity ora 
submerged cable makes no difference in the use, and 
no one of these modes of use confers any right of 
action upon the abutting owner. In Taggart v. 
Railway Co. (R. 1.), 19 Atl. Rep. 326, it was held 
that a street railway operated by electricity imposed 
nonew servitude upon the property-owner, although 
poles and wires were erected in the street in con- 
nection with the railway, Laying a street-car track 
so close to the sidewalk that vehicles cannot stand 
gives no ground for action. <ellinger v. Railway 
Co., 50 N. Y. 206. It is claimed for the plaintiffs 
that their right of free access to their property along 
Iligh street is interfered with because vehicles can- 
not stand between the railway tracks and the curb- 
ing without interfering with the cars. But the right 
of the property-owner in this respect is not at all 
changed. He has the same right after the tracks 
are laid and the cars running that he had before. It 
isaright which must be exercised in reason, whether 
there are car tracks on the street or not. In no cir- 
cumstances does it confer the privilege of obstruc- 
tion by unreasonable exercise. But the reasonable 
exercise of the right gives no right to the street-car 
companies to arrest it. IRfat any time the owner 
has occasion for the presence of vehicles in front of 
his property on the streets to take away or deliver 
persons or goods, he may exercise that right for 
such reasonable time as is necessary for his purpose, 
and, if in such exercise of the right the passage of 
the street cars is impeded, the street cars must wait. 
Such stoppage of cars is a matter of hourly occur- 
rence in all large towns and cities where street-car 
tracks are laid upon narrow streets, and it was 
proved on the hearing before the master that not 
only in Pittsburg and Allegheny, but in Philadel- 
phia, there are numerous instances of this kind. It 
was also proved that in actual fact there had been 
no trouble of this kind on High street since the cars 
were running. But the important question is as to 
the existence of the right of the owner, and not as to 
its abuse by either the street-car company or the 
owner, For such abuse by the company on the one 
hand or the owner on the other, each is responsible, 
and each has adequate remedy. These principles 











are sustained by adequate authority, and they are 
the teachings of common sense. The same is true 
respecting the right of access to the pipes and mains 
lyiog under the surface of the street. Some of them 
were lowered slightly by the defendant company, to 
make room for the conduit for their cables, and the 
connections were restored by the company. The 
right of future access to those pipes and mains by 
the owner remains precisely the same as it was be- 
fore. A slight difference in the depth to which the 
owner must go, upon the very rare occasions when 
he may desire to make repairs or new connections, 
is so very trivial that it must be regarded as damnum 
absque injuria, If for any reason, such as change of 
grade by the municipal authorities, or to get below 
the frost, the pipes and mains require to be lowered, 
it certainly has never been supposed that the owner 
would have a right to recover damages against the 
municipality or other authority on account of such 
lowering of the pipes and mains.” 

In State v. Davis, Supreme Court of Missouri, 
March 2, 1892, it was held that an act prohibiting a 
druggist from selling liquor exception the prescrip- 
tion of a physician, and declaring that such prescrip- 
tion shall be carefully preserved, and produced in 
court, or before any grand jury, whenever required, 
and that on the failure of the druggist to produce the 
same, he shall be deemed guilty of a misdemeanor, 
are not in conflict with article 2, section 23 of the 
Constitution, providing that no person shall be re- 
quired to testify ina criminal case against himself. 
The court said: ‘‘ The terms of section 23 of article 2 
of our State Constitution, ‘that no person shall be 
compelled to testify against himself in a criminal 
case,’ has uniformly received from the courts a con- 
struction which would give to the citizen protection 
as broad as that afforded under the common-law 
principle from which they were derived. Lord 
Camden, as early as 1762, in his celebrated opinion 
in case of Entick v. Carrington, 19 How. State Tr. 
1029, in speaking of the right of search and seizure 
of private books and papers, uses this language: 
‘Papers are the owner’s goods and chattels. They 
are his dearest property, and are so far from endur- 
ing a seizure that they will hardly bear an inspection; 
and though the eye cannot, by the laws of England, 
be guilty of a trespass, yet where private papers are 
removed and carried away, the secret nature of those 
goods will be an aggravation of the trespass, and 
demand more considerable damage in that respect. 
Where is the written law that gives any magistrate 
such a power? I can safely answer there is none; 
and therefore it is too much for us, without such 
authority, to pronounce a practice legal which would 
be subversive of all the comforts of society.’ Mr. 
Justice Bradley in Boydv. U. S., 116 U.S. 616, 
pronounces this opinion of Lord Camden one of the 
permanent monuments of the English Constitution, 
and in approval of the principles therein announced 
says: * Breaking into a house and opening boxes 
and drawers are circumstances of aggravation; but 
any forcible and compulsory extortion of a man’s 
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own t3timony, or of his private papers, to be used 
as evidence to convict him of crime, or to forfeit his 
goods, is within the condemnation of that judgment.’ 
And again, on page 633, 116 U. S., he says: ‘And 
we have been unable to perceive that the seizure of 
a man’s private books and papers, to be used in evi- 
dence against him, is substantially different from 
compelling him to be a witness against himself. We 
think it is within the clear intent and meaning of 
those terms.’ We entertain no doubt that the spirit 
of the constitutional protection ‘that no person shall 
be compelled to testify against himself in a criminal 
case’ also precludes the seizure of one’s private 
books and papers in order to obtain evidence against 
him. Cooley Const. Lim. 370; Whart. Ev., § 751. 
Do prescriptions of druggists, under section 4622, 
come within that class of private papers thus 
shielded from inspection by the Constitution? We 
think not. The right to sell intoxicating liquors is 
not aright or privilege accorded to every citizen. 
The State has the right to control, regulate or al- 
together prohibit its sale. It has therefore the 
undoubted right to impose such conditions upon 
those whom it may authorize to sell such liquors as 
it may deem necessary to properly regulate and con- 
trol its use. Austin v. State, 10 Mo. 591, Druggists are 
not given an unlimited right to sell intoxicating 
liquors. This right is granted to another class of 
dealers under the laws of this State. For their priv- 
ilege they pay a much higher tax than is required of 
druggists, and give bond for a compliance with the 
stringent conditions imposed upon them, and are 
made subject to heavy penalties for a violation of 
such conditions. But intoxicating liquor is, by 
many physicians, considered a necessary medicine 
in the treatment of diseases. It was therefore 
deemed necessary that druggists, in compounding 
medicines and filling prescriptions, should have the 
right to sell liquor as a medicine. There can be no 
doubt that the Legislature had the right to impose 
its own conditions in authorizing such sales. It un- 
dertook to do so by the provisions of section 4621, 
which limits sales to those made under the written 
prescription of a regularly registered and practicing 
physician, To prevent abuse of their authority to 
sell, and to prevent their use of such authority as a 
covering under which to make unlawful sales section 
4622 requires the druggist to preserve all such pre- 
scriptions, and produce them in court, or before the 
grand jury, when lawfully required. This duty was 
imposed as a condition upon which a sale was au- 
thorized. These prescriptions thus become the 
license or justification to the druggist for making 
sales which would otherwise be unlawful. As evi- 
dence of authority to make particular sales, they 
would constitute private papers of the druggist, but 
could not be regarded as evidences of crime, but 
rather of innocence. The chief purpose of their 


preservation however was evidently that they might 
be used in giving aid to courts and grand juries in 
their proper and lawful endeavors to control and 
regulate the sale of intoxicating liquors within the 
limits prescribed by the Legislature, and in the in- 





vestigation of matters of public concern. In this 
respect all the prescriptions become public, and not 
private, papers, and the druggist merely their cus- 
todian, It could not be insisted that the production 
of the official books of a collector, treasurer or other 
public officer couid not be required in the investiga- 
tion of his accounts, or used in evidence against him 
in a prosecution for official misconduct. The obvi- 
ous reason is that the books are not the private 
property of the citizen, but the public records re- 
quired to be kept by the officer. The law imposing 
the duty upon druggists of preserving the prescrip- 
tions of physicians left with them, and of producing 
them before courts or grand juries, is as clearly re- 
quired as the duty imposed by law upon any public 
officer to keep an account of the public money which 
passes through his hands. Our conclusion is that 
section 4622 is constitutional, and all its require- 
ments may be lawfully enforced.” 





CRUEL AND UNUSUAL PUNISHMENTS. 

) R. JUSTICE FIELD dissents, at great length and 
i with great force, from the judgment of his breth- 
ren in the O'Neil Case, in which the question was 
whether the sending of liquors by a resident of White- 
hall in this State to aresident of Rutland, Vt., C. O. D., 
was a sale in the latter State, and so acriminal offense. 
The case is apparently novel in one particular. The 
accusation was of only a single sale, on a day certain, 
but by reason of the addition in the complaint of the 
phrase ** on divers days,’”’ there was a trial und convic- 
tion of three hundred distinct offenses. Mr. Justice 
Field proceeds: 

“The punishment imposed was one exceeding in se- 
verity, considering the offenses of which the defendant 
was convicted, any thing which I have been able to 
find in the records of our courts for the present cen- 
tury. By the justice of the peace in Vermont, before 
whom the defendant was accused, he was convicted of 
four hundred and fifty-seven distinct offenses, and sen- 
tenced to pay to the treasurer of the State a fine of 
$9,140 and the cost of prosecution taxed at $472.96, and 
be confined at hard labor in the house of correction in 
the county of Rutland for one month, and in case the 
fine and costs should not be paid on or before the expi- 
ration of this month’s imprisonment, to be confined 
there at hard labor for the further term of twenty- 
eight thousand eight hundred and thirty-six days, to 
be computed from the expiration of the month’s im- 
prisonment. This was more than seventy-nine years 
for selling, furnishing and giving away, as alleged, in- 
toxicating liquor, which took place in New York, to 
be delivered in Vermont. An appeal having been taken 
from that judgment to the County Court of Rutland 
county, a jury was called and the accused pleaded not 
guilty, and although but one charge was specified, and 
that defectively, in the complaint, which was the one 
filed before the justice of the peace, the jurors found 
him guilty of three hundred and seven distinct offenses 
of selling intoxicating liquors without authority and 
contrary tothe laws of Vermont. He was thereupon 
sentenced to pay a fine of $6,140 to the treasurer of the 
State, and the costs of prosecution taxed at $497.96, 
and stand committed until the sentence was complied 
with, and in case the fine and costs were not paid be- 
fore the 20th day of March, 1883, at 3 o’clock in the af- 
ternoon of that day, to be confined at hard labor in the 
house of correction for the term of nineteen thousand 
nine hundred and fourteen days, a period of over fifty 
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four years, a reduction from the term imposed by the 
justice of the peace of about twenty-five years. 

“Had he been found guilty of burglary or highway 
robbery he would have received less punishment than 
for the offenses of which he was convicted. It was six 
times as great as any court in Vermont could have im- 
posed for manslaughter, forgery or perjury. It was 
one which in its severity, considering the offense of 
which he was convicted, may justly be termed both 
unusual and cruel. 

“That designation, it is true, is usually applied to 
punishments which inflict torture, such as the rack, 
the thumbscrew, the iron boot, the stretching of limbs 
and the like, which are attended with acute pain and 
suffering. Such punishments were at one time in- 
flicted in England, but they were rendered impossible 
by the Declaration of Rights adopted by Parliament, 
on the successful termination of the revolution of 1688, 
and subsequently confirmed in the Bill of Rights. It 
was there declared that excessive bail ought not to be 
required, nor excessive fines imposed, nor cruel and 
unusual punishments inflicted. From that period this 
doctrine has been the established law of England, in- 
tended as a perpetual security against the oppression 
of the subject from any of those causes. It is em- 
bodied in the eighth amendment to the Constitution 
of the United States, and in the Constitutions of sev- 
eral of the States, though Mr. Justice Story states in 
his Commentaries on the Constitution ‘that the pro- 
vision would seem to be wholly unnecessary in a free 
government, since it is scarcely possible that any de- 
partment of such a government should authorize or 
justify such atrocious conduct.’ § 1903. The inhibi- 
tioa is directed not only against punishments of the 
character mentioned, but against all punishments 
which by their excessive length or severity are greatly 
disproportioned to the offenses charged. The whole 
inhibition is against that which is excessive either in 
the bail required, or fine imposed, or punishment in- 
flicted. Fifty-four years’ confinement at hard labor, 
away from one’s home and relatives, and thereby pre- 
vented from giving assistance to them or receiving 
comfort from them, isa punishment at the severity of 
which, considering the offenses, it is hard to believe 
that any man of right feeling and heart can refrain 
from shuddering. It is no matter that by cumulative 
offenses, for each of which imprisonment may be law- 
fully imposed for a short time, the period prescribed 
by the sentence was reached, the punishment was 
greatly beyond any thing required by any humane law 
for the offenses. The State may indeed muke the 
drinking of one drop of liquor an offense to be pun- 
ished by imprisonment, but it would be an unheard of 
cruelty if it should count the drops in a single glass 
and make thereby a thousand offenses, and thus ex- 
tend the punishment for drinking the single glass of 
liquor to an imprisonment of almost indefinite dura- 
tion. The State has the power to inflict personal 
chastisement, by directing whipping for petty offenses 
—repulsive as such mode of punishment is—and should 
it for each offense inflict twenty stripes it might not 
be considered, as applied to a single offense, a severe 
punishment, but yet if there had been three hundred 
and seven offenses committed, the number of which 
the defendant was convicted in this case, and six thou- 
sand one hundred and forty stripes were to be inflicted 
for these accumulated offenses, the judgment of man- 
kind would be that the punishment was not only an 
unusual but a cruel one, and a cry of horror would rise 
from every civilized and Christian community of the 
country against it. It does not alter its character as 
cruel and unusual, that foreach distinct offense there 
isa small punishment, if when they are brought to- 
gether and one punishment for the whole is inflicted 
it becomes one of excessive severity. And the cruelty 








of it in this case, by the imprisonment at hard labor, 
is further increased by the offenses being thus made 
infamous crimes. In Ex parte Wilson, 114 U.S. 417, 
429, a party under sentence of imprisonment for fifteen 
years at hard labor in the bouse of correction in De- 
troit, Mich., was discharged by this court because he 
was not tried upou an indictment or presentment of a 
grand jury, the court holding that a crime punishable 
by imprisonment for a term of years at hard labor was 
an infamous crime within the meaning of the fiftb 
amendment of the Constitution of the United States. 
The selling of the liquors in New York during three 
years, upon three hundred and seven distinct orders 
from Vermont, that is, one in every three or four days, 
to be paid for on delivery in the latter State, are de- 
clared by the punishment inflicted three hundred and 
seven infamous crimes.” 

This monstrous perversion of justice presents a glar- 
ing contrast to the humane rule laid down by our 
Court of Appeals in the Tweed Case respecting cumu- 
lative sentences, which is that the punishment under 
one indictment shall not exceed the maximum pro- 
nounced for any one of the offenses. 


———__———__——. 


PARTNERSHIP—DISSOLUTION—RIGHTS OF 
RETIRING PARTNERS—CONTINUING BUS- 
INESS—FIRM NAME. 


MICHIGAN SUPREME COURT, NOV. 20, 1891 


WILLIAMS Y. FARRAND. 

Upon the dissolution of a partnership, the retiring partners, 
who sell their fellows ‘“‘all their right, title and interest 
in the firm,’ may, in the absence of a stipulation to the 
contrary, engage in the same business, and personally so- 
licit the dissolved firm’s old customers, and it is imma- 
terial whether the good-will was included in the sale to 
their copartners. 

When the name of the old firm was F., W. & Co., and those of 
the retiring partners were F., W., C., and F., Jr., such 
new business could be conducted by them under the firm 
name of F., W. & C. 


William H. Wells (Bowen, Douglas & Whiting and 
Ashley Pond, of counsel), for appellants. 


Moore & Canfield (Henry H. Swan and F. H. Can- 
field, of counsel), for appellees. 


McGratH, J. Complainants and defendants had 
been for some years engaged as wholesale druggists on 
Larned street east, in the city of Detroit, as copart- 
ners, under the name and style of Farrand, Williams & 
Co. There were no articles of copartnership, and no 
term fixed for which the partnership was to continue. 
Prior to the taking of the annual inventory in Janu- 
ary, 1890, defendant Jacob 8. Farrand expressed to 
complainant Sheley a desire to dissolve the copartner- 
ship. Mr. Sheley declined to say any thing until the 
annual inventory should be taken, and the business of 
the year settled up. On the 25th of January, 1890, 
after the completion of the inventory, defendants made 
a proposition in writing to ‘*‘pay Messrs. Sheley & 
Brooks, for their interest in the firm of Farrand, Wil- 
liams & Co., for the amount of their interest, being 
fifty thousand dollars (250,000), the sum of sixty thou- 
sund dollars (360,000), or they will take for their inter- 
est, the amount being one hundred thousand dollars 
($100,000), the sum of one hundred and twenty thou- 
sand dollars ($120,000), the sum to be paid in cash, or 
in notes acceptable to the parties who sell, one week 
from to-day, Saturday, the first day of February next. 
The store to be leased to the party purchasing for a 
term of five years, at a rent of eight thousand dollars 
(38,000) a year, aud the warehouse to be rented to the 
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party purchasing, at a net rental of six per cent a year 
on the cost of their interest therein.” 

On the following Monday Mr. Sheley accepted de- 
fendants’ offer to sell, and on the Ist day of February 
following a bill of sale was prepared, reciting, among 
other things, that defendants, in consideration of the 
sum of $120,000, paid to them by Alanson Sheley, party 
of the second part, ‘‘have bargained and sold unto 
the said party of the second part all our right, title and 
interest in the within-mentioned resources of said 
firm, including the good-will attendant upon the busi- 
ness.” This bill of sale was not executed, objection 
being made to the clause, ** including the good-will at- 
tendant upon the business,’ and a new instrument 
was prepared, reciling that defendants, parties of the 
first part, ** for and in consideration of the sum of one 
hundred and twenty thousand dollars, to thei paid 
by Alanson Sheley, of the second part, have bargained 
and sold, and by these presents do grant and convey, 
unto the said party of the second part, his executors, 
administrators orassigns, all our right, title and inter- 
estin the firm of Farrand, Williams & Company.” 
This instrument was executed, the insurance policies 
were assigned by Farrand, Williams & Co. to Williams, 
Sheley & Brooks, and an agreement to assume and pay 
all the debts of the old firm was executed by Williams, 
Sheley & Brooks, and delivered to defendants. De- 
fendants afterward formed a copartnership under the 
firm name of Farrand, Williams & Clark, and opened 
a wholesale drug establishment at No. 32 Woodward 
avenue. Complainants adopted the name and style 
of Williams, Sheley & Brooks, posted their firm name, 
as successor to Farrand, Williams & Co., over their 
place of business; had the words “ Williams, Sheley & 
Brooks, Successors to”’ printed in red ink over the 
words “ Farrand, Williams & Co.’’ wherever the latter 
appeared upon letter-heads, bill-heads, labels and on 
other stationery; advertised themselves in the news- 
papers and trade journals as Williams, Sheley & 
Brooks, successors to Farrand, Williams & Co., and 
sent out circulars to the trade containing not only their 
firm name, but the names of the individual members 
of the new firm. Defendants also extensively adver- 
tised the new enterprise through the same mediums, 
calling special attention to the names of the members 
of the new firm, their long connection with the drug 
business, and the dissolution of the old firm, and solic- 
iting trade. 

The complainants contend that the assignment by 
defendants of all interest in the business carried with 
it the good-will of the business, and having purchased 
the good-will of that business, they are entitled to the 
exclusive use of the old firm name; that while defend- 
ants have the right to engage in the same line of busi- 
ness, they have not the right to such a collocation of 
their own names as will produce confusion, attract cus- 
tomers, and secure orders, letters and goods intended 
for the old firm; that defendants have no right to 
simulate their labels, to solicit their customers, or en- 
tice away their employees. ‘‘Good-will’’ has been de- 
fined by this court to be ‘“‘ the favor which the manage- 
ment of a business wins from the public, and the prob- 
ability that old customers will continue their patron- 
age.” Chittenden v. Whitbeck. 50 Mich. 401. Lord Eldon, 
in Cruttwell v. Lye, 17 Ves. 335, defined it as simply the 
probability that old customers will resort to the old 
place. 

The following propositions must be regarded as es- 
tablished by the clear weight of authority: 

1. Though a retiring partner may have assigned his 
interest in the partnership business, including the 
good-will thereof, to his copartner, he may, in the ab- 
sence of an express agreement to the contrary, eugage 
in the same line of business in the same locality, and 
in his own name. 





He may, by newspaper advertisements, cards and 
general circulars, invite the general public to trade 
with him, and through the same mediums advertise 
his long connection with the old business, and his re- 
tirement therefrom. 

3. He will not be allowed however to use his own 
name, or to advertise his business, in such a way as to 
lead the public to suppose that he is continuing the old 
business; hence will not be allowed to advertise him- 
self as its successor. 

4. The purchaser will not, inthe absence of an ex- 
press agreement, be allowed to continue the business 
in the name of the old firm. 

5. That no man has aright to sell or advertise his 
own business or goods as those of another, and so mis- 
lead the public, and injure such other person. 

In Myers v. Buggy Co., 54 Mich. 215, A., B. and C. 
had been carrying on business as copartners at Kala- 
mazoo, under the name and style of “‘ The Kalamazoo 
Wagon Company.” A., B. and C. sold to complainant 
“all their interest in the property, money, assets and 
good-will,” etc., in and to their business. After such 
sale complainant’s assignors formed a corporation un- 
der the name of ‘*The Kalamazoo Buggy Company ;”’ 
pitched their plant in the same locality; commenced 
the manufacture of the same class of goods; issued cir- 
culars to the trade, with descriptive cuts of the same 
character und appearance as those contained in com- 
plainant’s circulars, and advertised their place of busi- 
ness a8 being in the same locality. In that case the 
name of ‘‘The Kalamazoo Wagon Company’’ was an 
assumed name. The only distinctive feature in the 
name adopted by defendant was the use of a word of 
similar meaning to that for which it had been substi- 
tuted. The defendants were not using their own 
names. It wasapure case of piracy, and the facts 
clearly indicated an intention to deceive the public. 
As was said in Burgess v. Burgess, 3 De Gex, M. & G. 
896: ‘* Where a person is selling goods under a partic- 
ular name, and another person, not having that name, 
is using it, it may be presumed that he so uses it to rep- 
resent the goods sold by him as the goods of the person 
whose name he uses; but where the defendant sells 
goods under his own name, and it happens that the 
plaintiff has the same name, it does not follow that de- 
fendant is selling his goods as the goods of the plain- 
tiff.’ In Lee v. Haley, L. R., 5 Ch. App. 155, plaintiff 
had been doing business at No. 22 Pall Mall, under the 
artificial name of ‘*‘Guinea Coal Company.”’ Defend- 
ant, who had been their manager, set up a rival busi- 
ness under the name of ‘“ Pall Mall Guinea Coal Com- 
pany,’’ at 45 Pall Mall. His envelopes and business 
cards were printed insuch away as to resemble the 
plaintiff's. In Glenny v. Smith, 2 Drew & S. 476, de- 
fendant had been in plaintiff's employ, and started in 
business on hisown account. Over his shop he had 
his own name, Frank P. Smith, printed in large, black 
letters on a white ground, but on the brass plates in 
the windows of his shop he had engraved the word 
“from’’ in small letters, and the words ‘‘ Thrasher & 
Glenny ”’ (the name of plaintiff's firm) in large letters. 
He hadan awning also in front of his shop, which, 
when let down, would cover his own name, and expose 
only the name of the plaintiff's firm. The court held 
that defendant was deceiving the public, and an in- 
junction was issued. Croft v. Day, 7 Beav. 84; Levy v. 
Walker, 10 Ch. Div. 438; Turton v. Turton, 42 id. 128; 
Hookham vy. Pottage, L. R., 8 Ch. App. 91; Meneely v. 
Meneely, 62 N. Y. 481; Fullwood v. Fullwood, 9 Ch. 
Div. 176. 

6. That when an express contract has been made to 
remain out of business, or for the use by a purchaser 
of a fictitious name, or a trade name, or a trade-mark, 
the court will enjoin the continued violation of such 
agreement. In Grow v. Seligman, 47 Mich. 607, defend- 
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ant had carried on the clothing business at Bay City, 
under the name and style of ‘Little Jake,’ and sold 
out to complainant, and expressly conveyed the right 
to use the name and style of *‘ Little Jake,”’ and agreed 
that he would not again engage in that business at Bay 
City, and defendant was enjoined from violating his 
agreement. In Shackle v. Baler, 14 Ves. 468, defend- 
aut agreed that he would not, for the space of ten 
years, carry on or permit any other person to carry on 
the same business in Middlesex, London or Westmin- 
ster, and that he would use his best endeavors to assist 
plaintiff and procure customers forhim. In Hitchcock 
v. Coker, 6 Adol. & E. 438, Coker had agreed to enter 
the services of plaintiff, and that he would not at any 
time thereafter engage in the business in which his 
employer was engaged. To the same effect are Beal v. 
Chase, 31 Mich. 490; Doty v. Martin, 32 id. 462; Burel- 
hardt v. Burckhardt, 36 Ohio St. 261; Vernonv. Hal- 
lam, 34 Ch. Div. 752; Vode v. Gross, 28 N. KE. Rep. 
(N. Y. App.) 469. 

7. That an assignment of all the stock, property and 
effects of a business, or the exclusiveright to manufac- 
ture a given article, carries with it the exclusive right 
to use a fictitious pame in which such business has 
been carried on, and such trade-marks and trade 
names as have been inusein such business. These in- 
cidents attuch to the business or right of manufacture, 
and pass with it. Courts have uniformly beld that a 
trade-mark has no separate existence; that there is no 
property in words as detached from the thing to which 
they are applied, and that a conveyance of the thing 
to which it is attached carries withit thename. Dixon 
Co. v. Guggenheim, 2 Brewst. 321; Lockwood v. Bost- 
wick, 2 Daly, 521; Derringer v. Plate, 29 Cal. 292. In 
Gage v. Publishing Co., 11 Ont. App. 402, Gage and 
Beatty were copartners, und among other things, were 
engaged in publishing “ Beatty’s Headline Copy- 
Books.”’ Beatty sold out to Gage all his interest ir 
the business, and engaged in the drug business. Gage 
continued forsome years the sale of the copy-books, 
when Beatty licensed defendant to publish ‘ Beatty's 
New and Improved Headline Copy-Books.” In Howie 
v. Chaney, 143 Mass. 592, Hoxieand Chaney were co- 
partners, engaged in the manufacture of soaps, two 
brands of which were known as “ Hoxie’s Mineral 
Soap” and * Hoxie’s Pumice Soap."’ These were sim- 
ply trade names by which the articles were known, 
and the right to use them passed with the right to 
manufacture the articles. In Cement Co. +. Le Page, 
147 Mass. 206, Brooks and Le Page, as copartners, sold 
to plaintiff the good-will of their business and the right 
to use theirtrade-marks. They were engaged in the 
manufacture of glues. Their light glues they named 
* Le Page’s Liquid Glues.’” The court held that the 
right to use the name by which the articles were 
known to the trade passed with the right to manufac- 
ture the articles. In Merry v. Hooper, 111 N. Y. 415, 
the parties were formerly partners. Hooper sold to 
Merry, but afterward undertook to use, certain trade- 
marks, viz., the “ Lion Brand” and “ Phoenix Brand,” 
but the court held that these trade-marks passed to 
the assignee. In Hall v. Barrows, 4 De Gex, J. & 8. 
150, the firm had marked the chief part of their output 
of iron with the initial letters of their partnership 
name, “ B., B. & H.,"" surmounted by a crown, and 
the court held the letters and crown had become a 
trade-mark, and as such should be included as a sub- 
ject of value. Brown Trade-Marks, 358; Millington v. 
Fox,3 Mylne & C. 338-352; Myers v. Buggy Co., 54 
Mich. 215; Sohier v. Johnson, 111 Mass. 242; Ship- 
wright v. Clements, 19 Wkly. Rep. 599; Rogers v. Tuin- 
tor, 97 Mass. 291. 

8. A corporate name is regarded as in the nature of a 
trade-mark, even though composed of individual 
names, and its simulation may be restrained. After 





adoption it follows the corporation. Statutes provid- 
ing for the organization of corporations usually pro- 
hibit the adoption of the same name by the two com- 
panies. Holmes vy. Manufacturing Co., 37 Conn. 278. 
‘These propositions are sustained by a long line of au- 
thorities, but in none of the cases cited does the ques- 
tion hinge upon a grant of good-will. Complainants 
insist however thata grant of good-will may be im- 
plied, and when express or implied, it imposes certain 
restraints upon the vendors, viz.: (1) That they can- 
not afterward personally solicit customers of the old 
firm, and (2) that they are restricted in the use that 
may be made of their own names. 

I. The doctrine that a retiring partner, who has con- 
veyed his interest in an established business, whether 
the good-will be included or not, cannot personally so- 
licit the customers of the old firm, has no support in 
principle. <A retiring partner conveys, in addition to 
his interest in the tangible effects, simply the advan- 


| tages that an established business possesses overa new 








enterprise. The old business is an assured success, the 
new an experiment. The old business is a going busi- 
ness, and produces itsaccustomed profits on the day 
after the transfer. It is capital already invested 
and earning profits. The continuing partner gets 
these advantages. The new business must be built 
up. The capital taken out of the old concern will earn 
nothing for months, and in all probability the first 
year’s business will show loss instead of profit. For a 
time at least it is capital awaiting investment, or in- 
vested, but earning nothing. The retiring partner takes 
these chances or disadvantages. He does not agree 
that the benetit derived from his connection with that 
business shall continue. He does not agree that the 
old business shall continue to have the benefit of his 
name, reputation or service; nor does he guaranteethe 
continuance of that patronage which may have been 
attracted by his name or reputation. He does not 
pledge a continuance of conditions. He takes out of 
the business an element that has contributed to the 
success of that business. He sells only those advan- 
tages and incidents which attach to the property and 
location, rather than those which attach to the person 
of the vendor. Pars. Partn. *409. He selis only so 
much of the custom as will continuein spite of his re- 
tirement and activity. He sells probabilities, not as- 
surances. It is urged that by the solicitation of the 
customers of the old firm he is endeavoring to impair 
the value of that which he has sold, but every act of 
his in the direction of the establishment of the new 
business tends to divert the customers of the old firm. 
The right to enter into the same line of business in the 
same locality—next door, if you please—to advertise 
his former connection with the old business, and to 
solicit generally the patronage of the public, is con- 
ceded by the clear weight of authority. The exercise 
of these rights necessarily involves the diversion of 
custom to the new firm. Does not the right to again 
engage in the same line of business include all of the 
incidents of that right? Upon what principle is the 
line arbitrarily drawn at the personal solicitation of 
the customers of the old firm? The right to engage in 
business in his own name attaches to the retiring part- 
ner, and unless expressly so agreed, there is no re- 
straint upon that right. In the present case, Jacob S. 
Farrand had been at the head of the old house for half 
acentury. His namecould not be subsequently used 
in the same line of business without attracting the at- 
tention of the entire trade, nor without affecting the 
probabilities of a continuance of the patronage of 
the old house. He gave no hint that he did not intend 
to again engage in business. All of the circumstances 
pointed in the direction of a new business. The re- 
tirement was not of Jacob S. Farrand alone, but of his 
son-in-law and Mr. Clark also. The proposition made 
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to complainants was not only to sell, but to buy. In 
Ginesi v. Cooper, 14 Ch. Div. 596, the court went so far 
as to insist that a retiring partner had no right to deal 
with the customers of the old firm; but that rule would 
operate asa restriction upon the public, and the case 
is without support in that respect. In Labouchere v. 
Dawson, L. R., 13 Eq. 322, the court say that a retiring 
partner who sells the good-will of a business is entitled 
to engage in a similar business, may publish any ad- 
vertisement he pleases in the papers, stating that he is 
carrying on such a business; he may publish circulars 
to all the world, and say that he is carrying on such a 
business, but he is not entitled, by private letter, or by 
visit by himself or agent, to solicit the customers of the 
old firm. But in Pearson v. Pearson, 27 Ch. Div. 145, 
Labouchere v. Dawson is expressly overruled. The 
court say: “The case of the plaintiff is founded on 
contract, and the question is, what are his rights un- 
der the contract? There is no express covenant not 
to solicit the customers of the old business, but it is 
said that such acovenant isto be implied. I havea 
great objection to straining words so as to make them 
imply acontract as to a point upon which the parties 
havesaid nothing, particularly when it isa point which 
was in theircontemplation. It is said that there was 
asale of the good-will. Ithink that there was, taking 
good-will as defined by Lord Eldon in Cruttwell v. Lye, 
17 Ves. 335. The purchaser has aright to the place and 
a right to get in the old bills; so the purchaser gets 
the good-will, as defined by Lord Eldon. But the term 
‘good-will’ is not used, and when a contract is sought 
to be implied we must not substitute one word for an- 
other. But suppose the word did occur, what is the 
effect of the sale of ‘good-will.’ It does not, per se, 
prevent the vendor from carrying on the same class of 
business.’ Vernon v. Hallam, 34 Ch. Div. 752, held 
that a covenant by a vendor of a business, including 
the good-will thereof, that he would not for aterm of 
years carry on the business of a manufacturer, either 
by himself or jointly with any other person, under the 
name or style of J. H. or H. Bros. (the name of the 
business which he had sold), is not a covenant that the 
vendor would not carry on business as a manufacturer, 
but against using a particular name or style in trade, 
and the injunction was granted to restrain a breach 
of thatcovenant. The court say: ‘ When a vendor 
sells his business, aud commences a similar business 
in the same locality, and solicits customers of the old 
house to deal with him, the court, following the decis- 
ion in Pearson v. Pearson, and being of opinion that 
the case of Labouchere vy. Dawson had been overruled 
by the decision in that case, refused to grant an in- 
junction to restrain such solicitation.’’ Leggott v. Bar- 
rett, 15 Ch. Div. 306; Ginesi v. Couper, 14 id. 596, and a 
number of other cases cited, follow Labouchere v. 
Dawson. 

The correct rule is, we think, laid down in Cot- 
trell v. Manufacturing Co., 54 Conn. 138. The 
court say: ‘Cottrell did not require Babcock 
to agree, and the latter did not agree, to ab- 
stain from the manufacturing of printing-presses. 
By purchasing the good-will merely, Cottrell secured 
the right to conduct the old business at the old stand, 
with the probability in his favor that old customers 
would continue to go there. If he desired more he 
should have secured it by positive agreement. The 
matter of good-will was in his mind. Presumptively 
be obtained all that he desired. At any rate, the ex- 
press contract is the measure of his right; and since 
that conveys a good-willin terms, but says no more, 
the court will not upon inference deny to the vendor 
the possibility of successful competition by all lawful 
means with the vendee in the same business. No re- 
straint upon trade may rest upon inference. Therefore 
in the absence of any express stipulation to the con- 


trary, Babcock might lawfully establish a similar 
business at the next door, and by advertisement, cir- 
cular, card and personal solicitation invite all the 
world, including the old customers of Cottrell & Bab- 
cock, to come there and purchase of him; being very 
careful always when addressing individuals or the 
public, either through the eye or the ear, not to lead 
any one to believe that the presses which he offered for 
sale were manufactured by the plaintiffs, or that he 
was the successor to the business of Cottrell & Bab- 
cock, or that Cottrell was not carrying on the business 
formerly conducted by that firm. That he may do 
this by advertisements and general circulars courts 
are substantially agreed, we think. But some have 
drawn the line here, and barred personal solicitation. 
They permit the vendor of a good-will to establish a 
like business at the next door, and by the potential in- 
strumentalities of the newspapers and general circu- 
lars ask old customers to buy at the old place, and 
withhold from him only the instrumentality of highest 
power, viz., personal solicitation. To deny him the 
use of the newspapers and general circulars is to make 
successful business impossible, and therefore is to im- 
pose an absolute restraint upon the right to trade. 
This the courts could not do, except upon express 
agreement. But possibly the old customers might not 
see these, and in some cases the courts have underta- 
ken to preserve this possibility for the advantage of 
the vendor, and found a legal principle upon it. Other 
courts have been of the opinion that no legal principle 
can be made to rest upon this distinction; that to 
deny the vendor personal access to old customers even 
would put him at such disadvantage in competition as 
to endanger his success; that they ought not upon in- 
ference to bar him from trade, either totally or par- 
tially, and that all restraint of that nature must come 
from his positive agreement. And such, we think, is 
the present tendency of the law.’’ Good-will may be 
said to be those intangible advantages or incidents 
which are impersonal, so far as the grantor is con- 
cerned, and attach tothe thing conveyed. Where it 
consists of the advantages of location, it follows an as- 
sigument of the lease of location. Again, it may not 
depend at all upon location, as in the-case of a news- 
paper, and it would follow an assignment of all interest 
in the plant, property, effects and business. <A part- 
nership name may become impersonal, after the death 
of the partners, and it is then treated like a fictitious 
or corporate name. A surname may become imper- 
sonal when it is atdached to an article of manufacture, 
and becomes the name by which such article is known 
in the market, and the right to use the name may in 
consequence followa grant of the right to manufac- 
ture that article, or a sale of the business of manufac- 
turing such article; and where the right to manufac- 
ture is exclusive, the right to the use of the name as 
applied to that article becomes likewise exclusive. It 
appears however that ia the first bill of sale which was 
prepared the words, ‘‘including the good-will attend- 
ant upon such business,’’ were inserted, but were ob- 
jected to, stricken out, and a new bill of sale prepared, 
omitting any reference to good-will. But it is said that 
this clause was objected to because, in the opinion of 
the objector, it might preclude him from engaging iu 
the same business, whereas under the law, he would 
have such a right had the clause remained. The only 
use however which complainants now propose to make 
of the clause, treated as a part of the instrument, is to 
restrict that right to engage in business by taking away 
one of its incidents. Adopting the language used in 


Churton v. Douglas, Johns. Eng. Ch. 174, with refer- 
ence to the right of plaintiff to continue the use of the 
old firm name, ‘1 think the defendant is fully entitled 
to the benefit of the ubservation that it was proposed 





to him to insert such a provision, and that _he refused 











396 





THE ALBANY LAW JOURNAL. 





it. I think therefore that this case goes a step higher 
than the authorities, and the defendant is entitled to 
put his case in the highest possible form with regard to 
his right ” to engage in the same line of business. 

1I. The next question relates to the use by defend- 
ants of the firm name of Farrand, Williams & Clark. 
It is clear that complainants have no right to continue 
their business under the old firm name. The rule that 
upon a dissolution of a firm neither partner has the 
right to use the firm name, as well as the other rule 
that a retiring partner has no right to use the old firm 
name, are both subject to the exception that a person 
has theright to use his own name unless he has ex- 
pressly covenanted otherwise. In case A. B. should 
sell out his business to C. D., in the absence of a grant 
to C. D. of the right to use the name of A. B., or an 
agreement to the contrary, is there any doubt but that 
A. B. would have the right to engage in the same line 
of business in his own name? In that case, such a 
probability would naturally suggest itself to C. D., and 
if he desired to get the advantage of A.'B.’s abstinence 
from business, be would insist upon an agreement to 
that effect. In the present case Mr. Farrand’s name 
had been at the head of the firm name for nearly half 
acentury, and the nume of another of the retiring 
members corresponded with the only other surname 
used in the old firm name. It must have been evident 
to complainants that in any event the name of the new 
firm would be similar to that of the old firm. If com- 
plainants desired any protection against such a use of 
the names of the retiring members, they should have 
inserted a provision to that effect in the bill of sale. 
The right to continue the use of a firm name, as well 
as arestriction upon the use by a retiring partner of 
his own name, are proper subjects of bargain, sale and 
agreement. Here neither have been purchased. Com- 
plainants have purchased the business of the old firm. 
They have the right to advertise themselves as suc- 
ceeding to and continuing that business. The exercise 
ofsuch aright does not conflict with any right re- 
served by defendants. Complainants, by such a hold- 
ing out, commit no fraud, misrepresentation or decep- 
tion. They publish the truth only. Defendants have 
the right to use their own names, or any collection of 
their own names. They have not adopted the old firm 


name, although it would have been appropriate. They 
have adopted no fictitious name. There is no decep- 
tion in the use of the name adopted by them. The 


business of the old firm is a separate and distinct busi- 
ness. Defendants have no right to advertise their 
business as acontinuation of the old firm business. 
They are subject to the rule already laid down, that no 
man has the right to sell or advertise his own goods or 
business as that of another, and so mislead the public 
and injure such other person. In Lathrop v. Lathrop, 
47 How. Pr. 532, after dissolution J. Lathrop formed a 
copartnership with one Tisdale, and adopted the name 
of J. Lathrop & Co., which was the style of the old 
firm. Held, that in the absence of any covenant with 
his late partner, he might legally doso. In Reeves v. 
Denicke, 12 Abb. Pr. (N. 8.) 92, the court say: *‘ In this 
case the firm uname was not sold or transferred to de- 
fendants as constituting a part of the partnership 
property, nor did the sale, in terms or by necessary 
implication, include the good-will, and it is therefore 
unnecessary to determine whether the partnership 
name was a part of such good-will. There was no re- 
straint upon a retiring partner holding him from en- 
gaging in a similar business, and ke violated no obliga- 
tion by forming anew firm under his own name, and 
transacting a business in all respects like that he had 
released to them. It is quite clear that defendants ac- 
quired no right to continue the use of the partnership 
name of the old firm. If the good reputation of that 
firm was intended to pass and become a purt of de- 





fendant’s new firm, it should have been provided for 
in the conveyance. That it was not intended it should 
pass is evident from the omission to include it.’’ Seed 
Co. v. Dorr, 70 Iowa, 481; Bassett v. Percival, 5 Allen, 
345; McGowan v. McGowan, 22 Ohio St¢ 370. In Tur- 
ton v. Turton, 42 Ch. Div. 128, although there were no 
contract relations between the parties, the court say: 
“No one can have the right to represent his goods as 
the goods of another; therefore if aman uses his own 
name, that is no prima fucie case, but if he, besides 
using his own name, does other things which show 
that he is intending to represent, and is in point of 
fact making his goods represent, the goods of another, 
then he isso prohibited, but not otherwise.”’ In Hook- 
ham v. Pottage, L. R., 8 Ch. App. 91, plaintiff and de- 
fendant had been copartners as Hookham & Pottage. 
Plaintiff succeeded to the business, and defendant af- 
terward set up a shop only a few doors away, and 
printed over the door the words, ‘‘ Pottage, from 
Hookham & Pottage.’’ The court held that *t defend- 
ant had a right to state that he was formerly manager, 
and afterward a partner, in the firm of Hookham & 
Pottage, and that he had a right to avail himself by the 
statement of that fact of the reputation which he had 
so acquired, but that he had no right to make that 
stutement, or to avail himself of that reputation, in 
such a way as was calculated to represent to the world 
that the business which he was carrying on was the 
business of Hookham & Pottage, or that Hookham had 
any interest init.” In Meneely v. Meneely, 62 N. Y. 
431, the court say: “If defendants were using the 
name with the intention of holding themselves out 
as the successors of Andrew Meneely, and as the pro- 
prietors of the old-established foundry which was be- 
ing conducted by plaintiffs, and thus enticing away 
customers, and if with that intention they used the 
name in such a way as to make it appear that of the 
plaintiffs’ firm, or resorted to any artifice to induce 
the belief that defendants’ establishment was the 
same as that of plaintiffs, and perhaps without actual 
fraudulent intent, they had done acts calculated to 
mislead the public as to the identity of the establish- 
ment, and produce injury beyond that which resulted 
from similarity in name, then the court would enjoin 
them, not from the use of the name, but from using it 
in such a way as would deceive the public. * * * 
Every man has the absolute right to his own name in 
his own business, even though he may thereby inter- 
fere with or injure the business of another, bearing the 
same name, provided he does not resort to any artifice 
or contrivance for the purpose of producing the im- 
pression that the establishments are identical, or do 
any thing calculated to mislead.”” In Fullwood v. Full- 
wood, 9 Ch. Div. 176, R. J. Fullwood carried on busi- 
ness as manufacturer of annatto at 24 Somerset place, 
Hexton, from 1785 to 1852. Plaintiff and three brothers, 
one of whom was the defendant, succeeded to the bus- 
iness, but ultimately the right to carry on the business 
vested in the plaintiff. Defendant, Mathew Fullwood, 
and another brother formed a copartnership in the 
name of FE. Fullwood & Co., and issued and distributed 
in various ways cards containing the following: ‘ Es- 
tablished over 85 years. E. Fullwood & Co. (late of 
Somerset place, Hexton), Original Manufacturers of 
Liquid and Cake Annatto.’”’ They also placed around 
the bottles containing the annatto a wrapper resem- 
bling that which plaintiff used. The court say: ‘‘ De- 
fendants are entitled to carry on their business under 
the firm name which they have adopted, if they are so 
minded, provided they do not represent themselves to 
be carrying on the business which has descended to 
plaintiff.’ In Bininger v. Clark, 60 Barb. 113, the de- 
fendant wrongfully advertised himself as succes- 
sor to the old firm, and made such a use of his own 
bame as to indicate a fraudulent intent. Hegeman y. 
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Hegeman, 8 Daly, 1; Levy v. Walker, 10 Ch. Div. 436. 


In Churton v. Douglas, Johns. Eng. Ch. 174; 5 Jur. 
(N. S.) 887, plaintiff and defendant had carried on the 
business as stuff manufacturers at Bradford ina build- 
ing owned by defendant, and known as ‘“ Hall Ings,” 
under the nameand style of John Douglas & Co. De- 
fendant sold out to plaintiff all his share, right and 
title in the business, including the good-will, and exe- 
cuted to plaintiff a seven years’ lease of the premises 
occupied by the firm. Within ashort period defend- 
ant set up in the same line of business, next door to 
plaintiff, in a part of the same building, known as 
“Hall Ings,” adopting the old firm name of John 
Douglas & Co. The court held that defendant, by the 
use of the old firm name, and the surroundings, would 
be obtaining the custom of the old firm, by inducing 
the belief that his was a continuation of the old estab- 
lishment. The court says: ** The authorities, I think, 
are conclusive upon this point, that the mere expres- 
sion of parting with or selling the good-will does not 
imply acontract on the part of the person parting with 
that good-will not to set up again in the similar busi- 
ness; but I use the expression ‘similar’ to avoid in- 
cluding the case of the vendor seeking to carry on the 
identical business. He does not contract that he will 
not carry on an exactly similar business, with all the 
advantage which he might acquire from his industry 
and labor, and from the regard people may have of 
him, and that in a place next door, if you like, to the 
very place where the former business was carried on. 
It is settled that it is the fault of those who wish any 
protection against such a class that they do not take 
care to insert the provision to that effect in the deed.” 

The same principle obtains with reference to trade- 
marks. One may havearight in his own name as a 
trade-mark, but he cannot have sucha right as against 
another person of the same name, unless the defend- 
ant use a form of stampor label so like that used by 
the plaintiff as to represent that the defendant’s goods 
are of the plaintiff's manufacture. Sykes v. Sykes. 3 
Barn. & C. 541; Holloway v. Holloway, 13 Beav. 209; 
Rogers v. Taintor, 97 Mass. 291; Gilman v. Hunnewell, 
122 id. 189; Goodyear’s India Rubber Glove Manuf. 
Co. v. Goodyear Rubber Co., 128 U. 8S. 598. The tests 
applied by all the authorities in this class of cases are: 
Is a corporate or trade or fictitious name simulated? 
Is the name assumed or adopted false in fact? Is it 
used in connection with locality or other representa- 
tions, so as to convey the impression that the business 
is a continuation of the old business? Defendants are 
not responsible for the blunders made by clerks, pos- 
tal clerks, mail carriers, telephone employees or news- 
paper reporters. In Meneely v. Meneely, the court 
say: ‘* When the only confusion created is that which 
results from the similarity of names, the court will not 
interfere.”” In Turton v. Turton it is said that ‘‘de- 
fendants are not responsible for the blunders made by 
the business community in not distinguishing between 
John Turton & Sons and Thomas Turton & Sons.” See 
also Richardson & Boynton Co. v. Richardson & Mor- 
gan Co. (Sup.), 8 N. Y. Supp. 52; Goodyear’s India 
Rub. Gl. Manuf.Co. v.Goodyear Rub. Co., 128 U. S. 598. 

Any collocation of the names of Farrand and Wil- 
liams would create some confusion. Defendant Clark 
had been connected with the old business for thirty 
years, and Williams, the son-in-law of Mr. Farrand, 
for twenty-one years. Defendants are using theirown 
names only. They went into business on Woodward 
avenue, several blocks from the old stand. In every 
letter-head, bill-head, card or advertisement in which 
their firm name appears they give the individual 
names of the members of the firm, the new place of 
business, and in no case have they represented that 
they are successors to the old firm. The bill-heads used 
by the old firm had acut of the old stand on the left- 








hand upper corner, about three inches square. Those 
of the new firm contain no cut, and less than half of 
the amount of matter. It would be exceedingly diffi- 
cult to prepare two bill-heads more unlike. The letter- 
heads of the old firm contained two cuts—one of the 
old stand, at the left hand, and one of the Peninsular 
White Lead and Color Works,on the right. The dissimi- 
larity ismarked. The envelopes used by the old firm con- 
tain eight printed lines on the upper left-hand corner, 
occupying an inch and three-quarters of space. Those 
used by the new firm contain five lines,occupying about 
three-quarters of an inch in space. ‘There has been no 
attempt at imitation in words ortype. On Mareh 15 
they announced, through circulars distributed gener- 
ally, that they had engaged in business at 32 and 34 
Woodward avenue; that they expected to have their 
new store ready for occupancy in afew days; and that 
the work of getting a new stock of goods would be 
pushed as fast as possible. On April 7 they issued an- 
other circular, announcing that they were now pre- 
pared to fill orders, and hoping that the friendly ac- 
quaintance of many years would be continued. An 
advertisement is produced, wherein defendants say: 
“Though it may seem paradoxical, it is nevertheless 
true, that the wholesale drug house of Farrand, Wil- 
liams & Clark is both the oldest and the newest repre- 
sentative of this important commercial industry in 
Detroit.”” But in the same advertisement they an- 
nounce the dissolution of the old firm, their retirement 
from said firm, and the formation and business loca- 
tion of the new firm. It is difficult to imagine how 
such an advertisement would mislead the public. It 
contains no false colors. Both parties advertised ex- 
tensively in the city and State papers and in the trade 
journals, complainants giving the names of their indi- 
vidual members, and their new firm name, and adver- 
tising themselves as the successors to Farrand, Wil- 
liams & Co.; and defendants giving the names of their 
individual members, and the name and business loca- 
tion of the new firm. Complainants sent out circulars 
to the trade generally, informing it of the dissolution 
of the old firm, the fact that they were the successors, 
and giving their firm name; and defendants sent out 
circulars announcing their withdrawal and the forma- 
tion of anew firm. There is no doubt but that the 
dissolution of this firm, the fact that complainants had 
bought out the interests of defendants, the name 
adopted by complainants, the formation of the new 
firm, the names of its members, and the defendants’ 
firm name, have been most extensively advertised by 
both parties, not only in the city, but through the 
State and Union. Nearly fifty letters have been re- 
ceived by the old firm, since the dissolution, addressed 
to Farrand & Williams; Farrand & Williams Paint 
Co.; Farrand & Williams Drug Co.; Farrand, Sheley 
& Brooks; Farrand, Williams & Sheley; Farrand, 
Williams, Sheley & Co.: Farrand, Williams & Brooks; 
Farrand & Co.; Williams, Farrand & Co.; Farrand, 
Sheley & Brooks; Williams & Farrand; Williams, Far- 
rand & Co., and Williams & Co. It cannot be said that 
any act of defendants is responsible for these blunders. 
Confusion is inseparable from the dissolution of an old 
tirm and the composition of two firms from its member- 
ship, especially when the name of but one of these who 
remain has appeared in the firm name, and the new 
firm is composed of one whose name for nearly half a 
century has stood at the head of the firm name, and 
the surname of another retiring member is the same 
as the only other name used in the old firm name. It 
appears that at the outset defendant Clark by mistake 
opened two or three Jetters addressed ‘‘ Farrand, Wil- 
liams & Co.,”” but in every other instance defendants 
refused to receive mail directed to Farrand, Williams 
& ©o., unless directed to defendants’ street and num- 
ber; that in a single instance Clark inadvertently 
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signed a letter “ Farrand, Williams & Co.;”"’ that two 
checks were sent to defendants in payment for goods 
bought from them, which were payable to the order of 
Farrand, Williams & Co., and Mr. Farrand indorsed 
them Farrand, Williams & Co., and guaranteed the 
indorsements; that in four instances merchandise or 
articles not marked, but intended for defendants, were 
delivered to complainants, and afterward taken away; 
that in two instances complainants were notified by 
freight agents that freight awaited delivery; that in 
both the goods were manifested to Farrand, Williams 
& Co., but marked, and were afterward delivered, to 
Farrand, Williams & Clark, for whom they were in- 
tended; that complainants were notified that a sample 
box of glassware had been shipped to them, but they 
had not received it; that defendants received a sam- 
ple box of glassware from the same house, which was 
billed to Farrand, Williams & Clark, and the latter 
were notified of the shipment by the assignors; that 
similar boxes of samples had been sent to other drug 
houses at Detroit; that in one or two instances mer- 
chandise had been delivered to defendants which was 
intended for complainants; that ina single instance a 
customer at Port Huron, who knew of the dissolution, 
intending to call up the old house by telephone, asked 
for Farrand & Williams, was given Farrand, Williams 
& Clark, and told that it was Farrand, Williams & 
Clark, asked the price of oil, and ordered one barrel; 
that oue hundred and twelve letters, telegrams, re- 
ceipts or bills were received by complainants directed 
to Farrand, Williams & Co., which were intended for 
defendants; that of these thirty-five were directed on 
theinside to Farrand, Williams & Clark; that all of 
the letters so received were from business houses from 
which defendants were buying goods, and none were 
from customers of either house. These proofs do not 
tend to showany appropriation by defendants of the 
old firm name, or any attempt to secure the corre- 
spondence addressed to the old firm, or that the custom- 
ers have been deceived or misled, or that defendants 
have practiced any fraud, concealment or deception. 

Complaint is made in the bill that defendants have 
enticed away certain of complainants’ salesmen, but 
this charge is not made out by the proofs. It is also 
charged that defendants have simulated certain trade- 
marks and labels used by the old firm, but no instance 
of piracy has been established. Complainants have, 
under the authorities cited, an undoubted right to 
protection in the proprietary rights acquired by the 
old firm, and in the use of such trade-marks as were 
in use by the old firm, and defendants have no right 
to so imitate the labels in use by the old firm as to 
convey the belief that the goods labelled are from the 
old house. The use however of the words, ‘‘Sold by 
Farrand, Williams & Co.,”’ or *‘ Prepared by Farrand, 
Williams & Co.,’’ upon a label, will not be protected 
as a trade-mark or trade name, and the right to use 
that name in that connection did not pass under the 
bill of sale. 

The decree of the court below must be affirmed as of 
February 27, 1891, and the bill dismissed, with costs to 
defendants. 

Morse and GRANT, JJ., concurred with McGrarn, 
J. Lone, J., did not sit. CHAMPLIN, C. J., dissented. 


—_—_— >___—__ 


GOOD-WILL—WHAT CONSTITUTES—ASSIGN- 
MENT—TRADE NAME. 


LOUISIANA SUPREME COURT, FEB. 8, 1892 


VONDERBANK V. SCHMIDT. 

By giving his own surname to a building asa sign of the hotel 
business, a tenant does not make the name a fixture to 
the building, and the property of the landlord upon the 
expiration of the lease. 





Buck, Dinkelspiel & Hart, for appellant. 
Bernard McCloskey, for appellee. 


Watkins, J. For many years the plaintiff in this 
suit was engaged in the conduct and management of 
an hotel, which was kept in a rented,building situated 
on Magazine street, in the city of New Orleans. It 
was kept upon what is popularly known as the “ Euro- 
pean plan,’’ i. e., rooms and lodging without board. 
While thus conducted this hotel was customarily 
styled and denominated the ‘‘ Hotel Vonderbank ”’ or 
“Vonderbank Hotel.’”” While thus conducting said 
hotel the plaintiff was also engaged in a business on 
Common street, in said city, between Camp and St. 
Charles streets, under the name and style of * Café 
Restaurant Vonderbank,’’ which consisted of a bar- 
room or saloon and restaurant and a few rooms for 
lodgers. Plaintiff represents that the theory upon 
which he conducted the two businesses was that his 
botel on Magazine street was to be a boarding place for 
the patrons of his restaurant, the two being conducted 
co-operatively. ‘That in April, 1889, he madea sale of 
the hotel to Charles Dormitzer, who carried on the 
business for some time thereafter, though unsuccess- 
fully, and assigned it to his creditors. An arrange- 
ment was made whereby it was conveyed to the de- 
fendant. Underthe administrations of Dormitzerand 
Schmidt the hotel was operated as it had been by the 
plaintiff under the name of ‘‘ Hotel Vonderbank ” or 
**Vonderbank Hotel,” and he complains that was done 
in plain violation of his rights, and much to the detri- 
ment and injury of his business as a restaurateur. De- 
nying that defendant acquired or has the right to en- 
joy that privilege, petitioner enjoined his further use of 
his name, claiming damages, and from an adverse judg- 
ment he prosecutes this appeal. 

The ground on which the defendant resists the plain- 
tiff’s demands is that by his purchase from Dormitzer 
he acquired all the right, title and interest of said ven- 
dorin and to the Hotel Vonderbank or Vonderbank 
Hotel, situated on Magazine street, including the good- 
will of the business and establishment, and particu- 
larly such good-will as said vendor acquired from the 
plaintiff, including the name or style fof said hotel, 
which he as purchaser is of right entitled to use and 
enjoy. Plaintiff admits that he sold to Dormitzer 
“the shelving, counters, tables, crockery, beds and 
bedding and all other movable effects in the building 
known {as the ‘ Vonderbank Hotel’ (or ‘Hotel Von- 
derbank’), situated on Magazine street, * * * and 
used in connection with his business, now the property 
of said Vonderbank, together with the good-will of 
said Vonderbank in and to said business.”” The busi- 
ness of which the plaintiff is now the proprietor, as he 
was at the time of his sale of the hotel, is styled and 
advertised as ‘‘ Matthieu Vonderbank, Proprietor of 
Vonderbank’s Café and Restaurant,” situated at Nos. 
126, 128 and 130 Common street. It is further admit- 
ted and conceded that at the date of these transactions 
the hotel wasa going concern in full operation as the 
*“Vonderbank Hotel” or *‘ Hotel Vonderbank,’”’ and 
that itisso now. It is ofan interference with his res- 
taurant business that plaintiff complains, on account 
of defendant’s improper and unlawful use of his name 
in the style of his hotel. Neither in the sale of plain- 
tiff to Dormitzer, nor in that of the latter to the de- 
fendant, is there any mention of the name “ Hotel 
Vonderbank”’ as afactor iv the contract, it appearing 
from the two acts of sale that there was conveyed all 
the movable property belonging to the hotel situated 
in the building known as the ‘“‘ Hotel Vonderbank,” on 
Magazine street, together with the good-will of said 
Vonderbank, and subsequently of Dormitzer in and to 
said premises. 

On this state of facts the only question raised is 
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whether, under Dormitzer’s purchase from Vonder- 
bank and his sale to Schmidt, including specifically the 
good-will of the hotel establishment, the latter ac- 
quired and is entitled to use the name ‘*‘ Hotel Von- 
derbank”’ or ‘* Vonderbank Hotel "’ as the style of his 
hotel. This must be determined by the true meaning 
of the term ‘‘ good-will,’ as it is employed in commer- 
cial transactions. We have been referred to only three 
cases in our own reports in which the subject has been 
discussed, but in neither of which was the particular 
question we have here discussed, i. e., what passes by 
the term ‘‘ good-will’ in anactof sale? The cases re- 
ferred to are the following, viz.: Waintz v. Vogt, 3 La. 
Ann. 16; Succession of Journe,, 21 id. 391; Bergamini 
v. Bastian,35 id. 60; S. C., 48 Am. Rep. 216. In treat- 
ing of the good-will ofa market stall, the court said in 
the second case that it is ‘‘ understood [to be] the run 
of custom which the transferrer had obtained by the 
patronage of the friends resorting to his stand to pur- 
chase, and generally from the reputation his stand had 
acquired as one at which good and wholesome meats 
were sold, and where customers were accommodated 
and fairly dealt with.” This definition appears to 
have been paraphrased from that of Judge Story, 
which is frequently quoted by judges and authors. 
Story Partn., § 99; 8 Am. & Eng. Enc. Law, p. 1366, in 
which brief quotations from English adjudications are 
found. The third of the three cases above referred to 
treated of an act of sale of an eating-house at No. 21 
Royal street, city of New Orleans, which contained no 
stipulation of good-will having been conveyed, the 
plaintiff's complaint being that his vendor had soon 
afterward begun a similar business at No. 18 Royal 
street, in violation of his contract. But the court sub- 
stantially held that, inasmuch as there was no stipula- 
tion in the contract that the vendor should not re- 
sume business in his own name, the injunction should 
be dissolved. Wehave referred to those decisions for 
the sole purpose of showing that our own jurispru- 
dence affords no light on the present controversy, and 
of illustrating the necessity of looking into the decis- 
ions of other courts and the opinions of text-writers 
for its correct solution, and we make the following 
quotations as conveying a clear idea of what good-will 
is. For instance, the Michigan court say in Chittenden 
v. Witbeck, 50 Mich. 401: ‘* Good-will has been defined 
by this court to be the favor which the management of 
a business wins from the public, and the probability 
that old customers will continue their patronage,” or 
as stated by Lord Eldon in Cruttwell v. Lye, 17 Ves. 
335, say the court, ‘‘ the probability that old customers 
will resort to the old place.’’ The same court say in 
Williams v. Farrand, 50 N. W. Rep. 446: ‘ Good-will 
may be said to be those intangible advantages or inci- 
dents which ‘are impersonal so far as the grantor is 
concerned, and attach to the thing conveyed. When 
it consists in the advantage of location, it follows an 
assignment of the lease of the location.”” Oras previ- 
ously said by that court in the Chittenden Case: 
**Good-will attaches to the property, and in case of a 
lease it belongs to the lessee only during its continua- 
tion. * * * Theclaim to an interest in the good- 
will is inseparable from the claim to an interest in the 
lease, and when one falls the other falls with it.”” To 
a like effect is the opinion of the same court as ex- 
pressed in Myers v. Buggy Co., 54 Mich. 215; S. C., 52 
Am. Rep. 811. <A standard author, in his treatise on 
trade-marks, discusses and defines good-will as an an- 
alogous right, and quotes with approval the expres- 
sions of various English judges on the subject. Thus 
from Wedderburn v. Wedderburn, 22 Beav. 84, viz.: 
“There is considerable difficulty in defining accu- 
rately what is included under the term ‘good-will.’ It 
seems to be that species of connection in trade which 
induces customers to deal with a particular firm.” 





From England v. Downs, 6 Beav. 269, viz.: ‘‘Itis the 
chance or probability that custom will be had ata cer- 
tain place of business, in consequence of the way in 
which that business has been previously carried on.” 
From Story on Partnership, viz.: ‘It may be de- 
scribed to be the advantage or benefit which is ac- 
quired by an establishment beyond the mere value of 
the capital stock, funds or property employed therein, 
in consequence of the general public patronage and 
encouragement which it receives from constant or 
habitual customers, on acccount of its local position or 
common celebrity,’’ etc. Section 90. Browne Trade- 
Marks (2d ed.), §§ 522, 523. In further illustration of 
this principle we have selectedfthe following paragraph 
from Williams v. Farrand as giving a careful analysis 
from a commercial point of view, of what passes by an 
act of sale containing no stipulations of good-will, viz. : 
“A retiring partner conveys without stipulating good- 
will, in addition to his interest in the tangible effects, 
simply the advantages that an established business pos- 
sesses over a new enterprise. The old business is an 
assured success; the newan experiment. The oldisa 
going business, and produces its accustomed profits on 
the day after its transfer. It is capital already invested 
and earning profits. The continuing partner gets these 
advantages. The new business must be built up. The 
capital taken out of the old concern will earn nothing 
for months, and in all probability the first year’s busi- 
ness will show loss instead of profit. For a time at 
least it is capital awaiting investment, or invested earn- 
ing nothing. The retiring partner takes these chances 
or advantages. He does not agree that the benefit de- 
rived from his connection with the business shall con- 
tinue. He does not agree that the old business shall 
continue to have the benefit of his name, reputation or 
service, nor does he guarantee the continuance of that 
patronage which may have been attached by his name or 
reputation. He does not pledge acontinuation of con- 
ditions. He takes out of the business an element that he 
contributed to the success of the business. He sells only 
those advantages and incidents which attach to the prop- 
erty and location, rather than those which attach to the 
person of the vendor. He sells only so much of the cus- 
tom as will continue in spite of his retirement and ac- 
tivity. He sells probabilities and not assurances.”’ 
Page 449. (Italics ours.) Asa corollary of the forego- 
ing opinion, an extract may be properly selected from 
that of the Connecticut court in Cottrell v. Manuf. Co., 
54 Conn. 138, in reference to what passed by a bill of 
sale of goods, etc., accompanied by a transfer of the 
good-will merely, viz.: ‘* By purchasing the good-will 
merely Cottrell secured the right to conduct the old 
business at the old stand, with the probability in his 
favor that the old customers would continue to go 
there. If he desired more he should have procured it 
by positive agreement. The matter of good-will was 
in his mind. Presumably he obtained all that he de- 
sired. At anyrate the express contract is the measure 
of his right, and since that conveys a good-will in terms, 
but says no more, the court will not wpon inference deny 
to the vendor the possibility of successful competition, by 
all lawful means, with the vendee in the same business. 
No restraint upon trade may rest upon inference. 
Therefore in the absence of any express stipulation to 
the contrary, the vendor might lawfully establish 
a similar business at the next door,’ etc. (Italios 
ours.) 

From the foregoing it appears that good-will is an 
advantage or benefit which is acquired by a business es- 
tablishment beyond the mere intrinsic value of the 
capital stock; that it isthe general public patronage 
and encouragement which a business receives from its 
customers on acconnt of its local position; that it is 
the subject of value and price, and of bargain and sale, 
though intangible, but in order to be conveyed men- 
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tion must be made of it in the act of sale. The discus- 
sionof the rights of a vendee of good-will more fre- 
quently arises in the course of liquidation of corpora- 
tions and sales in partnership that elsewhere, but as 
the principle involved is the same as in cases of bar- 
gain and sale between individuals, decisions involving 
such transactions may be examined, along with others, 
in ascertaining to what extent and in what class of 
cases such sales involve the assignment to the vendee 
of the right to use the name of the vendor. In Wil- 
liams v. Ferrand it was held that a retiring partner 
could not “use hisown name * * * in such a way 
as to lead the public to suppose that he is continuing 
the old business,’’ etc. In Myers v. Buggy Co., 54 
Mich. 215; 8. C., 52 Am. Rep. 811, three partuers re- 
tired from the Kalamazoo Wagon Company, and there- 
after organized and put into operation the defendant 
company. ‘They were enjoined from prosecuting that 
business on the ground that they were guilty of an act 
of piracy, as they ‘‘ were not using their own names,” 
but an assumed name calculated to deceive the public. 
Like cases are stated in Burgess v. Burgess, 3 De G., 
M. & G. 896, and in Lee v. aly, L. R., 5 Ch. App. 155. 
In the Williams Case the court stated “ that when an 
express contract hasbeen made * * * forthe use 
by a purchaser of a fictitious name, ora trade name, or 
a trade-mark, courts will enjoin the continued viola- 
tion of such an agreement.” Citing Grow v. Seligman, 
47 Mich. 607; S. C., 41 Am. Rep. 737; Beal v. Chase, 31 
Mich. 490; Burckhardt v. Burckhardt, 36 Ohio St. 261; 
8. C., 51 Am. Rep. 842; Tode v. Gross(N. Y. App.), 28 
N. E. Rep. 469. But the court further stated that such 
a stipulation need not have been made in the act of 
sale, because “ an assignment of all the stock, property 
and effects of abusiness * * * carries with it the 
exclusive right to use a fictitious name in which such 
business is carried on, and such trade names and trade- 
marks as have been in use in such business. These in- 
cidents attach to the business * * * and pass with 
it. Courts have frequently held that a trade-mark 
has no separate existence; that there is no property in 
words, as detached from the thing to which they are 
applied, and that the conveyance of the thing to which 
it is attached carries with it the name.”’ Citing Der- 
ringer v. Plate, 29 Cal, 292; Gage v. Publishing Co., 11 
Ont. App. 402; Hoxie v. Chaney, 143 Mass. 592; S. C., 
58 Am. Rep. 149. In this Jast case it is stated that a 
bill of sale conveying “‘all the right, title and interest 
in and to all and singular the partnership property be- 
longing to the firm’’ was held to convey the company’s 
trade-marks for the manufacture of certain soaps pur- 
suant to the formulas of Hoxie, though not mentioned, 
but not to convey the good-will preventing Hoxie from 
manufacturing soaps otherwise than by such formu- 
las. Bassett v. Percival, 5 Allen, 345; Cottrell v. Manuf. 
Co., 54 Coun. 122. The same proposition is stated more 
clearly in Cement Co. v. Le Page, 147 Mass. 206, the 
court holding that it was legitimate for one to sell 
**the use of his name asa trade-mark,” i. ¢., ‘as a de- 
scription or designation of a manufactured article, so 
as to deprive himself of the right to use it as such and 
confer the right upon another.’”’ Thus: ‘“ One who has 
carried on a business under a trade-mark name, and 
sold a particular article in such a manner, by the use 
of his name as a trade-mark or a trade name, as to 
cause the business or article to become known or es- 
tablished in favor under such name, may sell or assign 
such trade name or trade-mark when he sells the busi- 
ness or manufacture, and by such sale or assignment 
conclude himself from the use of it in a similar way.” 
McLean v. Fleming, 96 U. 8. 245; Shaver v. Shaver, 54 
Iowa, 208; 8. C., 37 Am. Rep. 194; Frazier v. Lubrica- 
tor Co. (Ill. Sup.), 13 N. E. Rep. 639. Many of these 
cases are brought forward in the Williams Case, and 
after recapitulating these different propositions the 





courtsay: ‘‘These propositions are sustained by a 
long line of authorities, but in none of those cases does 
the question hinge upon a grant of good-will. Com- 
plainants insist however that a grant of good-will 
* * * jmposes certain restrictions upon the vendors 
and inter alios is the use that pay be made of their 
own names,’ but the court examined that question 
fully, and placed the proper limitation upon that con- 
tention by stating that its sole effect was to prevent 
the vendor's subsequent employment of his name so as 
to impair the good-will he had conveyed to the vendee. 
The court in the Williams Case then furnishes the fol- 
lowing appropriate illustration of the rule, viz.: “A 
partnership name may become impersonal after the 
death of the partners, and it is then likened to a ficti- 
tious or corporate name. A surname may become im- 
personal when it is attached toan articleof manufac- 
ture, and becomes the name by which such article is 
known in the market, and the right touse the name 
may in consequence follow a grant of the right to man- 
ufacture the article, or a sale of the business of manu- 
facturing such article, and when the right to manufac- 
ture is exclusive the right to the use of the name, as 
applied to that article, becomes likewise exclusive.” 
This is followed by this conclusive statement, viz. : 
*Therule that upon the dissolution of a firm neither 
party has the right to use the firm name, as well as the 
other rule, that a retiring partner has no right to use 
the old name, are both subject to the exception that a 
person has the right to use his own name unless he has 
expressly contracted otherwise. * * * Therightto 
continue the use of a firm namie, as well as a restric- 
tion upon the use by a retiring partner of his own 
name, are proper subjects of bargain, sale and agree- 
ment.’’ Hence the defendants, as retiring partners, 
without any restrictions having been placed upon 
them in the act of sale of their interest in the copart- 
nership business, were recognized to “have the right 
to use their own names or any collocation of their own 
names.” 

We cannot better illustrate the principle that is in- 
volved in the foregoing decisions than by citing the 
case of Meneely v. Meneely, 62 N. Y. 481; 8. C., 20 Am. 
Rep. 489, wherein an injunction restrained the defend- 
ant from in any way using the name and designation 
of “‘* Meneely’ in the business of bell-founding in the 
city of Troy. The name of the defendant is Meneely, 
and he is engaged in the business mentioned. The 
necessary consequence of the injunction was to com- 
pel the defendant, Meneely, either to discontinue the 
business of bell-founding in Troy or procure it to be 
done in the name of some other person. He was abso- 
lutely prohibited from the use of his own name in his 
own business inany way.’ But the court ruled that 
“every man has the absolute right to his own name in 
his own business, even though he may interfere with 
orinjure the business of another bearing the same 
name, providing be does not resort to any artifice or 
contrivance for the purpose of producing the impres- 
sion that the establishments are identical, or do any 
thing calcalated to mislead.’’ Thus the right of one 
to the free and unrestricted use of his own name ina 
business enterprise is so strong that hisrightis not im- 
paired even if it operate an ivfringement of a trade- 
mark, so that no artifice be resorted to for the purpose 
of deceiving the public, notwithstanding the ‘‘ owner's 
right of property in it is as complete as that which he 
possesses in the goodsto which he attaches it.”” Der- 
ringer v. Plate, 29 Cal. 293; Sohier v. Johnson, 111 Mass. 
238; Holmes v. Manuf. Co., 37 Conn. 278. In Browne's 
Law of Trade-Marks (2d ed.), in the course of his treat- 
ment of good-will, he says: ‘‘Courts of equity will 
protect a party in the use of a name of an inu, hotel or 
other place of business, when the sign is simulated 
* * * Tf aman creates a reputation for his business 
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it isas the keeper of some particular house at a known 
location, and it is piracy to draw off the custom of his 
friends or customers who have identified him with the 
name of his house. It isa personalright. By giving 
a particular name to a building, as a sign of the hotel 
business, a tenant does not thereby make the name a 
fixture to the building and the property of the land- 
lord upon the expiration of the lease.’’ §§ 528, 529. 
Clearly such name or appellation of an hotel is not an 
incident of good-will, as good-will exclusively apper- 
tains to a givenand designated locality and becomes a 
fixture of the leased premises, and at the expiration of 
the lease it passes to the landlord. This is conclusively 
shown by the author’s subsequent observations, viz. : 
**One may consent to the employment of his name as 
that of a place of refreshment, but if such consent be 
purely gratuitous, or unless there is some valid agree- 
ment binding upon the party who gives his consent, he 
may withdraw it at pleasure and enjoin its further 
use.”’ But the argument in favor of sucha withdrawal 
of a business name is strengthened by the fact that the 
author only had in contemplation trade names or ficti- 
tious names, such as St. Charles, St. James and Hotel 
Royal, which any one is free to use, for such a name 
might pass with a sale of the hotel business, and be 
changed at the caprice of the purchaser. This distinc- 
tion makes it clear that the employment of one’s own 
name to designate his place of business cannot be con- 
sidered as an element of good-will, for if so, following 
the principles just announced, it would necessarily re- 
sult in its loss to the person possessing it, as at the ter- 
mination of the business it would pass to the proprie- 
tor of the leased premises. Having conveyed it toa 
successor—aud we have ascertained that the disposi- 
tion of good-will is matter of contract—he could not 
thereafter come in competition with his vendee with- 
out violating his obligation of warranty. Therefore 
we conclude with Mr. Browne that while the employ- 
ment of one’s own name to designate his place of busi- 
ness may be transferred in like manner as good-will, 
yet if it be done bya purely gratuitous contract—in 
the absence of any valid and enforceable agreement 
for a consideration—he may withdraw it at pleasure. 
The conclusion is that such an employment of hisown 
name in business forms no part of the good-will, but 
on the contrary it partakes of characteristics of a 
trade-mark, and may be classed as a quasi trade-mark, 
of which Mr. Browne says: “It should be borne in 
mind that a trade-mark carries the idea of a man’s per- 
sonality, like his ordinary autograph, and therefore 
preserves its essential characteristics wherever it may 
go. This is notso with quasi trade-marks, as the name 
of an hotel or shop of trade.”” Browne Law Trade- 
Mark (2d ed.), § 90. The distinction between trade 
names and trade-marks is stated as follows, viz.: ‘‘A 
trade-mark owes its existence to the fact that it is ac- 
tually affixed to a vendible commodity [§§ 52, 382, 384], 
whereas a trade name is more properly allied to the 
good-will of the business [§ 91].’’ In Woodward y. 
Lazar, 21 Cal. 449, defendants were restrained from 
using the name ** What Cheer House”’ as the name of 
an hotel in the cityof San Francisco. Woodward, 
plaintiff, first erected an hotel building on a leased 
premises, and gave it that name. During his occupancy 
as tenant he purchased and built on the adjoining lot 
another hotel edifice and occupied it also. Afterward 
he surrendered the leased premises and occupied the 
second, and continued to conduct an hotel business on 
his own premises under the name and style of “ What 
Cheer House."’ Subsequently the defendants pur- 
chased the premises first described and conducted 
thereon an hotel under the original name “ What 
Cheer House.”’ In that case the contention of the 
plaintiffin injunction was that the name belonged to 








him as the proprietor of the hotel last established, and 


which he both owned and occupied, and which he had 
theretofore used continuously while proprietor of the 
hotel he had leased, and up to the date of its surren- 
der, it being a trade name. On the other hand, the 
contention of the defendant was that the name was a 
mere designation of the building in which the business 
as first established was conducted, and that it attached 
to the building at the termination of the plaintiff's 
lease, and passed to him by his purchase thereof from 
the plaintiff's lessor, it constituting a part of the good- 
will of said property and establishment. 

Denying the latter proposition the court said: “A 
person may have a right, interest or property in a par- 
ticular name which he has given to a particular house, 
and for which house, under the name given to it, a 
reputation and good-will may have been acquired, but 
a tenant, by giving a particular name to a building 
which he applies to some particular use, as a sign to 
the business done at that place, does not thereby make 
the name a fixture to the building and transfer it ir- 
revocably to the landlord.” Thusaclear distinction 
was taken by the California court.between the reputa- 
tion a name or appellation gives to a certain business 
locality, and which adheres to it, without any refer- 
ence to the proprietor of the establishment personally, 
and the designation of a name fora locality at which 
a certain business is carried on, and which is not im- 
personal and does not attach to the property, but re- 
mains subject to the control of the proprietor. The 
court, in treating of this distinction, said: ‘ Defend- 
ant’s claim to protection, so far as his right results 
from the good-will acquired for the name while it was 
applied exclusively to the leased premises, may not be 
maintainable, [yet plaintiff] is entitled to protection in 
the exclusive use of the name as proprietor of the new 
house.” Had the name of that establishment formed 
an element of the good-will of the hotel business while 
it was being conducted on the leased premises by the 
plaintiff, it would, under all of the authorities, have 
passed to the landlord at the termination of plaintiff's 
lease, and by his conveyance to the defendant, but as 
it was rather a personal perquisite of the proprietor 
while lessee, and not an impersonal ingredient of his 
business, it did not pass to the landlord but remained 
subject to the control of the lessee at the termination 
of the lease. 

Our conclusion is that on reason and authority the 
case is with the plaintiff; that the name given toa 
building in which an hotel is kept, which contains the 
name of the proprietor, does not constitute an element 
of good-will though it may tend to enhance the busi- 
ness reputation of the place or situs of the business es- 
tablishment, which is an ingredient of good-will; that 
while under the authorities such a name isa market- 
able article and a proper subject of sale, yet it must be 
expressly understood in the act of sale, and if no con- 
sideration be paid same may be subsequently recalled. 
Such transactions, being esteemed to be in restraint 
of trade, are disfavored in- commercial dealings. In 
this case there is some proof of injury sustained by the 
plaintiff on account of the defendant’s improper use 
of his name, yet we are disinclined to rest a judgment 
upon it, because we are satisfied the defendant acted 
fairly and honestly, and under a mistaken belief that 
he had acquired a right to employ the plaintiff's name 
as hedid. But we are clearly of the opinion that 
plaintiff’s injunction should be maintained and per- 
petuated. It is therefore ordered and decreed that 
the judgment appealed from be annulled and reversed, 
and it is further ordered and decreed that there be 
judgment in plaintiff's favor and against the defend- 
ant, perpetually enjoining and restraining the latter 
from using or employing the name “ Hotel Vonder- 
bank ” or “ Vonderbank Hotel’ as the name or style 
of an hotel or restaurant, at the former site of such es- 
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tablishment as that kept and operated by the plaintiff. 
lt is further ordered and decreed that plaintiff's de- 
mands for damages be rejected in toto and the defend- 
ant be taxed with the costs of both courts. 


BreEAvxX, J., having a personal interest in the ques- 
tion recuses himself. 


——$$g—____— 


NEW YORK UCOURT OF APPEALS AB- 
STRACTS. 


ADVERSE POSSESSION—COLOR OF TITLE—INSTRUC- 
TIONS.—(1) A deed toa tenant in possession from one 
who has no title to the land is void, and insufficient as 
a basis for adverse possession. (2) In ejectment the 
court charged the jury that they could not find for 
plaintiff on his alleged paper title. Defendant after- 
ward requested the court to charge that the descrip- 
tion contained in the deed to plaintiff did not include 
the locus in quo, which the court refused, and charged 
that the description did include the locus in quo. 
Held, that this implied change in the instruction was 
of defendant’s procurement, and no ground for re- 
versal of a judgment against him. Second Division, 
March 8, 1892. McRoberis v. Bergman. Opinion by 
Landon, J. 11 N. Y. Supp. 108, affirmed. 


CONVERSION—EVIDENCE. PLEADING—AMENDMENT 
—APPEAL.—(1) Prior to an assignment for creditors 
the sheriff levied on and sold part of the stock of the 
assignors under executions against them. Afterward, 
and while a surplus realized from the sale was in the 
sheriff's hands, and he was in possession of the unsold 
part of the assigned stock, uther executions, which he 
asserted should be satisfied out of the surplus and the 
unsold portion of the stock, came into his hands. To 
relieve the stock from the levies the assignee paid the 
sheriff asum of money which, with the surplus then in 
his hands, made up the amount of these other execu- 
tions, whereupon the sheriff released thelevy. The 
assignee protested at the time that he made such pay- 
ment as a substitute for the goods; that it was merely 
a deposit to procure a release of the levy, and that he 
did not intend to relinquish his claim that the estate 
was entitled to the goods. Held, that there was not a 
conversion by the sheriff of the goods or of the surplus. 
(2) Where a complaint alleges a conversion, and the 
evidence tends to show a cause of action for money 
had and received, plaintiff's request to amend the com- 
plaint so as to conform to the proofs will be denied, as 
such amendment would entirely change the cause of 
action. (3) The court properly denied plaintiff's re- 
quest to amend the complaint so as to conform to the 
facts proved, where those facts pointed to a cause of 
action for money had and received. (4) After the 
court had‘decided to dismiss the complaint, plaintiff 
asked to be permitted to withdraw a juror, so as to 
permit a motion to be made at Special Term to amend 
the complaint, but the request was denied. Held, that 
after an affirmance by the General Term of the judg- 
ment dismissing the complaint, the Court of Appeals 
will not review the act of the trial court in denying the 
request, it being largely within his discretion. Sec- 
ond Division, March 8, 1892. Freeman v. Grant. 
Opinion by Parker, J. 8 N. Y. Supp. 912, affirmed. 


INSURANCE—WAIVER OF CONDITIONS—COMPROMISE 
—FRAUD—INSURABLE INTEREST. —(1) An insurance 
policy provided that it should be void if without no- 
tice to the company, and permission therefor in writ- 
ing indorsed on the policy, the “‘interest of the as- 
sured be any other than the entire, unconditional and 
sole ownership,’’ and that ‘‘ no agent has any power to 
waive any condition of this policy.’”’ The legal title to 
the property was in the son of the assured, and assured 











was in possession under a contract that he should have 
the use of the property during his life, on condition 
that he keep it insured, in repair and pay the taxes, of 
which assured, when he made bis application, informed 
the company’s general agent. Held, that the evidence 
was sufficient to sustain a finding that the condition 
of the policy as to title of the property was waived. 
(2) Where the adjuster of the company, after a loss un- 
der such policy, represented to assured that the policy 
was void, because the title to the property was not in 
him, whereupon assured settled with the adjuster for 
about one-half of the amount due on the policy, the 
settlement will be set aside as procured by fraud, 
though the adjuster acted in good faith. 2 Pom. Fq. 
Jur., §§ 847-849; Will. Eq. Jur., pp. 68, 69; Busch v. 
Busch, 12 Daly, 476; Wheeler v. Smith, 9 How. 55; 
Cook v. Nathan, 16 Barb. 342; Boyd v. De La Montag- 
nie, 73 N. Y. 498; Jordan y. Stevens, 51 Me. 78; Insur- 
ance Co. v. Bowes, 42 Micb. 19; Freeman v. Curtis, 51 
Me. 140. (3) In such case, where plaintiff before suit, 
and in his complaint, offered to return the draft, and 
on the trial produced it in court, to be subject to the 
decree, the tender to return what he had received was 
sufficient. (4) Onein possession of property for life 
under a verbal agreement with the owner to pay the 
insurance, repairs and taxes, has an insurable interest 
therein. A person may insure against his liability 
with reference to a certain property as well as his in- 
terest therein. Insurance Co. v. Chase, 5 Wall. 509- 
513; National Filtering Oil Co. v. Citizens’ Ins. Co., 
106 N. Y. 535-541; 3 Kent Com. (6th ed.) 276. The test 
of insurable interest is whether an injury to the prop- 
erty or its destruction by the peril insured against 
would involve the assured in pecuniary loss. Wood 
Ins., § 282. Thus a common carrier may insure goods 
intrusted to him totheir full value without regard to 
his liability to the owner. Crowley v. Cohen, 3 Barn. 
& Adol. 478; Railway Co. v. Glyn, 1 El. & El. 652. So 
may a warehouseman, although liable to the owner 
only for his own negligence. Waters v. Assurance Co., 
5 El. & BI. 870; Stillwell v. Staples, 19 N. Y. 401; De 
Forest v. Insurance Co., 1 Hall, 94. So maya char- 
terer of a vessel, who is liable to pay its value in case 
of loss, or has contracted to insure it against usual 
risks. Oliver v. Greene, 3 Mass. 133; Bartlet v. Wal- 
ter, 13 id. 267. Insurersof a building have an in- 
surable interest therein which they may reinsure. 
New York Bowery Ins. Co. v. New York Ins. Co., 17 
Wend. 359. Anda tenant who has agreed verbally to 
keep the demised property insured is liable to the les- 
sor for a breach of that agreement, and has an insur- 
able interest in the property to the extent of the 
amount agreed to be insured. Lawrence vy. Insurance 
Co., 43 Barb. 479. Other illustrations of this rule are 
to be found in Herkimer v. Rice, 27 N. Y. 163; Kline 
v. Insurance Co., 7 Hun, 267; 69 N. Y. 614; Waring v. 
Insurance Co., 45 id. 606; May Ins., chap. 6; 1 Wood 
Ins., chap. 8. The principle upon which these cases all 
rest is that there is a possible liability arising out of 
the peril insured against, and that creates an insurable 
interest. Under the contract with his son the plaintiff 
had agreed, among other things, to keep the property 
insured, and this agreement gave him a right to in- 
sure the buildings in his own name to their full value. 
The defendant contends that as the contract with his 
son was by parol, and hence void, the plaintiff had no 
interest in or liability toward the insured property. 
This proposition might have some weight if the insur- 
ance was upon the title or interest of the plaintiff as 
life-tenant, or if there had been representations on the 
part of the plaintiff that such was the interest intended 
to be insured. But we think it bas no application to 
the case made by the evidence. The plaintiff, while in 
the unquestioned enjoyment and possession of the 
property, could not deny his liability under the con- 
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tract with his son to insure, and under that agree- 
ment, so faras is disclosed in this action, he would 
have been liable for the loss of the buildings if he had 
failed to insure them. ‘The defendant, if it had notice 
of the relation which plaintiff bore to the property, 
cannot deny the legality of its contract, although it may 
be that the plaintiff could not have enforced against 
his son his right to use the property for life had that 
been denied. Second Division, March 8, 1892. Berry 
v. American Cent. Jns. Co. of St. Louis. Opinion by 
Brown, J. 8 N. Y. Supp. 762, affirmed. 


MARRIAGE—LIABILITY OF WIFE’S PROPERTY FOR 
FAMILY SUPPORT.—Act of 1860, chapter 90, charging 
the property of a married woman with such debts as 
may have been contracted by her, as her husband's 
agent, for the support of herself or her children, is not 
self-executing, and the wife’s property cannot be seized 
upon an execution against the husband, in the 
absence of an adjudication that such property is liable 
for the debt. March 1, 1892. Edwards v. Woods. 
Opinion by Andrews, J. 15 N. Y. Supp. 159, mem., 
affirmed. 


PATENTS—LICENSE—M ASTER AND SERVANT—WRONG- 
FUL DISCHARGE—PLEADING.—(1) A contract provided 
that a corporation should employ a certain patentee as 
its general manager for teu years, subject to termina- 
tion by either party on one year’s notice, or by the pat- 
encee’s death or inability to act, and that, in the event 
of a termination of the agreement, the corporation 
should have a license to use his patents on payment of 
acertain royalty. Held, that a wrongful discharge of 
the patentee by the corporation was a mere breach of 
contract, and did not terminate the agreement so as to 
render the corporation liable to pay the royalty. John- 
son yv. Signal Co. (N. Y. App.), 29 N. E. Rep. 964, fol- 
lowed. (2) In an action to recover such royalty the 
complaint alleged that ‘‘the said contract was termi- 
nated by said company, and the said [patentee] was no- 
tified by the defendant to that effect, and that his ser- 
vices would be no longer accepted by the said defend- 
ant after said lst day of March, 1888.’’ The answer did 
not deny these allegations, but admitted “that on 
March 1, 1888, the defendant dismissed [the patentee] 
from itsemploy.’’ Held, that such answer did not ad- 
mit that the discharge of the patentee terminated the 
contract. Second Division, March 15, 1892. Miller v. 
Union Switch & Signal Co. Opiuion by Landon, J. 13 
N. Y. Supp. 711, reversed. 


PLEDGE—CARE OF GOODS—DUTY OF PLEDGEOR.— 
Where the pledgee of goods, to whom alwarehouse re- 
ceipt has been delivered, does not claim or exercise his 
right to the exclusive and absolute control of the goods 
pledged, but permits the pledegor to have free access to 
them, it is equally the duty of the pledgeor to care for 
them, when he knows they are in danger, and make 
the damages as little as possible, and if he faila to do 
so he cannot hold the pledgee responsible for the loss. 
Second Division, March 8, 1892. Willets v. Hatch. 
Opiuion by Bradley, J. 11 N. Y. Supp. 73, affirmed. 


RAILROAD—ACCIDENT AT CROSSING—CONTRIBUTORY 
NEGLIGENCE—INSTRUCTIONS.—(1) In an action against 
arailroad company for personal injuries, it appeared 
that while attempting to drive across defendant’s 
track at a street crossing, plaintiff was struck bya 
train going west, the approach of which was obscured 
by atrain going east. Plaintiff had been waiting to 
cross while the east-bound was passing, and seeing the 
gate go up attempted to cross, but was shut in on the 
track by the lowering of the gate on the opposite side. 
There was evidence that a mound of rocks fifteen or 
twenty feet high stood by the track, obstructing plain- 
tiffs view of the approaching train, and that it was 





dark when the accident occurred. Held, that the ques- 
tion of contributory negligence was for the jury. (2) 
In such case there was evidence that before the injury 
plaintiff, a coachman, wasa good workman and had a 
good memory; that afterward he was unable to do the 
work he did before ‘‘ by one-half;’’ that he was for- 
getful; that he was lame, and was troubled with pain 
in his hip; that the muscles of his hip were contracted. 
Held, that there was no error in instructing the jury 
that if they found defendant liable plaintiff was enti- 
tled to recover for the pain he endured, both present 
and future. (3) In such case the court refused to 
charge that ‘** defendant was not bound either to ring 
its bell or blow its whistle.’’ Held, that as plaintiff 
did not seek to hold defendant liable because of a fail- 
ure to ring a bell or sound a whistle the instruction was 
properly refused. Second Division, March 8, 1892. 
Kane v. New York, N. H.& H. R. Co. Opinion by 
Follett, C. J. 9N. Y. Supp. 879, affirmed. 


REAL ESTATE BROKERS—COMMISSIONS—CONSIDERA- 
TION.—(1) In an action for commissions alleged to be 
due for procuring a lease of certain land, the property 
ofa city, it appeared that plaintiff went to the city 
comptroller, who had charge of the renting of the 
property, and obtained a proposed rental and a dia- 
gram thereof; that plaintiff then called defendant’s at- 
tention thereto; that they together called on the 
comptroller, who during the negotiation distinctly in- 
formed them that the city would pay no commissions, 
and that if any were to be paid defendant must pay 
them. According tv plaintiff's evidence defendant, 
during negotiations for the lease, treated plaintiff as in 
his employ, and promised to pay him a commission. 
Held, that a motion to dismiss the complaint was 
properly denied, since such evidence showed a consid- 
eration for defendant's promise. (2) Where defendant 
denied that plaintiff performed any services pursuant 
toemployment by defendant, or at his request, and 
the evidence on that point was conflicting, it was error 
for the court to charge that if defendant stated to 
plaintiff, before the lease was obtained, that if he ob- 
tained the lease he would pay the commission, plaintiff 
was entitled to recover, since without such employ- 
ment, or the performance of some service at the re- 
quest of defendant, there was no consideration for de- 
fendant’s promise. Second Division, March 8, 1892. 
Myers v. Dean. Opinion by Bradley, J. 10 N.Y. Supp. 
532, reversed. 


SHERIFF--WRONGFUL ATTACHMENT—FRAUDULENT 
SALES—EVIDENCE.—(1) In an action by a recent buyer 
of a stock of merchandise against a sheriff for wrong- 
ful seizure thereof under an attachment obtained by 
creditors of the seller, the under-sheriff who made the 
levy cannot testify as to statements then made to him 
by the seller, unless the evidence shows that the sale 
was a joint scheme for defrauding such creditors. (2) 
Where the buyer took immediate charge of the store 
and the merchandise, the fact that he allowed the seller 
to retain his tenancy of his house, snd keep an office 
off of the store, is not such evidence of fraud as will 
authorize the introduction of such testimony. March 
8, 1892. Flannery v. Van Tassel. Opinion by Gray, J. 
16 N. Y. Supp. 741, affirmed. 


VENDOR AND PURCHASER—DEFECTIVE TITLE—PEND- 
ING ACTION.—A purchaser may not refuse to accept 
title because of the pendency of an action to set aside 
for fraud a deed to one of the vendor’s predecessors in 
title, where the vendor is not a party to such action, 
and there is no averment in the complaint therein that 
he participated in such fraud, or had any knowledge 
thereof, 2 Revised Statutes, page 137, section 5, provid- 
ing that fraud shall not vitiate the title of a purchaser 
for value, unless such purchaser had previous notice of 
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the fraudulent intent of his grantor, or of the fraud, 
rendering void the title of such grantor. Second Di- 
vision, March 8, 1892. Aldrich v. Bailey. Opinion by 
Haight, J. 8 N. Y. Supp. 435, reversed. 


WILLS—AFTER-BORN ISSUE—EFFECT OF JUDGMENT. 
—(1) Testator devised one-third of his realty to his 
widow for life, remainder to his grandchildren who 
should survive her, and he gave his residuary estate to 
his five grandchildren, to be paid to them respectively 
as they should attain their majority, with the pro- 
vision that, if children should be born to his daughter 
H., “after my death and after my executors may have 
divided my estate,’’ they should share in the estate de- 
vised to the widow in preference to the other grand- 
children, so that each might receive the same amount. 
Held, that it was the intent of the testator that such 
provision should apply to a child boru to H. after tes- 
tator’s death, whether before or after the final division 
of his residuary estate by his executors. (2) The es- 
tate of the remaindermen was not affected by the fact 
that the widow elected to take as dowress instead of 
devisee. (3) Inan action for the partition and sale of 
real estate of which testator died seized, the final judg- 
ment provided that one-third of the proceeds of the 
salo should be invested, and the income paid to the 
widow during life, and that at her death the principal 
sum should be divided between the five grandchildren 
of the testator, *‘subject however to open and let in 
to share in the same any children that H. shall have 
previously had born to her after the death of testator, 
and provided also that if, previously to the birth of 
said after-born children, a division of the residuary es- 
tate of testator shall have been made by said executors 
between said five grandchildren, then said after-born 
children shall be preferred out of the said principal 
sum to be divided, to the extent as far as may be of 
making them equai with said five grandchildren.” 
Held, that such judgment should be construed so as 
to carry out the intent of the testator, and permit a 
child born to H. after the death of testator, but before 
a final division of the residuary estate, to be preferred 
in the division of said principal sum after the death of 
the widow. (4) In an action for the construction of 
that clause of the will which provided for the division 
of the residuary estate among the grandchildren, and 
for the preference of after-born grandchildren out of 
the estate devised to testator’s widow for life, the judg- 
ment excluded after-born grandchildren from sharing 
in the residuary estate. Held, thatsuch judgment did 
not affect the right of an after-born grandchild to be 
preferred in the division of the estate left to (he widow 
of testator. Second Division, March 8, 1892. Jlotauling 
v. Marsh. Opinion by Haight, J. 8 N. Y. Supp. 690, 
affirmed. 


REVOCATION — UNMARRIED WOMAN. — A 
widow is an *‘ unmarried woman,” within the meaning 
of the Revised Statutes, article 3, title 1, chapter 6, 
providing that “a will executed by an unmarried 
woman shall be deemed revoked by her subsequent 
marriage.’’ We should suppose that the case of Brown 
v. Clark, 77 N. Y. 369, was a sufficient authority in 
point, although the testatrix in that case was a woman 
who had never been married at all. For any discus- 
sion as to the operation of the acts passed by the Leg- 
islature of this State in relation to married women, 
and their effect in conferring upon them testamentary 
capacity, reference may be had to that case. At com- 
moh law the feme sole, in marrying, merged her legal 
identity in that of her husband. In the unity of per- 
son caused by the marriage relation the wife lost the 
control of her property, and hence of her will. Un- 
der our statutes that identity of person is only af- 
fected and separate legal capacity is only conferred 
upon the wife to the precise extent mentioned in the 
Enabling Acts. As we have repeatedly held the com- 











mon law has been no further abrogated than is read in 
the statute. Nothing has been enacted which alters 
the provision that her willis revoked by a subsequent 
marriage. There is sufficient reason for the continu- 
ance of the rule inthe changed relations of the woman. 
Her new stutus as wife induces the presumption of a 
new testamentary intention, and demands a new tes- 
mentary act. The unmarried woman, referred to by 
the statute, must be defined according to that rule of 
statutory construction which requires that the words 
used in legal enactments shall be understood and taken 
in their ordinary and familiar significance. So read, 
the unmarried woman of the statute is the woman who 
is not inastate of marriage. That the Legislature 
could have had any other idea is both inconceivable 
and unreasonable. March1, 1892. In re Kaufman's 
Will. Opinion by Gray, J. 16 N. Y. Supp. 113, affirmed. 


WILL— RIGHTS OF LEGATEES—TRUSTS.—(1) A testator 
bequeathed money to his executors, in trust to invest 
the same, and pay the proceeds in monthly install- 
ments to the testator’s son for his support and the sup- 
port of his daughter during her minority. The will 
also provided, that if the son’s said daughter should 
survive her father, then she should have half of said 
money, the other half to go elsewhere. Held, that the 
trust continued during the son’s life, although he sur- 
vived his said daughter. (2) Atestator who had six 
grandchildren bequeathed $10,000‘ to each of [his] 
grandchildren, to be paid to them on their severally 
attaining the age of twenty-five years,’’ and also pro- 
vided that “‘in the event of the decease of either of said 
grandchildren prior to attaining the age of twenty-five 
years, the share of such deceased shall be equally divi- 
ded between the surviving grandchildren.’ Held, that 
grandchildren born after the testator’s death took no 
share in the legacy of a grandchild who died before at- 
taining the age of twenty-five years. March 1, 1892. 
Inre Smith. Opinion by Andrews, J. 12 N. Y. Supp. 
105, and 14 id. 947, affirmed. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

EXECUTION—EXEMPTION—BOARDING-HOUSE FURNI- 
TuRE.—Under anexemption from sale under an exe- 
cution of “all household and kitchen furniture,’’ held, 
that where a widow with one child occupied a house 
of seven or eight rooms, and tuok boarders incidentally 
forthe purpose of support, that she was entitled to 
hold exempt from sale the furniture in the rooms oc- 
cupied by the boarders. The only inquiry in this case 
is, was the property levied upon, within the meaning 
of the statute, “household and kitchen furniture?” 
It is not denied that the property seized was such as 
was adapted to household and kitchen uses, and the 
exemption is given to every family. The meaning of 
the words “ household”’ and * furniture,’’ as used in 
the statute now in force, was considered in Alsup v. 
Jordan, 69 Tex. 304, and we might rest a holding that 
the property in question was not subject to forced sale 
on what was said in that case, but we will notice some 
adjudicated cases, the holdings in which lead to the 
same result. Inu Floopes’ Appeal, 60 Penn. St. 220, it 
appeared that a testatrix made a bequest of her 
“household furniture,” and a question arose as to 
what passed under that bequest. The testatrix was 
the keeper of a large boarding-school, furnished with 
such things as were necessary for the boarding and 
lodging of pupils, as well as with necessary desks and 
other furniture for the school-rooms, and it was held 
that the bequest passed all beds and other furniture 
used by the boarding pupils, as well as that used by the 
testatrix for home purposes, but that it did not pass 
desks and other furniture of the school-rooms. In dis- 
posing of the case the court said: ‘‘ It [household fur- 
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niture] comprises, as has been said in several cases, 
every thing that contributes to the convenience of the 
householder or ornament of the house. Kelly v. Pow- 
let, Amb. 610; Cole v. Fitzgerald, 1 Sim. & 8. 189; Car- 
nagy v. Woodcock, 2 Munf. 239. It is contended how- 
ever that the circumstances in this case show that the 
testatrix used these words ina more restricted sense. 
These circumstances are that the testatrix kept a 
boarding-school; that the greater part of the furniture 
in question was for the use of the boarders; that it 
forms a large portion of her whole furniture, und that 
only a part of the house in which she lived was fur- 
nished for her own use and comfort. Hence it is argued 
that the bequest should be confined to the articles so 
used by her. [agree that the furniture of the school- 
room is not household furniture. Desks, stools, slates, 
inkstands, maps, globes, etc., cannot be brought within 
that category. The fact that the testatrix occupied 
one of the rooms inthe house in which she resided for 
the purpose of a school would make no difference. But 
as to the remaining articles it is uot easy to see how 
those employed forthe comfort and convenience of 
boarders can be distinguished from such as are for the 
use of the members of the family or guests entertained 
without pay. It cannot be pretended that those would 
not be included, otherwise the words would be nar- 
rowed down by construction to articles used personally 
by the testatrix herself, and for this there is neither 
reason nor authority. It cannot be affected by the size 
of the establishment. A poor widow ekes out her 
livelihood in a small house by taking two or three 
boarders. Would not the furniture of her parlor and 
kitchen, as well as of her guest chambers, pass by 
a bequest of her housebold stuff? If so, can it make 
any difference that there are fifty or one hundred 
boarders? Where is the line to be drawn? No doubt 
ifa cabinet maker or upholsterer or other tradesman 
were to make a will in these words, articlesin his store 
or shop auswering to the description would not pass, 
though he might have his residence in the same house. 
They would be in the way of trade. So ifthe keeper 
of an hotel lived in a different house, the words would 
admit of a different construction.’”’ See also Rop. Leg. 
253; Le Farrant v. Spencer, 1 Ves. Sr. 97. If the stat- 
ute only exempted household and kitchen furniture 
necessary for the use of the family, then an inquiry 
would arise, as in the case of Weed v. Dayton, 40 Conn. 
295, whether such furniture, used to accommodate 
boarders as well as to enable Mrs. Byrne to make a 
support for herself and child, would be exempt, but no 
such question arisesin this case. In Heidenheimer v. 
Blumenkron, 56 Tex. 314, it was beld that personal 
property adapted to the uses to which household and 
kitchen furniture are applied was not exempt from 
forced sale under foreclosure of chattel mortgage, in so 
far as it was used for hotel or restaurant purposes, or 
held only for that use. It seems to us that personal 
property held only for the purpose of business, such as 
that of hotel or restaurant keeping, ought not to be 
held “household and kitchen furniture,’’ within the 
meaning of the s:atute giving exemptions, although 
that used by the family in the same building, for the 
comfort and convenience of the family, might be, for 
in the one case the property is held and used for pur- 
poses of business and profit, to secure which this par- 
ticular exemption is not given, while in the other ex- 
emption is given to secure the necessities, comforts and 
conveniences of the family in thehome. The primary 
purpose in the one case is profit, while in the other it 
is protection, comfort and convenience to the family, 
which ought not to be denied because incidentally 
support for the family may be secured by the tempo- 
rary use of the exempt property in the home. Tex. 
Sup. Ct., Nov. 27, 1891. Mueller v. Richardson. Opin- 
ion by Stayton, C. J. 








MARRIAGE—COMMUNITY PROPERTY.—The enhance. 
ment of the value of mules owned by a wife at her 
marriage, by reason of their natural growth, their care 
by the husband and sustenance from the community 
estate is not an increase of the wife’s separate estate, 
constituting community property liable to execution 
against her husband. ‘The rule contended for would 
be most impracticable in application. The equitable 
criticism, if any were admissible in cases like the pres- 
ént, should be the expenses to the husband or the com. 
munity, regarded as an investment of rearing the 
mules, not the increased value, which may be due to 
other causes, subject to the offset by the value of their 
use ifany thing. Tbis would add to “‘ confusion worse 
confounded.” As applied to live stock belonging to 
the wife, ‘‘ the increase’’ of such property has been in- 
variably (ever since the decision of the Supreme Court 
in Howard v. York, 20 Tex. 670) resognized iu the re- 
ported cases to denote the progeny of the original 
stock or their descendants. This construction com- 
ports with the etymology of the term, and accords 
with the universal understanding. De Blane v. Lynch, 
23 Tex. 25. The record therefore develops no “ in- 
crease’’ of these particular mules in the sense that 
would add to or constitute a part of the community 
estate. They are still the same animals which the wife 
owned at the time of her marriage, and mule-like they 
have stubbornly refused ‘‘to bring forth after their 
kind.” Thesex of these particular mules, nor their ca- 
pacity for reproduction if any, is not disclosed by the 
record, but the general rule, founded on common 
knowledge, with possibly some sporadic exceptions, 
must be recognized that mules do not “ increase, mul- 
tiply and replenish the earth,” according to the ordi- 
nary laws of procreation and the generic command. It 
would seem therefore that there can be no ‘increase ”’ 
of the wife’s separate estate, if composed solely of spe- 
cific mules at the time of her marriage. In cases of 
other live stock his interest, recognized by law, in the 
offspring thereof compensates the husband and the 
community, but the erratic mule standeth apart “like 
patience on a monument, smiling at grief.” It would 
tend to entirely destroy the corpus of the wife’s estate, 
cousisting of live personal property, to declare that an 
augmentation in weight or value should be deemed an 
“increase ’’ of the property itself was to constitute a 
part of the community to that extent. Suppose it 
should decline under the ministrations of the husband, 
what then would compensate the wife? Fortunately 
she does not hold her separate property by so precari- 
ous a tenure as to depend upon the fluctuations of 
weight or the prices inthe market. If she did then 
the alert creditor would only need to abide his time in 
confidence of ultimately seizing, upon a ruthless exe- 
cution, the flock, the drone and feathered tribe of the 
wife. Thelaw too closely guards ‘‘ with flaming sword 
and cherubim’’ the sacred rights of the good house- 
wife in her own “ separate property ’' to admit of such 
grave consequences. We need only to add that the 
use of the mules, and the products of their labor, may 
be supposed to compensate the community for the 
provender consumed, and the husband would scarcely 
demand any recompense for the felicity of teaching 
them how ‘to work in the traces.”’ Tex. Sup. Ct., 
Nov. 17, 1891. Stringfellow v. Sorrells. Opinion by 
Marr, J 


CORRESPONDENCE. 





WHICH IS THE LAW? 
Editor of the Albany Law Journal: 

A direct conflict between the two divisions of the 
Court of Appeals was brought out in the trial of Minor 
v. Beveridge, before Judge Beach, at the Supreme 
Court Circuit, on April 20, 1892, in which the assignee 
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of a firm of brokers sued a customer to recover a bal- 
ance due on a stock account. The customer's margin 
had become depleted, and had not been made good af- 
ter repeated requests, and a panic coming on, the cus- 
tomer’s agent was notified by the brokers that they 
would be obliged to sell him out, and they did se with- 
out giving notice of the time and place of sale. The 
market continued to fall, so that the stock could have 
been purchased at the same or lower price withiu ten 
days after the sale. 

The defendant’s attorney moved for a dismissal on 
the authority of Gillet v. Whiting, 120 N. Y. 402, Sec- 
ond Division, opinion per Haight, J. 

In this case the court held that the sale without no- 
tice was wrongful, and operated as conversion. Citing 
Markham v. Jaudon, 41 N. Y. 235; Baker v. Drake, 66 
id. 518, and the opinion then proceeded to state: 

“The learned General Term was of the opinion that 
the fact of conversion did not go to the whole dam- 
ages asked by the plaintiffs, but entitled the defendant 
to a reduction of the plaintiffs’ damages by the amount 
proven to have been suffered by the defendant from 
the sale at the particular time when it took place, and 
that no such amount was proven. We do not under- 
stand this to be the law. This action was based upon 
performance of the agreement by the plaintiffs, in 
which they undertook to carry for the defendant the 
stock purchased, and if, instead of performing the con- 
tract on their part, they converted the stock to their own 
use, they have no ground of complaint or cause of action 
against the defendant.” 

The plaintiff's attorney in the Supreme Court 
cluimed that in thus laying down the law in this case, 
the Second Division was in direct conflict was a long 
line of decisions of the Court of Appeals, among which 
lately decided are: Gruman v. Smilh, 81 N. Y. 25, de- 
cided April 13, 1880, opinion by Church, C. J.; | Capron 
v. Thompson, 86 id. 418, decided October 18, 1881, opin- 
ion by Miller, J.; Porter v. Wormser, 94 id. 431-446-7, 
decided January 15, 1884, opinion by Andrews, J. 

These cases are not referred to in Gillett v. Whiting, 
neither in briefs of counsel nor in the opinion itself, 
and the presumption would naturally be that they 
were not brought to the attention of the court. 

They are not in terms distinguished or overruled, or 
even criticised, and we have therefore the strange 
anomaly of entirely different rules of law applicable to 
precisely the same state of facts. 

Thus thecase of Gruman v. Smith, 81 N. Y. 25, was 
anu action brought by plaintiff as assignee in bank- 
ruptey of Fitch & Co., stock brokers, to recover an al- 
leged balance on a stock transaction. 

The evidence showed that Fitch & Co. purchased one 
hundred shares of Rock Island, May 14, 1870, on a mar- 
gin, and carried same for him. 

Fitch & Co. cailed for more margiv September 17, 
1873, and not receiving it, three days after sold the 
stock without notice to the defendant, and sent him 
an account showing a balance against him of $1,596.29. 
Defendant refused to accept the sale. 

Plaintiff offered to prove that the stock went below 
ninety, and vould have been replaced by defendant, 
without loss, within a reasonable time after the sale. 

Held, that a stock-broker who sells a customer's 
stock held on margin, without notice to the customer 
does not thereby, as a matter of law, extinguish all claim 
against the customer for the advance. The unauthor- 
ized sale is a conversion, and the broker is liable for 
damages sustained by his customer, but the latter can 
claim no greater benefit than would have accrued to 
him if the act complained of had not been committed. 

Also held, that adismissal of the complaint was error ; 
but that defendant was entitled to be allowed as dam- 
ages the difference between the price for which the 
stock sold and its market price within such reasonable 
time after notice of sale as would have enabled de- 








fendant to replace the stock in case such market price 
exceeded the price realized. 

In Capron v. Thompson, 86 N. Y. 418, plaintiffs pur- 
chased for defendant fifty-six thousand six hundred 
and fifty shares of Columbus, Cleveland & Indiana R. 
Co. stock. Subsequently, without authority from de- 
fendant, they pledged a portion of said stock to secure 
a loan to themselves, and such portion was thereafter 
sold by the pledgee. The stock was never tendered to 
defendant, nor the amount due thereon demanded. 
Held, that the pledge and sale of the stock did not con- 
stitute a fuilure to perform a condition precedent, but 
established a breach of condition subsequent to the 
purchase. That plaintiffs were entitled to credit for the 
purchase, but were liable to damages sustained by 
their customer by reason of the subsequent conversion. 
The case of Gruman v. Smith, supra, is cited and ap- 
proved, and the principle there laid down is held to be 
applicable to this case. 

Porter v. Wormser, 94 N. Y. 431. In May, 1889, 
plaintiff contracted to purchuse of defendants, who 
were stock brokers, $1,000,000 U.S. four per cent bonds, 
which the latter agreed to carry for a specified time. 
Subsequently, June, 1869, plaintiffs gave defendants a 
‘*stop order”’ to sell $500,000, at 10014 ex July coupons 
and accrued interest, and $500,000 at 100‘¢ ditto. The 
stop order authorized a sale at the market price when- 
ever bonds were bought and sold by other parties at 
the price fixed. On August 15, 1869, bonds sold atthe 
Stock Exchange at 101 ‘‘flat,’’ i. e., carrying the ac- 
crued interest from July 1, thereupon defendants sold 
at that price $200,000 on plaintiff's account. The ac- 
crued interest at that time was Jess than one-half per 
cent. Next day bonds sold at 100°, and defendants 
sold $300,000 at 10land 101%, and on August 15 they 
sold 3500,000 at 1017, the lowest price on that day. 
The losses on the transaction were charged in plainu- 
tiff's account. The court says, page 446: “They (the 
defendants) bad no right to sell the bonds as vendors 
until some default had accrued on the part of the 
plaintiff, but in selling the bonds they did not assume 
to act by virtue of any right as vendors, but only as 
agents undertbe ‘stop order.’ It is the case of an 
agent authorized to sell property for his principal 
making a sale not strictly within his authority. Such 
a transaction gives the principal a right of action 
against the agent for any damages sustained by the 
former.’ But if no damages have resulted, nothing 
can be recovered because both wrong and damage must 
occur to sustain theaction. In this case not only were 
no damages shown, but, on the contrary, it affirma- 
tively appears that the plaintiff was not injured by the 
sale of the 13th. Gruman v. Smith and Capron v. 
Thompson were cited and approved. 

The defendant’s attorney in Minor v. Beveridge con. 
tended that in view of this conflict of authorities, the 
trial court should be bound to follow the three cases 
of the First Division of the Court of Appeals, rather 
than the decision of the Second Division, in 120 N. Y. 

Judge Beach confessed himself to be greatly sur- 
prised at the decision in 120 N. Y., and to be consider- 
ably puzzled at the changeit made in the well-settled 
rule. He finally decided that he would dismiss the 
complaint, but directed the exceptions to be heard in 
the first instance at the General Term. 

The case in 120 N. Y. is such a decided departure 
from that which has been previously recognized by the 
rules in regard to stock brokers that it has caused con- 
siderable discussion among the bar, and it is impor- 
tant that those acting as counsel in stock cases should 
know it. 

The Second Division of the Court of Appeals is of 
considerable assistance in disposing of business, but it 
is very awkward for the practicing lawyers when they 
find it and the First Division on both sides of a propo- 
sition in this way. G. W. W. 
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M\HERE is no country which has so many laws in 

respect to police regulation, with so little obe- 
dience or attempt to enforce obedience to them, as 
the United States of America. Our Legislatures 
hang shackles up at the highway corners but no- 
body is ever bound. Justice brandishes her sword 
through the air with dreadful whizzings, but no 
malefactor even ducks his head. The police have a 
wall-eye blind to gambling-hells, brothels and grog 
shops, and content themselves with helping pretty 
women across the streets and escorting drunken 
men to the station-house. There is no public senti- 
ment to compel obedience to or enforcement of 
such laws. The other day, in a street-car in New 
York, we saw a man refuse to pay his fare because 
he could get no seat. Of course the conductor 
compelled him to pay under pain of ejection, but 
in London the conductor would not have allowed 
him to get on, or if he had, the passengers would 
have complained until he was put off. How pain- 
fully weak is the administrative arm in this country 
is evidenced by the hurrah sent up by orderly peo- 
ple when there is what is called a “dry Sunday” 
in the city of New York, which means, we suppose, 
that a tenth part of the saloons are compelled to re- 
gard the law against opening on Sunday, How long 
would a London religious society tolerate a grog- 
shop open and doing business on Sunday opposite 
their sanctuary ? Yet this thing is tolerated uncom- 
plainingly in Albany. We are not now speaking of 
unblushing partisan attempts by officials to prevent 
the operation of the laws, as recently in the city of 
New York by one of the police commissioners, but 
of the sympathetic or apathetic attitude of the public 
which tolerates or supports such men in power and 
tamely submits to their defiance of the laws. A 
few weeks ago, on a perfectly plain showing, a jury 
in the city of New York disagreed in a disposses- 
sion suit against Hattie Adams, the keeper of a 
notorious bawdy-house, apparently because of the 
highly respectable character of the evidence against 
her, and of the utter absence of any defense, and on 
the same evidence a few days ago she was convicted 
of keeping a disorderly house, but the jury recom- 
mended her to mercy. It is the public apathy and 
indifference transferred to the bench which has set 
so many hundreds of saloon-keepers loose on bail 
for infractions of the excise law. A few sentences 
of these malefactors to imprisonment would have 
wrought a reform which a stack of bail bonds will 
never effect. When the public are momentarily 


aroused from their apathy respecting the enforce- 

ment of their laws, it seems to be to sneer at or de- 

nounce the few good and self-sacrificing men who 

are trying to have the laws respected. No men 
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have been more causelessly and senselessly abused 
and ridiculed than Henry T. Bergh, Elbridge T. 
Gerry and Anthony Comstock, and yet these men 
have done a vast amount of good and prevented a 
vast amount of ill. So it was when the Rev. Dr. 
Parkhurst first uttered his fearless denunciations. 
Even the religious press thought it indiscreet in him 
to rail against evils on hearsay. And now that the 
courageous apostle has furnished conclusive evi- 
dence of evils which would have been appropriate to 
Rome or Pompeii in their Cecadence, it requires two 
juries to convict the perpetrator and then she is 
recommended to merey—such mercy, we suppose, 
as was implied in the French verdict against the 
man who murdered his mother-in-law — “ guilty, 
with extenuating circumstances.” Right here let 
us bear testimony to the boldness and fairness of 
the magistrate before whom that case was tried, in 
shielding Dr. Parkhurst from the vile attacks of the 
disreputable ruffians who defended the creature who 
kept that den of unspeakable infamy. It is defen- 
sible for lawyers to see that such wretches liave a 
fair trial, but when they resort to such courses as 
prevailed in this trial, they put themselves on a level 
with their client, which is the worst that can be said 
of them, The most discouraging aspect of this re- 
cent crusade is afforded by the attitude of some 
good women toward it. It would naturally be sup- 
posed that good women would sympathize with a 
movement toward the suppression of a vice pecu- 
liarly fostered by the bad of their sex, but so incon- 
sistent are women that some of them do not think 
such measures quite ‘‘ proper.” Many of these same 
proper ladies are quite capable of going to see the 
fun at masked balls and concert saloons in Paris, 
and can stand a double or a triple entendre without a 
blush, but when it comes to a wholesome endeavor 
to break up resorts which may demoralize their own 
husbands or brothers, the delicate creatures are too 
greatly shocked to hear a word in favor of it. Piety 
and prudery seem to go hand in hand among cer- 
tain women. For our own part we prefer feminine 
virtue of a somewhat more robust order, and we be- 
lieve that no human being is more despicable than 
a women, young or old, who does not heartily thank 
Dr, Parkhurst and his co-adjutors for their courage- 
ous part in this matter. We should dislike to be 
compelled to fallin with the poet who says that 
“every woman is at heart a rake,” but many women 
give good cause for serious misconstruction. We 
are glad to observe that most of the influential 
newspapers are now on the right side in this crusade. 
There can be no question as to which side every 
decent man and newspaper should array himself on, 
and it was easy to predict which side certain men 
and newspapers would take. Superintendent 
Byrnes may rest assured that he has the sympathy 
of all the decent part of the community in his efforts 
to enforce the laws through the police, and the 
officials who try to embarrass him should receive the 
denunciation of all citizens who have any respect 
for virtue and sobriety, and feel any desire to ar- 
rest the rapid descent of the great city to the condi- 
tion of an undisguised hell. 
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The New York Tribune had recently a short arti- 
cle entitled ‘‘ Attorney-General Rosendale Wary.” 
Either our estimable and honored friend has been 
misreported or there was a typographical error in 
the dropping of ‘‘un” before ‘* wary.” Let us pre- 
mise by warning the attorney-general against re- 
porters and interviewers. They generally misrepre- 
sent what the victim says, as we are quite inclined 
to believe is the fact in this instance. The follow- 
ing is the Tribune's account : 

“*What do you think of section 38 which says: 
‘ Every officer authorized to make ‘arrests on criminal 
process in any city or town in which any licensed prem- 
ises are situated may enter upon such licensed prem- 
ises while the same are permitted by the license to be 
kept open for carrying on the licensed business 
therein?’ Doeg that section, in your opinion, prevent 
a policeman from entering a liquor store at times when 
it would bea violation of law to sell liquor, for the pur- 
pose of arresting the liquor dealer who is thus violating 
the law?’ 

“Mr. Rosendale stroked his beard, adjusted his eye- 
glasses, looked over the section carefully and then re- 
plied: ‘I cannot pronounce an official opinion upon 
it off-hand, but I say this, that I think the saloon- 
keeper will have a common-law right to the privacy of 
his saloon. You know the old English rule that every 
man’s house is his castle, and that no one hasa right 
to intrude upon it without his consent, but whether 
this new law gives the liquor dealer any more rights 
than he had before of non-interference by the police, 
that I cannot pronounce upon, for [ have not com- 
pared the old Excise Law with the new one.’ ” 


Now, Mr. Attorney is too good a lawyer seriously 
to have applied the ‘‘castle” doctrine to a man’s 
public place of business, especially a grog-shop. 
The immunity of a man’s ‘‘ castle” or house is be- 
cause of its sacredness as his home, the sleeping- 
place of himself, his wife and his children, his place 
of privacy and retirement. We know the ‘‘beer- 
barons” are very powerful, but we do not believe 
that the courts would hold that their shops and 
gardens, etc., are their ‘‘ castles,” or that this priv- 
ilege of privacy extends to places of public busi- 
ness. But then on the point aside from the castle 
doctrine, we suspect that Mr. Attorney has been 
misrepresented. In our judgment, whatever the 
Legislature may have intended, they have not suc- 
ceeded, by enacting that officers may enter licensed 
premises while they are lawfully open, in implying 
that they may not enter when they are unlawfully 
open. We think that the New York police author- 
ities are correct in their interpretation of this enact- 
ment. There is no discussion of the disputable right 
of breaking, in either case, for the question is of 
the right to enter an open public place, and it can- 
not be that the unnecessary grant of power to enter 
when it is rightfully open carries a denial of the 
right to enter when it is wrongfully open. The 
officer must have the same power in either case, to 
enter to make an arrest, that a plain citizen has to 
enter to get his grog. So we again advise Mr. 
Rosendale, out of friendship, not to be seduced by 
the sirens of the press into giving half-cocked 
opinions for which he gets no pay. 








There is no other class of men so generous in its 
estimate of its brethren as the legal profession. This 
is notoriously evident at bar meetings convened to 
mourn deceased members of the bar, and which lie 
like bulletins or epitaphs. But some lawyers cannot 
wait for death, and gush over their brethren while 
they are yet alive, as if their motto were, ‘speak 
of the living just as unblushingly as if they were 
dead.” We were led into this train of thinking by 
glancing over the first part of a new series of legal 
biographies edited by Mr. Clark Bell, issued as a 
supplement to the Medico-Legal Journal and entitled 
‘¢The Supreme Court of the States and Provinces of 
North America.” (We would suggest ‘‘ Courts,”) 
The first number polishes up the judges of Texas 
and Kansas, past and present, with portraits large 
and small. It is noticeable that nearly every one of 
the Texans here chronicled ‘fit into” the late un- 
pleasantness, and is a Democrat in politics, Not 
that they are any the worse for the former. But we 
should prefer their charges on the bench to those 
on the field, and probably to those at the bar. On 
the whole the Texas courts are highly respectable. 
To be sure the Court of Appeals once had a danger- 
ous attack of ‘‘ big-head”” when it assumed to over- 
rule the Federal Supreme Court on a point of inter- 
State constitutional law, and once in a while it is a 
trifle too technical, as when it holds that a verdict 
of murder in the ‘fist’ degree is not good asa 
verdict in the first degree; but that court deserves 
great credit for its industry, fearlessness and gen- 
eral intelligence in a rather disorderly country, 
where it is the fashion to wear ‘‘guns” and a man’s 
life is frequently estimated as worth less than a 
mule. We do not think any less of a judge because 
as the biographer says, as an advocate he frequently 
‘*had the court, jury and spectators in tears.” We 
take cwm grano salis his assertion that another judge, 
during his term has lost less time from duty, per- 
formed more arduous work, participated in the 
decisions of more cases, and written more opin- 
ions than any other judge in this or any other 
State.” The biographer evidently has not heard of 
our Judge Daniels. There is still another judge, of 
whom we never before happened to hear, who ‘is 
justly regarded as one of the brightest legal lights 
in the United States.” We shall not confine our 
innocuous fun to our good southern brethren. 
When we come to pursue the sketch of Chief Jus- 
tice Horton, of Kansas (born in Orange county in 
this State), we are fairly dazed by the antiquity of 
his ancestry, traced back to 1310. We really hope 
none of his granger neighbors will see this biogra- 
phy in which is set forth the Horton coat-of-arms, 
in detail, with its motto, ‘* Quod vult, vaile vult ;” 
‘““what he wills, he wills cordially and without 
stint.” So did the late Mr. Tilden will, but that 
was all the good it did his beneficiaries. Being 
ourself a consistent plebeian, we are inclined more 
to admire the coat-of-arms of President Franklin 
Pierce, which he said was his grandfather’s shirt- 
sleeves at Bunker hill. But Judge Horton is an 
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exception to the assertion, ‘‘ inter arma silent leges,” 
for he is a good lawyer and has made himself heard 
in spite of his arms, and it must be admitted that 
his ancestors were persons of culture, for the name 
of Horton, we are here informed, means a vegetable 
garden. 


Asa sample of exaggerated legal biography, we 
reprint, in another column, a story of the late At- 
torney-General Brewster. The reader may be per- 
mitted to doubt its authenticity in several particu- 
lars. It seems incredible that any lawyer would 
ever sneer at Mr. Brewster’s scarred face, which, if 
the cause had not been known, would have been a 
monument to his terrible misfortune, and if it had 
been known, to his childish heroism as well. We 
have always understood that the cause was well 
known to everybody in Philadelphia, and the con- 
trary can hardly have been possible in the nature of 
things. In the second place, it was not at all like 
Mr. Brewster to speak of the cause even under such 
strong provocation, and even if he had supposed 
the cause not to be known. And finally, it is en- 
tirely incredible that the offending lawyer was 
ruined by reason of his detestable attack. The 
business community do not carry sentiment so far 
into their employment of lawyers. On the whole 
we are inclined to relegate the tale to the limbo of 
impossibilities, guarded by Mr. J. W. Donovan, the 
glowing romancer of the western bar. 


Such is fame! The Tribune of the 10th instant 
contained obituary notices of Civil Justice Peter 
Mitchell and Baron Bramwell. The former had 
the longer notice. But then look at the record of 
his public services. He used to be in the ‘liquor 
business,” and later he became a criminal lawyer, 
defending such eminent citizens as John L. Sulli- 
van, Jake Sharp, Alderman Jahne, Sheeny Mike 
and Red Leary; he was once even an assemblyman, 
and Governor Hill appointed him to the bench, to 
which he was afterward elected. Baron Bramwell 
cannot show such a record as that. 


—_———_—_¢—_—___—— 


NOTES OF CASES. 

N People v.Cannon, 63 Hun, 306, it was held that 
the second section of chapter 377 of the Laws 

of 1887, as amended by chapter 181 of the Laws of 
1888, being an act to protect the owners of bottles 
used in the sale of soda water and other beverages, 
which prohibits the selling, buying, giving, taking 
or trafficking in such bottles without the written 
consent of, or unless the same shall have been pur- 
chased from, the person or corporation whose mark 
or device shall be, or shall have been, in or upon 
the bottles, is constitutional and does not deprive 
the vendee of his property without due process of 
law. The court said, by Lawrence, J.: “ Although 
it may seem harsh that an innocent vendee of bot- 
tles, stamped and registered as required by the acts, 
should be deemed guilty of a misdemeanor, we can- 





not say that the provisions of the second section are 
in conflict with the Constitution. It does not de- 
prive the defendant of his property without due 
process of law, because, upon the fair construction 
of the stipulation upon which this cause was tried, 
the bottles in question had been the property of the 
said corporation, which had never given a written 
or oral consent that any one should sell, buy, etc., 
the same, nor had said corporation sold or given 
away any bottles, having blown and impressed upon 
them the names, marks and devices referred to in 
the stipulation and in the indictment. The fact 
that the defendant purchased the property in the 
due course of his business, and in open market, 
cannot avail him as a defense in this action, there 
being no such thing as a market overt in this 
country. The defendant therefore could obtain 
no better title to the pronerty than that which was 
possessed by the person from whom he purchased 
them, and we do not think it was unconstitutional 
for the Legislature to declare, as it has done by the 
third section of the act as amended that the posses- 
sion of the bottles having the name, mark or device 
thereon of such owner without his written consent, 
should be presumptive evidence of the unlawful 
use, purchase and traffic in such bottles, etc. Nor 
do we think that it can be successfully urged that 
the acts in question placed unreasonable restrictions 
upon the defendant's lawful business, It is con- 
ceded by the record that the filing and publication 
of the marks were complete prior to the 1st day of 
March, 1888, and that none of these bottles were in 
existence before April 1, 1888, and that the purchase 
was made by Cannon prior to the 30th day of Sep- 
tember, 1890, on which day the bottles were found 
in his possession. We think the counsel for the 
people is therefore right in his contention, that the 
only restriction which was placed upon the conduct 
of the plaintiff's business is similar to that which ex- 
ists in an ordinary trade-mark case, which pro- 
hibits one party from selling goods bearing the 
trade-mark of or the colorable imitation of the 
trade-mark of another party. Neither does the fact 
that the defendant purchased the property in ques- 
tion, without any criminal intent or guilty knowl- 
edge aid him on this appeal. See People v. Kibler, 
106 N. Y. 321; People v. West, id. 293. The 
cases of People v. Marz, 99 id. 377; Matter of Ap- 
plication of Jacobs, 98 id. 99; People v. Gillson, 109 
id. 389, and similar cases relied upon by the appel- 
lant’s counsel do not, in our opinion, have any ap- 
plication to the case at bar, for the reason that in 
those cases the court proceeded upon the fact that 
the obnoxious legislative enactment prohibited a 
branch of industry not injurious to the community, 
and not fraudulently conducted, solely for the rea- 
son that it competed with another. No such ele- 
ment exists in this case. The object of the legisla- 


tion under consideration was not only to protect the 
owners of bottles, stamped as specified in the act, 
but to prevent the public from being imposed upon 
by having those bottles filled or sold, or bought by 
other parties who might use them and palm them 
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off upon the public as being filled by the owners 
who had registered them, or by parties who had 
lawfully derived their title from such owners. Al- 
though the act may, in some of its features, seem 
to be harsh in regard to an innocent purchaser, we 
cannot, in the language of Andrews, J., in deliver- 
ing the opinion in Bertholf v. Reilly, 74 N. Y. 516, 
pronounce a law invalid ‘for the reason simply that 
it violates our notions of justice, is oppressive and 
unfair in its operation, or because in the opinion of 
some or all of the citizens of the State, it is not jus- 
tified by public necessity or designed to promote the 
public welfare. We repeat, if it violates no con- 
stitutional provision, it is valid and must be obeyed, 
The remedy for unjust or unwise legislation, not ob- 
noxious to constitutional objections, is to be found 
in a change by the people of their representatives 
according to the methods provided by the Constitu- 
tion.” 


In Justice v. Pennsylvania Co., Supreme Court of 
Indiana, February 18, 1892, a section foreman of de- 
fendant railroad had full power to employ and dis- 
charge track hands who worked under him. On 
taking his gang, at the close of the day, on a hand- 
car to the tool-house, one of his men was injured 
through the negligence of the foreman in not prop- 
erly applying the brake. Held, that defendant was 
not liable. The court said: “The rule in this State, 
that the master is not liable to his servant for an in- 
jury occasioned by the negligence of a fellow-servant, 
is too well established and is too familiar to call for 
the citation of authority. It is also settled that the 
question of rank, in most cases, throws no light 
upon the inquiry as to whether two persons were or 
were not, at a given time, fellow-servants, for it is 
not a question of rank. Drinkout v. Machine- Works, 
90 Ind. 423; Car Co. v. Parker, 100 id. 181; Tay- 
lor v. Railroad Co., 121 id. 124. Notwithstanding 
the fact that the generm rule which holds that the 
master is not liable to his servant for the negligence 
of a fellow-servant is well understood, it is often 
difficult to determine, from a given state of facts, 
who are and who are not fellow-servants. Ever 
since the decision in the case of Priestley v. Fowler, 
the first decision upon the subject, decided in Eng- 
land in the year 1837, and reported in3 Mees. & W. 
1, judges and text-writers have attempted to lay 
down some rule or formula by which to determine 
what servants of a common master may be said to 
be fellow-servants. Judge Cooley says: ‘ Persons 
are fellow-servants when they engage in the same 
common pursuit, under the same general control.’ 
Cooley Torts, p. 541, note 1. Judge Thompson 
says: ‘All who serve the same master, work under 
the same control, derive authority and compensa- 
tion from the same common source, are engaged in 
the same general business, though it may be in dif- 
ferent grades or departments of it, are fellow-ser- 
vants, who take the risk of each other’s negligence.’ 
Thomp. Neg. 1026, § 31. Mr. Wood says: ‘The 


true test of fellow-service is the community in that 
which is the test of service, which is subjection to 





the control and direction of the same common mas- 
ter, in the same common pursuit.’ 3 Wood Ry. 
Law, § 338. Mr. Beach says: ‘All servants in the 
employ of the same common master, subject to the 
same general control, paid from a common fund, 
and engaged in promoting or accomplishing the 
same common object, are to be held fellow-servants 
in a common employment.’ Beach Contrib. Neg. 
338. It is said that all these rules are faulty, and 
of little practical use, by reason of their being 
stated so broadly and in such general and compre- 
hensive terms. The question as to whether the re- 
lation of fellow-servants exists in a given case is, in 
our opinion, determined by an inquiry into the na- 
ture of the service at the particular time in question, 
If at the time the offending servant performed the 
act by which another servant was injured, he was 
in the performance of a duty which the master 
owed to his servants, he was not a fellow servant, 
for the rule is fundamental that the master cannot 
rid himself of the duty he owes to his servants by 
delegating his authority to another, and if he at- 
tempts to do so, the person to whom he delegates 
the power to act is a vice-principal, and not a fel- 
low-servant. McKinney Fel. Serv., § 23; Cur Co. 
v. Parker, supra; Pennsylvania Co. v. Whitcomb, 11) 
Ind. 212; Krueger v. Railway Co., id. 51; Railay 
Co. v. Watson, 114 id, 20; Railway Co. v. Sandford, 
117 id. 265; Railway Co. v. Lang, 118 id. 579. On 
the other hand, if at the time of the alleged negli- 
gence, the servant was not engaged in the per- 
formance of a duty which the master owed to 
his servants, but was in the discharge of a duty 
which the servant acting owed to the master, he 
will be held to be a fellow-servant with others 
engaged in the same common business, and the 
master will not be liable for any injury inflicted 
upon such fellow-servant by reason of his negli- 
gence. That a section foreman may be a vice-prin- 
cipal is not doubted. In this case he was a vice- 
principal in the matter of hiring and discharging 
hands, for the master owes it as a duty to exercise 
reasonable care not to employ any but careful men, 
and to discharge those who prove to be negligent. 
In the hiring and discharging the men he was in 
the performance therefore of a duty which the mas- 
ter owed to his servants, and was, while so en- 
gaged, a vice-principal. But it was not so in trans- 
porting the men to and from their work. In the 
matter of moving the hands and their tools to and 
from the locality at which they worked upon the 
track, they were in the discharge of a duty which 
they owed the master, and were therefore fellow- 
servants. Wilson v. Railroad Co., 18 Ind. 226; Rail- 
way Co. v. Tindall, 13 id, 366; Slattery v. Railroad 
Co., 23 id. 81; Sullivan v. Railroad, 58 id. 26; 
Gormley v. Railroad Oo., 72 id. 31; Robertson v. 
Railroad, 78 id. 77; Car Co. v. Parker, supra; Rail- 
road Co. v, Adams, 105 Ind. 151; Boyce v. Fitzpatrick, 
80 id. 526; Capper v. Railway Co., 103 id. 305. The 
negligence alleged against the foreman in charge of 
the appellant is that he failed to apply the brake, 
and failed to object or protest against the conduct 
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of those who ran their hand-car against the one in 
his charge. Had he acted as brakeman, under the 
circumstances disclosed in this case, he would have 
been acting as a fellow-servant with the appel- 
lant, and not as vice-principal. Indeed, the only 
master in which he did not act as a fellow-servant 
was the matter of employing and discharging ser- 
vants,” 
snitiicmipamaaniei 
ATTORNEY'S LIEN ON JUDGMENT—SET-OFF 
BY JUDGMENT DEBTOR—PRIORITY. 
NEW JERSEY SUPREME COURT, NOV. 1, 1891. 





PHILLIPS Vv. MACKAY. 


The attorney of a plaintiff who has recovered a judgment in 
this court has a claim upon it for his taxable costs and 
court charges, which is to be preferred to the defendant's 
right to offset a judgment held by him against the plain- 
tiff. 


| geo T. PHILLIPS began an action against Joseph 
e W. MacKay in the Supreme Court of the State of 
New York for seducing plaintiff's daughter. On the 
8th day of June, 1889, this action was dismissed for 
want of prosecution, and a judgment rendered in fa- 
vor of MacKay against Phillips for $141.26 taxed costs, 
which sum MacKay has paid to his attorney in New 
York. Phillips brought suit for the same cause of ac- 
tion against MacKay in this court. The cause was 
tried at the Passaic Circuit at the September Term, 
1890, and a verdict rendered in favor of plaintiff for six 
cents damages. ‘The attorney of the plaintiff obtained 
arule to show cause why a new trial should not be 
granted upon the ground of the inadequacy of dam- 
ages. Asa necessary part of the prosecution of this 
rule, the attorney procured a copy of the stenographer’s 
notes of the testimony, for which he paid 827, and 
caused the case to be printed at an actual cost of 
$101.50, which he also paid. ‘The rule was made abso- 
lute, and a new trial ordered, which resulted in a re- 
covery by the plaintiff of a judgment against the de- 
fendant for the sum of $110.05. This judgment does 
not carry costs in this court. The present application 
is by the defendant for leave to set off against the judg- 
mentin this court the judgment recovered by him 
against the plaintiff in the State of New York. The 
attorney of the plaintiff has had his costs taxed as be- 
tween attorney and client at the sum of $879.89, which 
with the disbursements for procuring and printing the 
testimony amounts tothe sum of $208.09. For this 
amount the plaintiff's attorney claims to have a lien 
upon the judgment in this court. 

Argued at November Term, 1891, before Dixon, Reed 
and Garrison, JJ. 


Eugene Stevenson, for the motion. 
S. B. Ransom, opposed. 


GARRISON, J. The power of the court to order one 
judgment to be set off against another when the judg- 
ments are mutually enforceable by the parties is an ex- 
ercise of the equitable jurisdiction of the court, and 
will be allowed upon such terms as will promote sub- 
stantial justice. McAdams v. Randolf, 42 N. J. Law, 
332; Brown v. Hendrickson, 39 ii. 239. The fact that 
the judgment sought to be set off is in the court of an- 
other State, over whose officers and process this court 
has no control, while it may in individual cases mili- 
tate against ordering the set-off, does not touch the 
question of jurisdiction. The practice requizes that 
the application be made in the court whose judgment 
is against the party applying for the set-off, but it has 





never been required that the court in which the rem- 
edy is sought should have control over the judgment 
used as a set-off. Brookfield v. Hughson, 44 N. J. Law, 
285; Schautz v. Kearney, 47 id. 56. In the present case 
therefore the mere fact that the defendant’s judgment 
is in the Supreme Court of New York does not lead to 
a denial of his application if in other respects it will 
be equitable to allow it. Opposition to the defend- 
ant’s motion comes however, not from the judgment 
creditor, but from the attorney who recovered the 
judgment in this court, who claims a lien thereon for 
costs and disbursements superior to the defendant's 
right of set-off. 

The question therefore is whether the defendant 
can have his set-off in the face of the lien of the attor- 
ney. 

An examination of the practice cases in England and 
in this country shows that each of these so-called 
**equities’’ has had the support of precedent and au- 
thority. Nor has this diversity existed only between 
separate jurisdictions, for in some instances courts of 
the same State, and even judges of the same court, 
have at the same time enforced diametrically opposite 
rules upon this subject. In the State of New York, for 
example, the Supreme Court, as early as 1812, held that 
the attorney’s lien did not stand in the way of a set- 
off between judgments. Porter v. Lane, 8 Jobns. 357. 
This rule was followed by the common-law courts 
(Ross v. Dole, 13 Johns. 307; Cooper v. Bigalow, 1 Cow. 
206; People v. New York Common Pleas, 13 Wend. 649), 
although in Cole v. Grant, 2 Caines, 105, and in Deyon 
v. Boyer, 3 Jobus. 217, a contrary doctrine was applied 
by the same court while Kent was chief justice. As 
chancellor however Kent laid down the rule to be that 
**the lien went no further than the clear balance which 
is the result of the equity between the parties.” Bank 
v. Burrows, 6 Johns. Ch. 317. So that the rule in all the 
courts of New York was the same until 1829, when 
Chancellor Walworth reconsidered the point, and held 
that the attorney’s lien should be preferred. Dunkin 
v. Vandenbergh, 1 Paige, 622, followed by Gridley v. 
Garrison, 4 id. 647. This doctrine was steadfastly ad- 
hered to by Chancellor Walworth until in 1836 he was 
overruled by the Court for the Correction of Errors on 
appeal in the case of Nicoll v. Nicoll (MceCoon, V. C.), 
2 Edw. Ch. 574; 16 Wend. 446. : 

The chapter upon this subject in Jones on Liens con- 
tains a summary of the courts of this country which 
allow the set-off and those in which the lien is pre- 
ferred, and also a list of those jurisdictions in which 
the matter is now regulated by statute. It is probable 
that the reason for this contrariety in practice is to be 
found in the condition of things existing in the courts 
of England at the time that the practice in this respect 
was in course of settlement in our courts. It is well 
known that from the earliest period the Court of 
King’s Bench favored the attorney’s lien, while dur- 
ing the same period the Court of Common Pleas did 
not recognize any right in the attorney, excepting as 
to the clear balance resulting after the equitable set- 
off between the parties. This state of affairs drew 
from Lord Eldon, presiding in the Common Pleas in 
1799, a remark which shows his understanding of the 
practice at that time: ‘‘ Finding it,” he said, ‘‘to be 
the practice of this court that the attorney shall not 
take his costs out of the fund which by his diligence 
he has recovered for his client when the opposite party 
is entitled to a set- off, it does not become me to say 
more than that I find it to be the settled practice with 
much surprise, since it stands in direct contradiction 
to the practice of every other court, as well as to the 
principles of justice.”’ Hall v. Ody, 2 Bos. & P. 


Notwithstanding this vigorous disapproval, the prac- 
tice of the Common Pleas remained the same until 
1832, when all the judges of the courts of common law 
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assembled in Hilary Term unanimously adopted a 
rule upon the subject which gave the preference to the 
attorney’s lien. See rule 93,2 Wm.IV. The same 
terms were also used in alater rule. Hilary Term, 
1853, rule,63. The English practice under rule of 
1883 (order 45, rule 14) is shown in Edwards v. Hope, 
14 Q. B. Div. 922. This period of discordant practice 
corresponds with that during which the rule upon this 
subject was established in many of the American 
States, and accounts, as I think, for the seemingly in- 
considerate adoption by many of them of the rule 
based upon the supposed superiority of the equity of 
the set-off for no other reason than that it was the set- 
tled practice of the English Court of Common Pleas. 
The practice cases of the courts which adhere to this 
doctrine give no indication that the point has been 
considered in any other aspect than as one resting 
upon the authority above given. ‘There are, it is true, 
instances where the Court of Chancery, upon bill filed, 
has considered the claim of the attorney, but these 
cases rest upon the statute of set-off, which, asis pointed 
out in Nicoll v. Nicoll, raises a totally different ques- 
tion. 16 Wend. 448. In this State we have adopted no 
rule upon this subject broad enough to cover the pres- 
eut motion, but the drift of judicial opinion is in favor 
of the lien of the attorney. In Brown v. Hendrickson, 
39 N. J. Law, 239, this court directed a set-off except 
as to the costs, and in Schautz v. Kearney, 47 N. J. Law, 
56, the order of set-off was not allowed to touch the 
taxed costs. These decisions however do not rule the 
case in hand, for the reason that the costs referred to 
were those taxed as part of the plaintiff's judgment, 
to be paid by the defendant who sought the set-off, and 
hence stand upon a different ground to those where, as 
in the case before us, the judgment does not carry 
costs, and the motion is to protect the costs taxable as 
between attorney and client. The language of Van 
Syckel, J., in the former case is broad enough to in- 
clude even this class of costs, but in the latter case Mr. 
Justice Depue had evidently in mind only the judg- 
ment for costs. The remarks of Scudder, J., in New- 
man v. Shipman, 15 N. J. Law Jour., 83, and the cases 
cited by him, are upon the doctrine of equitable assign- 
ment, and throw no light upon the question of practice 
under consideration. Regarding the matter apart from 
authority, and looking at the right and justice of the 
thing, we think the attorney’s claim upon the judg- 
ment should not be defeated at the instance of a cred- 
itor of his client. An attorney has an absolute lien at 
law upon the money recovered for his client to the 
amount of his bill of costs. His right also extends to 
the stoppage of the money in transitu, and to setting 
aside settlements made between the parties for the 
purpose of defeating bis right of retainer. Further 
than this his lien at law does not go. He has no charge 
upon the debt. Hence as applied to the judgment the 
term “‘lien”’ is not strictly accurate. Brunsdon v. Al- 
lard, 2 El. & El. 19; Braden v. Ward, 42 N. J. Law, 518. 
The principle however upon which the attorney rests 
his claim to equitable consideration is identical with 
that which underlies his lien at law. At law the right 
of lien arises either from possession or from having 
imparted a value to the property of thelienee. The 
lien that the attorney has upon the papers of his client 
and his right to deduct his costs from the money re- 
covered, are instances of the former kind of lien, 
while the claim we are now considering, if not an illus- 
tration of the latter class, is at least strongly analogous 
to itin principle. The judgment is the property of the 
plaintiff, which not ouly embodies the labor and skill 
of the attorney, but also includes the services of clerks 
and other officers of the court, for whose payment the 
attorney has mude himself liable. In respect to these 


matters the attorney is clearly within the principle of 
The employment of steuographers 


the artificer’s lien. 





in the courts of this State, and the use of printed tran- 
scripts of the testimony upon rules to show cause, 
bring necessary disbursements for these purposes 
within the same principle. No better illustration of 
the fairness of this rule could be found than the pres- 
ent case. The plaintiff had recovered a verdict for six 
ceuts damages. In order to obtain substantial dam- 
ages a newtrial was necessary, and the testimony 
stenographically taken had, by the practice of the court, 
to be transcribed and printed. It was done at the cost 
of the attorney, who thereby obtained a new trial 
which resulted in the judgment now before us. It is 
evident that these disbursements, made in the client's 
interest, must stand upon precisely the same plane as 
the costs of filing papers or of noticing the cause for 
trial. Whatever may be the debts of the client to the 
defendant, this particular fund should stand as secur- 
ity to the attorney for those costs and disbursements 
which he was compelled to make in order to recover 
it. Compared to the peculiar equity of the attorney 
in respect to such a judgment, the defendant’s general 
right of offset is remote and cannot be permitted to 
prevail. 

I have not lost sight of the fact that the judgment 
which the defendant seeks to set off arose from the 
plaintiffs default in a suit upon the same cause of ac- 
tion, and that by the law of New York and the proofs 
on this motion the defendant, and not his attorney, is 
the owner of that judgment. But that circumstance 
does not bring the case within the rule relating to off- 
setting of judgments upon interlocutory orders in the 
same suit, and hence as to the attorney is a fact with- 
out significance. The defendant is the mover in this 
application. He has invoked the equitable jurisdic- 
tion of this court, and is therefore in the position of 
one who must do equity. That, in our opinion, re- 
quires that his demand against the plaintiff be subor- 
dinated to the claim of the attorney to the extent of 
the amount of his costs as between solicitor and client, 
and of the actual moneys paid out for stenographer’s 
copy and for printing the case. As the sum of these 
exceeds the amount of the judgment, the defendant’s 
motion must be denied, but without costs, as the ap- 
plication was made iu good faith without notice of the 
attorney’s claim. 


—_—_—_—~._—__— 


CARRIERS—LOSS OF BAGGAGE—LIMITING 
LIABILITY—INSTRKUCTIONS. 


INDIANA APPELLATE COURT, MARCH 1, 1892. 


LoutsviLueg, N. A. & C. Ry. Co. v. NIcHOLAI. 


Defendant, a railroad company, sold a ticket to plaintiff. 
which entitled her to ride and have her baggage carried 
on defendant's railroad and other connecting lines from 
Portland, Ore., toIndianapolis. The baggage consisted 
of a trunk containing wearing apparel and other articles. 
The ticket provided that ‘‘ none of the companies rep- 
resented in this ticket will assume any liability on bag- 
gage except for wearing apparel, and then only for asum 
not exceeding $100." On the arrival of the trunk plain- 
tiff discovered there had been abstracted therefrom a 
sealskin cloak and other articles amounting to $330. 
Held, that as defendant did not attempt to account for 
the failure to deliver the property, the jury were entitled 
toinfer negligence, and it was liable to plaintiff for the 
full amount lost. 


E. C. Field and A. Q. Jones, for appellant. 
Beckett & Doane, for appellee. 


New, J. This isan action by the appellee against 
the appellant, as a common carrier, to recover the 
value of certain baggage alleged to have been lost in ita 
transmission{from the city of Portland, Ore., to the city 
of Indianapolis. The material avermeuts of the com- 
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plaint are that on the 19th of October, 1889, the appel- 
lant, in consideration of $49 to it paid, undertook to 
safely carry the appellee and her baggage from Port- 
land, Ore., to Indianapolis, Ind., by way of the North- 
ern Pacific railroad, the Wisconsin Central railroad 
and the appellant’s own railroad; that said baggage 
consisted of one trunk containing the appellee’s wear- 
ing apparel and other articles of personal use and com- 
fort; that the appellee delivered said baggage to the 
appellant at Portland,Ore.,and received a check there- 
for (No. 34,850) for the carriage of the same to Indian- 
apolis over said route; that the appellee, on arriving 
at Indianapolis, presented said check to the appellant’s 
proper agent and received said trunk, but on opening 
it discovered that there had been abstracted therefrom 
enroute a sealskin cloak, set of diamond earrings, 
diamond searf pin, gold watch chain, three gold rings, 
set of turquoise earrings, gold breastpin, scarf pin, two 
pairs of cuff buttons, gold thimble in ivory case, silver 
sugar bowl, silver cream pitcher, silver spoon holder, 
all of the value of $330; that the appellee notified the 
appellant of the loss of said articles, and demanded 
that the same be delivered to her, or that she be paid 
the value thereof, all of which the appellant refused to 
do. Wherefore said baggage has been wholly lost to 
the appellee, to her damage $500. A demurrer to the 
complaint for want of facts was overruled, and excep- 
tion taken. An answer of general denial was then filed 
to the complaint, cause submitted to a jury for trial 
and verdict returned in favor of the appellee for 
$354.75. A motion for a new trial by the appellant was 
overruled, and judgment rendered upon the verdict 
for the appellee. 

The appellant has assigued as error the overruling of 
the demurrer to the complaint and the overruling of 
the motion for a new trial. The sufficiency of the com- 
plaint is not discussed by counsel, and we therefore 
treat that portion of the error assigned as waived. 
Upon the trial the appellee submitted proof in support 
of the allegations of her complaint and rested. The 
appellant then introduced as its only evidence the pas- 
senger ticket by it sold to the appellee in consideration 
of the $49 paid by the latter, as alleged in the com- 
plaint. Said ticket, among other things, contained 
the following words: ‘* None of the companies repre- 
sented in this ticket will assume any liability on bag- 
gage except for wearing apparel, and then only fora 
sum not exceeding $100.00."’ Following this is the sig- 
nature of “ Charles S. Fee, Gen’l Pass. & Ticket A.,’’ 
and immediately after that the following: ‘‘ lagree 
to the above contract. Mrs. OsceoLA NICHOLAI. 
Witness: A. D. CHARLTON.”’ The effect of this agree- 
ment upon the amount of loss sustained by the ap- 
pellee is the question presented for our decision. 

A passenger ticket may be in such form as to give to 
it the nature of a receipt, rather than contract, its of- 
fice being in such case mainly that of a token or 
voucher to enable persons having charge of carriages 
or vessels of common carriers to recognize the persons 
who are entitled to be carried as passengers. Thomp. 
Carr. 65-423; Redf. Railr. (6th ed.) 303; Hutch. Carr. 

2d ed.) 580; Quimby v. Vanderbilt, 17 N. Y. 306; Rail- 
road Co. v. Campbell, 36 Ohio St. 647. When a passen- 
ger has bought and. been given a ticket unlimited upon 
its face, evidence of rules or regulations of the carrier 
tending to defeat the apparent right cenferred by the 
ticket, is not admissible if the passenger was not in- 
formed of them, and it has often been held that a pas- 
senger is not bound by limitations or conditions 
printed on the back of his ticket, which he did not see 
nor know of. And so also if any attempt at imposition 
or deception appears, or any device be regorted to cal- 
culated to mislead the passenger or shipper, or keep 
from his notice any matter of the printed or written 
indorsements ou the receipt or ticket which are in- 








tended to affect the liability of the carrier, they will 
not avail the latter if they have been overlooked by 
the former. Hutch. Carr. (2d ed.), §§ 245-580; Railroad 
Co. v. Spicker, 105 Penn. St. 142; Maroney v. Railway 
Co., 106 Mass. 153; Brown v. Railroad Co., 11 Cush. 97; 
Malone v. Railroad Co., 12 Gray, 388; Henderson v. 
Stevenson, L. R., 2 H. L. Se. 470; Railway Co. v. Ste- 
vens, 95 U. 8. 655; Rosenfield v. Railway Co., 103 Ind. 
121. On the other hand, when a passenger ticket is 
free from any thing calculated to mislead or deceive 
the person buying it, and professes to and does set out 
a special contract between the carrier and passenger, 
so logically and plainly that it will be carelessness on 
the part of the latter to overlook it, there can be no 
good reason why such a “ contract ticket ’’ should not 
be held conclusive upon the passenger, as bills of lad- 
ing or the receipts of the common carrier are upon the 
shipper or bailor of goods. In such a case the passen- 
ger could not be heard to say that he did not read the 
special contract contained in his ticket. He would be 
expected to read it, and if he had the opportunity to 
read it, and failed to do so, he would be bound by its 
stipulations nevertheless. Pennington v. Railroad Co., 
2 Md. 95; Hill v. Railroad Co., 63 N. Y. 101; Lillis v. 
Railway Co., 64 Mo. 464; Downs vy. Railroad Co., 36 
Conn. 287; Sherman v. Railroad Co., 40 Lowa, 45; Fon- 
seca v. Steamship Co., 153 Mass. 553; Black v. Railway 
Co., 111 Ill. 351; Jones v. Railroad Co., 89 Ala. 376; 
Germania, etc., Co. v. Memphis, etc., R. Co., 72 N. Y. 
90; Kirkland v. Dinsmore, 62 id. 171; Railway Co. v. 
Harwell, 91 Ala. 340; MeFaddenv. Railway Co., 92 Mo. 
343; Railway Co. v. Weakly, 50 Ark. 397; Hutch. Carr. 
(2d ed.), $$ 240-581. The contract between the carrier 
and the passenger need not be written. A verbal con- 
tract is as obligatory as a written .one when estab- 
lished. The only difference is in the manner and in 
the certainty of the proof. 

‘The fundamental idea of a contract involves the 
meeting of the minds of the parties, and requiresa 
mutuality of assent, but the proof of the agreement, if 
otherwise satisfactory, need not be written. Where 
however the contract is not in writing, the proof must 
be clear of assent to the terms proposed by the carrier, 
for the law, having imposed an important duty upon 
the carrier on grounds of public policy, will not per- 
mit it to divest itself of its responsibilities, and throw 
the loss upon the employer, where the proof that the 
latter has so agreed is doubtful. Railroad Co. v. Mor- 
rison, 19 Ill. 1386; Gould v. Hill, 2 Hill, 623; Roberts v. 
Riley, 15 La. Ann. 103; Hutch. Carr. (2d ed.), § 242. 
The terms and conditions of the ticket in the case at 
bar, so far as we can judge from the record, were all 
plainly set out on the face of the ticket, and contained 
over three hundred words, and as we have already 
shown the signature of the appellee is attached to the 
contract. Wespeak of this because it is the fact. We 
do not say that her signature was necessary. See Fon- 
seca v. Steamship Co., supra; Quimby v. Railroad Co., 
150 Mass. 365, and cases there cited; Hutch. Carr. (2d 
ed.) 240-243. 

The liability of the common carrier is by law an un- 
usual and extraordinary one. The common carrier is 
by the law regarded as a practical insurer of the goods 
against all losses of whatever kind, with the exception 
of those arising from what is known as the ‘tact of 
God” and those caused by the public enemy, to which 
in modern times has been added those arising from 
the act of the public authority, those arising from the 
act of the shipper and those arising from the inherent 
nature of the goods, and it is now well settled that in 
the carriage of a passenger’s baggage the carrier incurs 
the full responsibility of the common carrier of goods. 
The rigorous accountability to which common car- 
riers of goods and baggage have been held, as against 
all losses save of the kind we have named, has been re- 





| 











414 


THE ALBANY LAW JOURNAL. 














laxed so far as to allow that liability to be qualified to 
some extent by contract between the carrier and the 
employer. Whether the carrier could by contract ex- 
empt itself from liability for losses arising from its own 
negligence was for some time a question not well set- 
tled. ‘The great weight of authority in this country 
now is in favor of excluding negligence as an element 
of contract between the carrierand the employer, and 
of holding the former to a rigid responsibility for any 
degree of negligence, without the power by contract so 
as to divest itself of it. Railroad Co. v. Lockwood, 17 
Wall. 357; Bartlett v. Railway Co., 94 Ind. 281; Ex- 
press Co. v. Harris, 120 id. 73; Railway Co. v. Faulor, 
126 id. 126; School Dist., ete., v. Boston, elc.. R. Co., 102 
Mass. 552; Railway Co. v. Chapman, 133 IL. 96; Ameri- 
can Exp. Co. v. Second Nat. Bank, 69 Penn. St. 394; 
Willis v. Ruilway Co., 62 Me. 488; Jacobus v. Railway 
Co., 20 Minn. 125; lose v. Railroad Co., 39 Lowa, 246; 
Railway Co. v. Maddox, 75 Tex. 300; Railway Co. v. 
Reynolds, 17 Kans. 251; Express Co. v. Gruham, 26 Ohio 
St. 595; Berry v. Cooper, 28 Ga. 543; 2 Am. & Eng. 
Enc. Law, 322. The rule which we have thus referred 
to applies also to contracts limiting the liability of the 
carrier to acertain sum in case of loss, unless that sum 
is agreed upon as the value of the goods or baggage, 
and the charges or rates of freight are ascertained and 
fixed upon the basis of such agreed valuation. In such 
a case the weight of authority seems to be that the 
shipper would be estopped from afterward alleging 
that the value was more, even if there should be loss 
by the negligence of the carrier, for there would be no 
justice in allowing the shipper to be paid a larger value 
than that deliberately agreed upon for an article which 
he had induced the carrier to take at a rate lower than 
would otherwise have been charged, Hart v. Railroad 
Co., 112 U.S. 331; Phoenix Ins. Co. v. Erie, ete., Transp. 
Co., 7 id. 822; Express Co. v. Harris, supra; Railroad 
Co. vy. Abels, 60 Miss. 1017; Ruilroud Co. v. Little, 71 
Ala. 611; Moulton v. Railway Co., 31 Minn. 85; Rail- 
road Co. v. Simpson, 30 Kans. 645; Express Co. v. Back- 
man, 28 Ohio St. 144; Railway Co. v. Wynn, 88 Tenn. 
320; Grogan v. Express Co., U4 Peun. St. 525; EBapress 
Co. v. Sands, 55 id. 140; Hutch. Carr., $250. In New 
York the rule is different from that which prevails in 
most of the States. In that State, while the decisions 
have shown some individual differences among the 
judges, the law is clearly settled that acarrier may, by 
means of a plain and unmistakable special contract, 
exempt itself from liability for losses arising from any 
degree of negligence on its part in any case. The ques- 
tion seems to be as yet an open one in California, Del- 
aware, Florida, Nevada, Oregon and Rhode Island. 
The contract in the case at bar does not declare the 
value of the baggage to be $100. It does not amount 
to a clearand unequivocal agreement that $100 shall be 
treated as the value of the baggage. Nor is it in any 
way shown that there was any special consideration, in 
the way of reduced rates or charges, inducing the ap- 
pellee to make the contract. If upon these points 
there be any doubt the appellee would be given the 
benefit of the doubt. The contract should be con- 
strued most strongly against the carrier. Limitations 
and restrictions upon the liability of common carriers 
are taken most strongly against them. ‘The delivery 
of the trunk to the appellant, with the lost articles in 
it, allin good condition for transportation, and their 
value is undisputed. For the failure to deliver, upon 
the demand of the appellee, the lost articles at the 
point of destination, no excuse or explanation whatever 
was offered by the appellants. If a carrier, in a case 
like this, where the exemption provided for by con- 
tract is not for loss or damage from a particular cause, 
but as to amount of loss only, will not account nor at- 
tempt to account fora refusal or failure to deliver the 
property which it undertook to safely carry, the pre- 








sumption is not violent that there has been negligence 
onthe part of the carrier, if not wrongful detenticn 
and conversion. In our opinion the jury bad the right, 
upon this state of facts, to infer negligence on the part 
of the appellant, whatever may be the rule as to the 
onus probandi in cases where the loss or damage has 
resulted from acause excepted by contract between 
the carrier and employer. Eapress Co. v. Sands, 55 
Penn. St. 149; Grogan v. Express Co., 114 id. 523; 
Sleele v. Townsend, 37 Ala. 247; Express Co. v. Larris, 
120 Ind. 73; Berry v. Cooper, 28 Ga. 543; Railroad y. 
Moss, 60 Miss. 1003; Gaines v. Transp., etc., Co., 28 
Ohio St. 418; Slater v. Railway Co., 29 8S. C. 96; Mis- 
souri Pac. Ry. Co. v. China Manuf. Co., 79 Tex. 26; 
Brown v. Express Co., 15 W. Va. 812; Shriver v. Rail- 
road Co., 24 Minn. 506; Railroad Co. v. Manning, 23 
Neb. 552; 2 Greenl. Ev., § 219; Story Bailm., § 529; 
Hutch. Carr., § 764; Shearm. & R. Neg., § 526. 
(Omitting an unimportant point.) 
The judgment is affirmed with costs. 





MARRIAGE—SEPARATE MAINTENANCE. 
VERMONT SUPREME COURT, JAN, 30, 1892 


Hunt v. HAYES. 

When a wife, living separate and apart from her husband, 
has sufficient income from an ante-nuptial agreement or 
settlement for her support, her husband is not bound to 
pay for necessaries furnished her. 


) igre plaintiff was the father of the defendant’s wife, 
and brought this suit to recover for necessaries 
furnished in the support of his daughter and her in- 
fant son, who were residing in the plaintiff's family. 
It was conceded by the defendant that the items sued 
for were necessaries, und that the wife was living apart 
from her husband under such circumstances as would 
justify her in pledging his credit for necessaries unless 
she was prevented from doing so by the fact that she 
had other means of support; and the defendant in- 
troduced evidence of an ante-nuptial agreement by 
which it was provided that he would pay to his wife 
thesum of $2,000 annually. The plaintiff, upon his 
part, conceded that the $2,000 had been regularly paid, 
but contended that defendant was liable for the sup- 
port of his wife and infant son notwithstanding. 


Gilbert A. Davis and Dillingham & Huse, for plain- 
tiff. 


William Batchelder and William E. Johnson, for de- 
fendant. 


Rowe tu, J. Theauthority of a wife to pledge the 
credit of her husband for necessaries is usually re- 
garded as delegated authority, and not as an inherent 
authority; and itis considered that if she binds him 
at all in this behalf she binds him only as his agent. 
But this authority or agency may be a presumption of 
law as well as an inference of fact, and it must bea 
presumption of law when an agency in fact, express or 
implied, is either not proved, or is expressly disproved, 
as is often the case. Thus, in Harrison v. Grady, 13 
L. T. (N.S.) 369, it is said that when a wife is turned 
out of her home without the means of obtaining nec- 
essaries, it isan irrebuttable presumption of law that 
she has ber husband’s authority to pledge his credit for 
necessaries; but that, when husband and wife are co- 
habiting, it isa presumption of fact that she is his 
agent for ordering articles supplied to their establish- 
ment that age suitable to the station that he allows her 
to assume, but that if they are not suitable to that sta- 
tion, a presumption arises that she was not his agent 
to pledge his credit for them. 
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So in Read v. Leyard, 6 Exch. 636, where a husband 
was made liable for necessaries supplied to his wife 
during the period of his lunacy, Baron Alderson says: 
“Ifa wife is compelled by her husband’s misconduct 
to procure necessaries for herself, as for instance, if he 
drives her away from his house, or brings improper 
persons into it, so that no respectable woman could 
live there, then according to the adjudged cases, he 
gives her authority to pledge his credit for her neces- 
sary maintenance elsewhere, which means that the law 
gives her authority by force of the relation of husband 
and wife.” Baron Martin said that this is the true 
foundation of the liability, namely, that by contract- 
ing the relation of marriage, a husband takes upon 
himself the duty of supplying his wife with necessa- 
ries, and that if hedoes not perform that duty, either 
through his own fault or in consequence of a misfor- 
tune of the kind in that case, the wife has, by reason 
of the relation, an authority to procure them herself, 
and that the husband is responsible for what is so sup- 
plied. This doctrine is pretty satisfactory,but we should 
be quite as well satisfied to say that in such cases the 
law treats the husband just as though he had in fact 
given the wife authority, the same as in the case of an 
implied promise, where the law does not really go upon 
the ground of a promise, but treats the party just as 
though he had promised, and this is what is meant by 
animplied promise. That a wife, wrongfully turned 
away by her husband without the means of supplying 
herself with necessaries, may pledge his credit for them, 
is undeniable. But the question that we have to con- 
sider is whether, when thus turned away, she can 
pledge her husband's credit for necessaries when she 
has an adequate income of her own with which she can 
supply herself. 

The earliest case we have found on this question is 
War v. Huntley, 1 Salk. 118, which is this: An ordinary 
working man married a woman of like condition, and 
after cohabiting for some time, the husband left her, 
and during his absence the wife worked, and this ac- 
tion being brought for her diet, it was held by Lord 
Holt that the money she earned should go to keep her. 
The principle of this case is recognized in Johnston v. 
Sumner, 3 Hurl. & N. 261, though the case itself is not 
referred to. Pollock, C. B., then says: ‘‘If the hus- 
band turned his wife away, it is not unreasonable to 
say she has an authority of necessity, for by law she 
has no property and may not be able to earn her liv- 
ing; but we should hesitate to say, if a laboring man 
turned his wife away, she being capable of earning, 
and earning as much as he did, or if a man turned his 
wife away, she having a settlement double bis income 
in amount, that in such cases the wife could bind the 
husband.” 

But a precarious income is not enough. Thus in 
Thompson v. Hervey, 4 Burr. 2177, the wife, who had 
been sent adrift, had a pension of £300 a year from the 
crown, granted to her in her own name, but deter- 
minable at the pleasure of the crown; and it was held 
that she could pledge the husband’s credit notwith- 
standing, for that the pension, being only a voluntary 
grace, aud bound only during the pleasure of the 
crown, Was not what any creditor of hers could be 
supposed to give her credit upon. Liddlow v. Wilmot, 
2 Starkie, 86, is much ielied upon by the defendant, 
and strongly denied to bein point by the plaintiff. 
But we think itin point. The original cause of the 
separation, which took place thirty years before suit 
brought, did not appear, but a reason for its continu- 
ance did appear, for the defendant had long cohabited 
with another woman, by whom he had a daughter 
twenty-five years old, consequently the wife was nec- 
essarily away; and thisis whatis said of the case in 
Johnston v. Sumner. So it was not acase of separa- 
tion by mutual consent, as clearly appears by what was 








said insumming up. The wife had adequate means of 
her own, butitdoes not appear whence she derived 
them, much less that she derived them from her hus- 
band by way of an allowance on separation, as is 
claimed in argument to be the fair inference from the 
facts stated. Nor is there any thing to show that the 
wife had forfeited her conjugal rights. Lord Ellen- 
borough, in summing up, said: * The first question for 
consideration is whether the defendant turned his wife 
out of doors, or by the indecency of his conduct, pre- 
cluded her from living with him, for then be was 
bound by law to afford her means of support adequate 
to her situation; but, if either from ber husband, or 
from other sources, she was possessed of such means, 
the law gives no remedy against the husband, but the 
idea of an implied credit is repelled.” And this is un- 
doubtedly the law of England. Blackburn, J., in Baze- 
ley v. Forder, 9 Best & 8S. 599, puts it thus: “*A wife, 
when separated from her husband in cousequence of 
misconduct on his part rendering it improper for her 
to remain with him, isin the same position as if he 
turned her out of doors, and is by law clothed with 
power to pledge his credit for her reasonable expenses 
according to her husband’s decree, unless she is in 
some other way supplied with the means of providing 
them.’ In this connection it is worthy of remark, if 
the husband’s liability, when he turns his wife away, 
is put upon the ground of agency arising from neces- 
sity, as many of the cases do put it — Eastman v. Bur- 
chell, 3 Q. B. Div. 432 —it logically follows that when 
there is no necessity there can be no agency, for ces- 
saunte ratione legio cessat ipsa lex; and there can be no 
necessity when the wife has means of her own with 
which she can supply herself. Clifford v. Laton, 3 Carr. 
& P. 15, is understood by some to be to the same ef- 
fect as Liddlow v. Wilmot. Mr. Smith so regards it in 
his 2 Lending Cases, 438. It is so digested in 4 Jacob’s 
Fisher's Digest, pl. 6041. And in Johnston v. Sumner, 
Pollock, C. B., cites it in connection with Liddlow vy. 
Wilmot, and tothe same proposition. And it is quite 
susceptible of the construction they give it, althoagh it 
must be admitted that asthe case is reported in Car- 
rington & Payne that point does not very clearly ap- 
pear. In Lilson v. Brown, 26 Ind. 489, it is held that if 
a wife, living apart from her husband for just cause, 
has means of her own witk which she can support her- 
self, however derived, no necessity exists for others to 
supply her, and that the husband cannot be made lia- 
ble except on an express promise to pay. Mr. Schouler, 
in his work on Husband and Wife (section 117), seems 
to recognize this case as law, for he cites it in support 
of the proposition that when a husband, by his miscon- 
duct, compels his wife to life apart from him, he is lia- 
ble for her necessaries, notwithstanding his allowance, 
as long as that allowance is insufficient and she has no 
proper means of support. And we do not think that 
he elsewhere in his work controverts this doctrine. 
True, he says that ante-nuptial settlements cannot vary 
the terms of the conjugal relations, nor add to nor 
take from the personal rights and duties of the hus- 
band and wife. But he is speaking generally, and 
without reference to the question we are considering; 
and what he says is true as a general proposition, both 
in England and in this country. Indeed we find little 
or no authority in this country opposcd to the view 
here taken of this question. But in cases like the one 
before us it is for the jury to say whether the wife has 
adequate means or uot for her support. 

As to the defendant’s liability for the support of his 
child it does not appear why the child is with the 
mother, whether with defendant’s consent and ap- 
proval or against his will and wishes. It may be with 
her in a way to charge the defendant for its support; 
but whether it is or not we cannot determine on this 
record. As tothe law of the subject, see Rawlyns y. 
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Vandyke, 3 Esp. 250; Bazeley v. Forder, 9 Best & S. 599; 
Gill v. Read, 5 R. I. 343; Reynolds v. Siweetser, 15 Gray, 
78. The case of Gordon v. Potter, 17 Vt. 348, which 
holds thata father is not liable for necessaries fur- 
uished to his minor child except upon his promise, 
express or implied, to pay for them, is not opposed to 
these cases, for they also go upon the ground of an im- 
plied promise. 
Judgment reversed and cause remanded. 


Munson, J., dissents. 





YORK COURT OF APPEALS AB- 
STRACTS. 

ACCOUNTING—CASHIER OF BANK—BOOK ENTRIES— 
EVIDENCE.—In an action by a stockholder of a bank to 
compel an accounting of money received by defend- 
ant’s intestate, as cashier and liquidator of the bank, 
it appeared that the cashier was a merchant, and kept 
the bank in a part of his store. Held, that the fact 
that a note, given to intestate for goods purchased at 
the store, payable at the bank, and indorsed by intes- 
tate, was entered on the bills receivable book, was in- 
sufficient to show that intestate discounted it, or that 
he drew money thereon, where it did not appear that 
he was credited with the amount thereof on the books 
of the bank, as was customary, and he was not there- 
fore liable as indorser. Second Division, March 8, 1892, 
Kelley v. Foster. Opinion hy Haight, J. 8 N. Y. Supp. 
901, affirmed. 


APPEAL—EXCEPTIONS.—(1) Where the trial court by 
its decision found the value of the easements and prop- 
erty taken by an elevated railway, but no opinion was 
written and no rule of damages announced during the 
trial, and the General Term asserts that the evidence 
was sufficient to sustain a much higher award than 
was actually made, there is nothing to show that the 
trial court adopted an erroneous measure of damages. 
(2) Where objection was made to a question put to 
plaintiff on the ground that his answer might include 
as an element of fee damage some element of the dam- 
age subsequently done by defendants as tort-feasors, 
but the court admitted the evidence, reserving the 
question of its application, and defendant excepted, 
but failed to move to strike out such evidence, and did 
not present the objection in his requests for findings, 
such exception is insufficient to raise thc objection 
that the court adopted an erroneous measure of dam- 
ages. Second Division, March 8, 1892. Mitchell v. 
Metropolitan El. Ry. Co. Opinion by Landon, J. 9 
N. Y. Supp. 150, affirmed. 


CERTIORARI—ACTS OF COUNTY BOARD—REVIEW.— 
The action of the county board of supervisors in bor- 
rowing money, and issuing county bonds therefor, for 
the purpose of improving highways in a town (Laws 
1869, chap. 855, § 1), is legislative and not judicial, and 
may not be reviewed on certiorari. This has been so 
often held that the rule has become elementary. Peo- 
ple v. Mayor, 2 Hill, 9; In re Mount Morris Square, id. 
14; People v. Board of Health, 33 Barb. 344; People v. 
Supervisors of Livingston Co., 43 id. 232; affirmed, 34 
N. Y. 516; People v. Walter, 68 id. 403; People v. 
Jones, 112 id. 597. March 15, 1892. People, ex rel. 
Trustees of Village of Jamaica, v. Board of Supervisors 
of Queens County. Opinion by Earl, C. J. 16 N. Y. 
Supp. 705, reversed. 


NEW 


CONVERSION — TITLE — CHATTEL MORTGAGE—PROP- 
ERTY NOT IN EXISTENCE.—Where a mortgage is exe- 
cuted on machinery before it is manufactured, an ac- 
tion by the mortgagee for its subsequent conversion 
cannot be maintained, since such mortgage creates 
only au equitable lien on the machivery. The instru- 








ment did not vest the legal title of the machinery in 
Deeley, nor did it create a legal lien upon the prop- 
erty described therein. Gardner v. McK wen,19 N. Y. 
123; Jones v. Richardson, 10 Mete. (Mass.) 481; Pettis 
v. Kellogg, 7 Cush. 456; Otis v. Sill, 8 Barb. 102; Con- 
derman v. Smith, 41 id. 404; Thomas Chat. Mortg., 
§ 137; Jones Chat. Mortg., $158. We find no case which 
holds that the legal title to property not in existence, 
actually or potentially, can be transferred either by 
way of sale or mortgage. That an equitable lien may 
be created on property to be brought into existence is 
well settled, and an action to foreclose the lien may be 
maintained. It was said in Coats v. Donnell, 94 N. Y. 
177: “A contract for a lien on property not in esse may 
be effectual in equity to give a lien, as between the 
parties, when the property comes into existence, and 
where there are no intervening rights of creditors or 
third persons, seems to be established by several de- 
cisions in this court.’” Kribbs v. Alfrod, 120 N. Y. 519, 
which is relied on by the respondents, is not in con- 
flict but in harmony with these views. McCaffrey v. 
Woodin, 65 N. Y. 459; Wisner v. Occumpaugh, 71 id. 
113; Coats v. Donnell, 94 id. 168, 177; Hale v. Bank, 49 
id. 626, 632. Second Division, March 8, 1892. Deeley 
v. Dwight. Opinion by Follett, C.J. 11 N. Y. Supp. 
60, reversed. 


CORPORATIONS—DISSOLUTION—INTEREST OF STOCK- 
HOLDERS.— Dissolution and distribution of the assets 
among the stockholders of a business exchange will be 
** beneficial to the interests of the stockholders,”’ within 
section 2429, Code of Civil Procedure, providing that 
where a majority of the trustees favor dissolution, and 
it appears that a dissolution will be beneficial to the 
interests of the stockholders, * * * the court must 
make a final order dissolving the corporation,’ where 
the interests of the stockholders are so discordant as 
to prevent effective management, and a large majority 
of both trustees and members wish to wind up its af- 
fairs. In re Niagara Ins. Co., 1 Paige, 258: In re 
Woven Tape Skirt Co., 8 Hun, 508; Webster v. Turner, 
12 id. 264; Denike v. Lime, etc., Co., 80 N. Y. 599, 605; 
2 Beach Priv. Corp., § 781; 1 Mor. Priv. Corp., § 413; 2 
Wat. Corp., § 420: 2 Spel. Corp., § 1012. Under such 
circumstances it is better for all that a dissolution 
should be ordered, so that a majority may reincorpo- 
rate upon some more practical basis, if they so desire, 
and the majority may no longer be forced to 
keep up a feeble and useless organization, in which 
they take no interest, and from which they derive no 
benefit. Second Division, March 15, 1892. Ju re Im- 
porters & Grocers’ Exchange of New York. Opinion by 
Vann, J. 8 N. Y. Supp. 319, affirmed. 


CRIMINAL LAW—CROSS-EXAMINATION OF DEFEND- 
ANT—CONSTITUTIONAL LAW.—A defendant in a crimi- 
nal case, who testifies as a witness in his own behalf, 
may be cross-examined relative to facts not brought 
out on his examination in chief, or affecting his credi- 
bility, but pertinent to the issue. In some of the States 
the rule has been adopted, that by becoming a witness 
for himself, he thereby subjects himself to the same 
rules of examination as any other witness, and may be 
asked any questions on cross-examination on matters 
pertinent to the issue, or calculated to test his accu- 
racy, veracity or credibility, subject to the power of 
the court, in its discretion, to limit and regulate such 
examination as in cases of other witnesses. In other 
States it has been held that the right of cross-exami- 
nation under these statutes isconfined to matters re- 
ferred to in the examination in chief, and that the wit- 
ness cannot be required to testify as to other facts ma- 
terial tu the issue, or as to events in his life, for the 
purpose of affecting his credibility or character. The 
differences in the decisions in different States are at- 
tributable in part toa difference in the language of the 
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statutes. Some of the statutes in terms limit the cross- 
examination to matters referred to in the examina- 
tion in chief. In neither of the two classes of decis- 
ions is there, we apprehend, any invasion of the con- 
stitutional provision referred to. ‘The accused is not 
compelled to becomea witness. When he avails him- 
self of the privilege conferred by the statute, he sub- 
jects himself voluntarily tothe situation of any other 
witness, and if he is compelled to answer disparaging 
questions, or to give evidence relevant to the issue, 
which is injurious, it is the consequence of an election 
which he makes to become a witness, which involves a 
waiver on his part, at that time, of the constitutional 
exemption. If he accepts the privilege given by the 
statute, he takes it withits attendant dangers. ‘‘ His 
own act is the primary cause, and if that is voluntary, 
he has no reason to complain.’’ Church, C. J., Con- 
nors v. People, 50 N. Y. 242. The principle that an ac- 
cused person, who becomes a witness in his own be- 
half, thereby places himself in the attitude of any 
other witness in respect to the right of cross-examina- 
tion, has been announced in many cases in this court. 
Brandon vy. People, 42 N. Y. 265; Counors v. People, 
supra; Stover v. People, 56 N. Y. 315; People v. Casey, 
72 id. 394. The same rule has been declared in the 
courts of Massachusetts, Maine, New Hampshire and 
other States, under statutes similar to the statute of 
this State. Com. v. Mullen, 97 Mass. 545; State v. Wit- 
ham, 72 Me. 531; State v. Ober, 52 N. H. 459. The cases 
in this State were those where exception was taken to 
rulings permitting questions affecting the credibility 
of the moral character of the accused. But if the con- 
stitutional protection can be interposed at any point 
in the examination, we do not perceive any logical 
reason why it may not be invoked to protect the ac- 
cused against answering questions affecting his credi- 
bility and also to prevent an examination as to rele- 
vant facts, or indeed as to any fact, whether pertaining 
to his testimony in chief or not. This broad view of 
the scope of the constitutional exemptions seems to be 
the one entertained by Judge Cooley (Const. Lim., p. 
317), but itis not in harmony with the decisions in 
this State, and does not seem to us to be sound in 
principle. The statute permits the accused to be a 
witness. This must mean a witness generally in the 
cause, and not that he may be a witness as to such 
matters only as to which be may choose to testify. 
This being the construction put by our courts upon the 
statute, there is no constitutional right infringed if 
the accused, having elected to take the stand as a wit- 
ness, is subject to the ordinary rules of examination. 
The range and extent of the cross-examination is 
within the discretion of the trial judge, provided only 
that it relates to relevant matters, or to matters af- 
fecting credibility. The trial judge may properly re- 
strict the cross-examination of accused persons within 
narrower limits than in ordinary cases, but the latitude 
allowed is a matter for the trial judge. March 15, 1892. 
People v. Vice. Opinion by Andrews, J. 


CRIMINAL LAW—REBATES ON LIFE INSURANCE—CON- 
STITUTIONAL LAW—VARIANCE.—(1) Chapter 401, Laws 
of 1890, which makes it a criminal offense for an agent of 
a life insurance company to pay a rebate as an induce- 
ment to insure in his compauy, is not unconstitutional 
as an abridgment of the natural rights and personal 
liberty of such agent inthe conduct of his business. 
Life insurance companies perform very important 
functions in modern society. They operate in all parts 
of the State, and a very large number of people are in- 
terested in them. They are resorted to for the pur- 
pose of making provisions for families and dependents 
after the death of the insured, and for that purpose 
many persons invest in them the accumulations of their 
labor and their thrift. The nature of insurance contracts 





is such that each person effecting insurance cannot 
thoroughly protect himself. He is not competent to 
investigate the condition and solvency of the company 
in which he insures, and his contracts may run through 
many years, and mature only, as a rule, at his death. 
Under such circumstances, it is competent for the Leg- 
islature, in the interest of the people, and to promote 
the general welfare, to regulate insurance companies, 
and the management of their affairs, and to provide by 
law for that protection to policy-holders which they 
could not secure for themselves. Under such condi- 
tions there should be a wide range of legislative power 
to promote the public welfare in the exercise of the 
police power, and the true boundaries of that power it 
would be difficult in such a case to prescribe. We 
have no occasion now to specify to what extent it 
might reach, or in any way to place upon it its proper 
limitations, because in order to justify the act iu ques- 
tion, it is not necessary to resort to that power. ‘The 
business of life insurance in this State is mainly car- 
ried on by insurance companies authorized by law, 
and minute provisions are made regulating their in- 
corporation and their business, and a department of 
the State government has been constituted to super- 
visethem. The corporations organized under the laws 
of this State for life insurance are absolutely under 
the direction and control of the Legislature. It may 
specify how and on what terms they may do business, 
and enact laws regulating their conduct, and the con- 
duct of their agents, for their protection and the pro- 
tection of their policy-holders, and enforce obedience 
to such laws by such penalties, forfeitures and punish- 
ments as it may, within constitutional limits, pre- 
scribe. As all these corporations must act through 
agents, it has the same power and authority Lo regu- 
late the conduct of their agents as it has to regulate 
the corporations themselves. It would be quite pre- 
posterous to say that while the Legislature could, in 
the exercise of its legitimate authority, regulate these 
corporations, and prescribe the terms under which 
they may exist and do business, and yet could not by 
similar laws regulate and control the conduct of their 
agents. When these corporations seek the benefits 
and privileges of the laws creating and authorizing 
them, they must conform to the laws enacted for their 
conduct, and if they are unwilling to do so, they must 
go out of existence. So tooall persons who seek to act 
as agents of such corporations must conform to the 
laws regulating the business of such corporations or 
cease to actfor them. We have not bere the question 
as to what a private individual may doin the conduct 
of his private business, but the question here is as to 
the power of the Legislature over corporations and 
their agents. The power exercised over these insur- 
ance companies and their agents is similar to that ex- 
ercised by the Legislature over banksand railway cor- 
porations, and it has never been doubted that such 
power exists, and the legislative power to regulate 
them and their agents in the minutest particular in the 
interest of the public has never been questioned. (2) 
In a prosecution against the agent of a Vermont life 
insurance company for paying a rebate to induce one 
G. to insure his life in such company, it appeared in 
evidence that the company was doing business in New 
York, and thatthe policy issued to G. was indorsed 
by the agent as general agent of the company. Held, 
that inasmuch as the company could not have done 
business in New York had it not been a corporation 
duly authorized, the evidence was sufficient to sustain 
the ailegation of the indictment that the company was 
a corporation organized under the laws of Vermont. 
(3) The agent was indicted on October 30, 1890, and 
the indictment alleged the commission of the offense 
on October 26, 1890. The proof showed the offense to 
have been committed about a year before the time al- 
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leged. The variance was not called to the attention of 
the trial court, nor was an exception taken presenting 
the point for review. Held, that the judgment should 
not be disturbed on the ground of such variance. (4) 
Where the act applied to the agents of foreign as well 
as to those of domestic life insurance companies, it was 
immaterial that defendant’s company was a foreign 
corporation. March 15, 1892. People v. Formosa. 
Opinion by Earl, C. J. 16N. Y. Supp. 753, affirmed. 


EJECTMENT — DEFENSES — POSSESSION UNDER CON- 
TRACT.—In ejectment to recover lot No. 192 in a ceme- 
tery it appeared that the cemetery was formerly 
owned by eleven persons as tenants in common, eight 
of whom executed to G. and M. a power of attorney to 
sell the premises and acknowledge and deliver good 
and sufficient deeds of conveyance. That G. under- 
took the execution of the power, and continued to sell 
lots during his life, and that after his death, his son- 
in-law, B., acted as the attorney and comptroller of 
the owners, with their knowledge, for about eight 
years, and until his death. That he collected the 
money and paid the liabilities of the owners, and kept 
a book in which the sales of lots were entered, with 
the amounts paid. That on such book appeared the 
following entry: “April 22, 67. J.T. 192...... 21x23 

483 $72.50." J. T. was defendant, and it 
appeared that he had paid B. $30.47 as part payment 
for the lot No. 192, and had taken a receipt therefor, 
and at the same time agreed to pay the balance 
of the purchase-price on delivery of a deed there- 
for. That no deed was ever tendered or 2 demand 
made for such balance. That for more than twenty 
years defendant occupied the lot for the burial of his 
dead. That it was improved, graded and sodded, and 
that every year he caused flowers to be planted 
thereon. Held, that plaintiff could not recover, be- 
cause if defendant’s contract was executory, he was 
entitled to possession untila deed was tendered and 
the balance of the price demanded; and if the contract 
was not executory, defendant’s title was complete by 
adverse possession Second Division, March 22, 1892. 
Conger v. Treadwell. Opinion by Haight, J. 7 N. Y. 
Supp. 809, affirmed. 


EvIpENCE—DECEIT.—In an action for the price of a 
‘mining claim,” defendants answered, as a defense 
and counter-claim, that plaintiff falsely and frauda- 
lently represented that his claim covered the whole of 
acertain ‘“‘lode,’?’ whereas he had executed a prior 
conveyance for an interest in said claim forthe “ south 
one hundred feet of the surface ground,”’ whereby de- 
fendants sustained damages’ Plaintiff denied making 
false representations, and testified that he fully in- 
formed defendants that he had given a prior “ sur- 
face’ right toanother. Held, that the issue being as 
to whether plaintiff made the fraudulent representa- 
tions, it was not material thereunder whether the 
prior deed covered only a surface right or an interest 
in the mine under the surface, the construction of the 
deed having no bearing on the truth or falsity of the 
evidence. Second Division, March 15, 1892. McJntyre 
v. Buel. Opinion by Brown, J. 10 N. Y. Supp. 332, 
affirmed. 


HIGHWAYS—ESTABLISHMENT BY USER—ENCROACH- 
MENTS.—(1) Chapter 6, Laws of 1865, extending to Suf- 
folk county the provision of 1 Revised Statutes, page 
521, section 100, provides that all roads which have been 
used for public highways for twenty years or more 
shall be deemed public highways, converts into a pub- 
lic highway, immediately on its taking effect, a road in 
that county which had previously been used as a pub- 
lic thoroughfare for twenty years. (2) The commis- 


sioners of highways, with a view of causing an en- 
croachment in a public highway to be removed, made 
au order describing the encroachment, aud directed 





its removal. A notice to remove the encroachment 
was annexed to the order and served on the encroach- 
ing land-owner. The notice did not contain the speci- 
fications set out in the order, but it referred to the 
order. Held, that the proceeding was in compliance 
with 1 Revised Statutes, page 521, section 103, as 
amended by chapter 245, Laws of 1878, which provides 
that ‘‘such order and notice shall specify the breadth 
of the road originally intended, the extent of the ob- 
struction or eucroachment, and the place and places 
where the same shall be. Second Division, March 22, 
1892. James v. Sammis. Opinion by Bradley J. 10 
N. Y. Supp. 143, affirmed. 


HiGHWAYS—OVERHANGING BRANCHES—LIARILITY 
OF TOWNS—NEGLIGENCE—EVIDENCE—INSTRUCTIONS. 
—(1) In an action against a town for personal injuries 
received by being swept from a lead of bay by an over- 
hanging limb while driving along abighway, the court, 
while discussing the negligence of the commissioners, 
charged, ‘ Now it is nothing of any consequence that 
thousands passed there without injury,” but there- 
after, when requested to instruct ‘‘that the jury have 
aright to take into consideration the circumstance 
that people driving on loads of hay had passed under 
this tree,”’ in determining whether there was sufficient 
to charge the commissioners with notice, replied, “It 
might be some evidence.” Held, that the court gave 
the fact that many had passed the tree without injury 
all the probative force that it was entitled to. (2) 
Plaintiff bad occasionally travelled the highway, but 
never with a load of hay,and testified that he had never 
had occasion to observe how low the branches hung, 
or how far over the road they extended. Defendant's 
three highway commissioners, who had been in office 
from six to twelve years, testified that they had never 
known any difficulty about the tree, and had never 
noticed that its branches overhung the road. Held, 
that the question of contributory negligence was for 
the jury. (3) The fact that after defendant town’s 
commissioners were elected, but before the accident, 
part of the town was incorporated into a city, does not 
render the city in any way liable. Second Division. 
March 15, 1892. Embler v. Town of Wallitll. Opinion 
by Follett, C.J. Haight and Landon, JJ., disseuting 
10 N. Y. Supp. 797, affirmed. 


INSURANCE — LIFE —- APPLICATION — FALSE STATE- 
MENTS.— Where an application of insurance, which is 
made a part of the policy, stipulates that the answers 
to the questions propounded are warranted by the in- 
sured to be true, and that the rights of the insured 
shall be forfeited if any untrue or false statements are 
mude, the policy isavoided by a false answer to the 
question whether the insured had ever been rejected 
by any other life insurance company. March 15, 1892. 
Clemens v. Supreme Assembly Royal Society of Gvod 
Fellows. Opinion per Curiam. 16 N. Y. Supp. 378, 
mem., reversed. 

INTEREST — WAIVING CONDITIONS OF POL- 
1Icy.— (1) Administrators conveyed property to plain- 
iff in trust to sellit, and distribute the proceeds 
among the heirs of their intestate, and on receiving the 
conveyance, plaintiff orally agreed to take possession 
of the property, care for it, rentit and keep it insured. 
Held, that plaintiff had an insurable interest. (2) A 
fire insurance policy issued to plaintiff in such case 
contained the usual conditions declaring it void if 
plaintiff was other than the sole and unconditional 
owner, or if the buildings were on ground not owned 
by the assured in fee-simple, or if they should become 
or remain vacant for ten days. Plaintiff's sun was the 
generalagent of defendant company, and personally 
examined the buildings before issuing the policy, and 
knew that they were vacant. He also had notice of the 
nature of the title, and the policy described plaintiff ag 
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a “trustee.” Plaintiff made no representations to the 
agent, and there was no claim of collusion. Held, inan 
action on the policy, that the conditions were waived, 
and that defendant was bound, even if it was deceived 
by its agent as to the condition or title of the property. 
Second Division, March 8, 1892. Cross v. National Fire 
Jus. Co. of New York City. Opinion by Brown, J. 11 
N. Y. Supp. 948, mem , affirmed. 


INSURANCE—MARINE-—ACCEPTANCE OF RISK—RISKS 
INSURED AGAINST.—(1) In an action upon an cpen 
policy of marine insurance, which insured cargoes 
“from place to place as indorsed hereon, or ina book 
kept for that purpose,” it was shown that with this 
policy a book was delivered to the insured in which he 
entered a certain cargo, writing ‘From New York 
harbor”? in the space for the place of lading, but leav- 
ing the adjoining space for the destination blank ex- 
cept as the word *“‘harbor’’ extended into that space; 
that the book was then sent to defendant’s agent, who 
approved the risk by writing the word *‘ harbor” in the 
space for signature of approval, which was shown to be 
the customary way of approving risks for New York 
harbor; that the insured had no other open policy and 
book, and that he had never received from the insur- 
ance broker who acted as defendant’s agent certificates 
of insurance in any other company. Held, that there 
was sufficient evidenca to submit to the jury the ques- 
tion of defendant's acceptance of the risk. It was 
competent to receive evidence as to the meaning, in the 
business of insurance, of the term ‘**harbor of New 
York.”’ Nelson v. Insurance Co., 71 N. Y.453. Upon 
this issue there was evidence that the term “ harbor of 
New York," as used in the business of marine insur- 
ance, included Tarrytown and other points within the 
New York custom-house district. Other witnesses 
testified that the harbor of New York did not extend 
above Spuyten Duyvil, and did not include Tarry- 
town. This question was submitted to the jury and 
found for the plaintiff. No available error is presented 
by the ruling on the question put to the witness Baker, 
because he was subsequently permitted to testify as to 
the meaning of the words ‘* New York to harbor,” and 
fully as to all facts called for by the question. (2) The 
insured had been engaged in forwarding cargoes of ce- 
ment to contractors engaged in extending the Croton 
water supply, and these cargoes were delivered at va- 
rious points in the upper part of New York harbor. 
The exact destination was not designated until after 
the cargo was loaded, and the words ** From New York 
to harbor” indicated such shipments. Defendant’s 
agent had insured all of these cargoes. Held, that un- 
der such a practice an insurance on a cargo to be deliv- 
ered at some place in the same port would not be void 
because the duration of the risk was not fixed by time, 
nor for a voyage between specified places. (3) The 
policy insured against the perils “of the seas, canals, 
rivers and fires, and all other perils, losses or misfor- 
tunes that shall happen on the voyage.’’ The insured 
cargo reached its destination at 1 o'clock in the morn- 
ing. The boat, which was proved to be seaworthy, 
was moored at the dock, and when the tide went out 
she grounded and broke in two, and the cargo was de- 
stroyed. Held, that the loss was within the perils in- 
sured against. Second Division, March 8, 1892. Petrie 
v. Phenix Ins. Co. of Brooklyn. Opinion by Follett, 
C. J. 11N. Y. Supp. 188, affirmed. 


LIBEL—ACTUAL MALICE—PUNITIVE DAMAGES. WIT- 
NESS—HUSBAND AND WIFE.—(1) Inan action for libel, 
it appeared that defendant published matters imput- 
ing unchastity to plaintiff, and that the application was 
not privileged, and was false. Defendant adduced tes- 
timony to show absence of actual malice toward plain- 
tiff, and reguested the court to charge that ‘if the 
jury find that defendant was uot actuated by actual 





malice against plaintiff, they cannot award any dam- 
ages toher for injured feelings, or mental or bodily 
suffering.’’ Held, that such charge was properly re- 
fused, as it was too broad, and would have deprived 
plaintiff of her right to have that malice which the law 
imputed to the false publication weighed by the jury, 
in connection with the testimony on the part of de- 
fendant that the publication was not prompted by mal- 
ice in determining whether such malice existed as 
would justify exemplary damages. A libel recklessly 
or carelessly published, as well as one induced by per- 
sonal ill-will, willsupport an award of punitive dam- 
ages. Holmes v. Jones, 121 N. Y.461. (2) Section 831, 
Code of Civil Procedure, provides that ‘‘a husband or 
wife shall not be compelled, or without the consent of 
the other, if living, allowed, to disclose a confidential 
communication made by one to the other during mar- 
riage.” Held, that in an action for libel for the publi- 
cation ofan article imputing unchastity to plaintiff,and 
suggesting improper relations between plaintiff and 
one8., plaintiff's husband should not be allowed to 
testify concerning his disputes and conversations with 
plaintiff about S. Parkhurst v. Berdell, 110 N. Y. 586, 
distinguished. Second Division, March 15, 1892. Wur- 
ner v. Press Pub. Co. Opiniou by Parker, J. 8 N.Y. 
Supp. 341, affirmed. 


MASTER AND SERVANT—FELLOW-SERVANT.—Plain- 
tiff was employed by a stevedore hired to unload de- 
fendant’s vessel. Defendant furnished steam power 
anda man to run the winch. While hoisting the cargo 
the rope slipped from the drum of the winch, and 
plaintiff, while attempting to replace it, directed the 
winchman at the proper time to “ come back,” but in- 
stead of turning back, he went ahead drawing plain- 
tiff's hand against the drum, and cutting off his fingers. 
Held, that defendant was liable, the winchman, 
though receiving his orders from plaintiff when to 
tower and when to hoist, not being a fellow-servant. 
It is quite apparent that it was the intention of the 
defendant to retain charge of the steam power and 
winch, and operate it through its own servants and em- 
ployees. And the fact that the winchman received or- 
ders from the plaintiff when to hoist and when to lower 
under the circumstances of this case, does not operate 
to change his relations to the defendant as its servant. 
Sullivan v. Railroad Co., 112 N. Y. 648, 647; Sanford 
v. Oil Co., 118 id. 571; Kilroy v. Canal Co., 121 id. 22; 
Butler v. Townsend, 126 id. 105. Second Division, 
March 22, 1892. Johnson v. Netherlands- American 
Steam Nav. Co. Opinion by Haight, J. Follett. C. J., 
and Parker and Landon, JJ., dissenting. 10 N. Y. 
Supp. 927, affirmed. 


MORTGAGE — INTEREST — TENDER.—A tender by a 
junior mortgagee to a senior mortgagee of the amount 
due on the senior mortgage, with accrued costs of fore- 
closure, must be kept good to prevent the running of 
interest. In case the whole amount secured by a 
mortgage is due, the tender of the sum unpaid by the 
owner of the mortgaged premises extinguishes the lien 
of the mortgage, though the tender is not kept good, 
but it does not discharge the promise or covenant to 
pay the debt, for which the debtor remains liable. 
Kortright v. Cady, 21 N. Y. 343; Werner v. Tuch, 127 
id. 217; Mitchell v. Roberts, 17 Fed. Rep. 776, 783; 
Haynes v. Thom, 28 N. H. 386, 400; Chit. Cont. (12th 
ed.) 787; Jones Mortg., § 886. Ifa debtor wishes to ex- 
tinguish his liability for subsequently-accruing inter- 
est, or demands some affirmative relief, he cannot re- 
tain the money subject to his own use, but must de- 
vote it to the specific purpose of paying the debt, and 
put it within the power of the creditor to receive it at 
any time. He must keep his tender good. Tuthill v. 
Morris, 81 N. Y. 94, 100; Harris v. Jex, 55 id. 421, 425; 
Gyles v. Hall, 2 P. Wms. 378; Bishop v. Church. 2 Ves. 
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Sr. 371; Garforth v. Bradley, id. 678; Stow v. Russell, | highway for State, inter-State and foreign commerce, 


36 Ill. 18; Jones Mortg., § 892; Thomas Mortg., § 399; 
Coote Mortg. (4th ed.) 885. A subsequent lienor’s 
right to redeem a prior security is derived from the 
owner of the mortgaged premises, and he is in this re- 
spect in no better position than the owner, and his ten- 
der, if he wishes to stop interest or compel an assign- 
ment of the prior lien, must be as absolute and specific 
as that which the owner is required to make asa 
ground for affirmative relief or to stop the running of 
interest. Second Division, March 25, 1892. Nelson v. 
Loder. Opinion by Follett, C.J. 7 N. Y. Supp. 849, 
affirmed. 


MoRTGAGES—REDEMPTION—PLEA DING— COMPLAINT. 
—(1) Inan action to redeem mortgaged premises and 
for an accounting, the complaint alleged that J., one 
of the plaintiffs, became the owner of the premises sub- 
ject to a certain mortgage; that while he was the 
owner B., the assignee of the mortgage, fraudulently 
foreclosed it, without making J. a party, and B.’s wife 
was the purchaser at the foreclosure sale; that B. and 
wifethen mortgaged the premises to G., who subse- 
quently foreclosed without making J. a party, and that 
at the sale C. became the purchaser. ‘The complaint 
also alleged that G. and others ‘‘have coliected and 
are collecting the rents for the said premises,’’ and de- 
manded that G. and others account for all the rents, 
profits and income received by them, or either of them, 
and that plaintiffs be permitted to redeem on payment 
of whatever might be found due. Held, that the com- 
plaint stated facts sufficient to entitle plaintiffs toa 
judgment against G. for an accounting. (2) A com- 
plaint which alleges that plaintiff is the owner of land 
subject to a mortgage which was fraudulently fore- 
closed, without making him a party, and asks fora re- 
demption and for an accounting, and demands that a 
pretended mortgage ov the premises given by the pur- 
chaser at the foreclosure sale be cancelled, states but 
one cause of action. (3) The complaint alleged that 
M. died in 1880, leaving a will which was duly probated 
February 13, 1880, under which J. acquired the fee of 
the land subject to the mortgage lien. The mortgage 
was foreclosed May 19, 1880. Held, om demurrer, that 
the complaint showed that J. was the owner of the 
land on the date of foreclosure, and if a more precise 
statement was desired, defendant should have moved 
that the complaint be made more definite and certain. 
Marie v. Garrison, 83 N. Y. 14; Lorillard v. Clyde, 86 
id. 384; Milliken v. Tel. Co., 110 id. 403. Second Di- 
vision, March 8, 1892. Johnson v. Golder. Opinion by 
Follett, C. J. 9 N. Y. Supp. 739, reversed. 


MUNICIPAL CORPORATIONS—OBSTRUCTIONS IN NAV- 
IGABLE STREAM— ORDINANCES.—The city of Albany is 
not responsible to property-owners on account of an 
obstruction in the Hudson river, within the city lim- 
its, where such obstruction was not caused by the city. 
The defendant did not own nor did it sink the boat. 
It neither caused nor in any wise contributed toward 
the creation of the nuisance. Therefore Brayton v. 
Fall River, 113 Mass. 218; Haskell v. New Bedford, 108 
id. 216; Rolling Mills v. Cambridge, 117 id. 396; Frank- 
lin Wharf v. Portland, 67 Me. 46, and Sleight v. City 
of Kingston, 11 Hun, 594, cited by the appellant, are 
notin point. The liability, if any, must be founded 
on a duty to keep the navigable waters of the Hudson, 
within the city limits, free from obstruction. The ob- 
ligation to keep streets and highways in a safe condi- 
tion for public use cannot be invoked against the de- 
fendant here, for while the river is a highway for the 
passage of vessels, that portion of it which happens to 
be embraced within the boundaries of a city is not one 
of its highways, so as to burden it with the duty of re- 
moving obstructions and keeping it safe for navigation. 
Seaman v. Mayor, 80 N. Y. 239. The river, being a 
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is subject to regulation by Congress, but the State, be- 
cause of its great interestin the continuing availability 
of navigable waters within its borders for vessels, may 
properly assume to remove such obstacles as may from 
time to time prove a menace to successful navigation, 
provided always that it does not impair freedom of 
navigation under the acts of Congress, or interfere with 
any system of improvement provided by the general 
government. But while the general government, to- 
gether with the aid of the State government, may and 
generally does provide for the removal of obstacles 
which are 2 hindrance to navigation, and the doing of 
other necessary things for the encouragement and pro- 
tection of commerce, and performance in that respect 
is regarded asa duty, still it is not one that the indi- 
vidual may enforce. Winpenny v. Philadelphia, 65 
Penn. St. 135, 140. (2) Nor is such liability created by 
the passage of an ordinance providing that wherever 
any vessel shall be sunk in the river within the city’s 
jurisdiction the street commissioner shall notify the 
owner to remove the vessel, and if such notice is not 
complied with the street commissioner shall remove 
the vessel himself, and sell the vessel or its loading to 
pay the expenses of removal, since the city charter 
(Laws 1883, chap. 298, tit. 3, § 44) provides that nothing 
therein contained shall render the city liable for a fail- 
ure to enforce any ordinance. (3) So much of such 
ordinance as provides that the street commissioner 
may sell the vessel or the loading thereof to pay the 
expenses of removal is invalid, as creating a forfeiture, 
in the face of the statute prescribing that the city shall 
enforce its ordinances by fines and penalties in an 
amount not exceeding that named in the act. Second 
Division, March 8, 1892. Coonly v. City of Albany. 
Opinion by Parker, J. 10 .N. Y. Supp. 512, affirmed. 


NEGOTIABLE INSTRUMENT—NOTE—ORDER ON EXEC- 
UTORS--STATUTE OF FRAUDS.—(1) A testatrix executed 
and delivered to plaintiffthe following writing: ‘‘One 
year after my death I hereby direct my executors to 
pay J. [plaintiff], his heirs, executors or assigns, the 
sum of $1,976.90, being the balance due him for cash 
advanced at various times by him to H., my son, and 
others, as per statement rendered by him this day, 
without interest.’’ eld, that such writing was a 
promissory note, and not a testamentary paper. Carn- 
wright v. Gray, 127 N. Y. 92, followed. (2) The addi- 
tion of the words in such note that the money is due 
the payee “for cash advanced at various times to H., 
my son, and others, us per statement rendered by him 
this day,” does not alter the implication that the 
money is due the payee from the maker, so as to bring 
it within the statute of frauds. March 15, 1892. Hege- 
man v. Moon. Opinion by Peckham, J. 15 N. Y. 
Supp. 596, affirmed. 


PLEADING—CONSTRUCTION OF STATUTES.—In plead- 
ing the construction of a statute of another State by 
the courts thereof, it is sufficient to aver what the 
courts have decided under such statute, it not being 
necessary to set outthe facts on which the decision 
was rendered, nor to refer to the case by title, nor 
when or where reported. Marie v. Garrison, 83 N. Y. 
14, and Lorillard v. Clyde, 86 id. 384. Second Division, 
March 15, 1892. Angell v. Van Schaick. Opinion per 
Curiam. 9N. Y. Supp. 568, reversed. 


QUIETING TITLE — POSSESSION — DEED.—(1) Under 
the Code of Civil Procedure, section 1638, providing 
that wherea person has been, or he and “ those whose 
estate he has’’ have been, in possession of land for 
three years, he may bring an action to determine ad- 
verse claims thereto, a wife who, since her husband’s 
death, has lived iv part of a house and collected rents 
from the tenants of the otber portions, may bring such 
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action when her possession and that of her husband 
have continued through a period of three years. (2) 
An instrument in the form of a deed, executed bya 
husband on his death bed, conveying all his property 
to his wife, signed, sealed and acknowledged, and de- 
livered to a physician with instructions that it should 
be kept for his wife until hisdeath, and then recorded 
is adeed and not an attempted testamentary disposi 

tion of the property. Second Division, March 8, 1892. 
Deifendorf v. Deifendorf. Opinion by Brown, J. 8 
N. Y. Supp. 617, affirmed. 


RAILROADS—ELEVATED—BENEFITS TO ABUTTERS.— 
In an action for damages to plaintiffs premises by an 
elevated railroad in the avenue abutting such prem- 
ises, the court properly refused to find that “ there has 
been a general rise in the value of real estate situated 
on the avenue, and this increase is largely attributable 
to the existence and operation of defendant’s rail- 
road,”’ as such facts were immaterial where there was 
sufficient evidence in the case to warrant a finding that 
plaintiff had been damaged in his property rights by 
the construction, maintenance and operation of such 
railroad. Bohm v. Railway Co. (N. Y. App.), 29 N. Y. 
Rep. 802, distinguished. March 22, 1892. Storck v. 
Metropolitan El. Ry. Co. Opinion by Gray, J. 14 N. 
Y. Supp. 311, affirmed. 

ELEVATED—INJURY TO ABUTTERS—EVIDENCE. 
—In an action for damages to premises, occasioned by 
the maintenance of an elevated railway in the street 
on which such premises abut, evidence that the value 
of land on the street has not increased in the same pro- 
portion as land in the side streets is admissible, and 
may be considered, with other evidence, as to whether 
the premises in question have increased in value to the 
same extent that they would have done but for the 
presence of theroad. Bohm v. Railway Co. (N. Y. 
App.), 29 N. E. Rep. 802, distinguished. March 22, 1892. 
Becker vy. Metropolitan El. Ry. Co. Opinion by Peck- 
ham, J. 14 N. Y. Supp. 312, affirmed. 

STREET — NEGLIGENCE — EVIDENCE. — A sec- 
tion of sewer-pipe standing on the edge of an exca- 
vation, and within eighteen to twenty-four inches of 
the rail of a horse-car track, was struck by a passing 
car so that it fell into the excavation and injured a 
workman there. Before reaching the place the driver 
stopped the car, and did not proceed until he was no- 
tified to do so by the foreman in charge of the work- 
men. Held, that it was not shown that the driver was 
negligent. A careful man is guided by a reasonable 
estimate of probabilities. His precaution is measured 
by that which appears likely, in the usual course of 
things. The rule does not require him to use every 
possible precaution to avoid injury to others. He is 
only required to use such reasonable precautions to 
prevent accidents as would ordinarily be adopted by 
careful, prudent persons under like circumstances. 
Barker v. Savage, 45N. Y.191; Ray Neg. 133. Hed 
the pipe stood in front of the defendant’s car, so that 
the driver could have seen that the car must neces- 
sarily strike it, a different question would have been 
presented. The pipe was not so placed. It was negli- 
gently placed by the employees of the contractor so 
near the track that it was hit by the car, but the driver 
standing upon the platform, looking at it from that 
position, could not see that his car would hit. He pro- 
ceeded under the signal of the foreman, with the sup. 
position that the employees of the contractor had 
placed it a sufficient distance to permit the passage of 
his car, and under the circumstances, it does not ap- 
pear to us that it was necessary for him to stop and 
measure before proceeding, and that he is chargeable 
with negligence because of his failure so to do. He 
but did what every other man would have done under 
like circumstances. Second Division, March 15, 1892, 











Schmidt v. Steinway & H. P. Ry. Co. Opinion by 
Haight, J. Bradley, Vann and Brown, JJ., dissenting. 
10 N. Y. Supp. 672, reversed. 

SALE—RESCISSION BY SELLER—RECOVERY OF PAY- 
MENT—RESTORATION—DEMAND.—An action to recover 
the value of property transferred by. plaintiff to de- 
fendant, as part payment on acontract for the pur- 
chase by plaintiff from defendant of chattels, may be 
maintained without a previous restoration of the pro- 
ceeds of certain of the chattels which plaintiff had sold 
with defendant’s consent, and without a demand on 
defendant for the amount claimed, defendant having 
assumed to rescind the contract by retaking and sell- 
ing the chattels, title to which he had by his contract 
with plaintiff retained as security for full performance 
of the contract. March 15, 1892. Brewster v. Wooster. 
Opinion per Curiam. 9N. Y. Supp. 312, reversed. 
RESCISSION—EVIDENCE.—In an action to re- 
scind a sale of corporate stock, defendant testified that 
he did not sell the stock to plaintiff; that he had noin- 
terest in the stock, and never owned it or had it in his 
possession. A witness testified that he, as the agent 
of H., entered into an agreement with plaintiff for the 
sale of the stock before plaintiff had even seen defend- 
ant. An interview took place between the parties to the 
suit before the actual transfer of the stock, at which 
plaintiff claimed that defendant ratified all the repre- 
sentations made by such agent relative to the stock, 
while defendant denied that the subject of the inter- 
view had any relation to the sale of the stock. After 
the interview plaintiff went to the office of the com- 
pany, where he handed his check for the price of the 
stock to defendant, and the stock was then trans- 
ferred to plaintiff. The original certificates were in 
the possession of the company’s secretary, who put 
plaintiff's name in the blank power of attorney thereon 
and then issued to him anew certificate of stock. The 
check was payable to defendant’s order, and he in- 
dorsed it and deposited it to his own credit, and paid 
the agent theamount of hiscommission. It further 
appeared that the stock wasthe property of one M., 
in Paris, who acted through a broker in New York, 
and defendant testified that he acted as the agent of 
such broker; that after depositing the check, defend- 
ant sent nearly the whole amount thereof by cable to 
M., leaving about $800 unaccounted for. Held, that a 
finding that defendant did not sell the stock either 
personally or through such agent of H., would not be 
distured on appeal. March 15, 1892. Aron v. De Cas- 
tro. Opinion by Peckham, J. 13 .N. Y. Supp. 372, af- 
firmed. 


SHIP AND SHIPPING—LIABILITY OF OWNERS—NEG- 
LIGENCE OF PHYSICIAN.—Under the Passengers’ Act 
of Great Britain,’passed August 14, 1855, which pro- 
vides that every passenger ship shall carry a duly- 
qualified medical practitioner, and that the owner 
shall furnish a proper and necessary supply of medi- 
cines, to be properly packed and placed under the 
medical practitioner’s control, the ship-owner is not 
liable for injuries incurred by a passenger by taking 
calomel furnished by the medical practitioner through 
negligence or mistake, in response to a request for qui- 
nine. The defendant’s liability must be sought for in 
its failure to perform the duty imposed upon it by the 
statute. Beyond that it had assumed none, and had 
none to perform, aud consequently violated none, ow- 
ing to its passengers. If the things which the statute 
required it to do were performed with due and proper 
care, its duty to the passengers was discharged. The 
obligations imposed by the statute were twofuld: 
First, toemploy a duly-qualified physician; and sec- 
ond, to provide a supply of medicines properly packed 
and labelled, and suitable and necessary for disease in- 
cident to sea voyages. When these two thiugs had 
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been done, and the certificate of their performance 
given by the government officers, the ship was permit- 
ted to proceed upon its voyage, and the medicines were 
from that time under the charge of the physician, to 
be used at his discretion. No negligence is claimed to 
exist in the performance of either of these daties. No 
evidence was offered that the supply of medicine was 
insufficient in quantity or quality, and the respond- 
ent’s counsel concedes that the competency of the 
physician was established, and the court charged the 
jury that for his negligence the defendant was not re- 
sponsible. As already stated, there was no evidence 
of a failure to provide an adequate and proper quantity 
of medicine, of good quality, and none that they were 
not properly packed and labelled, or that the “surgery” 
was not properly fitted up, or that it was an improper 
place for the purposes designated. When the ship-owner 
has employed a competent physician, duly qualified as 
required by the law, and has placed in his charge a sup- 
ply of medicine sufficient in quantity and quality for 
the purposes required, which meet the approval of the 
government officials,and has furnished to the physi- 
cian a proper place in which to keep them, we think it 
has performed its duty to its passengers; that from 
that time the responsible person is the physician, and 
errors and mistakes occurring in the use of the medi- 
cinesare not chargeable to the ship-owner; and that 
no ditferent rule is applicable to such mistakes as are 
the result of improper arrangement in the care of the 
medicines than to those which are the result of errors 
in judgment. The work which the physician does after 
the vessel starts on the voyage is his, and not the ship- 
owner's. It is optional eutirely with the passengers 
whether or not they employ the physician. They may 
use his medicines or not, as they choose. They may 
place themselves under his care, or go without attend- 
ance, as they prefer, and they determine themselves 
how farand to what extent they will submit to his 
control and treatment. The captain of the ship can- 
not interfere. The physician is not the ship-owner’s 
servant, doing his work, and subject to his direction. 
Tn his department, in the care and attendance of the 
sick passengers, he isindependent of all superior au- 
thority except that of his patient, and the captain of 
the ship has no power to interfere,except at the pas- 
senger’s request. ‘These views find support in Laub- 
heim v. Steamship Co., 107 N. Y. 229, and in O’Brien 
v. Steamship Co. (Mass.), 28 N. E. Rep. 266. Second 
Division, March 8, 1892. Allan v. Siute S. S. Co., Lim- 
ited. Opinion by Brown, J. 8 N. Y. Supp. 803, re- 
versed. 


STATUTE OF FRAUDS—DEBT OF ANOTHER—PURCHASE 
BY ARBITRATOR—PUBLIC POLICY—OBJECTIONS NOT 
RAISED BELOW.—(1) An oral agreement by one of the 
appraisers appointed to assess the value of insured 
goods damaged by fire, to purchase the goods from the 
owner, and pay the price to the insurance company, 
such sum to be included in the final award, or if such 
company became insolvent within sixty days, to pay 
same to the owner directly, is not within the statute of 
frauds, as a promise to answer for the debt or default 
of the insurance company. (2) The facts that the pur- 
chaser was an arbitrator, and that he agreed to pay a 
sum equal to the value of the goods before the fire, do 
not render the contract so opposed to public policy that 
the Court of Appeals will declare it void where the ob- 
jection was not raised below. Second Division, March 
15, 1892. Goodman v. Cohen. Opinion by Vann, J. 
Follett, C. J., and Landon, J., dissenting. 8 N. Y. 
Supp. 859, affirmed. 


VENDOR AND PURCHASER—INCUMBRANCES—RIGHTS 
OF PURCHASER.—‘1) A contract to sell land stated that 
a mortgage on the property, assumed by the purchaser, 
had five years to run when iu fact it had only three. 





Three days before the day set for completing the pur- 
chase the purchaser discovered the error, and notified 
the vendors that he would insist on an extension of the 
mortgage, and refused to extend the time of closing. 
Five days after the date set for closing the purchaser 
made acontract forthe purchase of other land, and 
three days later the vendors tendered an extension of 
the mortgage and a deed tothe property. Held, that 
the purchaser was justified in refusing to complete the 
purchase after the time specified in the contract, and 
was entitled to recover from the vendors money ex- 
pended about the purchase. (2) The purchaser was 
not required, in lieu of the contract in respect to the 
mortgage, to accept security against damage by reason 
of the maturity of the mortgage two years earlier than 
represented. Although the time may not necessarily 
be of the essence of acontract for the sale of real es- 
tate, it is treated in this State as material in such sense 
that unreasonable or unexcusable delay of one of the 
parties to it may deny to him relief, and when, during 
his default or delay, circumstances have intervened 
which will rendersubsequent performance by the other 
party prejudicial or detrimental to him, those facts are 
properly matters of consideration, and will ordinarily 
relieve him from the obligation of the contract. Bank 
vy. Thomson, 55 N. Y. 7; Day v. Hunt, 112 id. 191; 
Hubbell v. Van Schoening, 49 id. 826. Second Divis- 
ion, March 8, 1892. Schmidt v. Reed. Opinion by 
Bradley, J. 9N. Y. Supp. 705, affirmed. 


WHARFINGER—NEGLIGENCE.—In an action to re- 
cover damages for injury to plaintiffs’ barge and cargo 
while moored at defendant’s wharf, it appeared that 
the water at the wharf was so shallow that at low tide 
the barge rested on the bottom, which sloped down- 
ward from the dock, causing the barge to overturn. 
The barge had been moored at the wharf, and resting 
on the bottom at low tide, fur teu days before the acci- 
dent, and there was evidence that the water was as 
deep at low tide as plaintiffs’ employee in charge of the 
barge had said was necessary forits safety. Held, that 
it was nut error to refuse toinstruct the jury that “if 
the defendant made the statement that this place was 
all right, the plaintiffs had a right to rely on that state- 


ment. Second Division, March 8, 1892. Wroman v. 
Rogers. Opinion by Bradley, J. 5N. Y. Supp. 426, 
affirmed. 


WILLS — CONSTRUCTION — ESTATE DEVISED.— Testa- 
tor devised to his step-daughter W., and to his daugh- 
ter C., each a third of his land, and then gave to his 
wife B. one-third; ‘that is to say, her dower right of 
my estate.’ The person referred to as his wife was 
not legally such, she having previously been married 
to a person to whom a divorce had been granted with 
a restriction on her remarriage. W. was the daughter 
of B. by her divorced husband, and C. was born of the 
cohabitation of testator and B. He had no heir to 
whom the remainder would descend if it were held 
that B. took only a life estate. Held, that testator 
would be considered to have intended that she take a 
third in fee. The law favors a construction which 
will prevent partial intestacy. Redfield in his work on 
Wills says: ‘“‘The courts have for a long time inclined 
very decidedly against adopting any construction of 
wills which would result in partial intestacy, unless 
absolutely forced upon them. This has been done 
partly as a rule of policy perhaps, but mainly as one 
calculated to carry into effect the presumed intention 
of the testator, for the fact of making a will raises a 
strong presumption against any expectation or desire 
on the part of the testator of leaving any portion of his 
estate beyond the operation of his will.” Vol. 2, p. 442. 
This proposition has also received attention in Lyman 
v. Lyman, 22 Hun, 261-263; Vernon v. Vernon, 53 N. 
Y. 350-361; Provoost v. Calyer, 62 id. 545, and Byrnes 
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v. Baer, 86 id. 210-218. If the words “that is to say, 
her dower right ’’ were omitted the devise would un- 
questionably carry the fee. For the reasons already 
given the conclusion is reached that they were not em- 
ployed for the purpose of restricting or cutting down 
the estate, and the clause should accordingly be read 
as devising to Babetta the fee of an undivided one- 
third of testator’s real estate. Second Division, March 
8. 1892. Schult v. Moll. Opinion by Parker, J. 10 N. 
Y. Supp. 703, affirmed. 

WILLS—INTEREST OF LEGATEES. — Testator, after 
giving six legacies, bequeathed $8,000 to his executors, 
to be held in trust for the use and benefit of his sister 


J. during her life, and to be divided between her two. 


daughters at her death, and then directed that the res- 
idue of his estate should be divided ‘“‘among the lega- 
tees mentioned in thismy will, * * * share and 
shure alike. * * *.” Held, that the residuum 
should be divided into seven equal shares, one of 
which should be given to the executors and held by 
them on the same trustas the legacy of #8,000, which 
they were required to hold for the benefit of J. and her 
daughters. The first thing which impresses us upon 
reading the will is the absolute impartiality of the fa- 
vors shown by the testator to the different collateral 
branches of his family in disposing of the bulk of his 
estate. Each branch is given, through its chosen rep- 
resentative, exactly the same sum. It is not to be in- 
ferred that the testator intended to break up this 
equality of distribution in disposing of the residuary 
estate. For some undisclosed reason, he selected his 
executors as the recipients, in the first instance, of the 
legacy given for the benefit of Mrs. Clanny and her 
daughters, and it is probable that the same reason 
would have been equally potent in determining the di- 
rection which the share of the residuary fundintended 
for her family should take. It is not likely that he 
would have given to them, unprotected by any trust, a 
sum which, if the appellant’s contention is upheld, 
would amount to nearly one-half of the legacy in trust. 
It is also to be observed that the main object of the 
conversion of the real estate into money is to provide 
the funds for the payment and discharge in full of the 
several legacies given in the previous provisions of the 
will, one of which isthe legacy to the executors, and 
when in the same clause he directs that if, after the 
satisfaction of such legacies, there should be any resi- 
due, it should be equally divided between the legatees 
mentioned in the will, he evidently had in mind the 
sume persous to whom the general legacies were to be 
paid, who iu the fifth clause, as we have seen, are the 
executors as trustees, and not the beneficiaries of the 
trust. March 15, 1892. /n re Logan’s Estate. Opinion 
by Maynard, J. 16 N. Y. Supp. 737, modified. 
TESTAMENTARY POWERS—NATURE OF ESTATE. 
—A testator gave his wife the use and income of one- 
third part of a house and lot for her life, and author- 
ized his executors to lease the remaining two-thirds of 
said house and lot, to pay all taxes, expenses and re- 
pairs thereon, and to divide the residue of the income 
thereof among the testator’s children. Held, that the 
executors had power to rent the entire house, but that 
all the taxes, expenses and repairs should be taken out 
of the children’s two-thirds of the rent, especially 
where that construction of the will has been acqui- 
esced in for years by all the interested parties. Second 
Division, March 8, 1892. Starry. Starr. Opinion by 
Haight, J. 7 N. Y. Supp. 580, affirmed. 


WITNESS—TRANSACTIONS WITH DECEDENT—ACTION 
ON NOTE.—It appearing in an action against G., as in- 
dorser of a note, that it was made payable to him by 
P., and that it was one of several given by P., G. and 
others, in payment for certain rights purchased of H., 
who was dead, G. was incompetent, under the Code of 








Civil Procedure, section 829, prohibiting the examina- 
tion of a party as to transactions with decedents, to ex- 
plain why it was that the note was made payable to 
himself. Second Division, March 8, 1892. Sallade v. 
Gerlach. Opinion by Landon, J. 7 N. Y. Supp. 181, 
affirmed. 


—_>—__— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSTITUTIONAL LAW — RIGHT TO JURY TRIAL. 
CRIMINAL LAW—FALSE PRETENSES--OBTAINING BOARD 
BY FRAUD.—(1) The first section of the act under 
which this prosecution is had is as follows: “Every 
person whoshall obtain board or lodging in any hotel 
or boarding-house by means of any trick or deception, 
or false or fraudulent representation or statement or 
pretense, and shall fail or refuse to pay therefor, shall 
be held to have obtained the same with the intent to 
cheat and defraud such hotel or boarding-house 
keeper, and shall be deemed guilty of a misdemeanor.” 
We do not think this act denies the accused the right 
of trial by jury of any fact constituting an essential 
element of the crime denounced by it. The crime 
consists in obtaining board or lodging by a trick, ete., 
and failing to pay therefor. It must be left to the 
triers of the fact whether the board was so obtained 
and not paid for. These facts when proved are de- 
clared by this act to be evidence of an intent to cheat 
and defraud, and this the Legislature had the power 
todo. Com. v. Williams, 6 Gray, 1; State v. Hurley, 
54 Me. 562; State v. Day, 37 id. 244; Bish. St. Cr., 
§ 1050; Whart. Crim. Ev., § 715; 26 Alb. L. J. 63, and 
cases cited. It may beconceded that the Legislature 
has no power to create artificial presumptions of guilt, 
but the act in question does not do this, nor attempt 
to doit. Noaffirmative right of the citizen is denied 
ortaken away. It.is morally wrong to obtain board 
“by means of a trick or deception, or false or fraudu- 
lent {representation or statement or pretense,” and 
hence it is competent for the law-making power to de- 
clare it a crime and provide for its punishment. State 
v. Burgdoerfer (Mo. Sup.), 17 S. W. Rep. 646. A pre- 
sumption of an intent to cheat and defraud, arising 
from the fact that board is obtained by means of a 
trick, ete., is not an artificial but a probable and rea- 
sonable one, and the authorities above cited are tothe 
effect that such a presumption may be declared by 
statute. 2) The trial court ought to have directed 
the jury to acquit defendant on the evidence, which 
shows that she registered at the Southern Hotel July 
29, 1891, and was assigned toaroom. On July 3l she 
sent for the manager of the hotel, and rented a room 
as a studio, stating she was an artist, and inquired as 
to the time of payment of bills, and stated “ that it 
would be inconvenient for her to pay at the end of a 
week, for the reason that she expected a remittance, 
which would come to her at the end of two weeks, and 
she wanted to know if she couldn’t arrange so that she 
might pay at theend of two weeks.” The manager as- 
sented to this, and she asked him if the check which 
she was to receive would be accepted in payment for 
her board. He told herit would. He did not ask her 
nor did she tell him the name of the person from 
whom she expected the remittance. The bill for board 
was made out at the end of two weeks. She wrotea 
note saying it would be paid next day without fail; 
that her remittance had not come as she expected, but 
thought it would certainly be there that evening. The 
remittance did not come, and failing to pay her board 
she was in two or three days excluded from her room, 
and was not thereafter permitted to get meals at the 
hotel. During her stay there she had taken to her stu- 
dio paint materials and easels worth about $30, and 
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left a picture partly painted on canvas, which with 
her trunk were retained by those in charge of the 
hotel. This is substantially the evidence as to the cor- 
pus delicti, and it wholly fails to prove that defendant 
obtained board “by means of a trick or deception, or 
false or fraudulent representation, statement or pre- 
tense.”’ She certainly was guilty of no trick by means 
of which she obtained the board. Her statement that 
she was an artist was true, and her statement that she 
expected a remittance in two weeks was not proved to 
be false,and if it had been it would have been in- 
sufficient to justify a verdict of guilty of the crime 
charged. We takeit that beyond question the same 
rules of interpretation must be applied to the act un- 
der which defendant is prosecuted as are applied to 
section 5564 of the Revised Statutes of 1889, which de- 
fines the crime of obtaining money or property by false 
pretenses. Speaking of this crime Judge Adams, in 
State v. Evers, 49 Mo. 542, says: ‘‘ The essence of the 
crime of obtaining money or property by false preten- 
ses is that the false pretense should be of a past event, 
or of a fact having a present existence, and not of 
something to happen in the future.’’ And this doc- 
trine was reasserted by this court in State v. De Lay, 
93 Mo. 95. But not only must the false pretense or 
representation be of a pastevent or an existing fact, 
but the board must be obtained by means of it. Ic 
must be made forthe purpose of obtaining the board, 
and the hotel or boarding-housekeeper must believe it 
and in reliance on it furnish the board. See the Evers 
and De Lay Cases above cited. We do not think it can 
be fairly inferred from the evidence that defendant in 
this case stated to the manager of the Southern Hotel 
that she expected a remittance for the purpose of ob- 
taining board. She registered at the hotel on July 29, 
and without being questioned or making any state- 
ment she was assigned a room. In this manner she 
obtained board in the first instance. On July 31 she 
sent for the manager, and upon inquiry she was in- 
formed that bills for board were payable weekly. She 
replied that she could not pay till tbe end of two weeks 
at which time she expected a remittance. It appears 
therefore that she got board for two days,and she 
could have continued there for one week at least, with- 
out saying a word about payment of the bills. Per- 
sons intending to perpetrate tricks, or obtain money, 
property or other valuable thing by means of a false 
pretense, do not ordinarily proceed in this way. They 
usually defer their false statements till they are forced 
to the wall. Here defendant made the statements 
voluntarily. She said sheexpected a remittance. She 
testified she did expect it, and there was no evidence 
whatever that she did not. But conceding that this 
statement was false, i. e., she did not expect a remit- 
tance, still she did not obtain the board by means of it, 
for it is perfectly manifest from the evidence that the 
manager of the hotel did not rely on it when he con- 
sented to extend the time of paymentof her board 
bill. It is inconceivable that an ordinary business man 
would give credit on the faith of such a statement 
without inquiring who the party is who is to make the 
remittance, and that is what the manager of the hotel 
in this case did. Hence all the elements of the crime 
charged against defendant are lacking. Her represen- 
tation, if false at all, was of a future event, and the 
manager of the hotel did not credit her for board on 
the faith of it. Mo. Sup. Ct., Feb. 2, 1892. State v. 
Kingsley. Opinion by Thomas, J. 


CRIMINAL LAW — ACCOMPLICES — INSTRUCTIONS. — 
Where the principal evidence against a defendant is 
the testimony of his co-defendants, who admit that 
they committed the crime, and say that the defendant 
hired them to do it, it is reversible error to refuse to 
instruct the jury tothe effect that, while a person ac- 





cused of crime may be convicted upon the uncorrobo- 
rated testimony of an accomplice, stilla jury should al- 
ways act upon such testimony with great care and cau- 
tion, and subject it to careful examination in the light 
of all other evidence in the case, and ought not to con- 
vict upon such testimony alone unless, after a careful 
examination of such testimony, they are satisfied be- 
yond a reasonable doubt of its truth, and that they can 
safely rely uponit. Ithas often been questioned in 
England and in this country, by courts of the bighest 
respectability, whether convictions on such testimony 
alone should be allowed to stand, but it is held by this 
court, in conformity with the prevailing ruling else- 
where, that convictions may be sustained on such tes- 
timony alone, although the court may in its discretion 
in such cases advise the jury not toconvict. Gray v. 
People, 26 Ill. 347; Cross v. People, 47 id. 153; Collins 
v. People, 98 id. 584, and Friedberg v. People, 102 id. 
160. But the authorities agree, and common sense 
teaches, that such evidence is liable to grave suspicion, 
and should be acted upon with the utmost caution, 
for otherwise the life or liberty of the best citizen 
might be taken away on the accusation of the real 
criminal, made either to shield himself from punish- 
ment orto gratify his malice. And thus it is said in 1 
Phillipson Evidence (Cow. & H. and Edw. notes), page 
111: ‘Accomplices, upon their own confession, stand 
contaminated with guilt. They admit a participation 
in the very crime which they endeavor by their evi- 
dence to fix upon other persons. They are sometimes 
entitled to earn a reward upon obtaining a conviction, 
and always expect toearn a pardon. Accomplices are 
therefore of a tainted character, giving their testimony 
under the strongest motives todeceive. * * * And 
it is said in Best on Evidence, page 266, section 170, in 
speaking of approvers and accomplices: ‘ No doubt 
if it was not absolutely necessary for the execution of 
the law against notorious offenders that accomplices 
should be received as witnesses, the practice is liable to 
many objections, and though, under this practice, they 
are clearly competent witnesses, their single testimony 
alone is seldom of sufficient weight with the jury to 
convict the offenders, it being so strong a temptation 
toa man tocommit perjury if by accusing another he 
can escape himself. Let us see what has come in lieu 
of the practice of approvement: A kind of hope that 
accomplices who behave fairly, and disclose the whole 
truth, and bring others to justice, should themselves 
escape punishment. This is in the nature of a recom- 
mendation to mercy. The accomplice is not assured 
of his pardon, but gives his evidence in vinculis, in 
custody, and it depends on the title he has from his 
behavior whether he shall be pardoned. * * *’’ See 
also to like effect 1 Greenl. Fv., § 379: 1 Whart. Crim. 
Law (7th ed.), 785. I[ll. Sup. Ct., March 24, 1892. Hoyt 
v. People. Opinion by Scholfield, J. 


MUNICIPAL CORPORATIONS—REMOVING TREES FROM 
SIDEWALK.—Trees which have been for a long time 
growing on the sidewalk of a public street, and which 
obstruct travel thereon, are an obstruction, and cannot 
be regarded as a mere encroachment, so as to make 
their removal by the city unlawful without a hearing 
or notice to the abutting lot-owner. It was the duty 
of the city to keep its streets and sidewalks free and 
clear of obstructions for the use of persons travelling 
over and along the same, and there can be no doubt 
but that the city would have been liable in damages to 
any person travelling along and over the walk in ques- 
tion, inthe night-time, who without fault on his part 
had been injured by running against these trees, situ- 
ated within the limits of the walk. There can be no 
doubt that the common council had the right there- 
fore to treat them as obstructions to the public travel, 
and a nuisance, and to abate the nuisance in the man- 
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ner they did, to protect the public in the lawful use of 
the sidewalk, and the city from liability for injuries 
which might be sustained by persons passing along and 
over it, and who might be injured by such obstruc- 
tions. Whether the trees were obstructions to travel, 
and ought to be removed in order to make the side- 
walk reasonably safe for travel, was we think a maf- 
ter within the quasi legislative discretion conferred on 
ene Common council by the city charter. It was not 
seriously contended on the part of the plaintiffs but 
that the city authorities might authorize the removal 
of the trees, but it was claimed that they constituted 
an encroachment, and were not obstructions to the 
walk or street, and that they could not be removed 
without a hearing on notice. An encroachment isa 
gradual entering on and taking possession by one of 
what is not his own, the unlawful gaining upon the 
rights or possessions of another. The fencing in or in- 
closing of a portion of a street or highway by a fence 
or wall, or the occupancy of it, would be an encroach- 
ment, and as there may be uncertainty as to the exact 
line of the street or highway, it may be necessary, in 
order to remove it, that notice be given, so that the 
question of encroachment may be first passed upon by 
a jury. An obstruction is a blocking up, filiing with 
obstacles or impediments, an impeding, embarrassing 
or opposing the passage along and over the street, and 
to constitute it such it need not be such as to stop 
travel. The provisions in the city charter on the sub- 
ject of encroachments and obstructions of streets and 
sidewalks give very extensive and comprehensive pow- 
ers to the common council, of a quasi legislative char- 
acter, but without any particular directions as to the 
manner of their exercise, and these powers are pecu- 
liarly adapted to the needs of a growing and populous 
village or city. They are not only very comprehensive 
and far-reaching, but they clearly extend to the cutting 
down and removal of the trees in the manner adopted 
in the present iustance, as they were manifestly ob- 
structions to the sidewalk, although room was left on 
the walk for foot travel to pass. It was not necessary, 
in order that they should constitute an obstruction, so 
as to authorize their removal, that they should inter- 
rupt or stop travel. The case of State v. Leaver, 62 
Wis. 392, is decisive on this subject. It surely cannot 
be maintained that the plaintiffs have the right to 
plant and maintain other trees in their place within 
the sidewalk, or that other lot-owners can plant in like 
manner and maintain trees thus situated. As already 
stated, the plaintiffs had a right of property in the 
trees, in the sense that they might have cut or removed 
them, or maintained an action against any one who 
did so, not acting under authority of the common 
council; but it does not follow that they had the right 
to keep and maintain them, standing within the side- 
walk, in defiance of the resolution of the common 
council, insisting in the interests of the public upon 
their removal. The case of Pauer v. Albrecht, 72 Wis. 
416, is clearly not in point, for it was a case of an en- 
croachment, and the charter did not contain provis- 
ions authorizing the removal of encroachments, and the 
proceedings had to be, if at all, under the general stat- 
ute. A. permanent obstruction, such as trees standing 
within a sidewalk or travelled street, or stone columns 
which may interfere with public travel, constitutes 
per se a public nuisance, and may be summarily re- 
moved by direction of the common council. Wis. Sup. 
Ct., Feb. 23, 1892. Chase v. City of Oshkosh. Opinion 
by Pinney, J. 


RELIGIUUS SOCIETIES—INCORPORATION—NOTICE— 
WITHDRAWAL OF FACTION.— Where there are two fac- 
tions in a church, each claiming to be the true church, 
and entitled to the enjoyment of its temporalities, the 
members of one faction, by keeping up a separate or- 
ganization, holding separate services under another 





pastor, and supporting only their own organization, do 


not thereby withdraw from the church but are still 
merabers, and an incorporation by them upon due no- 
tice to the other faction is an incorporation of the en- 
tire church, and serves to invest the corporation with 
the legal title to the church property. West Koshko- 
nong Congregation v. Ottesen (Wis.), 49 N. W. Rep. 26, 
followed. Wis. Sup. Ct., Feb. 23, 1892. Holm v. Holm. 
Opinion by Cassoday, J. 

STATUTE — ‘* TRAVELLER’’— INFANTS PLAYING IN 
STREET.—Where several boys had been playing on 
their way home in a public street, and had stopped to 
rest, and one of them, while walking along before the 
others, came in contact with an electric wire which 
had been allowed to hang within «a few feet of the 
street,.and from which he received a severe shock, the 
fact that just before the injury he had been using the 
street forthe purpose of play did not divest him of 
the character of a traveller within the Public Statutes, 
chapter 52, section 1, which declare that the streets 
shall be kept in repair so that the same may be reason- 
ably safe for ‘‘ travellers.”” It was held in Blodgett v. 
Boston, 8 Allen, 237, that a person who is using a high- 
way simply for the purpose of play is not to be deemed 
atraveller. The court dwelt upon the fact that the 
plaintiff in that case was using the street for a purpose 
entirely foreign to any design or intent to pass or re- 
pass over it for the purpose of travel, and confined the 
expression of opinion to that precise case. In the 
present case the plaintiffs had been looking at the 
search-lights on a man-of-war ship from Warren 
bridge, and were on their way home in Charlestown, a 
considerable distance from the bridge, playing ‘‘ tag” 
as they went, There was testimony tending to show 
that just before the time of the injuries they had 
stopped to get breath; that Graham walked away from 
the rest; that he was not running at the time, nor was 
any one in pursuit of him, but that he was walking 
straight ahead, when he came in contact with the wire, 
and that upon hearing his outery or seeing him in 
trouble, Harkins went to his assistance, and the others 
went to help Graham and Harkins. There is not much 
difficulty in respect to the other plaintiffs besides 
Graham. The evidence tended to show that they 
were then engaged in trying to render assistance, and 
were not pursuing the game. As toGraham, the case 
is closer, but there was evidence that he was uctually 
on his way home, and that he was walking at the mo- 
ment of receiving the injury. He was rightfully trav- 
elling home on the highway. He was not using the 
highway merely for the purpose of play, but also and 
perhaps principally for the purpose of getting home. 
Tn Tighe v. Lowell, 119 Mass. 472, this element was 
lacking. Amusing himself as he went is not neces- 
sarily inconsistent with his being a traveller. Gulline 
v. Lowell, 144 Mass. 495; Bliss v. South Hadley, 145 id. 
91; Hunt v. Salem, 121 id. 294. It seems to a majority 
of the court that upon the evidence the finding of the 
court as to all of the plaintiffs may be supported. 
Mass. Sup. Jud. Ct., Feb. 25, 1892. Graham v. City of 
Baston. Opinion by Allen, J. 


—~>—_——_. 
NEW BOOKS AND NEW EDITIONS. 


RIcE ON EVIDENCE. 

The General Principles of the Law of Evidence with their ap- 
plication to the trial of civil actions at common law, in 
equity and under the Codes of Civil Procedure of the 
several States. In two volumes. An appendix to volume 
2 contains the Code provisions in New York and Califor- 
nia. By Frank S. Rice. Rochester, Lawyers’ Co-opera- 
tive Pub. Co. Pp. cxciii, 1456. 

There has been for many years an evident demand 
for an exhaustive and scientific treatise on evidence. 

Notwithstanding several later works of more or less 
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pretension, Greenleaf’s continues to be the standard, 
and yet ithas in some measure been outgrown, is in 
some respects inaccurate, and most of all has been so 
heaped up with notes that itis difficult and vexatious 
to handle it in practice. When we received these two 
handsomely-printed volumes we were in hope that they 
constituted the ideal work for which we have so long 
waited. But they do not, and even when completed 
by the supplementary volume on criminal evidence it 
is evident that they will not. They constitute rather 
a great mass of valuable materials for a treatise on evi- 
dence, such as would require ten years to write. They 
resemble in this respect some of Mr. Freeman's so- 
called histories or Mr. Bancroft’s elepbantine work on 
the Pacific coast, only we must do Mr. Rice the justice 
to say that they are much more readable. That they 
must prove helpful to the practitioner we will admit, 
because they do furnish references to a vast amount of 
recent law. This mass of matter is not destitute of 
editing, but we fain would have more of it. The gen- 
eral classification and sub-arrangement are not fault- 
less, but by virtue of an extensive index the practi- 
tioner will generally be able to find what he desires 
with reasonable readiness. Mr. Rice’s work may prove 
a useful supplement to Greenleaf, but it will not go 
alone. 


Ray ON CONTRACTUAL LIMITATIONS. 
Contractual Limitations, including trade strikes and conspir- 
acies and corporate trusts and combinations. By Charles 
A. Ray. Rochester, Lawyers’ Co-operative Pub. Co. 
This is the work of a late judge of the Supreme Court 
of Indiana—as a matter of course he must have been 
chief justice—a present member of the New York city 
bar. The subject in this magnified form is novel and 
it is well and exhaustively treated. Two of the most 
important topics are specified in the title-page and re- 
ceive special attention, but every other limitation 
upon the power to contract is examined, including 
such matters as wages, policies, marriage contracts, 
Sunday laws, contracts in restraint of trade, contracts 
for future delivery of stocks or goods, the effect of war 
on contracts, etc. It seems a very timely and useful 
treatise. 





NOTES. 


66 4 FAT, florid man,with a large, hard face,was Edwin 

James, with chambers in the Temple and rooms 
in Pall Mall; his practice was extensive, his fees enor- 
mous. Thad many consultations with him, but found 
it difficult to keep him to the subject of my case; he 
liked talking, but always diverted the subject into 
other channels. One day [ took Dickens, who bad 
never seen Edwin James, to one of these consulta- 
tions. James laid himself out to be specially agree- 
able. Dickens was quietly observant. About four 
mouths afterward appeared the early numbers of ‘A 
Tale of Two Cities,’ in which a prominent part was 
played by Mr. Stryver. After reading the description 
I said to Dickens: ‘Stryver is a good likeness.’ He 
smiled. ‘Not bad, I think,’ he said, ‘especially after 
only one sitting.’”—Edmund Yates’ Fifty Years of 
London Life. 

The bar as a body care nothing for the administra- 
tion of justice. 1f they did the bar committee would 
be a very different body; it would be well supported 
financially and in every other way; on all occasions 
calling for the expression of professional opinion it 
would make itself heard, and its annual meeting would 
be an opportunity for prominent members of the bar 
to assemble, discuss deliberately matters of moment 
to their craft, and pass resolutions when necessary 
which would influence not only the tone of profes- 
sional life and practice, but the constitution and sit- 
tings of the courts, the conduct of the bench and even 





the framing of our laws. But these Saturday afternoon 
flittings are indulged in for the purpose of throwing a 
veil over the utter indifference of the bar to the admin- 
istration of justice and the proper government of the 
profession. On Saturday last, bad the bar meant busi- 
ness, many matters might have been dealt with; there 
is the public prosecutor, the decline of legal business, 
professional advertising, the attitude of counsel in the 
Court of Appeal, the right ofa judge to put in the 
dock fora lecture any one who is incidentally named 
at a criminal trial, the defense of witnesses, sketching 
in court, sons practicing before paternal County Court 
judges, the appointment of County Court judges, the 
patronage of the lord chancellor and ministry of jus- 
tice. Indeed the field of inquiry and discussion has 
scarcely any limit. But Sir Edward Clarke, Dr. Pank- 
hurst and Mr. Oswald sailed round every thing to the 
safe harbor of an adjournment. And so we suppose it 
always will be.—Law Times. 


‘Ten or twelve years ago [ witnessed the most dra- 
matic situation of my life in a Philadelphia court- 
room,” said Henry J. Erskine, of the Quaker city, at 
the Southern. “It occurred during the trial of an im- 
portant suit involving certain franchise rights of the 
Pennsylvania railroad in Philadelphia. Benjamin 
Brewster, afterward attorney-general of the United 
States, was then the chief counsel of the Pennsylvania 
company. Brewster, you know, was a frightfully ugly 
man on account of aterrible disfiguration of his face 
from burns, but intellectually he was a giant and in 
deportment a Chesterfield. So great was the admira- 
tion for the man’s powerful mental parts that one soon 
forgot his ugliness. He was extremely sensitive of his 
facial misfortune, but never referred to it himself nor 
did any of his thousands of friends ever ask him its 
cause. ‘The trial to which I refer wasa bitterly-con- 
tested affair, and Brewster at every point got so much 
the best of the opposing counsel that by the time ar- 
guments commenced his leading adversary was in a 
white heat. In denouncing the railroad company this 
lawyer, with his voice tremulous with anger, ex- 
claimed: ‘This grasping corporation is as dark, devi- 
ous and scarified in its methods as is the face of its 
chief attorney and henchman, Benjamin Brewster!’ 
This violent outburst of rage and cruel invective was 
followed by a breathless stillness in the crowded court- 
room that was painful. Hundreds of pitying eyes 
were riveted on the poor, scarred face of Brewster ex- 
pecting to see him spring from his chair and catch his 
heartless adversary by the throat. Never before had 
any one referred to Mr. Brewster’s misfortune in such 
a way, or even in any terms, in his presence. Instead 
of springing at the man and killing him like a dog, as 
the audience thought was his desert, Mr. Brewster 
slowly arose and spoke something like this to the 
court: ‘Your honor, in all my career asa lawyer I 
have never dealc in personalities, nor did I ever before 
feel called upon to explain the cause of my physical 
misfortune, but I will do so now. When a boy—and 
my mother, God bless her, said I was a pretty boy— 
when alittle boy, while playing around an open fire 
one day with alittle sister just beginning to toddle, 
she fell into the roaring flames. I rushed to her res- 
cue, pulled her out before she was seriously hurt and 
fell into the fire myself. When they took me out of the 
coals my face was as black as that man’s heart.’ The 
last sentence was spoken in a voice whose rage was that 
ofalion. It had an electrical effect, and the applause 
that greeted it was superb, but in an instant turned to 
the most contemptuous hisses directed at the lawyer 
that had so cruelly wronged the great and lovable 
Brewster. That lawyer's practice in Philadelphia af- 
terward dwindled to such insignificance that he had to 
leave the city for a new field.’’—St. Lowis Globe Dem- 
ocrut. 
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CURRENT TOPICS. 

HE recorder of this city has thought it worth 
while to present to the president of the New 
York County Wine, Liquor and Beer Dealers’ Asso- 
ciation the pen with which Governor Flower signed 
the last excise bill. THe certifies that the remnant 
of the ink was left ‘‘dry” upon the pen ‘‘ to show 
its use, and is what was left after the governor got 
through signing.” That is the only thing that will 
be left ‘‘dry” in the premises. In the same news- 
paper in which we find this precious account, we 
find an account of the murder of a respectable sober 
man in Seventh avenue, in the city of New York, in 
broad daylight, by a drunken man, without the 
slightest provocation. Now it does seem a pity to 
put that drunken fellow on trial for this venial 
offense. The State makes money by licensing the 
business which led to the unfortunate incident, and 
it seems a little hard to hold people responsible for 
its natural and common results. Why not give this 
favored class of rum-sellers just the one encourage- 
ment which they now lack, and enact that drunken- 
ness shall be a perfect defense to any accusation of 
crime? And we would recommend to the learned 
recorder aforesaid to get the butcher’s knife which 
the unfortunate gentleman ran against, and present 
it to Governor Flower, with a certificate that ‘‘ the 
dry blood upon the blade is left there purposely to 
show its use, and is what was left after the mis- 

guided person got through being killed.” 





Some of the newspapers are still making heartless 
and illogical comments on Dr. Parkhurst’s crusade 
against rum shops and bawdy-houses in the city of 
New York. The Sun is not especially zealous about 
the notorious violations of the provisions of law for 
closing the rum shops on Sunday, but gets into a 
heated glow on the enormity of throwing paper 
litter in the streets. The mayor of this city, who 
knows perfecfly well that the Sunday law is impu- 
dently broken in this city, reads the clergy a lecture 
in his organ, the Argus, which he owns and grinds, 
and calls on them in ‘‘ reverence for their high call- 
ing as well as for the community’s good name, to 
prevent an outbreak here of such sensationalism as 
New York is now suffering from.” A determined 
effort to enforce the laws and to shut up resorts of 
degrading vice is, in the opinion of the Argus, 
‘*sensationalism,” and this community is implored 
not to be condemned to ‘‘suffer” from it! This is 
in spite of Dr. Parkhurst’s public declaration that 
he is informed by Capt. Cross of the eleventh police 
precinct in New York, that he has closed fifty vile 
resorts in that precinct, as a result of this depre- 
cated sensationalism. If our community were made 
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up of such mayors and recorders as it has, it might 
as well dispense with all police laws, for public 
opinion would be openly on the side of evil-Coers. 


We are indebted to Mr. Martin W. Cooke of 
Rochester for a pamphlet, reprinted from ‘‘ Shakes- 
periana,” entitled ‘‘ Ophelia and Hamlet,” in which 
he combats the common belief that the object of the 
scene between these two ‘‘ is to manifest the vagaries 
of an insane person or the action of one simulating 
madness.” It is an acute piece of criticism, the 
purpose of which is to show that the scene was de- 
signed by the dramatist to convey to the spectator 
the idea that Hamlet had subordinated his love to 
the duty of revenge at the behest of the ghost. 


Volume 17 of the Bankside Shakespeare contains 
Richard Second, with an introduction by Mr. 
Alfred Waites, mainly historical, with a very con- 
clusive demcnstration of the silliness of the claim of 
the Baconians for this play. One item of this is 
delightful. The claim is made by Donnelly, be- 
cause of the resemblances between a portion of the 
play and a certain curious essay found in Bacon’s 
writings; but Mr. Spedding, Bacon’s biographer, 
shows the essay not to have been written by Bacon, 
but by Herbert Palmer! We cannot bring ourselves 
to coincide with Mr. Waites’ reading of 


‘*For young, hot colts, being rag’d, do rage the more.” 


He thinks the line right as it stands, and that 
‘¢rag’d ” is a Warwickshire vulgarism for rail, rate, 
scold. We have heard that word in this country. 
But one does not scold colts. Nor does one ‘‘ urge” 
them, as has been suggested, for they don’t need it, 
But one does ‘‘rein” them, and this makes them 
rage, and so we read ‘‘rein'd.” Mr. Waites finds 
in this play traces of a minute proof correction. 


There has been a great deal of paternal legisla- 
tion in this country, and especially in this State, for 
the protection of infants, and now the Lord Chan- 
cellor of England has come to the rescue of youth 
at college. The London Law Journal says: 


‘Lord Herschell’s little act for the suppression of 
betting and the borrowing of money by undergradu- 
ates—for that is what it comes to—is of an excessively 
grandmotherly character, and likely, if it does not 
prove a dead letter, to do at least as much harm as 
good. The Pall Mall Gazette a few days ago pointed 
out some of the most assailable points of the act, which 
it declined to reprint on tbe ground that it was not ex- 
pressed in English of a sufficiently classical character 
forits pages. The very title of the act, which calls 
itself ‘Anact torender penal the inciting infants to 
betting or wagering or to borrowing money,’ is cer- 
tainly not unexceptionable English. The tendency of 
the measure will probably be to weaken or deprave the 
sense of moral responsibility in young men. Ifa young 
fellow of eighteen or nineteen has not learned the dan- 
ger of becoming involved in transactions with money- 
lenders and the evils inseparable from betting, he is 
certainly not fit to go to the university at all. Every 
good parent and schoolmaster is sure to warn the boys 
under his care of the temptations to which they will 
be exposed, and if undergraduates will not act up to 
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such advice they deserve to suffer. As it is, the law 
affords considerable protection in such matters to in- 
fants, and by attaching a penalty to the acts enume- 
rated inthe statute the usurer and the spendthrift 
will only be driven to devise ingenious methods of 
evading the law.” 

We agree that the title of the act is barbarous 
English, but it seems hardly a valid objection to an 
act that it will be evaded. 


The pleadings have been sent to us in a case re- 
cently tried in Buffalo for the enticement of the 
plaintiff's minor son from his service and into his 
own, in which the plaintiff had a verdict of $85. 
Some of the allegations in the complaint are curi- 
ous, for example, that “the plaintiff, at the time 
and times hereinafter, was and now is the father of ” 
the minor, and that by reason of such employment 
‘*the affection of the said Charles Hopf has been 
completely alienated from his father and from his 
father’s house.” The answer denied, on informa- 
tion and belief, in a negative pregnant, ‘‘ that at all 
times hereinafter mentioned the plaintiff was and 
now is the father of” said minor. We should have 
demurred to that answer, because in spite of the 
denial the plaintiff might have been the father at 
the time of the enticement or at the time of suing, 
and fatherhood at either time would most likely 
have been conclusively fatherhood at the other. 
But we will not be arrogant in this opinion. Per- 
haps there is some local custom at Buffalo by which 
people are fathers of children only at certain periods 
of their existence. 


There is such a thing as too faithful reporting, 
This is exemplified by Mr. Sickels in 110 New York 
Reports. At page 645 in the memoranda is a min- 
ute of the case of People, ex rel. Patrick Masterson, 
v. French and others, as Police Commissioners, ete., 
in which the appeal was dismissed. The motion is 
reported as having been made June 17, 1888, and 
decided June 28, 1888. We are informed that this 
was at the Saratoga session, and that the latter 
date was the day of adjournment. On page 494 is 
a report of the argument of the very same case, on 
June 9, 1888, and of its decision on October 2, 1888, 
with an elaborate opinion by Ruger, C. J., reversing 
the decision below. We are informed that there 
was but one argument in the case, and that the re- 
spondent’s counsel had no knowledge of the action 
of the court indicated in the memorandum until he 
saw it in print as stated above. The counsel ap- 
pear to be the same in both cases. This is curious 
to say the least, and it seems a good opportunity 
for Mr. Louis Marshall, once the law partner of the 
late chief judge, understood to have been his spe- 
cial favorite, and now his chief public mourner, to 
rise to explain or protest. 


Let there be no more talk about abolishing the 
provisions of our Penal Code against suicide. A 
burglar in New York, resisting arrest with a pistol, 
claims that he was trying to commit suicide! 





= ———— " — 
Mr. G. W. Adair, a speaker at the Scotch-Irish 


Congress at Atlanta, Georgia, said that Judge 
Erskine ‘‘ was the only native of Ireland who ever 
held a commission as a judge of the United States 
court.” Is this correct? There can be no doubt of 
his assertions that he so ‘‘demeaned himself that he 
never forfeited the respect and confidence of the 
people among whom his lot was cast, nor did he 
swerve one iota in his honest convictions, or in his 
allegiance to the old Union; yet, he so discharged 
his duties as judge during these trying times, that 
he drew from the bar of the cities of Atlanta and 
Savannah — where he held his courts — after he had 
retired from the bench, voluntary tributes of the 
highest eulogies to his character as a man, as a 
patriot, as a judge, and his great legal learning, 

* * * his wise and just decisions did more to 
smooth asperities and bring a return of confidence 
in the courts than any other event during the dark 
reconstruction. No man was more loyal to the Union, 
to the Constitution and the laws of the land than 
he; yet he bore no malice in his heart, and had no 
rancor in his breast against the people of his adopted 
State and city, * * * andtothus win the confi- 
dence of a people and a bar—composed mainly of men 
who fought on the side of the Confederacy—was cer- 
tainly undisputable proof of his rounded, symmet- 
rical, pure character, and proves him well worthy 
of one of the brightest niches in the judicial temple. 
Judge Erskine’s distinction in literature, his urbane 
manners and lovable character, all serve to endear 
him to the people in whose affections he is so deeply 
enshrined.” 


The case of State v. Cunningham, Wisconsin Su- 
preme Court, March 22, 1892 (51 N. W. Rep’r, 724), 
will be of interest to those in this State who believe 
that the last Legislature have ‘‘ gerrymandered ” the 
State. (It ought in justice to the memory of Gov- 
ernor Gerry to be said that it is now insisted that 
he did not approve the scheme to which his name 
was thus affixed.) This was an action on the rela- 
tion of the attorney-general on behalf of the State 
for an injunction against the secretary of State, to 
restrain him from carrying into operation the ap- 
portionment act of 1891, and from giving notices of 
election thereunder. The plaintiff had unanimous 
judgment on demurrer. The apportionment in ques- 
tion was on its face grossly unfair, for while the 
population required each Senate and Assembly dis- 
trict respectively to contain 51,000 and 17,000 in- 
habitants, the apportionment gave them respectively 
68,000 to 37,000 and 38,000 and 6,000. We regret 
that the length of the opinions is so great as to pro- 
hibit our publishing them in full. The main ques- 
tion seems to have been the jurisdiction of the 
court, and this seems to have been settled in the 
Railway Cases, 35 Wis. 425. There is in this State 


an additional grave constitutional question whether 
the apportionment could lawfully be made at a 
special session held, as it was called, immediately 
after the close of the regular session, and whether 
“the next session” in the Constitution does not 
mean the next regular session. 
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NOTES OF CASES. 

N Village of Stamford v. Fisher, 63 Hun, 123, an 
action for violation of an ordinance against 
peddling, Merwin, J., said: ‘‘ In substance, the de- 
fendant went from house to house and obtained or- 
ders for standard goods, to be delivered in the 
future; and thereafter, with a horse and wagon, 
and prepared packages, made deliveries in pursu- 
ance of the orders and received then the pay, and 
at the same time took or solicited like orders for 
subsequent delivery. The claim of the defendant 
is, that this manner of doing business did not make 
the defendant a peddler. Reliance is placed on the 
circumstance that the defendant had no goods ex- 
cept what had been previously bargained for. It is 
therefore argued that there was no carrying to sell 
or exposing for sale, which are claimed to be essen- 
tial characteristics of the occupation of a peddler. 
Our statute does not define the term ‘peddler.’ 
We may however, to some extent infer the legisla- 
tive idea from the provisions of title 4, chapter 17, 
part 1 of the Revised Statutes, entitled, ‘Of Hawk- 
ers and Peddlers.’ By section 1 of that title, as 
amended by chapter 72 of the Laws of 1880, it is 
provided that ‘no person shall be authorized to 
travel from place to place within this State for the 
purpose of carrying to sell, or exposing for sale, any 
goods, wares or merchandise of the growth, pro- 
duce or manufacture of any foreign country other 
than family groceries and provisions, unless he shall 
have obtained a license as a hawker and peddler in 
the manner hereinafter directed.’ Inferentially it 
may be said that a person who travels from place 
to place for the purpose of carrying to sell, or 
exposing for sale, any goods, wares or merchan- 
dise, would be deemed a peddler. The ordinary 
meaning of the term is, one who travels about the 
country with merchandise for the purpose of selling 
it. 2 Bouv. Law Dict. In Rex v. McKnight, 10 
Barn. & C. 734, the defendant, as agent for a 
party living in a neighboring village, went about 
the country once a fortnight getting orders for tea, 
and on a subsequent occasion made deliveries. This 
was held not to be an exposing for sale, or carrying 
to sell, within the meaning of an act requiring any 
peddler or other trading person, going from town 
to town, or to other men’s houses, carrying to sell 
or exposing to sale any goods, wares or merchan- 
dise, to take out a license. Emphasis was placed 
on the circumstance that the bargain for the goods 
and the delivery were on different occasions. A 
similar view is taken in Commoniealth v. Ober, 12 
Cush. 498; Commonwealth v. Gardner, 133 Penn. St. 
289; Ballou v. State, 87 Ala. 145. In the latter 
case it is said that the distinctive feature of a ped- 
dler is that he goes from house to house carrying 
his articles of merchandise with him, and concur- 
rently sells aud delivers. In Commonwealth v. Eich- 


enberg, 140 Penn. St. 160, it seems to have been held 
that a merchant going about the country and get- 
ting orders, which he subsequently fills, is not a 
peddler. 


In Graffty v. City of Rushville, 107 Ind, 





502, it was held that it made no difference whether 
the goods were taken along for present delivery, or 
orders taken for future delivery. It will be noticed 
that the statute of 1883 gives authority to regulate 
or prevent hawking and peddling ‘‘in the streets,” 
while it gives authority to regulate or prohibit sales 
by auction without that limitation. This is a cir- 
cumstance that may be properly considered in de- 
termining whether the defendant was within the 
prohibition. He did not, in fact, in the street, sell 
or offer to sell any goods. The case of Bradley v. 
City of Rochester, 26 N. Y. St. Rep. 823, cited by 
the counsel for plaintiff, involved a different ques- 
tion. A penal statute is to be strictly construed. 
Cameron v. Seaman, 69 N. Y. 401; City of Buffalo v. 
Mulchady, 1 Sheld. 431. Many of the evils that 
are supposed in some of the cases to attach to the 
business of the peddler would not occur in business 
done after the manner of defendant. If a merchant 
living at Stamford, by himself or his agent, had 
been accustomed to do just what the defendant did, 
it would hardly be claimed that he was a peddler. 
Still the statute makes no distinction in the matter 
of residence. The foregoing considerations lead to 
the conclusion that the defendant was not shown 
to be engaged in peddling in the streets of the vil- 
lage within the meaning of the statute.” Hardin, 
P. J., concurred, and Martin, J., dissented. See 
also, Davis v. Mayor, 64 Ga. 128; 8. C., 37 Am. 
Rep. 60 (butcher); City of Chicago v. Bartee, 100 
Ill. 61 (milkman); City of Kansas v. Oollins, 34 
Kans, 434 (drummer); Graffty v. City of Rushville, 
107 Ind. 502; State v. Smithson, Mo. (patent 
medicines); JZiggins v. Ruiker, 47 Tex. 402; State 
v. Wilson, 2 Lea, 28 (lightning rods); Gregg v. Smith, 
L. R., 8 Q. B. 303; Hx parte Taylor, 58 Miss, 478; 
8. C., 838 Am. Rep. 336. The last case is exactly in 
harmony with the principal case. 

In Seville v. State, Supreme Court of Ohio, March 
2, 1892, it was held that whether a pugilistic en- 
counter is a fight or a boxing exhibition is not a 
question upon which expert testimony is admissible, 
on the trial of an indictment for engaging in a 
prize-tight. The court said: ‘‘ The defendant called 
a witness who testified that he had been engaged 
in fifty-two prize-fights and boxing matches alto- 
gether, and had spent six years in acquiring the art 
of boxing. He was then asked by counsel for the 
defendant to state what ‘are the rules that apply to 
a glove contest and also to a prize-fight.’ An objec- 
tion to the question was sustained. The purpose of 
the question, as stated by counsel was to prove that 
by the rules governing prize-fights there is no limit 
as to the time of the rounds the combatants are 
permitted to wrestle and throw each other, the 
fight is to a finish, the fight is without gloves, and 
spikes are worn in the shoes; while the rules gov- 
erning glove contests require the parties to wear 
gloves, spikes in the shoes are not allowed, the con- 
test ends at the conclusion of a specified round, and 
each round is limited in point of time to three min- 
utes. The witness further testified that he saw the 
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combat between the defendant and Majesty, and 
was then asked by defendant’s counsel whether it 
was conducted according to the rules of a glove 
contest, or those of a prize-fight. This question was 
objected to and the objection sustained. The coun- 
sel stated they expected the witness to answer that 
it was conducted according to the rules of a glove 
contest. Thereupon the witness was handed a 
couple of papers, one of which he said contained 
the Queensbury rules, and the other the London 
prize ring rules. These papers were then offered in 
evidenee by defendant’s counsel, but they were held 
to be incompetent. These several rulings of the 
court are assigned for error. The question to be 
determined by the jury was whether what took 
place between the defendant and Majesty, at the 
time and place charged in the indictment, was a 
prize-fight. The witnesses for the State, and for 
the defense, testified in detail to what occurred on 
that occasion, and there was but little, if any, sub- 
stantial conflict in the testimony. It showed, be- 
yond any doubt, that the combatants met in the 
ring prepared for the purpose, in pursuance of the 
agreement previously made, and fought viciously to 
a finish. They fought seventeen rounds, and on 
the eighteenth Majesty was knocked reeling to the 
ropes, and carried away in a dazed and unconscious 
condition, and in a few hours afterward died from 
the effect of the blows received. The post mortem 
examination disclosed that his vital organs were in 
a healthy and sound condition. His skull was 
fractured by one of the blows, and an artery of the 
brain ruptured, which caused his death. His head, 
neck, one arm, and his body showed the severity of 
the blows he had received. One eye was blacked, 
his nose cut, his mouth and lips bruised and swol- 
len, and the physicians say that his neck, arm and 
body were black and blue from bruises produced by 
blows. Witnesses describe the blows struck him 
as bitter blows; and yet, up to the last round, they 
say Seville’s punishment was even greater than that 
administered to Majesty. When Majesty was car- 
ried, disabled and dying, from the scene of the con- 
flict, the prize money was paid over to Seville, who 
departed by the first train. The question for the 
jury to decide was whether this combat was a prize- 
fight, not what the Queensbury rules or any other 
rules called it, nor what name those accustomed to 
such combats have given it. What was it, in plain 
English? And this question of fact, under a proper 
instruction from the court as to what constitutes a 
prize-fight, the jury was as competent to decide as 
the most experienced boxer or prize-fighter. The 
question was not one of skill or science, to be de- 
cided upon the opinions of those experienced in 
such practices, or by rules adopted for the govern- 
ment of associations of such persons; but one 
within the comprehension of the common under- 
standing, and the range of common knowledge, 
which the jury could decide upon the facts proven, 
as well as a professional pugilist.” 


In Eddy v. Courtright, Supreme Court of Michi 
gan, April 8, 1892, it was held that under a stat- 








ute which provides that every “parent * * * 
who shall be injured, in person or property or means 
of support, * * * by reason of the intoxication 
of any person, * * * shall have a right of ac- 
tion” against the person who shall, by furnishing 
intoxicating liquor, have caused or contributed to 
such intoxication, plaintiff was entitled to recover 
for the death of her adult son caused by intoxication 
resulting from liquor furnished to him by defendant, 
where the son actually contributed to plaintiff's sup- 
port, though there was no legal obligation on him 
to doso, The court said: “It will be seen that the 
language of the statute is broad enough to include 
the present plaintiff. She is the parent of the in- 
toxicated person, and is injured in her means of 
support by his death. This court has always con- 
strued this statute literally, and has not deemed that 
the true legislative intent was to be ascertained by 
any strained or narrow construction of the words 
employed. In Clinton v. Luning, 61 Mich. 355, the 
father sued for damages occasioned by the defend- 
ant having contributed to the drunkenness of plain- 
tiff’s adult son, by means of which the son became 
helpless, and the father thereupon assumed his care. 
It was contended that the father could not recover 
until he showed that an order had been made re- 
quiring the plaintiff to support the son; but the 
court held otherwise, even though in that case the 
father’s damages were dependent upon the right 
given to one injured in his property. In Brockway 
v. Patterson, 72 Mich. 126, it was held that under 
this statute it was not necessary to show that the 
death of the intoxicated person was a probable con- 
sequence of his intoxication, but that under the 
broad language of the statute any person injured in 
the manner stated by a person while intoxicated 
may recover, even though the injury inflicted may 
not be such as might reasonably be expected. This 
ruling was supported by Neu v. McKechnie, 95 N. Y. 
632; King v. Haley, 86 Ill. 106; and was reiterated 
in Thomas v. Dansby, 74 Mich. 398, and again in 
Duty v. Postal, 87 id. 143. These cases are referred 
to to illustrate that the court has uniformly given 
the language of this act a liberal construction, as 
well as to answer the suggestion of defendant's 
counsel that the damages resulting to plaintiff are 
too remote, because the death of James Eddy could 
not have been foreseen by the defendant. It was 
also held in Brockway v. Patterson, that even though 
a widow was not in express terms named in the 
statute, the language ‘or other person’ should be 
held to include the injured widow. Under the 
averments of this declaration the parent who was in 
fact injured in her means of support is given a right 
of action. We donot think the intent was to limit 
the right to those who were cut off from a means of 
support which could be legally exacted or enforced, 
but that the language is sufficiently broad to cover 
the case of the present plaintiff. The only case 
which we find in which a parent’s right to recover 
under the Civil Damage Act has been denied, bearing 
any analogy to the present case, is Veon v. Creaton 
(Pa. Sup.), 20 Atl. Rep. 865, which case is clearly 
distinguishable, for the reason that the statute of 
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Pennsylvania only gave the right to one injured in 
person or property, and does not give a right of re- 
covery to one who was injured in his or her means 
of support. Our statute is broader, and under its 
terms, if a parent or other person is in fact injured 
in their means of support, a cause of action is given. 
The loss to the present plaintiff is quite as serious if 
the support given her by her son when living was 
induced rather by a sense of filial duty then be- 
cause of fear of an action by the superintendents of 
the poor. And the aid given her is none the less 
her ‘means of support’ in the one case than in the 


other.” 
——_»___—_ 


LAW-MAKING AND LAW-BREAKING. 


W E live in an era of excessive law-making. Clerical 

perfectionists, professional humanitarians and 
social agitators, together with a body of well-meaning 
but simple-minded folk, are meeting with increasing 
frequency in these later days, and devising more 
threatening laws to drive out and destroy that instiga- 
tor of all offenses against the well-being of society—- 
the devil. Asa result of this mania for law-making, 
legislative bodies volley their bills upon us like gatling 
guns. The quack doctor proclaims that his nostrum 
will cure any ill from a wooden leg up to unrequited af- 
fection; likewise our legislative quacks prescribe rem- 
edies for every evil from the vice of ‘‘ treating ’’ up to 
the heinous offense on the part of the insurance agent 
of dividing his commissions with the insured, which has 
recently been made a misdemeanor in New York. All 
the laws of the Roman republic ina century of her 
greatness were less in number than are turned out by 
the New York Legislature ina singledecade. The an- 
cients however established a wholesome check upon 
hasty legislation. They required the ambitious law- 
maker to stand with a halter around his neck in order 
that the populace might hang him if displeased with 
his innovation. But should we adopt this preventive 
of ill-considered legislation it would fail as a remedy, 
for the people themselves are thoroughly imbued with 
the idea that a statute lawis asovereign specific for 
every evil. 

Every intelligent person is aware, I apprehend, that 
a like enthusiasm does not animate the execution of 
law. The Epicureans, two thousand years ago, believed 
that God arranged the universe, set it going and then 
went to sleep. With alike simplicity our law-making 
enthusiasts vainly imagine that they have achieved 
success when their pet scheme for suppressing vice is 
formulated into a statute,and that when this cher- 
ished end is attained they too may sleep, while the law 
in and of itself extirpates crime. He who believes 
that a perfect system of law will save a nation from 
the ravages of crime fails, | submit, to appreciate what 
human nature is, and what its history has taught us. 
The Roman republic, with its simple code of laws writ- 
ten upon a few tablets, secured great happiness to its 
people. Then came plundered provinces, luxury, a 
universal passion for money and political corruption, 
as they have come tous. Rome sold her soul to ma- 
terialism. Patriotism survived upon the lips but was 
dead in the heart. The empire followed, and the at- 
tempt was then made to revive the virtues of the re- 
public by more threatening statutes. Laws multiplied 
rapidly. Finally, while she was in the very throes of 
death, appeared those beneficent codes of civil and 
criminal law that have survived her decay and to-day 
govern more than one-half of the civilized world. Let 
us carry the comparison a little further. While Rome 
with her magnificeut codes of law, imposing the sever. 





est penalties upon vice, was slowly but surely dying 
because of the dry rot of pollution, the barbarian Sax- 
ons, in their northern forests, without laws, dressed in 
skins, but cherishing honor and revering marriage, 
were building deep and wide the foundation of endur- 
ing empire. 

Strange as it may seem at first, the annual volume of 
laws threatening vice with punishment is a marked 
symptom of the decay of moral courage. These are 
but the empty, penitential forms which cowardly men 
employ to absolve their conscience from the sense of 
obligation to enforce existing laws. It calls for man- 
liness and courage to pursue the law-breaker to con- 
viction. It does not take a great amount of courage 
to meet with kindred spirits and to resolve against 
vice. While these loquacious enthusiasts are inveigh- 
ing against our defective laws and petitioning for 
their amendment, heroes like Mr. Gerry and the late 
Mr. Bergh have been waging battle like giants for 
their enforcement, and that too with beneficent re- 
sults. 

A little observation will confirm the statement that 
our penal statutes against bribery, lotteries, violations 
of excise laws, the circulation of obscene literature, 
attempts of suicide, criminal abortions, the negligent 
use of dangerous machinery, prize fighting, the defac- 
ing of natural scenery, the selling of cigarettes to cer- 
tain minors and the carrying of concealed weapons are 
practically unexecuted. Iam confident that not one 
violation of these laws, when considered in the aggre- 
gate, out of each ten thousand violations, has been 
made even the basis of an accusation, while convic- 
tions under these statutes are about as rare as white 
blackbirds. A few illustrations of how our criminal 
laws are openly violated, and how public opinion upon 
the subject of their violation has been changing in re- 
cent vears, may be of interest. The first illustration 
ought to suggest to us that our modern Knickerbocker 
does not cherish the same reverence for law as did his 
illustrious ancestors. The Court of General Quarter 
Sessions of the Peace was the first court established in 
the colony of New York. This court opened August 
7, 1694, with Abraham De Peyster as presiding judge. 
The first indictment found in this court was against 
John Watson, who was accused of forestalling the mar- 
ket. Since that time until the recent enactment of 
our Penal Code, to engross and absorb any particular 
necessary staple of life so as to impoverish and distress 
the mass of the community, has continued a crime, yet 
our wheat speculators in New York and Chicago 
have in recent years been in the habit of forestalling 
the market upon a gigantic scale and with perfect im- 
punity. 

“A person who, within this State, engages in, insti- 
gates, aids or encourages, or does any act to further a 
contention or fight without weapons betweeu two or 
more persons, or a fight commonly called a ring or 
prize fight * * * is guilty of a misdemeanor.” 

So reads our Penal Code. A few days ago the prize 
fighter Corbett and the ‘‘ backer’’ of John L. Sullivan, 
followed by acrowd of roughs, betouk themselves to 
the office of one of the great dailies of New York city, 
and there one of the editors of that paper attempted to 
arrange with these disreputable fellows the prelimi- 
naries of a prize fight. Upon the following morning 
nearly two columns of this newspaper were filled with 
adescription of the disgusting details of their meet- 
ing. About a year ago, in the city of Troy, N. Y.,a 
prize fight occurred between a white man and a negro. 
In order that this brutal fight might take place with- 
out apprehension of danger on the part of the partici- 
pants, the county judge of Rensselaer county granted 
an injunction prohibiting the police from interfering 
therewith. The frequency of such exhibitions of law- 
breaking upon the part of those who from their po- 
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sitions in life are under the highest obligations to 
maintain the laws, dulls and deadens the public sense 
of their dangerous character. The habit of breaking 
even unreasonable laws by ordinary men tends to make 
a community altogether lawless, but when the editor 
of a great newspaper openly violates the laws can 
there be any question as to the pernicious effect of the 
example? 

But the most ghastly feature of the non-execution of 
laws is seen in the statistics as to the crime of murder 
and its punishment in this country. Eight years ago 
Mr. Muthall, in his ** Dictionary of Statistics,’’ showed 
that murder is more than three times as common in 
the United States as in England, France or Germany. 
In an article entitled ** Mob or Magistrate,’’ which ap- 
peared in the Century magazine for April, 1884, it is 
stated that in 1882 there were twelve hundred and 
sixty-six murders in this country, and in 1885, fifteen 
hundred. In 1883 there were ninety-three legal exe- 
cutions, as punishment for murder, and one hundred 
and eighteen cases oflynching. It has been recently 
computed by competent authority that of fourteen 
thousand persons charged with murder in the United 
States within a given period only five hundred and 
fifty-eight were legally executed therefor, and nine 
hundred and seventy-five were lynched. Is it not high 
time to get some of this wild beast notion of justice 
out of the minds of the American people? 

**Mob law,” said the late Mr. Justice Bradley, ‘is a 
prostration of alllaw and government, a defiance of 
the laws, a resort to the methods of vengeance of those 
who recognize no law, no society, no government.” 

The list of unpunished crimes might be extended 
much further. I might well call attention to the fre- 
quency of the compounding of petty offenses in the in- 
ferior courts and to the criminal negligence of railway 
officials and the owners of steam boilers, but I am 
aware that I have already incurred the criticism of 
those who deem it unpatriotic to tell unpleasant 
truths about one’s own people. Rather it is unpatri- 
otic to close our eyes to the existence of these evils or 
to affect indifference as to their magnitude. Are we 
not wise enough to see our faults while we hug our 
virtues? M. Guizot, while an exile in England in 1848, 
met Metternich, who was also an exile. Metternich 
said to him: ‘I have one consolation, I am conscious 
that Ihave not committed a mistake.” ‘ I am hap- 
pier than you,” responded Guizot, “for I have made 
some mistakes and I have perceived them.”’ Evils of 
the kind described abound among all peoples, and as 
heirs of liberty under the law we shall act wisely and 
worthily if we display the intelligence which clearly 
discerns these evils and the patriotism which remedies 
them. 

The causes of this condition of lawlessness must 
needs be sought out before we can devise intelligent 
remedies. I believe that the main cause will be found 
in the fact that by our laws and traditions the initia- 
tive steps for the execution of criminal law must be 
taken by the individual citizen. I would not be un- 
derstood as saying that the prosecuting attorney may 
not, like any other citizen, institute such a proceeding. 
The district attorney of New York city recently set 
the good example of commencing such a proceeding 
upon hisown complaint. But the information must 
needs be in most cases made by the citizen, and he is 
too engrossed in the quest for wealth to find time for 
such important and patriotic service to the State. The 
saying that what is everybody's business is nobody’s 
business applies with striking force to the matter of a 
wholesome enforcement of law in our midst. Outside 
of our large cities societies organized for the purpose 
of bringing law-breakers to punishment are, with few 
exceptions, unknown, and in the country it is practi- 
caliy impossible to arouse and combine men for such 








a worthy purpose. If afew good and true men ina 
country village attempt to bring the criminal to pun- 
ishment they are at once pointed out as mean busy- 
bodies, or low, troublesome fellows, and are looked 
upon by their neighbors in very much the sume light 
as private detectives are regarded. The high priest 
counselled that it was better that one innocent man 
should be put todeath than thata whole nation should 
be put in an uproar, and in the same ignoble spirit the 
ordinary law-abiding citizen upon the farm or in the 
village argues that it is better that a few men should 
be allowed to violate the law than that the whole com- 
munity should be disturbed by lawyers and lawsuits, 
and the burdens of taxation thereby increased. While 
opinions among the law-abiding thus differ the vicious 
present a solid front against the execution of laws. 
They are drawn into complete unity of action by the 
cohesive power of love of plunder and the need of pro- 
tection from punishment. Again, a mawkish senti- 
ment to extenuate or pardon offenses against the law 
has been growing rapidly during the last few years. 
This morbid sentimentality is fostered by modern fic- 
tion and by the glamour with which many of our news- 
papers surround the criminal. It was but a few days 
ago that aman, who had been previously convicted of 
the crime of burglary, was discovered in the very act 
of breaking into a dwelling-honse. He was arraigned 
before a magistrate in the city of Brooklyn. It was 
disclosed upon the examination that the prisoner was 
about to be married to a woman who appeared before 
the magistrate, and by her appeals convinced him that 
she would bring about a reformation in the prisoner. 
The kind-hearted magistrate discharged the offender, 
and bade him and his betrothed to leave the State. 
The evil does not stop with this blow at the enforce- 
ment of law. A mercenary press paints this seductive 
scene in vivid hues, and alas, the populace approve the 
action of the magistrate. 

A perfect remedy for the evils of law-breaking would 
exist if each citizen felt as indignant at the perpetra- 
tion of a crime as if he himself were a direct sufferer. 
Human nature is incapable of such a severe test of its 
virtue. We can however do much good by repealing 
the dead-letter statutes. We can accomplish some- 
thing by vigilance in preventing the passage of laws 
concerning the execution of which the people are in- 
different. We can strengthen the arm of law by plac- 
ing the responsibility for its enforcement in the ex- 
ecutive of the State. If we continue our present sys- 
tem we can exercise our influence to exalt the import- 
ance of the jury system, as a means of arousing among 
the people an interest in the proper execution of law. 
The ordinary man, absorbed in business, approaches 
the court as a juror indifferent to the execution of law 
and thinking only of how he'can escape the performance 
of this irksome duty. If required to sit he comes away 
from the court interested in the matter of the proper 
enforcement of law, aroused to a nobler conception of 
his duty as acitizen and inspired by an enthusiasm 
which for weeks thereafter is contagious among his 
fellows. Iam aware that these remedies suggested are 
mere palliatives. The effective remedy will be found 
in amore exalted conception among our citizens of 
their patriotic duty to enforce the least as well as the 
greatest of laws. Thirty years ago an attempt was 
niade to violate the great law of our national unity. 
To vindicate that law we sacrificed hundreds of thou- 
sands of men and billions of treasure. But we should 
not forget that nations do not go down to death in the 
perilous sweep of battle, but rather die out from the 
effects of an aggregation of lesser evils in times of 
smooth-faced peace and smiling plenty. The integrity 
of no single law so vital as the bond of our Union is 
now assailed, but the integrity of a thousand lesser 
laws which guard our lives aud our homes are being 
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weakened and destroyed. In the Maerchen of Goethe 
the will o’ the wisps with their peaked tongues dex- 
terously licked out the gold veins of the colossal figure 
of the composite king to its very heart, and when at 
last the most tenuous filaments were eaten out the im- 
age crushed suddenly together. The nation is really 
more imperilled to-day from the evils of the broken 
law, evils that are eating out the most delicate filaments 
of society, than it was in the stormy days of ’6l1. The 
ancient law-givers, to induce the highest possible ven- 
eration for their laws, taught the people that they 
came from Heaven and were sacred. We cannot in- 
vest our laws with a sacredness inspired by supersti- 
tious veneration, but we can inculcate the great truth 
that they represent the majesty of the people, and that 
to uphold, maintain and enforce them is our highest 
patriotic duty. The words of wisdom and admonition 
spoken by our martyred Lincoln, whose kind, sad face 
is ever with us in the memory of those heroic days, 
come rustling down to us overthe dusty growth of 
twenty-six years of prosperous peace, and we hear him 
again saying: ‘‘ Let reverence of law be breathed by 
every mother to the lisping babe that prattles on her 
lap; let it be taught in the schools, seminaries and 
colleges; let it be written in primers, spelling-books 
and almanacs; let it be preached from pulpits, and 
proclaimed in legislative halls, and enforced in courts 
of justice; in short, let it become the political religion 
of the nation.” 


FRANKLIN PIERCE. 
New York, April 25, 1892. 





DAMAGES— DESTRUCTION OF FRUIT 
TREES. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
MARCH 15, 1892. 


Dwiaeut v. Etmrra, C. & N, R. Co. 

In an action for damages for injury to fruit trees the measure 
of damages is the difference between the value before 
and after the injury of the realty of which the trees 
formed a part. 

10 N. Y. Supp. 950, mem., reversed. 


PPEAL from Supreme Court, 
Fourth Department. 


General Term, 


James Armstrong, for appellant. 
Raymond L. Smith, for respondent. 


PARKER, J. The judgment awards to the plaintiff 
$503 for damages occasioned by the defendant’s negli- 
gence insetting on fireand destroying twenty-one ap- 
ple trees, two cherry trees and two and one-half tons 
of standing grass, and also injuring seven apple trees, 
the property of plaintiff. The only question presented 
on this appeal is whether the proper measure of dam- 
ages was adopted on the trial. 

A witness called by the plaintiff was asked: ‘‘ Ques- 
tion. What were those twenty-one trees worth at the 
time they were killed?’’ Objection was made that the 
evidence did not tend to prove the proper measure of 
damages, but the objection was overruled, and the an- 
swer was: ‘Answer. I should say they were worth 
$50 apiece.” Similar questions were propounded as to 
the other trees; a like objection interposed ; the same 
ruling made; answers to the same effect, except as to 
value given; and appropriate exceptions taken. Tes- 
timony was also given tending to prove that the land 
burned over by the fire was depreciated in value $30 
per acre. The only evidence offered by the plaintift 
touching the question of damages was of the character 
already alluded to. 





Fruit trees like those which are the subject of this 
controversy have little if any value after being de- 
tached from the soil, as the wood cannot be made use 
of for any practical purpose; but while connected 
with the land they have a producing capacity which 
adds to the value of the realty. Necessarily the testi- 
mony adduced tended to show, not the value of the 
trees severed from the freehold, but their value as 
bearing trees, connected with and depending on the 
soilfor the nourishment essential to the growth of 
fruit. How much was the realty, of which the trees 
formed a part, damaged, was the result aimed at by 
the questions and attempted to be secured by the an- 
swers. Can the owner of an injured freehold, because 
the trees taken or destroyed happen to be fruit in- 
stead of timber trees, have his damages measured in 
that manner? is the question presented now, for the 
first time, in this court, so for as we have observed. 
The learned referee followed the decision in Whitbeck 
v. Railroad Co., 36 Barb. 644, in which the propositiun 
is asserted that while fruit trees form a part of the 
land, the true rule is that if the thing destroyed has a 
value which can be accurately measured without ref- 
erence to the value of the soil in which it stands, or out 
of which it grows, the recovery must be for the value 
of the thing destroyed, and not for the difference in the 
value of the land before and after such destruction. 
The court cited no authority for the conclusion 
reached, and our attention has not been called to any 
prior decision justifying its position. Nor has the 
Whitbeck Case been approved in this court, although 
cited and distinguished in Argotsinger v. Vines, 82 N. 
Y. 309. While the rule is undoubtedly as stated by 
the learned judge in the Whitbeck Case, that a recov- 
ery may be had for the value of the thing destroyed, 
where it has a value which may be accurately meas- 
ured without reference to the soil in which it stands, 
he apparently overlooked the fact that fruit trees do 
not have such a value, and the rule was therefore, as 
we think, wrongly applied. Cases are not wanting to 
illustrate a proper application of that rule. Where 
timber forming part of a forest is fully grown the value 
of the trees taken or destroyed can be recovered. In 
nearly all jurisdictions this is all that may be recov- 
ered, and the reason assigned for it is that the realty 
has not been damaged, because the trees having been 
brought to maturity, the owner is advantaged by their 
being cut and sold, to the end that the soil may again 
be put to productive uses. 3 Suth. Dam. 374; 3 Sedg. 
Dam. (8th ed.) 45; Single v. Schneider, 30 Wis. 570; 
Websler v. Moe, 35 id. 75; Webber v. Quaw, 46 id. 118; 
Hazeltine v. Mosher, 51 id. 443; Tuttle v. Wilson, 52 id. 
643; Wooden Ware Co. v.U. S., 106 U. S. 482; Graessle v. 
Carpenter, 70 Lowa, 166; Ward v. Railroad Co., 13 Nev. 
44; Tilden v. Johnson, 52 Vt. 628; Adams v. Blodgett, 47 
N. H. 219; Cushing v. Longfellow, 26 Me. 306. In this 
State it is settled that even where full-grown timber is 
cut or destroyed the damage to the land may also be 
recovered, and in such cases the measure of damages 
is the difference in the value of the land before and af- 
ter the cutting or destruction complained of. Argot- 
singer v. Vines, 82N. Y. 308; Van Deusen v. Young, 
29 id. 56; Easterbrook v. Railroad Co., 51 Barb. 94. 
The rule is also applicable to nursery trees grown for 
market, because they have a value for transplanting. 
The soil is not damaged by their removal, and their 
market value necessarily furnishes the true rule of 
damages. 3 Sedg. Dam. (8th ed.) 48; Birket v. Wil- 
liams, 30 Ill. App. 451. 

Coal furnishes another illustration of the rule mak- 
ing the value of the thing separated from the realty, 
although once a part of it, the measure of damages, 
where it has avalue after removal, and the land has 
sustained no injury because of it. 3 Sedg. Dam. 


(8th ed.) 48; 3 Suth. Dam. 374; 5 Am. & Eng. Ene. 
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Law, 36, note 2; Stockbridge Jron Co. v. Cone fron 
Works, 102 Mass. 80; Coal Uo. v. Rogers, 108 Penn. St. 
147-152; Dougherty v. Chesnutt, 86 Tenn. 1; Coleman's 
Appeal, 62 Penn. St. 252; Ross v. Scott, 15 Lea, 479-488 ; 
Forsyth v. Wells, 41 Penn. St. 291; Chamberlain v.Col- 
linson, 45 lowa, 429; Morgan v. Powell, 3 Q. B. Div. 
278; Martin v. Porter, 5 Mees. & W. 351. On the other 
hand, cases are not wanting where the value of the 
thing detached from the soil would not adequately 
compensate the owner for the wrong done, and in those 
cases a recovery is permitted, embracing all the injury 
resulting tothe land. This is the rule where growing 
timber is cut or destroyed. Because not yet fully de- 
veloped, the owner of the freehold is deprived of the 
advantage which would accrue to him could the trees 
remain until fully matured. His damage therefore 
necessarily extends beyond the market value of the 
trees after separation from the soil, and the difference 
between the value of the land before and after the in- 
jury constitutes the compensation to which he is enti- 
tled. Longfellow v. Quimby, 33 Me. 457; Chipman v. 
Hibberd, 6 Cal. 163; Wallace v. Goodall, 18 N. H. 439- 
456; Hayes v. Railroad Co., 45 Minn. 17-+ In Wal- 
lace’s Cuse, supra, the court said: ‘* The value of young 
timber, like the value of growing crops, may be but 
little when separated from the soil. The land, strip- 
ped of its trees, may be valueless. The trees, consid- 
ered as timber, may from their youth be valueless; 
and so the injury done to the plaintiff by the trespass 
would be but imperfectly compensated unless he 
could receive a sum that would be equal to their value 
to him while standing upon the soil.’ The same rule 
prevails as to shade trees, which, although fully devel- 
oped, may adda further value to the freehold for or- 
nameutal purposes, or in furnishing shade for stock. 
Nixon v. Stillwell (Sup.), 5 N. Y. Supp. 248, and cases 
cited supra. The current of authority is to the effect 
that fruit trees and ornamental or growing trees are 
subject tothe same rule. Montgomery v. Locke, 72 
Cal. 75; Mitchell v. Billingsley, 17 Ala. 391-393; Wal- 
lace v. Goodall, 18 N. H. 489-456; 3Sedg. Dam. (8th ed.), 
§ 933. 

It isapparent from the authorities already cited, as 
well as those following, that in cases of injury to real 
estate the courts recognize two elements of damage: 
(1) The value of the tree or other thing taken after sep- 
aration from the freehold, if it have any; (2) the dam- 
age to the realty, if any, occasioned by the removal. 
Ensley v. Mayor, 2 Baxt. 144; Striegel v. Moore, 55 
Iowa, 88; Longfellow v. Quimby, 33 Me. 457; Foote v. 
Merrill, 54 N. H. 490. A party may be content to ac- 
cept the market value of the thing taken when he is 
also entitled to recover for the injury done to the free- 
hold. Butif he asserts his right to go beyond the 
value of the thing taken or destroyed after severance 
from the freehold, so as to secure compensation for the 
damage done to his land because of it, then the meas- 
ure of damages is the difference in value of the land 
before and after the injury. In this case the plaintiff 
was not satisfied with a recovery based on the value of 
the trees destroyed, after separation from the realty, 
of which they formed a part—as indeed he should not 
have been, as such value was little or nothing—so he 
sought to obtain the loss occasioned to the land by 
reason of the destruction of an orchard of fruit-bearing 
trees, which added largely to its productive value. 
This was his right, but the measure of damages in such 
a case is, as we have observed, the difference in value 
of the land before and after the injury; and as this 
rule was not followed, but rejected, on the trial, anda 
method of proving damages adopted not recognized 
nor permitted by the courts, the judgment should be 
reversed. 

All concur, except BRADLEY, Brown and LaNpDon, 
JJ., dissenting. 





APPEAL IN CRIMINAL CASES— RIGHTS OF 
PROSECUTION. 


UNITED STATES SUPREME COURT, APRIL 4, 1892, 


UNITED STATES V. SANGES. 

Neither under the common law nor under the Judiciary Act 
of March, 3, 1891, chapter 517, sections 5, 6 (26 St. 827, 
828), has the United States the right to sue out a writ of 
error in a criminal case upon a judgment in favor of de- 
fendant, whether rendered upon a verdict of acquittal or 
upon a determination by the court of an issue of law. 


|* error to the Circuit Court of the Cnited States for 

the northern district of Georgia. This was an in- 
dictment on sections 5508 and 5509 of the Revised Stat- 
utes, averring that while one Joseph Wright, a citizen 
of the United States, was returning to his home, after 
having appeared and testified before the grand jury 
of the United States, in obedience to subpcenas from 
the Circuit Court of the United States, against persons 
charged with violations of the internal revenue laws, 
and while he was still a witness under such subpcenas, 
the defendants conspired to injure and oppress him in 
the free exercise and enjoyment of the right and priv- 
ilege, secured to him by the Constitution and laws of 
the United States, to inform the proper officers of the 
United States of violations of the internal revenue 
laws, and to testify under and in obedience to such 
subpoenas, and to return to his home in peace and 
safety after so testifying, and to besecure, safe and un- 
molested in his person, and exempt from violence for 
having exercised and enjoyed those rights and privi- 
leges, and further averring that the defendants, in pur- 
suance and prosecution of such conspiracy, assaulted 
and murdered him. 

The defendants demurred to the indictment, “ be- 
cause there are no such rights or privileges secured to 
the party conspired against, by the Constitution and 
laws of the United States, as those set out in the in- 
dictment,’’ and ** because, on the facts alleged in said 
indictment, there is no crime or offense set out of 
which the courts of the United States can take cog- 
nizance.”’ 

On October 5, 1891, the Circuit Court, held by Mr. 
Justice Lamar and Judge Newman, adjudged that the 
demurrer was well founded in law, and that it be sus- 
tained, and the indictment quashed. 48 Fed. Rep. 78. 

This writ of error was thereupon sued out by the 
United States, and was allowed by the presiding jus- 
tice. The defendant in error moved to dismiss the 
writ of error for want of jurisdiction. 


Attorney-General Miller and Solicitor-General Taft, 
for the United States. 


William C. Glenn, A. H. Garland and H. J. May, for 
defendants in error. 


Gray, J. The jurisdiction of this court is invoked 
by the United States under that provision of the Ju- 
diciary Act of 1891 by which “appeals or writs of error 
may be taken from the District Courts or from the ex- 
isting Circuit Courts direct to the Supreme Court,” 
‘in any case that involves the coustruction or applica- 
tion of the Constitution of the United States.” Act 
March 3, 1891, chap. 517, § 5 (26 St. 827, 828). 

But the question which lies at the very threshold is 
whether this provision has conferred upon the United 
States the right tosue out a writ of error in any crimi- 
nal case. 

This statute, like all acts of Congress, and even the 
Constitution itself, is to be read in the light of the 
common law, from which our system of jurisprudence 
is derived. Charles River Bridge v. Wurren Bridge, 11 
Pet. 420, 545; Ricev. Railroud Co., 1 Black, 358, 374, 
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375; U.S. v. Carll, 105 U. S. 611; Ex parte Wilson, 114 
id. 417, 422; 1 Kent Comm. 336. As aids therefore in 
its interpretation we naturally turn to the decisions in 
England and in the several States of the Union whose 
laws have the same source. 

The law of England on this matter is not wholly 
free from doubt. But the theory that at common Jaw 
the king could havea writ of error in a criminal case 
after judgment for the defendant has little support be- 
yond sayings of Lord Coke and Lord Hale, seeming to 
imply, but by no means affirming it; two attempts in 
the House of Lords, near the end of the seventeenth 
century, to reverse a reversal of an attainder; and an 
Irish case and two or three English cases, decided 
more than sixty years after the Declaration of Inde- 
pendence, in none of which does the question of 
the right of the crown in this respect appear to 
have been suggested by counsel or considered by the 
court. 3Inst. 214; 2 Hale P. C. 247, 248, 394, 395; Rex 
v. Walcott, Show. Parl. Cas. 127; Rex v. Tucker, id. 
186; 1 Ld. Raym. 1; Regina v. Houston (1841), 2 Craw. 
& D. 191; Queen v. Millis (1843), 10 Clark & F. 534; 
Queen v. Wilson (1844), 6 Q. B. Div. 620; Queen v. Chad- 
wick (1847), 11 id. 173, 205. And from the time of Lord 
Hale to that of Chadwick’s Cause, just cited, the text- 
books, with hardly an exception, either assume or as- 
sert that the defendant (or his representative) is the 
only party who can have either a new trial or a writ of 
error in acriminal case,jand that a judgment in his fa- 
vor is final and conclusive. See 2 Hawk. P. C., chap. 
47, $12; id., chap. 50, § 10 et seqg.; Bac. Abr., ** Trial,’’ 
L9, ‘ Error,” B; 1 Chit. Crim. Law, 657, 747; Starkie 
Crim. Pl. (2d ed.) 357, 367, 371; Archb. Crim. Pl. (12th 
Eng. & 6th Am. ed.) 177, 199. 

But whatever may have been, or may be, the law of 
England upon that question, it is settled by an over- 
whelming weight of American authority that the State 
has no right to sue out a writ of errorupon a judgment 
in favor of the defendant in a criminal case, except un- 
der and in accordance with express statutes, whether 
that judgment was rendered upona verdict of acquit- 
tal, or upon the determination by the court of a ques- 
tion of law. 

In a few States decisions denying a writ of error to 
the State after judgment for the defendant on a verdict 
of acquittal have proceeded upon the ground that to 
grant it would be to put him twice in jeopardy, in vio- 
lation of the constitutional provision. See State v. An- 
derson (1844), 3Smedes & M. 751; State v: Hand (1845), 
6 Ark. 169; Stale v. Burris (1848), 3 Tex. 118; People v. 
Webb (1869), 38 Cal. 467; People v. Swift (1886), 59 Mich. 
529, 541. 

But the courts of many States including some of 
great authority, have denied, upon broader grounds, 
the right of the State to bring a writ of error in any 
criminal case whatever, even when the discharge of 
the defendant was upon the decision of an issue of law 
by the court, as on demurrer to the indictment, mo- 
tion to quash, special verdict or motion in arrest of 
judgment. 

The Supreme Court of Tennessee, in 1817, in dismiss- 
ing an appeal by the State after an acquittal of perjury, 
said: ‘‘A writ of error, or appeal in the nature of a 
writ of error, will not lie for the State in such a case. 
It isaruleofthe common law that no one shall be 
brought twice into jeopardy for one and the same of- 
fense. Were it not for this salutary rule, one obnox- 
ious to the government might be harassed and run 
down by repeated attempts to carry on a prosecution 
against him. Because of this rule it is that a new trial 
cannot be granted in a criminal case, where the de- 
fendant is acquitted. A writof error will lie for the 
defendant, but not against him. This is a rule of such 


vital importance to the security of the citizen that it 
cannot beimpaired but by express words, and none 


such are used in” the statutes of the State. ‘‘ Neither 
does the Constitution, article 11, section 10, apply, for 
here the punishment does not extend to life or limb. 
The whole of this case rests upon the common-law 
rule.” State v. Reynolds, 4 Hayw. (Tenn.) 110. In a 
similar case, in 1829, the same court said: ‘The court 
are unanimously of opinion that no appeal lies for the 
State from a verdict and judgment of acquittal on a 
State prosecution. The State having established her 
jurisdiction and tried her experiment, should be con- 
tent. To permit appeals might be the means of un- 
necessary vexation.” State v. Hitchcock, cited in 6 
Yerk. 360. In 1834 the same rule was. applied where, 
after a verdict of guilty, a motion in arrest of judg- 
ment had been made by the defendant and sustained 
by the court. State v. Solomons, 6 Yerg. 360. 

In 1820 a writ of error obtained by the attorney for 
the Commonwealth to reverse a judgment for tha de- 
fendant on demurrer toan information for unlawful 
gaming was dismissed by the General Court of Virginia, 
saying only: “*Thecourt is unanimously of opinion 
that the writ of error improvidently issued on the part 
of the Commonwealth, because no writ of error lies in 
acriminal case for the Commonwealth.” Com. v. Har- 
rison, 2 Va. Cas. 202. 

The Supreme Court of Illinois, in two early cases, as 
summarily dismissed writs of error, sued out by the 
State, in the one case to reverse a judgment of acquit- 
tal upon exceptions taken at a trial by jury, and in the 
other to reverse a judgment reversing for want of ju- 
risdiction a conviction before a justice of the peace. 
People v. Dill (1836), 1 Scam. 257; People v. Royal (1839), 
id. 557. 

In 1848 a writ of error by the State to reverse a judg- 
ment for the defendant on a demurrer to the in- 
dictment was dismissed by the Court of Appeals of 
New York, upon a careful review by Judge Bronson 
of the English and American authorities, including 
several earlier cases in New York in which such writs 
of error had been brought, of which the court said: 
‘*Butin none of the cases was the question either 
made by counsel or considered by the court, whether 
the people could properly bring error. Such prece- 
dents are not of much importance.’”’ People v.Corn- 
ing, 2N. Y. 9, 15. That decision has been since recog- 
nized and acted on by that court, except so far as af- 
fected by express statutes. People v. Carnal, 6N. Y. 
463; People v. Clark, 7 id. 3885; People v. Merrill, 14 id. 
74, 76, 78; People v. Bork, 78 id. 346. 

In 1849 the Supreme Judicial Court of Massachusetts, 
speaking by Chief Justice Shaw, held that a writ of er- 
ror did not lie in a criminal case in behalf of the Com- 
monwealth, and therefore dismissed writs of error 
sued out to reverse judgments upon indictments in 
two cases, in one of which the defendant, after plead- 
ing nolo contendere, had moved in arrest of judgment 
for formal defects in the indictment,and thereupon 
judgment had been arrested and the defendant dis. 
charged, and in the other the indictment had been 
quashed on the defendant’s motion. Com. v. Cum- 
mings and Same v. McGinnis, 3 Cush. 212. In the 
same year the Supreme Court of Georgia made a 
similar decision, dismissing a writ of error sued out 
by the State upon a judgment quashing an indictment 
against the defendant; and in an able and well-con- 
sidered opinion delivered by Judge Nisbet, said: ‘‘ The 
rule seems to be well settled iu England that in crimi- 
nal cases a new trial is not grantable to the crown after 
verdict of acquittal, even though the acquittal be 
founded of the misdirection of the judge. This is the 
general rule, and obtains in the States of our Union. 
It excludes a rehearing after acquittal upon errors of 
law, and therefore, it would seem, denies also a re- 
hearing upon judgments of the court upon questions 
of law, even when the jury have nut passed upon the 
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guilt or innocence of the prisoner. If the effect of the 
judgment is a discharge, there can be no rehearing, 
either by new trial or writ of error. Indeed it may be 
stated, as ageneral rule, that in criminal cases, upon 
general principles, errors are not subject to revision at 
the instance of the State.’ ‘These principles are 
founded upon that great fundamental rule of the com- 
mon law, nemo debet bis vexuri prouna et eadem causa ; 
which rule, for greater caution and in stricter vigi- 
lance over the rights of the citizen against the State, 
has been in substance embodied in the Constitution of 
the United States, thus: ‘ Nor shall any person be sub- 
ject, for the same offense, to be twice put’ in jeopardy 
of life or limb.’ ” 

After observing that this provision of the Constitu- 
tion could have no direct bearing upon that case, which 
was of a misdemeanor only, and in which there had 
been no trial by jury, the court added: ** The common- 
law maxim and the Constitution are founded in the 
humanity of the law, and in a jealous watchfulness 
over the rights of the citizen, when brought in unequal 
contest with the State. It is doubtless in the epirit of 
this benign rule of the common law, embodied in the 
Federal Constitution—a spirit of liberty and justice, 
tempered with mercy—that in several of the States of 
this Union, in criminal causes a writ of error has been 
denied to the State.” State v. Jones, 7 Ga. 422, 424, 
425. 

The Supreme Court of Iowa, in 1856, ordered a writ 
of error sued out by the State, after the defendant had 
been acquitted by a jury, to be dismissed, not because 
to order a new trial would be against article 1, section 
12, of the Constitution of the State, declaring that 
**no person shall, after acquittal, be tried for the same 
offense” (for the court expressly waived a decision of 
that question), but only because of ‘“‘there being no 
law to authorize a writ of error on tbe part of the State 
inacriminal case.” State v. Johnson, 2 lowa, 549. 

The Supreme Court of Wisconsin, in 1864, held that 
a writ of error did not lie in behalf of the State to re- 
verse a judgment in favor of the defendant upon a de- 
murrer to his plea to an indictment. State v. Kemp, 
17 Wis. 669. The Supreme Court of Missouri, in 1877, 
made a similar decision, overruling earlier cases in the 
same court. Stute v. Copeland, 65 Mo. 497. And the 
Supreme Court of Florida, in 1881, beld that the State 
was not entitled to a writ of error to reverse a judg- 
ment quashing an indictment, and discharging the ac- 
cused. State v. Burns, 18 Fla. 185. 

In those States in which the government, in the ab- 
sence of any statute expressly giving it the right, has 
been allowed to bring error, or appeal in the nature of 
error, after judgment for the defendant on demurrer 
to the indictment, motion to quash, special verdict or 
motion in arrest of judgment, the question appears to 
have become settled by early practice before it was 
contested. 

In North Carolina the right of the State has been 
strictly limited to the cases just enumerated, and has 
been denied even when the defendant was discharged 
upon a judgment sustaining a plea of former acquittal 
as sufficient in law, or upon aruling that there was 
no legal prosecutor, and the Supreme Court has re- 
peatedly declared that the State’s right of appeal in a 
criminal case was not derived from the common law, 
or from any statute, but had obtained under judicial 
sanction by along practice, and has held that neither 
article 4, section 8,of the State Constitution of 1876, 
giving that court ‘ jurisdiction to review upon appeal 
any decision of the courts below upon any matter of 
law or legal inference,’’ nor article 4, section 27, of the 
same Constitution, providing that in all criminal cases 
before a justice of the peace *‘ the party against whom 
judgment is given may appeal to the Superior Court, 
where the matter shall be heard anew,” gave any right 
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of appeal to the State, but only to the defendant. 
State v. Hadock (1802), 2 Hayw. 162; State v. Lane 
(1878), 78 N. C. 547; State v. Swepson (1880), 82 id. 541; 
State v. Moore (1881), 84 id. 724; State v. Powell (1882), 
86 id. 640. 

The Court of Appeals of Maryland, in 1821, sustained 
au writ of error by the State to reverse a judgment in 
favor of the defendants on demurrer to the indict- 
ment, citing a number of unreported cases decided in 
that State in 1793 and 1817. State v. Buchanan, 5 Har. 
& J. 317, 324, 330. But the same court, in 1878, refused 
to construe astatute of 1872, providing that in all crim- 
inal trials it should be lawful for the attorney for the 
State to tender a bill of exceptions and to appeal, as 
authorizing the court on such exceptions and appeal to 
order a new trial after a verdict of acquittal. State v. 
Shields, 49 Md. 301. 

In Louisiana, in the leading case, the court admitted 
that to allow the State to bring a writ of error in a 
criminal case was contrary to the common law of Eng- 
land, to the law of most of tbe States, and to the gen- 
eral opinion of the bar; and the later cases appear to 
be put largely upon the ground that the practice had 
become settled by a course of decision. Slute v. Jones 
(1845), 8 Rob. (La.) 573, 574; Slate v. Ellis (1857), 12 La. 
Ann. 390; State v. Ross (1859), 14 id. 364; Stute v. Tay- 
lor (1882), 34 id. 978; State v. Robinson (1885), 37 id. 
673. 

The Supreme Court of Pennsylvania, from an early 
period, occasionally entertained, without question, 
writs of error sued out by the Statein criminal cases. 
Com. v. Taylor (1812), 5 Binn. 277; Com. v. McKis- 
son (1822), 8 Serg, & R. 420; Com. v. Church 
(1845), 1 Penn. St. 105. The first mention of the ques- 
tion appears to have been in a case in which the only 
objection taken to the right of the Commonwealth to 
sue out a writ. of error was that the writ had not been 
specially allowed, of which the court said: ‘There is 
nothing in the disabling provisos of the statutes to 
limit the right of the Commonwealth, and the powers 
of this court, whether deduced from the common law, 
from the old Provincial Aet of 1722 or from legislation 
under our State Constitutions, are quite competent to 
the review of any judicial record, when no statutory 
restraints have been imposed. It would be very strange 
if the Common wealth might not appeal to her own tri- 
bunals for justice without the special consent of cer- 
tain of her own officers.”” This theory that the State 
may sue outa writ of error, unless expressly denied it 
by statute, is opposed to the view obtained by a host 
of decisions above cited; and it is observable that such 
judges as Judge Thompson and Judge Sharswood were 
in favor of quashing writs so sued out. Com. v. Capp 
(1864), 48 Penn. St. 53,56; Com. v. Moore (1882), 99 id. 
570, 576. 

In many of the States, indeed including some of those 
above mentioned, the right tosue out a writ of error, 
or to take an appeal in the nature of a writ of error, in 
criminal cases, has been given to the State by positive 
statute. But the decisions above cited conclusively 
sbow that under the common law, as generally nnder- 
stood and administered in the United States, and in 
the absence of any statute expressly giving the right 
to the State, a writ of error cannot be sued out in a 
criminal case after a final judgment in favor of the de- 
fendant, whether that judgment has been rendered 
upon a verdict of acquittal, or upou a determination 
by the court of an issue of law. In either case the de- 
fendant, having been once put upon his trial and dis- 
charged by the court, is not to be again vexed for the 
same cause, unless the Legislature, acting within its 
constitutional authority, has made express provision 
for a review of the judgment at the instance of the 
government. 

In the light of these decisions we come to the con- 
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sideration of the acts of Congress on the subject of 
writs of error in criminal cases. 

The appellate jurisdiction of this court rests wholly 
on the acts of Congress. For a long time after the 
adoption of the Constitution, Congress made no pro- 
vision for bringing any criminal case from a Circuit 
Court of the United States to this court by a writ of 
error. At February term, 1803, indeed, this court, no 
objection being made, took jurisdiction of a writ of 
error sued out by the United States to the Circuit 
Court for the District of Columbia in a criminal case. 
U.S. v. Simms, 1 Cranch, 252. But at February term, 
1805, in alike case, this court, upon full argument and 
consideration, held that it bad no jurisdiction of a writ 
of error in a criminal case, and overruled U. 8S. v. 
Simms, Chief Justice Marshall saying: ‘‘No question 
was made in that case as to the jurisdiction. It passed 
sub silentio, and the court does not consider itself as 
bound by that case.”” U.S. v. More, 3 Cranch, 159, 172. 
And it was thenceforth held to be settled that crimi- 
nal cases could not be brought from a Circuit Court of 
the United States to this court by writ of error, but 
only by certificate of division of opinion upon specific 
questious of law. Ex parte Kearney, 7 Wheat. 38, 42; 
Ex parte Gordon, 1 Black, 503; Ex parte Yarbrough, 
110 U.S. 651; Farnsworth v. Montana, 129id. 104, 113; 
U.S. v. Perrin, 181 id. 55. 

As to each of the Territories, except Washington, the 
Revised Statutes provided that final judgments and 
decrees of its Supreme Court, where the value of the 
matter in dispute exceeded $1,000, might be reviewed 
by this court, upon writ of error or appeal, in the same 
mannerand under the same regulations as the final 
judgments and decrees of a Circuit Court of the United 
Stutes. Rev. St., §§ 702, 1909. The act of June 23, 1874, 
chapter 469, section 3, provided that a writ of error 
should lie from this court to the Supreme Court of the 
Territory of Utah, ‘‘in criminal cases, where the ac- 
cused shali have been seutenced to capital punishment 
or convicted of bigamy or polygamy.” 18 St. 254. The 
act of March 3, 1885, chapter 355, provided in section 1 
that no appeal or writ of error should be allowed from 
the Supreme Court of a Territory unless the matter in 
dispute exceeded $5,000, and in section 2 that the pre- 
ceding section should not apply toany case ‘tin which 
is drawn in question the validity of atreaty or statute 
of, or an authority exercised under, the United States, 
but in all such cases an appeal or writ of error may be 
brought without regard to the sum or value in dis- 
pute.” 23St. 443. At October term, 1885, this court, 
without objection, decided upon the merits a writ of 
error to the Supreme Court of the Territory of Utah 
by one convicted of acrime which was neither bigamy 
or polygamy, nor punishable with death. But at the 
same term, after argument upon its jurisdiction of a 
like writ of error, the court dismissed both writs of 
error, and in answering the objection that it had taken 
jurisdiction of the first writ, said: ‘The question of 
jurisdiction was not considered in fact in that case, 
noralluded to in the decision, nor presented to the 
court by the counsel for the United States, nor re- 
ferred to by either party at the argument or in the 
briefs. Probably both parties desired a decision on 
the merits.”’ Cannon v. U. S., 116 U.S. 55, and 118 
id. 355; Snow v. U. S., id. 346, 354. The question 
whether the provision of the act of March 3, 1885, 
chapter 355, section 2, authorizing a writ of error from 
this court to the Supreme Court of any Territory, in 
any case ‘in which is drawn in question the validity 
of a treaty or statute of, or an authority exercised un- 
der, the United States,’’ extended to criminal cases, 
was then left open, but at October term, 1888, was de- 
cided inthe negative. Farnsworth v. Montana, 129 U. 
S. 104. 

The manner of bringing up criminal cases from the 








Circuit Courts of the United States upon a certificate 
of division of opinion has undergone some changes by 
successive acts of Congress. Under the act of April 
29, 1802, chapter 31, section 6, whenever there was a di- 
vision of opinion in the Circuit Court upon a question 
of law, the question was certified to this court for de- 
cision, provided that the case might proceed in the 
Circuit Court if, in its opinion, further proceedings 
could be had without prejudice to the merits, and that 
no imprisonment should be allowed or punishment in- 
flicted upon which the judges were divided in opinion. 
2 St. 159; U.S. v. Tyler, 7 Cranch, 285; U.S. v. Dan- 
del, 6 Wheat. 542; U.S. v. Bailey, 9 Pet. 267. By the 
act of June 1, 1872, chapter 255, section 1, ‘* whenever 
in any suitor proceeding” in a Circuit Court, there 
occurred any difference of opinion between the judges, 
the opinion of the presiding judge was to prevail for 
the time being, but upon the entry of a final judgment, 
decree or order, and a certificate of division of opinion 
as under the act of 1802, “either party’ might remove 
the case to this court ‘‘on writ of error or appeal, ac- 
cording to the nature of the case.”’ 17St.196. That 
act continued in force only about two years, when it 
was repealed by the Revised Statutes. By sections 
650, 652 and 653 of those statutes its provisions were 
restricted to civil suits and proceedings, and by sec- 
tions 651 and 697 the provisions of section 6 of the act 
of 1802 were re-enacted as to criminal cases. Ea parte 
Tom Tong, 108 U. 8. 556, 559. In U. S. v. Reese, 92 id. 
214, and in U. S. v. Cruikshank, id. 542, argued at 
October term, 1874, and decided at October term, 1875, 
which were brought to this court by the United States 
by writ of error and certificate of division of opinion, 
after judgment according to the opinion of the presid- 
ing judge, sustaining a demurrer to the indictment or 
a motion in arrest of judgment, it appears by the rec- 
ords and briefs on file, that the judgment below was 
entered and the certificate of division made under the 
act of 1872, and that no objection was taken to the ju- 
risdiction of this court. The exercise of jurisdiction 
over those cases on writ of error is therefore entitled to 
no more weight by way of precedent than the exercise 
of appellate jurisdiction sub silentio in the cases above 
cited of U. S. v. Simms, 1 Cranch, 252, and! Cannon v. 
U. S., 116 U. S. 55. 

The first act of Congress which authorized a criminal 
case to be brought from a Circuit Court of the United 
States to this court, except upon a certificate of divis- 
ion of opinion, was the act of February 6, 1889, chap- 
ter 113, section 6, by which it was enacted that “in all 
cases of conviction” of a capital crime in any court of 
the United States, the final judgment ‘ against the 
respondent ’’ might, on his application, be re-exam- 
ined, reversed or affirmed by this court on writ of er- 
ror. 25 St. 656. The writ of error given by that act 
was thus clearly limited to the defendant, and the 
terms and effect of the act of June 23, 1874, chapter 
469, section 3, above cited, concerning writs of error 
from this court to the Supreme Court of the Territory 
of Utah, as well as those of the act of March 3, 1879, 
chapter 176, giving a writ of error from the Circuit 
Court of the United States to a District Court, were 
equally restricted. 18 St. 254; 20 id. 354. 

The provisions of the Judiciary Act of March 3, 1891, 
chapter 517, material to be considered in this case, are 
those of section 5, by which appeals or writs of error 
may be taken from a Circuit Court directly to this 
court in certain classes of cases, among which are 
‘*eases of conviction of a capital or otherwise infamous 
crime,” and “any case that involves the construction 
or application of the Constitution of the United 
States;’’ and those of section 6, by which the Cir- 
cuit Courts of Appeals established by this act have ap- 
pellate jurisdiction to review, by appeal or writ of er- 
ror, final decisions in the District and Circuit Courts 
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‘in all cases other than those provided for in the pre- 
ceding section uf this act, unless otherwise provided 
by law,” and the judgments or decrees of the Circuit 
Courts of Appeals are made final “in all cases arising 
under the criminal laws” and in certain other classes 
of cases, unless questions are certified to this court, or 
the whole case ordered up by writ of certiorari, as 
therein provided. 26 St. 827, 828. 

The provision of section 5, authorizing writs of error 
from this court in cases of capital or otherwise infa- 
mous crimes, is clearly limited, in terms and effect (like 
the provision of the act of 1889, authorizing a writ of 
error in cases of capital crimes, and earlier acts, above 
cited), to convictions only. Whether awrit of error 
by the defendant in a criminal case of lower grade 
would be included in the provisions of that section for 
bringing to this court cases in which the jurisdiction 
of the court below is in issue, or which involve the con- 
struction or application of the Constitution of the 
United States, or the validity of a law of the United 
States, or the validity or construction of a treaty, orin 
which it is contended that the Constitution or a law 
of a State contravenes the Constitution of the United 
States, is not now before us for decision. 

The provision of section 6 giving the Circuit Courts 
of Appeals in General Terms appellate jurisdiction of 
criminal cases says nothing asto the party by whom 
the writ oferror may be brought, and cannot there- 
fore be presumed to have beeu intended to confer 
upon the government the right to bring it. 

In none of the provisions of this act defining the ap- 
pellate jurisdiction, either of this court or of the Cir- 
cuit Court of Appeals, is there any indication ofan in- 
tention to confer upon the United States the right to 
bring up a criminal case of any grade after judgment 
below in favor of the defendant. It is impossible to 
presume an intention on the part of Congress to make 
so serious and far-reaching an innovation in the crim- 
inal jurisprudence of the United States. 

Writ of error dismissed for want of jurisdiction. 





LIBEL—SUFFICIENCY OF COMPLAINT. 


MISSOURI SUPREME COURT, MARCH 14, 1892, 


McGinnis v. GeorGe Knapp & Co. 


A complaint for libel alleged the publication in defendant’s 
newspaper, under the title “*The McGinnis Cohorts,’’ and 
the further heading, ‘‘ They Rally Round the Brewers’ 
Flag in the Senate,” of the language: ‘ The distribution 
of the $50,000 slush fund sent here by the liquor interests 
may enable Senator McGinnis to make good his boast 
that he did not care whether the house passed the high 
license bill or not, he could defeat it in the Senate;’’ that 
the matter so published purported to be part of a letter 
written to the paper by its special correspondent at the 
capital, where plaintiff was in attendance as a member of 
the Senate, before which a bill to regulate intoxicants was 
then pending; that by said language the defendant 
charged plaintiff with bribery, or that he had knowledge 
of and was willing to avail himself of the use of money by 
others to defeat the bill, and that the article was false 
and malicious; held, sufficient on demurrer. 


Campbell & Ryan, Lubke & Muench and Chas. Nagel, 
for appellaut. 


Boyle, Adams & McKeighan, for respondent. 


SHERWOOD, C. J. Our statute defines “libel” to be: 
“A libel is the malicious defamation of a person made 
public by any printing, writing, sign, picture, repre- 
sentation or effigy, tending to provoke him to wrath, 
or expose him to public hatred, contempt or ridicule, 
or to deprive him of the benefits of public confidence 
and social intercourse, or any malicious defamation 


made public as aforesaid, designed to blacken and 
vilify the memory of one who is dead, and tending to 
scandalize or provoke his surviving relatives and 
friends.” 1 Rev. Stat., 1889, § 3869. This section was 
enacted in 1879 (Rev. Stat. of that year, § 1591), and 
finds a place under the head of “ Crimes and Punish- 
ments,’ and perhaps it would not strictly extend to 
civil actions, except in so far as it might be found cor- 
rect and in conformity to definitions formulated by 
eminent jurists and authors. The attempts however 
to detine a libel, though practically innumerable, have 
never been so comprehensive aud accurate as to com- 
prehend all cases that may arise. Townsh. Sland. & 
L. (4th ed.), §20. And such attempts, in this regard, 
in some degree resemble similar attempted definitions 
of fraud. A definition which has met with frequent 
approval is that given by Parsons, C. J., in Com. v. 
Clap, 4 Mass. 136: ‘‘A libel is a malicious publication, 
expressed either in printing or writing, or by signsand 
pictures, tending either to blacken the memory of one 
dead or the reputation of one who is alive, and expose 
him to public hatred, contempt or ridicule.’’ Frequent 
approval has also been bestowed on a definition ut- 
tered by Alexander Hamilton, arguendo, in People v. 
Croswell, 3 Johns. Cas. 354: ‘A libel is a censorious or 
ridiculing writing, picture or sign made with a mis- 
chievous and malicious intent toward government, 
magistrates or individuals.” But it is immaterial for 
the purpose of this case which of the aforesaid defini- 
tions enunciated in the cases cited be adopted. Taking 
them to be sufficiently accurate and comprehensive for 
the present instance, let us apply them to the case at 
bar. Do the allegations of the petition in this case 
bring it within any of the definitions mentioned? And 
in this connection it must be remembered that the de- 
murrer confesses the malice and falsity of the charge, 
and also that the meaning supplied by the innuendo is 
the true meaning of the words charged to be libellous. 
Belknap v. Ball (Mich.), 47 N. W. Rep. 674. And the 
rule that in actions for libel the words must be taken 
mitiori sensu is now for the most part repudiated. 
Townsh. Sland. & L. (4th ed.), p. 216,8 177. ‘*The 
court on demurrer will see if there is any thing in the 
language which by reasonable intendment is action- 
able.’ Townsh. Sland. & L. (4th ed.), p. 216, § 177. 
Thus ‘“‘ where the defendant wrote and published of 
the plaintiffi—an hotel and job*coach proprietor by 
trade and a Presbyterian by religion—that from mere 
motives of intolerance he had refused the use of his 
hearse for the funeral of his deceased servant because 
the body was about to be interred in a Roman Catholic 
cemetery, held, overruling a demurrer to the declara- 
tion, that the court could not so clearly see that tbe 
language might not be actionable as to justify the 
withdrawal of the case from a jury.”” Townsh. Sland. 
& L. (4th ed.), p. 216, § 177; Teacy v. McKenna, 4 Ir. 
Com. Law, 374. 

In determining the furce and effect of the alleged 
libellous words, though the meaning of the words used 
cannot be extended by innuendo beyond the natural 
import of the words charged to be defamatory, yet in 
determining the meaning of the words of which com- 
plaint is made it is entirely legitimate to consider the 
meaning to be imputed to them, while at the same time 
considering the extriusic facts and circumstances with 
which such words are connected. The author already 
quoted on this subject says: ‘For the purpose of its 
construction language is to beregarded not merely in 
reference to the words employed, but according to the 
sense or meaning which, all the circumstances of its 





| publication considered, the language may be fairly 
| presumed to have conveyed to those to whom it was 
| published. The language is always to be regarded with 
reference to what has been its effect, actual or pre- 
sumed, and the sense is to be arrived at with the help 











THE ALBANY LAW JOURNAL. 


439 








of the cause and occasion of its publication. The court 
or jury is to place itself in the situation of the hearer 
or reader, and determine the sense or meaning of the 
language in question according to its natural and pop- 
ular construction.” Townsh. Sland. & L., $133. The 
construction which it behooves a court of justice to 
put ona publication which is alleged to be libellous is 
to be derived as well from the expression used as from 
the whole scope and apparent object of the writer. 
Spencer v. Southwick, 11 Johns. 592; Mason v. Stratton, 
1 N. Y. Supp. 511. ‘‘ Words are now construed by 
courts—as they always ought to have been—in the 
plain and popular sense in which the rest of the world 
naturally understand them.’’ TIoberts v. Camden, 9 
East, 93. ‘*It is quite clear from all the modern au- 
thorities that the court must read these words in the 
sense in which ordinary persons, or in which we our- 
selves, out of court, reading this paragraph, would un- 
derstand them.’’ Tenterden, C. J., Harvey v. French, 
1 Cromp. & M. 11. Wecannot pervert the words and 
alter the ordinary construction of them. Bynionv. 
Trotter, Style, 231. The words must be understood by 
the court in the same sense in which the rest of man- 
kind would understand them. Woolnothv. Meadows, 
5 East, 463. ‘The law cannot be evaded by any of the 
artful and disguised modes in which men attempt to 
conceal libellous or slanderous meanings.”’ Townsh. 
Sland. & L., § 133. Shaw, C. J., in Com. v. Child, 13 
Pick. 198, said: ‘The court will regard the use of fic- 
titious names and disguise in a libel in the sense that 
they are commonly understood.’’ The same eminent 
jurist said in Com. v. Kneeland, 20 Pick. 206: “If 
therefore obscure and ambiguous language is used, or 
language which is figurative or ironical, courts and 
juries will understand it according to its true meaning 
and import, and the sense in which it was intended is 
to be gathered from the context and from all the facts 
and circumstances under which it was used.”’ 

Other authorities, collated by the diligence of plain- 
tiff's counsel, abundantly support the same view, a 
view which is sufficiently comprehensive to embrace 
within its scope the head-lines of the article now in 
litigation. In Sanderson v. Caldwell, 45 N. Y. 404-406, 
Andrews, J., said: ‘‘Thecharge against the plaintiff 
that he did a good thing in collecting soldiers and 
sailors’ claims against the government at a fearful per- 
centage, and that the ‘blood money’ he got in this 
way was supposed to be a ‘big thing,’ in connection 
with the fact that he was a lawyer, may fairly be con- 
strued as imputing to him unjust, dishonest and ex- 
tortionate conduct in his professional capacity, and 
justifies the meaning attributed to it in the complaint. 
The charge that in his ‘sober moments’ he prosecuted 
his business authorized the inference that he was in the 
habit of the immoderate use of intoxicating liquors, 
and the natural tendency and result of such a habit, in 
@ person engaged in any business, and especially in 
professional business, is to unfit him for the proper 
discharge of it. The defendants, in judgment of law, 
intended to charge what their language implied, and 
to produce the injury which was the natural and prox- 
imate result of their act. They may notin fact have 
had in mind the particular meaning charged by the 
plaintiff, or intended the special injury produced, but 
the law, for remedial purposes, adjudges that a wrong- 
doer intends all the natural and proximate consequen- 
ces of the wrong, and administers punishment and al- 
lows compensation upon this presumption. It is 


claimed however that special damages would not be 
recovered in this case for injury sustained by the plain- 
tiff in his professional character, for the reason that 
the libel does not state or imply that the plaintiff was 
a lawyer, and therefore does not relate to him in that 
character, and for the additional reason that no actual 
damages to him in his profession were proved. * * * 





But the publication was libellous per se without refer- 
ence to the professional character of the plaintiff, and 
no authority has been cited or has come to our notice 
holding that the plaintiff cannot, in such a case, by ex- 
trinsic evidence, connect the libellous words with his 
professional character, and recover the uatural and 
proximate damages to him in his profession, resulting 
therefrom. In an action for libel the fact that the 
words used had reference to the profession or business 
of the plaintiff is not the substantial ground of the ac- 
tion. The actionable quality of the words used does 
not in any case depend upon that consideration. 

In Hart v. Wall, 2 C. P. Div. 149, the plaintiffs (vo- 
calists) advertised in a theatrical newspaper as fol- 
lows: ‘‘The sisters Hartridge have great pleasure in 
thanking Messrs. Chappell & Co., Messrs. Metzler & 
Co. [music publishers] and others for their kind, un- 
hesitating permission to sing any morceaux from their 
musical publications.” The defendant, who was in- 
terested as agent for the proprietors of the “ stage 
right’? of certain songs published by the firms men- 
tioned, wrote to the proprietors of two music halls at 
which the plaintiffs were engaged to sing, to the effect 
that the advertisement, if relied upon in every partic- 
ular, was calculated to lead them to incur penalties un- 
der the Copyright Act, inasmuch as the publishers 
named had in some instances no power to give the al- 
leged permission, and insinuating that music-hall 
singing was not calculated to create a demand for their 
musical publications. Upon a motion to set aside a 
nonsuit it was held that, inasmuch as the letters were 
reasonably susceptible of a construction which would 
make them libellous, the opinion of the jury ought to 
have been taken upon their meaning. Lord Coleridge, 
C. J., said: “The question is not whether the letters 
are susceptible of an innocent interpretation, but 
whether no libellous construction can reasonably be 
put upon them, for if such a construction may reason- 
ably be given to them, it is for the jury to say whether 
or not that is the true interpretation of them, and 
that question should not have been withheld from 
them.” 

In Odger on Libel the rule is stated to be (chap. 2, 
pp. 15, 16) that any written words are defamatory 
which impute to plaintiff that he has been guilty of any 
crime, fraud, dishonesty, immorality, vice or dishon- 
orable couduct, or has been accused or suspected of 
any suck misconduct, or which have a tendency to in- 
jure him in his office, or engender an evil opinion of 
him in the minds of right-thinking men, and again that 
it is libellous to impute to any one holding an office 
that he has been guilty of improper conduct in the of- 
fice, or has been actuated by wicked, corrupt or selfish 
motives. The mere heading of an article may be 
libellous, though such article be the privileged report 
of legal proceedings. This was so ruled in Clement v. 
Lewis, 7 Moore, 200, where the heading was ‘‘ Shame- 
ful Conduct of Attorney.” 

In Negley v. Farrow, 60 Md. 158, Robinson, J., said: 
“This is an action of libel against the defendants, now 
appellants, editors and proprietors of a newspaper. 
Without setting out the libel at length it is sufficient 
to say it charges the plaintiff, elected as a Republican 
senator from Washington county, with being under 
the influence and control of a corrupt Democratic ring; 
with having participated in the Republican caucus in 
nominating Mr. Pratt, as treasurer, and afterward with 
having voted for Mr. Compton, the Democratic ring 
candidate; with having aided the ring senators in de- 
feating the bill for repealing the act authorizing the 
publication of the laws in the newspapers, and by so 
doing had proved false to his political obligations and 
a traitor to his party, and had brought dishonor upon 
the Republicans of Washington county, who had elected 
him to the Senate. It further charges him with hav- 
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ing a contract to furnish stone to the canal, which was 
given to him by its president, Mr. Gorman, the head 
and front of the Democratic ring, because he was asena- 
tor and ‘had a vote to give in the Senate,’ and for no 
other reason. The article then concludes by saying: 
‘The fruits of the contract to furnish stone to lengthen 
locks on the canal are appearing. Look out for more.’ 
The question presented by the demurrer is whether a 
publication making such charges as these in regard to 
the official conduct of the plaintiff is in law a libel. It 
is well settled that any publication which tends to in- 
jure one’s reputation and expose him to hatred or con- 
tempt, if made without lawful excuse, is libellous. It 
can hardly be necessary to say that such charges as 
these against the official conduct of the plaintiff, and 
the imputation of the base and sordid motives by 
which such conduct was governed, were calculated to 
injure his reputation, and expose him to the contempt 
of allbonorable men. Independent altogether of the 
innuendoes the article on its face shows that these 
charges were made against the plaintiff, and we have 
no hesitation therefore in saying that the publication 
is in itself libellous.” 

In Belknap v. Ball, 47 N. W. Rep. 674, the Supreme 
Court of Michigan held that to publish of a candidate 
for Congress a false and malicious article, representing 
him as saying: ‘‘I don’t propose to go into debate on 
the tariff additions on wool, quinine and all the things, 
because I ain’t built that way,” printing the words in 
a coarse and bold imitation of his handwriting, with 
misspelled words, and an imitation of his genuine sig- 
nature at the end, was libellous and not privileged. A 
demurrer to the petition was sustained in the court 
below, but the judgment was reversed on appeal, The 
court, by Grant, J., held the imputation of ignorance 
to a candidate for Congress libellous, and said: ‘‘ The 
character of the language set forth in the second count 
depends upon the meaning of the words ‘I ain’t built 
that way.’ The innuendo says that the defendant 
meant that plaintiff was too iguorant and imbecile to 
discuss the question, or to express in a decent way his 
intention not to discuss it. The province of the innu- 
endo is to explain and give meaning to ambiguous lan- 
guage. If extrinsic evidence is required to ascertain 
its meaning the jury must determine that question. 
Bourreseaw v. Journal Co., 63 Mich. 425. The meaning 
of these words is certainly not clear. The demurrer, 
for the purpose of the case, admits both the meaning 
supplied by the innuendo and the malice charged. 
When all the facts are placed before the court and jury 
upon trial, the question whether or not the publication 
was libellous will be presented for their determination. 
The declaration makes out a case proper to be sub- 
mitted upon the facts, which may be shown by the 
evidence.” 

In Bettner v. Holt, 70 Cal. 270, Foote, C., said: ‘*‘In 
the interpretation to be placed upon language charging 
the publication of a libel acourt of justice is tu put 
such a construction upon the words which it contains 
as may be derived ‘as well from the expressions used 
as from the whole scope and apparent object of the 
writer.’ Spencer v. Southwick, 10 Johus. 259; Cooper 
v. Greely, 1 Denio, 358. And not only is the language 
employed to be regarded with reference to the actual 
words used, but according to the sense and meaning, 
under all the circumstances attending the publication, 
which such language may fairly be presumed to have 
conveyed to those to whom it was published. So that 
in such cases the language is uniformly to be regarded 
with what has been its effect, actual or presumed, and 
its sense is to be arrived at with the help of the cause 
and occasion of its publication.” 

In the quite recent criminal case of State v. Arm- 
strong (Mo. Sup ), 16S. W. Rep. 604, it was held to be a 
libel to send through the mail an envelope, indorsed 





thereon in large letters ‘‘Bad Debt Collecting 
Agency,’ and that the intent animating the sender of 
the letter was quiteapparent. In that case Gantt, P. 
J., said: ‘ Thisenvelope, on its face, was designed to 
attract the attention of the public, and when the pros- 
ecutrix received these letters in these envelopes the 
fact was thereby published that this association was in 
correspondence with her for the purposes of collecting 
a bad debt, and we cannot shut our eyes to the neces- 
sary implication that she was a bad debtor; that she 
was not in the habit of paying her honest debts and 
was unworthy of credit.” 

In Twombly v. Monroe, 136 Mass. 464, an article pub- 
lished in anesspaper was headed: ‘‘ The Locust Street 
Brutality Explained,’’ and signed ‘‘The Landlord,” 
and stated that ‘*the woman’’ came to his house on a 
certain day, engaged rooms at a price named and left 
at a certain time, having paid a certain sum; that 
about three months previously she decided not to come 
down stairs at all, and was consequently agreat deal of 
trouble; that he told her if she would leave at a time 
named and give him a certain sum he would give her 
a receipt in full, which she would not do, and that she 
kept her door locked and would not give any satisfac- 
tion, and concluded as follows: ‘She is not a stran- 
ger here. She nevermade friends. Can find out all 
about her by taking alittle trouble.’’ Held, in an ac- 
tion by the tenant against the landlord for libel, that 
a ruling as matter of law that the publication was not 
libellous or actionable was erroneous, and that the 
question should have been submitted to the jury. In 
that case Field, J., said: ‘‘If the words published are 
fairly capable of two meanings, one harmless and the 
other defamutory, it isa question for the jury in what 
sense readers may have understood them. * * * 
We are satisfied with the rule that «t the trial of civil 
actions for libel it is only when the court can say that 
the publication is not reasonably capable of any de- 
famatory meaning, and cannot reasonably be under- 
stood in any defamatory sense, that the court can rule, 
as matter of law, that the publication is not libellous, 
aud withd :aw the case from the jury or order a ver- 
dict for the defendant. We cannot say that the pub- 
lication in the case at bar does not impute to the plain- 
tiff an intention to keep possession without paying 
rent, and that the words ‘She is not a stranger here. 
She never made friends.. Can find out all about her 
by taking a little trouble,’ do not convey an implica- 
tion or insinuation that the plaintiff is considered unfit 
for friendly intercourse by her neighbors, and do not 
thus tend to expose her toobloquy. If so the publica- 
tion may be libellous. We think the presiding justice 
erred in ruling, as matter of law, that the publication 
was not libellous, and in not submitting the question 
to the jury.” 

In Price v. Whitley, 50 Mo. 439, the following lan- 
guage was made the basis of an action: “I foundan 
imp of the devil, in the shape of Jim Price, sitting 
upon the mayor’sseat. * * * And nowsirthat imp 
of the deviland cowardly snail, that shrinks back into 
his shell at the sight of the slightest shadow, had the 
bravery to issue an execution against me.’’ And the 
language was held libellous, the definition of libel here- 
tofore quoted from Com. v. Clap, supra, being again 
quoted with approval, having already been quoted ina 
like manner in the earliercase of Nelson v. Musgrave, 
10 Mo. 648. 

Now what would be the impression produced upon 
the mind of any reader of intelligence on perusing the 
article in question? Would it not have a tendency, 
and a direct tendency, to produce a feeling of con- 
tempt, a sense of ridicule and of blameworthiness on 
the part of the plaintiff? Could any fair-minded 
reader, on reading the article and its suggestive head- 
lines, say such was not its effect and its intended ef- 
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fect? But whether this was the intended effect or not 
is immaterial, because the law will adjudge that the 
defendant corporation intended to produce the natural 
and proximate results of its act. Nor need it have had 
in mind the particular meaning charged by the plain- 
tiff, or intended the special injury produced, for the 
law, in odium of the wrong-doer and for its own wise 
remedial purposes, adjudges that he intends those con- 
sequences which naturally attend as results of his 
wrong. Sanderson's Case, supra. Hatred, contempt 
and ridicule would naturally be produced by the words 
employed, and therefore they would be libellous per 
se, under the definitions already announced and 
authorities cited and quoted. But in reading the bare 
words of the libel it must be remembered that they, 
for the purposes of the demurrer, must be read and be 
deemed to have been read in close connection with and 
as parcel of the innuendoes. Reading them in this 
way no possible ground can be left to doubt their 
libellous character. No room is left to doubt, as 
charged in the innuendoes, that it was intended by the 
article to convey the idea that the plaintiff was wholly 
unworthy of the high official position he was then fill- 
ing, and faithless thereto; that instead of representing 
his constituents he was representing the ‘liquor in- 
terests,’’ and that he was associated on terms of great 
familiarity, if not of criminal intimacy, with those who 
would not hesitate to employ a ‘‘slush fund” of 
$50,000, wherewith by bribery to secure a sufficient 
number of votes in the Senate to defeat the ‘‘ High Li- 
cense Bill.’ But it is immaterial, for the purposes of 
this case, absolutely to determine whether the article 
is libellous per se or not, because, under the authorities 
cited, if the language be ambiguous, the court should 
not take the case from the jury where one of the mean- 
ings of the article complained of is harmless and the 
other defamatory, but leave it to the jury in what 
sense the readers may have understood the words in 
question, and the case will not be withheld from the 
jury unless it can plainly see upon the face of the rec- 
ord that the matter charged cannot in any way be li- 
bellous. In other words, the court will not make any 
strained inferences in favor of those who thought- 
lessly or else maliciously touch with flippant lightness 
upon so sacred a thing as private character. And 
neither the great corporate newspapers of the day nor 
their special correspondents are above the law or its 
penalties, both civil and criminal, when they venture 
to cast aspersions upon the reputations of others. If 
they will venture upon such hazardous experiments, 
and tread in such dangerous pathways, they must 
stand prepared to prove the truth of the malicious 
‘charge, or answer in damages to the party injured. 
And the penalties which the law provides for such acts 
cannot be defeated by evasions, however skillful, or 
thwarted by artifices, however subtle. Whenever the 
libellous intent, or seeming libellous incent, appears, 
though dimly and vaguely, as ‘‘through a glass 
darkly,’’ the question becomes one for the jury to say 
whether the meaning was harmless or defamatory. 
Quotations from text-writers and from adjudged cases 
have been largely made in this opinion, not as being 
absolutely necessary to a correct conclusion in this 
cause, but as showing in the instances cited how varied 
and futile have been the attempts in times past to as- 
perse private or public character and still escape the 
penalties of the law. Of course all of the foregoing 
observations, with respect to the case at bar, must be 
regarded as bottomed on the allegations of the petition, 
which the demurrer is deemed to confess to be true. 
Inasmuch as the petition stated facts to constitute 
a cause of action it should have been held sufficient in 
law. The judgment will therefore be reversed and the 
cause remanded. 
All concur. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—BOND—RELEASE OF SURETIES—SEVERAL 
UNDERTAKINGS.—Where an appeal is taken to the Gen- 
eral Term of the Supreme Court from an order of the 
Special Term foreclosing a mortgage, and an under- 
taking is executed in acertain sum, conditioned to pay 
any deficiency in event of sale,which order is affirmed, 
and afurther appeal taken to the Court of Appeals, 
and a second undertaking executed ina certain sum, 
with a like condition, and the decision of the General 
Term is affirmed, the second undertaking does not dis- 
charge the first, and the second undertaking having 
been paid in full without satisfying the mortgage, the 
sureties on the first are liable for the deficiency. 
Hinckley v. Kreitz, 58 N. Y. 583, distinguished. 
March 25, 1892. Chester v. Broderick. Opinion by 
Peckham, J. 15 N. Y. Supp. 353, affirmed. 


JURISDICTION — MOTION FOR NEW TRIAL 
MADE AT GENERAL TERM.—The provision of the Code 
of Procedure (old Code), section 265, that judgment on 
exceptions heard at General Term in the first instance 
should be rendered by the General Term, is omitted by 
the Code of Civil Procedure (new Code), section 1227 
of which provides that where a motion for a new trial 
on exceptions ordered to be heard at General Term is 
denied, ‘‘ judgment may be taken as if the motion for 
a new trial had not been made.’’ Held, that notwith- 
standing such changes, a judgment entered pursuant 
to an order denying a motion for a new trial, heard at 
General Term in the first instance, is still a judgment 
of the General Term, and can be reviewed only on ap- 
peal taken directly to the Court of Appeals. March 8, 
1892. Martinv. Platt. Opinion by Finch, J. 16N. 
Y. Supp. 115, affirmed. 


ASSOCIATIONS—ACTION AGAINST TRUSTEE—VERIFIED 
ANSWER.—The liability of the trustees of a social club 
created under the Laws of 1865, chapter 368, which pro- 
vides (section 7) that such trustees “shall be jointly 
and severally liable for all debts due from said com- 
pany * * * contracted while they are trustees,” is 
not penal but contractual in its nature, and an answer 
filed by the defendant without verification, in an ac- 
tion to enforce such liability, is insufficient, since un- 
der the Code of Civil Procedure, sections 523, 837, the 
verification can be omitted only in penal actions. Hall 
v. Siegel, 7 Lans. 206; 53 N. Y. 607, explained. March 
22, 1892. Rogers v. Decker. Opinion by Finch, J. 16 
N. Y. Supp. 407, affirmed. 


BROKERS -- CONTRACTS —CONSIDERATION—DISOBEY- 
ING INSTRUCTIONS—MEASURE OF DAMAGES.—(1) Where 
defendants, stock brokers, were carrying a “short” 
sale of stock for plaintiff, and the stock began to rise, 
whereupon plaintiff wished to cover his sale and go 
“long” on the stock, which defendants advised him 
not to do, the fact that plaintiff, to his pecuniary loss, 
refrained from doing as he wished, was sufficient con- 
sideration for defendants’ promise to carry the stock 
without additional margin until plaintiff could get out 
without loss. (2) Where a stock broker who is carry- 
ing a “short” sale for a customer, disobeys instruc- 
tions given on a rise in the market to buy soas tocover 
the “‘short,’’ the customer’s measure ot damages is the 
difference between the market value at the time of the 
broker’s instructions to buy and the price at which the 
broker actually bought. Campbell v. Wright, 118 N. 
Y. 594. March 25, 1892. Rogers v. Wiley. Opinion by 
Maynard, J. Gray, J., dissenting. 14 N. Y. Supp. 622, 
affirmed. 





CONTRACT—USE OF ADVERTISING TIDEA—PROPERTY 
RIGHTS.— Where an inventor, in order to induce a per- 
son to employ him, communicates in confidence a val- 
uable system of advertising, without any agreement as 
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to compensation therefor, and the latter refuses to em- 
ploy him, but uses the idea, the inventor cannot re- 
cover the value of such use, his property in it being 
lost by the disclosure. The case is unlike those in 
which the injunctive process of the court is sought to 
restrain the disclosure of a secret or the publication of 
a letter which may prove injurious to business or char- 
acter. Noris his case like that of one who writes a 
tale or treatise or play, or composes a piece of music, or 
paints a picture, or makesan invention. In such cases 
there is a production which can by multiplying copies 
be put to marketable use, and its exclusive ownership 
be easily preserved and protected. Whoever infringes 
takes benefits or profits which otherwise would natur- 
ally come to the producer. Here the defendant has 
taken from the plaintiff no profits, nor diverted them 
from him. Without denying that there may be prop- 
erty in an idea or trade secret or system, it is obvi- 
ous that its originator or proprietor must himself pro- 
tect it from escape or disclosure. If it cannot be sold 
or negotiated or used without a disclosure, it would 
seem proper that some contract should guard or regu- 
late the disclosure, otherwise it must follow the law of 
ideas and become the acquisition of whoever receives 
it. Peabody v. Norfolk, 98 Mass. 452. The allegation 
of the complaint that the plaintiff disclosed the system 
in confidence to the defendant is vague. It does not 
necessarily mean that the defendant agreed not to use 
it. It may mean something else. Defendant is at lib- 
erty to conduct its business in its own way. It 
obtained a valuable hiut from the plaintiff and as- 
sumed no legal obligation to pay the plaintiff if it 


should conclude to actupon it. Plaintiff communicated | 


his system without marketing it. It was valuable to 
the defendant. But what has plaintiff lost thereby? 
He alleges nothing more than the loss of the sale to a 
single party who refused to buy. Thesystem, we may 
assume, was valuable to those who had insurance to 
sell. Plaintiff does not allege that he had any to sell. 
He does not allege that his system was marketable, or 
might have been made so but for the use made of it 
by defendant. A. wishes to sell hishouse and lot. B. 
tells him in coufidence that C. desires to buy it, and 
B. solicits employment to negotiate the sale. A. de- 
clines, but acting upon B.’s communication meets C., 
and himself negotiates and closes the contract of sale. 
B. has no cause of action against A. He had informa- 
tion which he hoped to market, but he parted with it 
without finding any market. The plaintiff himself 
communicated his system to the defendant to induce it 
to employ him, and thus used it as an attractive ad- 
junct to his own self-commendation or in corrobora- 
tion of it. He could not induce the defendant to 
‘adopt this system and the writer with it.”’ Yet asthe 
defendant acted upon the hint the plaintiff gave to it, 
and found it profitable to do so, the plaintiff asks the 
defendant to pay him a percentage of its profits. We 
do not think the complaint states a cause of action. 
Second Division, March 22, 1892. Bristol v. Equitable 
Life Assur. Soc. of United States. Opiniou by Landon, 
J. 5N. Y. Supp. 131, affirmed. 


CRIMINAL LAW—COMMENTS ON EVIDENCE—CONFES- 
srons.—(1) In a criminal case it is the duty of the 
judge to present the evidence to the jury in such light 
and with such comments that the jury may see its rel- 
evancy and pertinency to the particular issue on which 
it is admitted, and the court should not refrain from 
a just, clear and accurate presentation of the evidence 
simply because, when so presented, it may be regarded 
by the jury as bearing hardly on the accused. (2) De- 


fendant on trial for murder was convicted on an al- 
leged confession made to a witness a short time after 
the killing. Defendant and witness were friends, and 
no motive was attempted to be shown for false swear- 
ing on the part of the witness, whose testimony was 





corroborated by other facts in the case. The defendant 
denied the confession and attempted to prove an alibi 
which failed. Held, that the evidence of the confession 
was properly submitted to the jury. March 22, 1892. 
People vy. Fanning. Opinion by Peckham, J. 


EVIDENCE—COMPETENCY—AMENDMENT OF ANSWER. 
—(1) Where the only issue in an action was whether a 
contract had been modified, as plaintiff claimed, or 
wholly abandoned, as defendant testified,and defendant 
Introduced in evidencea letter written by plaintiff which 
tended to show an abandonment, it wascompetent for 
plaintiff to put in evidence a newspaper article, as the 
subject of his letter, to explain why he had written it, 
to qualify what he had written and to rebut any infer- 
ence which defendant might argue as deducible from 
the letter. (2) The denial of defendant’s motion to 
amend his answer, after plaintiff had rested his case, 
was within the discretion of the court. March 25, 1892. 
Miner v. Baron. Opinion by Gray, J. 15 N. Y. Supp. 
491, affirmed. 


INJUNCTION — MULTIPLICITY OF SUITS — ATTACH- 
MENT—CONFLICTING CLAIMS.—(1) After a creditor of 
an insolvent firin of wholesale clothiers had attached 
their entire stock, other persons claiming to be credit- 
ors for goods sold assumed to rescind the sales as hav- 
ing been induced by fraud, and replevied the goods, 
which they took from the possession of the sheriff. 
There were more than fifty of these actions, some 
claiming cloth, some linings and others trimmings, so 
that entire garments were replevied by persons who 
had merely furnished the buttons thereon, and others 
were sought to be taken by several different creditors. 
The fraud complained of consisted of false representa- 
tions as to the solvency of the firm, made to the differ- 
ent creditors as part of the same general purpose to de- 
fraud. Held, that the attaching creditor might main- 
tain a suit to restrain further proceedings in replevin, 
to havea receiver appointed and to compel the litiga- 
tion’ of all the adverse claims in one suit. Board v. 
Deyoe, 77 N. Y. 219, followed. (2) The fact that cer- 
tain creditors intimated in their affidavits that the 
property replevied by them had never passed into the 
ownership of the firm, but had merely been delivered 
to be sold on commission, or that they asserted their 
claim to be for unmanufactured goods, which were 
perfectly identified, and as to which there was no con- 
flicting title alleged by any one except the attaching 
creditor, would not divest the court of equitable juris- 
diction, but could only be urged as matter of defense 
at thetrial. (3) An officer who replevies goods which 
are under attachment should be made a party ina suit 
to restrain further proceedings in the replevin, as 
should also the officer who made the attachment, in or- 
der that they may both be bound by the judgment and 
be protected by it. (4) Though an officer who levies an 
attachment holds the legal title to the property, the 
person at whose instance the levy is made has the right 
as the real party in interest to be heard in a court of 
equity in regard to any question which he may desire 
to raise. March 22, 1892. National Park Bank of New 
York v. Goddard. Opinion by Finch, J. 18 N. Y. 
Supp. 343, affirmed. 


LANDLORD AND TENANT—SURRENDER OF LEASE— 
RELETTING PREMISES.—Befuore the expiration of a 
lease, defendant, the lessee, asked the landlord to take 
the leased premises off his hands. He refused todo so, 
and told defendant that he would hold him forthe 
rent, but that he would relet the premises for defend- 
ant’s benefit. Subsequently defendant, after paying 
rent up to the time of his departure, abandoned the 
premises and sent the keys thereof to the landlord, who 
refusing to accept them, they were left on his desk. 
He afterward relet the premises and credited the 
amount received therefor on defendant’s lease. Held, 
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that the reletting did not operate as an acceptance by 
plaintiff of a surrender of the lease, and that defendant 
was liable for the rent. Second Division, March 22, 
1892. Underhill v. Collins. Opinion by Haight, J- 
Follett, C. J., dissenting. 1¢@ N.Y. Supp. 680, af- 
firmed. 


LEASES—SUBLETTING—COVENANT OF QUIET ENJOY- 
MENT — DAMAGES — INSANITY OF COVENANTOR. — A 
lessee, after subletting the premises with a covenant 
of quiet enjoyment, became insane, and his estate be- 
ing insolvent his committee refused to pay the rent to 
his landlord, and the subtenant, neglecting to protect 
his possession by paying the superior landlord, was dis- 
possessed by him. Held, that the estate of the lunatic 
was liable ouly for nominal damages for breach of the 
covenant, it being due to no fault of his, and the sub- 
tenant having had repaid to him such rent as he had 
paid in advance, and there being no mesne profits for 
which he was liable. It is urged that his committee 
ought to have paid the rent, and thus have protected 
the lunatic’s covenants. But why should the commit- 
tee pay it? The estate was insolvent, and it does not 
appear that it was for its interest to make the pay- 
ment. It might be better for the estate to incur what- 
ever damages might result from the breach of the cov- 
nants than toexpend the money necessary to protect 
them. The appellants could themselves have pro- 
tected their possession by paying the superior landlord 
the rentdue him. Peck v. Ingersoll, 7 N. Y. 528. The 
committee takes no title to the lunatic’s estate. He is 
a mere bailiff to take charge of it and administer it 
under the direction of the court. In re Otis, 101 N. Y. 
580; People v. Commissioners, 100 id. 215. He owed no 
duty to the appellants of a specific performance of the 
lunatic’s covenants, and when the estate became 
chargeable with damages consequent upon their 
breach, the estate was also entitled to the protection 
which the law extends to innocence in measuring such 
damages. Indeed the burden was upon the appellants 
to prove the facts which would take this case out of 
the general rule of damages and bring it within the ex- 
ceptions. The burden has not been successfully borne. 
Second Division, March 8, 1892. <n re Strasburger. 
Opinion by Landon, J. 9 N. Y. Supp. 204, affirmed. 


MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE 
—DISOBEYING RULES.—In an action against a railroad 
company for personal injuries sustained by the insuffi- 
ciency of the brakes to hold the train on which plain- 
tiff was a brakeman, while going down a steep grade, 
defendant relied on printed rules that instructed the 
brakemen to test all the brakes before leaving a ter- 
minal station, which plaintiff had failed todo. Plain- 
tiff’'s testimony showed that a book of rules was kept 





| 


in the conductor’s desk in one of the cars; that he had | 


seen it a great many times, and knew that it was in 
use while he was in the service of defendant; that the 
trainmen had access to it, and an opportunity to see 
and read it; that he had read the book, and knew that 
the duties of brakemen were printed init. Held, that 
plaintiff was negligent in failing to obey the rules, 
though the railroad company had not furnished him 
with a book of rules, nor required him to read it. Sec- 
ond Division, March 15, 1892. Lacroy v. New York, 
L. E. & W. R. Co. Opinion by Parker, J. Bradley and 
Vann, JJ., dissenting. 10 N. Y. Supp. 382, reversed. 


MECHANIC’S LIENS — FORECLOSURE — LIABILITY OF 
OWNER.—(1) In an action to foreclose a mechanics’ 
lien, the other lienors and the assignee of the contrac- 
tor were made parties defendant with the owner, who 
had broken his building contract by refusing to pay 
the second installment therein at the stage of the work 
agreed upon. Held, that the owner was liable for the 


full amount unpaid on such installment, regardless of 
what it cost him to complete the building. 


(2) The 








judgment of the court properly directed a sale of the 
building for the liens, and the difference between the 
liens and the amount due on such second installment 
be paid to the assignee, though the contractor had filed 
no lien, the Laws of .1885, chapter 342, section 15, pro- 
viding that any claimant who fails to establish a valid 
lien may recover a judgment for whatever is due him 
against any party. (3) Any payment credited on the 
contract after the first was made, and before the sec- 
ond became due, must be applied on such second pay- 


meut. Second Division, March 22, 1892. Thomas v. 
Stewart. Opinion by Vann, J. 10 N. Y. Supp. 874, 
affirmed. 


MoRTGAGE— FORECLOSURE — NOTICE — SUBSEQUENT 
GRANTEE—ASSIGNEE IN BANKRUPTCY.—An assignee in 
bankruptcy, to whom the register has conveyed mort- 
gaged land of the bankrupt, is a grantee, within sec- 
tion 2388 of the Code of Civil Procedure, authorizing 
the foreclosure of mortgages by advertisement, and 
requiring service of the notice of foreclosure on a sub- 
sequent grantee only in cause his conveyance was “on 
record at the time of the first publication of the no- 


tice.’”” Decker v. Boice, 19 Hun, 152; 83 N. Y. 215; 
Raynor v. Raynor, 21 Hun, 36; 94 N. Y. 248. Second 
Division, March 22, 1892. Ostrander v. Hart. Opiuion 


29 N. E. Rep. 744, affirmed. 


MUTUAL BENEFIT INSURANCE—NOTICE OF ASSESS- 
MENT.—The rules of a mutual benefit association re- 
quired the supreme secretary, when the benefit fund 
was insufficient, to notify the subordinate secretaries 
to collect a fixed assessment. Held, in an action ona 
certificate of insurance issued by such association, that 
the notice from the supreme secretary was presump- 
tive proof thatthe assessment was necessary, since acts 
done by a corporation, which presuppose the exist- 
ence of other acts to make them legally operative, are 
presumptive proof of the latter. March 22, 1892. De- 
mings v. Supreme Lodge Knights of Pythias of the 
World. Opinion by O’Brien, J. 14 .N. Y. Supp. 834, 
reversed. 


per Curiam. 


NEGLIGENCE — DANGEROUS PREMISES — CONTRIBU- 
TORY NEGLIGENCE.—(1) Defendant, the owner of an 
apartment-house, who occupied the ground floor, al- 
lowed a dark hallway to remain unlighted. In the 
hall were two adjacent doors, one opening on a flight 
of stairs and the other opening into a water-closet used 
by all the occupants of the house. A. visitor of one of 
the occupants opened the etair door by mistake for 
that of the water-closet and fell down the stairs. Held, 
that the owner was vot negligent in failing to light the 
hall and to keep the stair door locked. (2) Plaintiff 
testified that the hallway was dark; that after open- 
ing the door he could not see into the space iu front of 
him; that he had never been there before, and that 
he had no information which might mislead him or 
cause him to think that there was but one door, and 
that the door into the closet. Held, that he was clearly 
guilty of contributory negligence. March 25, 1892. 
Hilsenbeck v. Guhring. Opinion per Curiam. 15N. 
Y. Supp. 162, reversed. 


NEGOTIABLE INSTRUMENTS—BONA FIDE HOLDER— 
CONDITIONAL INDORSEMENT.— (1) Defendant indorsed 
a note for the accommodation of M., who transferred 
it to plaintiff, a bank in New York city, as additional 
security for a precedert debt. Held, that plaintiff was 
not a bona fide bolder for value, and that the note was 
open to the defense that M. agreed not to negotiate it 
elsewhere than in Louisville, Ky. (2) If the evidence 
left any doubt as to whether defendant placed any re- 
striction on the note the question should have been 
submitted to the jury. March 22, 1892. United States 
Nat. Bank vy. Ewing. Opinion by Finch, J. 14N. Y. 
Supp. 662, reversed. 
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PARTNERSHIP — ACCOUNTING — SUB-PARTNERS. — In 
1855 several parties entered into a joint venture for the 
purchase and improvement of land, and took the legal 
title in the name of B., one of the associates, in trust 
forall. In1859 J., one of the associates, stipulated in 
writing with his brother F. that the latter shouid have 
one-half of his interest in the property on certain con- 
ditions. This agreement was not known to the copart- 
ners of J. In 1873 F. died, and nine years Jater his 
representatives brought this action to establish the 
right of their intestate assub-partnerof J. None of 
the defendants answered except B. and J. The 
pleadings admitted the existence of the joint enter- 
prise, the trust relation of B., the share of J. and that 
his interest was still outstanding. There was a judg- 
ment for plaintiffs, from which B. alone appealed. 
Held, that B. having admitted J.’s right, be could not 
take advantage of any failure on F.’s part to comply 
with the conditions on which the latter acquired an 
interest in J.’s share of the copartnership estate. April 
12, 1892. Nirdlinger v. Bernheimer. Opinion by May- 
nard, J. 11 N. Y. Supp. 609, reversed. 


RAILROADS—ELEVATED — INJUNCTION — MORTGAGE 
— DAMAGES—APPEAL.—(1) Where premises injured by 
an elevated railway had been used since the coustruc- 
tion of the railway, and prior thereto, as a storage 
warehouse, and plaintiff introduced evidence of the 
rental value with and without the road, an objection 
thereto, on the ground that it was incompetent, irrel- 
evant, immaterial and not the proper measure of dam- 
ages, and a request for a finding that the premises 
were occupied as stated, are insufficient to raise the 
objection, on appeal, that the proper rule of damages 
was the injury for the particular purposes for which 
the premises were used. (2) The day after the trial of 
the action was begun commissioners were appointed 
to condemn the easements in question. After the trial 
the parties, by stipulation, requested the court to find 
the value of the property taken, so that an injunction 
could be avoided by payment of the amount so found. 
Held, that the court did not errin refusing to direct 
that an injunction should only become effective in case 
defendants failed to acquire the easements by con- 
demnation. (3) When there is a valid mortgage on the 
premises, failure to provide in the judgment for the 
release of such mortgage from the rights to be con- 
veyed by plaintiff to defendant upon the payment of 
fee damages, when asked by defendant, is error. Sec- 
ond Division, March 8, 1892. Woolsey v. New York 
El. R. Co. Opinion by Follett, C. J. 9 N. Y. Supp. 
133, modified. 


——_>__—_—_. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 





SLANDER—EVIDENCE— MALICE—MITIGATION.—.in an 
action for slander, wherein defendant was charged 
with having said of plaintiff: ‘* He would steal or rob 
anybody. He isa thief, and has stolen my money. He 
is a rascal, scoundrel and thief’ —defendant sought to 
show by a witness other than himself that prior to the 
alleged slander plaintiff had said: ‘‘If he [plaintiff] 
weat to Congress he would feather his nest, or would 
fill his pockets.’’ Held, the evidence was properly ex- 
cluded, as it did not tend to mitigate the alleged slan- 
der. This grandiloquent statement of the plaintiff, if 
true, does not necessarily or even reasonably mean that 
he intended to get any thing dishonestly, and much 
less to steal it, if he should go to Congress. This evi- 
dence would not mitigate the speaking of the above 
words, because (1) the defendant did not refer to it as 
authority for speaking them (Haskins v. Lumsden, 10 
Wis. 359), and (2) it bears no relation to the offense 








charged. Wilson v. Noonan, 27 Wis. 598. It was prop- 
erly rejected. Wis. Sup. Ct., Feb. 23, 1892. Delaney 
v. Kaetel. Opinion by Orton, J. 


TRIAL—INSTRUCTIONS—COMPROMISE VERDICTS.—An 
instruction that the law ‘‘expects and will tolerate 
reasonable compromise and fair concessions” on the 
part of the jury is erroneous. The law does not expect 
any compromise on the part of jurors. It expects 
every juror to exercise his individual judgment, and 
that when a verdict is agreed to it will be the verdict 
of each individual juror. In arriving at a verdict a 
juror should not indulge in any undue pride of per- 
sonal opinion, and he should not be unreasonable or 
obstinate, and he should give due consideration to the 
views and opinions of other jurors, and listen to their 
arguments with a willingness to be convinced and to 
yield to their views if induced to believe they are cor- 
rect. But the law does not expect, nor does it toler- 
ate, the agreement by a juror upon a verdict, unless he 
is convinced that it is right; in other words, unless it 
is his verdict, a verdict which his conscience approves 
and he under his oath, after a full consideration, be- 
lieves to be right. To say that jurors may compromise 
upon a verdict is to say that twelve jurors, all differing 
widely in their views as to what verdict ought to be 
returned, without any of them changing their views, 
may agree upon a verdict which is not believed to be 
right by any considerable number of the jurors, but 
agreed toas a matter of expediency in order to dispose 
of the case without the approval of the consciences of 
any considerable number of the panel approving of it. 
The instruction tells the jurors the law expects them 
to make concessions and compromises, and agree upon 
a verdict which their consciences do not approve, but 
they should do so as a matter of expediency in order to 
dispose of the case. The opinion in the case of Clem 
v. State, 42 Ind. 420, sustains the view we have ex- 
pressed. It is true that decision was rendered in a 
criminal case, buta verdict, whether in a civil or crim- 
inal case, must be the verdict of all the jurors. Thomp. 
Trials, § 2303. In the case of Houk v. Allen, 126 Ind. 
568, after the jury had been out some twelve hours, the 
jurors agreed that a certain number of ballots be cast 
and counted, and if either the plaintiff or the defend- 
ant received a majority of the ballots so cast, that the 
verdict should be returned for the party receiving a 
majority, and the agreement was carried out, and a 
verdict returned in accordance with the agreement. 
This court held that a verdict could not be arrived at 
in that way, and in the opinion itis said: ‘ It is very 
clear, we think, that the rights of the parties were not 
determined according to the judgment or consciences 
of the members of the jury, as was their right, but that 
the verdict was the mere creature of the agreement to 
which the jurors bound themselves in advance of the 
verdict,’ and yet this method of arriving at a verdict 
was but a compromise, the result of a concession made 
by the jurors. They could not agree upon a verdict. 
They differed as to whether the verdict should be for 
the plaintiff or the defendant, and after having delib- 
erated for twelve hours, they compromise upon a ver- 
dict, and agree that it shall be reached in a certain 
way, and in doing so they return a verdict which is not 
approved by the judgment and conscience of the mi- 
nority of the jurors, and the court says it is illegal. 
Under the instruction given in this case the jury may 
have entered into a like agreement, and compromised 
upon a verdict to be arrived atin like manner. In the 
case of Goodsell v. Seeley, 46 Mich. 623, the court, in 
speaking of jurors compromising, says: ‘The law 
contemplates that they shall by their decisions har- 
mounize their views, if possible, but not that they shall 
compromise, divide and yield for the mere purpose of 
an agreement.’’ Ind. Sup. Ct., Jan. 14,1892. Rich- 
ardson vy. Coleman. Opinion by Olds, J. 
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THE GIANT BRAKEMAN. 


(The court will take judicial notice that no man can sit four 
feet eight inches high. Hunter v. New York, etc., R. Co., 
116 N. ¥. 115.) 


Hunter, a brakeman on the top 

Of freight-car speeding o’er the rail, 
Was brought to an unpleasant stop 

By blow which laid him bloody, pale, 
And almost lifeless on the ground, 
Where subsequently he was found. 


’T was in a tunnel that he lay, 
Wherein some low arch-fiend had reared 
An arch of brick in such a way 
That from the top of cars appeared 
Of space in which to stand upright 
Just four feet seven inches’ height. 


This arch hit Hunter on the head 
While on the car he sat him down, 
And felled him to the ground like lead, 

With gash an inch below his crown — 
At least such was his evidence; 
Of standing he made no pretense. 


Of Hunter's height there was no proof; 
The judge unto the jury said, 

‘“* You must determine if that roof 
Could possibly hit Hunter’s head.”’ 

The twelve, impartial, true and good, 

At Hunter looked, and said it could. 


Brown, J. 
Now this court knows a thing or two; 
This story is too big a boo. 
To sit and butt the roof of hall, 
Four foot seven above his seat, 
Aman must needs be nine feet tall; 
Such men we never meet. 


CHorvus OF JUDGES. 
No mighty Hunter, well says Brown, 
Has ever reared so high his crown. 


Brown, J. 
The tallest man in history 
Was Frederic’s Scottish giant; 
Eight feet three inches high did he 
Exalt his poll defiant. 


The skeleton of Irish Bierne, 
Adorning Surgeons’ College, 

With eight feet stature, takes next turn 
Within authentic knowledge. 


CHorRvs OF JUDGES. 
No man can sit four feet eight inches high; 
So he falls short of a recovery. 


Brown, J. 
We take no stock in Pliny’s tale 
Of eight-foot Arab chief, 
And Buffon’s wonder-stories fail 
Of rational belief. 


CHoRUS oF JUDGES. 
Unless a man sits moderately short, 
He'll seek in vain for standing in this court. 


Brown, J. 
So on the whole we’re nothing loath, 
To let Reed’s doughty client 
Go back again to get his growth 
Or prove that he’s a giant. 


* Haight, Justice, did not sit;’’ but should he try, 
He could not sit four feet eight inches high. 
They made no note of Phillips Brooks, 

Of Harlan or of Gray, 
The giant of religious books 

And biggest of JJ. 


Giant Despair and Jack's big foe, 
And him whom David smote — 

The first were ne’er in any show, 
The last was too remote. 





This case would naturally seem unique; 
But then another judge, by any flight, 
Could not imagine such a curious freak 
As man of nineteen feet seven inches’ height.* 
But on the other hand a court has thought it wrong 
Tosay a woman's foot is not eight inches long.t 
—Irving Browne, in The Green Bag. 


—_——__.___—— 


CORRESPONDENCE. 


COUNSELLOR OR COUNSELOR? 


Editor of the Albany Law Journal: 

If there is one thing more than another peculiar to 
Americans it is an impatience to reach an end in the 
shortest practicable way. The truth of this may be 
variously illustrated, but it is seen in greater or less 
degree in language, by the use of short, simple, Saxon 
words and phrases in preference to long, compound and 
circumlocutory ones. There is a natural repugnance 
in sound or sight, or both, to letters and words that 
fulfill no necessary and useful office. And yet to this 
rule there is now and then an exception, such an one 
being the frequent spelling of the word “counselor” 
with two ‘‘l’s.””. When spoken it does not so much 
matter, for though two ‘‘1’s”’ are in use, the pronun- 
ciation is the same. But when written or printed 
“counsellor,’’ instead of ‘‘ counselor,’”’ is an offense to 
the eye. 

Why is “ counselor”’ so often spelled with two *‘1’s?” 

Many of our nouns are derived from verbs, as from 
‘“‘write” comes “writer,” from ‘‘ protect” ‘ pro- 
tector,” while from ‘‘counsel’’ undoubtedly should 
come “counselor.” If the proper affix to “ write,” 
‘“* protect,” and the like, is ‘‘ or,’’ why is not the proper 
affix to counsel” also “‘or,’”’ and not “lor,’’ as is so 
often seen ? 

It appears that the French word for the verb “to 
counsel” is ‘‘ conseiller,’’ having two ‘1's,’ and if 
“ counsellor’ were an evolution from the French verb 
that spelling would be permissible historically. But 
the Latin word for the verb ‘* to counsel’’ has but one 
‘+1,’ and there seems as much or more reason for the 
origin and use with us, as the other origin and use, and 
if the word comes to us from the Latin, even though 
through the French, there would seem to be greater 
propriety in the use of ‘‘ counselor” than ‘‘counsellor,”’ 
as the former would also answer to the predisposition 
of Americans aforementioned. 

In England the spelling with two ‘‘l’s” is the rule, 
the word being ranked with “‘ chancellor,” but as our 
Century Dictionary points out, improperly. More- 
over, are not the English, for various reasons—possibly 
natural constitution, the forms and theory of a mon- 
archy, State Church, etc.—more slow, stately, patient 
and ‘dignified ” in conduct and language than Ameri- 
cans, and thus more naturally inclined to the use of 
the longer and more formal word “‘ counsellor?’’ 

It has been said many times, that as a rule, better 
“ English ’’ is spoken in America than in England. 
And undoubtedly better English is spoken in this 
country at the present time than formerly. In colonial 
times, as appears, the best-educated people, including 
Washington, were commonly accustomed to spell 
‘** vessel,’”’ ** general,’ ‘‘ proposal,” ‘‘April,” ete., with 
two ‘‘l’s.”’ Very likely they spelled ‘* counsel” with 
two ‘‘1’s,” but the noun so spelled would be no author- 
ity for ‘‘couuseller,’’ as nouns are not derived from 
nouns, while if the word in question were derived from 
the verb so spelled, the dropping of an “1” from 
*“counsell’’ would be an authority for the dropping of 
an ‘‘1’’ from “counsellor.” Times change, and we 
change with them. The standards of the shirt-ruffled, 





* Patterson v. Philadelphia, ete., R. Co., Penn. Com. Pl. 
+ Tallman v. Met. El. Ry. Co., 121N. Y¥. 119. 
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knee-buckled, slow-thinking and slow-going people of 
one hundred and more years ago are modified by and 
to suit the changed conditions and characteristics of 
the Americans of to-day, this change being largely due 
to improved and freer laws and government having 
effect upon the aspirations, activities and manners of 
the people. 

Besides, Webster says the spelling should be ‘*coun- 
selor.”” And it istherefore quite time that something 
should be definitely settled about the use of this word, 
either upon a basis of historical derivation or of pro- 
priety or authority, and in order that there shall no 
longer exist the unseemliuess of presumptively learned 
men being in disagreement upon the proper way of 
spelling the word by which their own office is desig- 
nated. 

New York, May 4, 1892. Ss. 


——_>—____——. 


NEW BOOKS AND NEW EDITIONS. 


VAN BurReEn’s TABLE OF New Yor«k Session Laws. 

Table of New York Session Laws from January 1, 1887, to 
January 1, 1892, which in terms repeal, amend or modify 
other statutes, chronologically arranged, and an index of 
the Session Laws during the same period, which do not in 
terms modify other statutes. By Augustus Van Buren. 
Albany: Matthew Bender. 

Bender's Lawyers’ Diary, for the State of New York, 1892 and 
1893, from January 1, 1892, to January 1, 1894. Arranged 
by Irving Boardman. Albany: Matthew Bender. 


DONOVAN ON SKILL IN TRIALS. 

Skill in Trials, containing a variety of civil and criminal cases 
won by the art of advocates, with some of the skill of 
Webster, Choate, Beach, Butler, Curtis, Davis, Fountain 
and others, given in sketches of their work and trial sto- 
ries, with new selections of western eloquence. By J. W. 
Donovan. Rochester: Williamson Book Co. Pp. 173. 

The Legal and Mercantile Hand-Book of Mexico, written and 
edited by A. K. Coney, consul-general of Mexico at San 
Francisco, Cal., and Jose F. Godoy, attorney at law and 
vice-consul of Mexico at San Francisco, Cal. San Fran- 
cisco: Bancroft-Whitney Co., agents for the sale for the 
authors. 

Roman LAW OF TESTAMENTS. 

The Roman Law of Testaments, Codicils and Gifts in the 
event of death. By Moses A. Dropsie. Philadelphia: T, 
& J, W. Johnson & Co. Pp. xi, 197. 


PROFFAT ON NOTARIES. 

A treatise on the law relative to the office and duties of No- 
taries Public throughout the United States. With forms 
of affidavits, acknowledgments, conveyances, depositions, 
protests and legal instruments. By John Proffat. Sec- 
ond edition, by John F. Tyler and John J. Stephens. San 
Francisco: Bancroft-Whitney Co. Pp. xlvii, 584. 

The titles given above sufficiently describe the books, 
and none of them call for particular comment. 


BALLARDS ON REAL PROPERTY. 

The Annual on the Law of Real Property, being a complete 
compendium of real-estate law, embracing all current 
case law, carefully selected, thoroughly annotated and 
accurately epitomized; comparative statutory construc- 
tion of the laws of the several States, and exhaustive 
treatises upon the most important branches of the law of 
Real Property. Edited by Tilghman E. Ballard and Em- 
erson E. Ballard. Vol. 1—1892. Crawfordsville, Ind.: 
Ballard & Ballard. 

This well-printed volume contains one hundred and 
seven cases in full, with extensive annotations, and ab- 
stracts of a great number of other cases, and as we un- 
derstand, these cases were all decided in 1891. There 
is a good deal of other matter, such as a chapter giv- 
ing the forms of deeds and acknowledgments wher- 
ever prescribed by statute in any State. The volume 


exhibits a great amount of labor, and will answer 
the useful purpose of grouping the very latest law on 
this important subject gathered from perhaps three 
thousand decisions. 





JOHN VAN BUREN. 
L. B. Proctor, Esq.: 

Dear Sir—Allow me to thank you for your admirable por- 
trait of John Van Buren in the last number of the ALBANY 
Law JourNnAL. I read it with great pleasure, and could not 
help feeling that the readers of that valuable paper would be 
repaid if they had only that without the many other inter- 
esting matters which enrich the number. Your valued arti- 
cle carried me back to my boyhood days, when in 1847 I first 
saw Prince John, as we used to call him, in attendance on the 
Court of Errors then convened here. His physical beauty 
alone would have awakened a boy’s admiration. Over six 
feet high, broad shouldered, and with a form developed by 
every manly exercise, he was a model of handsome man- 
hood. His every movement was distinguished by grace and 
perfect composure. It wasa pleasure to listen to him, so 
pleasing was his voice and his argument so clear and forceful. 
I remember that he cultivated somewhat the English accent, 
and when Judge Bronson said to him, *‘ It won’t do, Mr. Van 
Buren,” he answered, ‘‘ But your honor forgets the w’ip 
case.” His political speeches were full of wit and delicate 
satire, clothed in a diction very simple and nervous and for 
that reason very forcible. He had his father’s subtlety and 
shrewdness, which he exercised more for his clients than him- 
self. His nature was a generous and noble one, and itis one 
of my sources of gratitude that you haveso graphically re- 
called him. 

Yours very truly, 
Geo. H. Humpsrey, 

Rocuester, N. Y., May 18, 1892. 





CHANGE OF THE STATE BAR ASSOCIATION 
ROOMS. 


HE new and commodious rooms, the headquarters 
of the members of the New York State Bar Asso- 
ciation, in the Capitol, Albany, have been completed. 
They are near the Washington avenue entrance, first 
floor, and open at all hours during the day for the use 
of members and their friends whom they introduce 

personally or by letter. 

SECRETARY. 
—_——_.___—. 


NOTES. 


\ E suppose lawyers will be divided on the question 

of conferring the Parliamentary suffrage upon 
women. It is difficult however to see how the 
Legislature can logically leave women where they are. 
For purposes of civil rights and liabilities all single 
women are upon the same footing as men; so are all 
married women having separate estate, by the express 
enactment of Parliament. Nothing but sentiment can 
be opposed to the natural conclusion that all women 
having the qualification should be entitled to vote for 
members of Parliament. We think solicitors should 
be pleased that their most promineut representative 
in the House, Sir Albert Rollit, should have introduced 
the measure for this purpose.—Law Times. 


Mr. Walter Rye, the antiquary, writes to the Athen- 
cum: *‘ Frognal House, Hampstead, N.W. Mr. Lock- 
wood, Q. C., in his most amusing lecture on this trial, 
missed, as I think all former commentators have done, 
what seems to me a very important point. All 
readers of Dickens of the present generation are very 
apt to think that the idea that the missive ‘Chops 
and tomato sauce’ could possibly be strained into a 
love-letter is rather too absurd even for a burlesque. 
But the other day it struck me that at the time 
Dickeus wrote the then scarce tomato was just as 
usually kuown as the ‘love-apple’ as the ‘tomato.’ 
This supplies just enough possibility to enable plain- 
tiffs counsel to found an innuendo, and I dare say 
many of the last generation of readers quite under- 
stood what is now a crux to many.”’ 
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ALBANY, May 28, 1892, 


CURRENT TOPICS. 





OME person signing ‘‘A Woman Clerk” writes 
us from New York, warning us that women 
sometimes read the ALBANY Law JourNAL, assum- 
ing that we were ignorant of the fact when we 
wrote our recent remarks on the attitude of women 
in respect to ‘* Dr. Parkhurst’s methods.” She 
gives us too much credit. We know the fact, and 
we wrote those remarks hoping and expecting that 
women would read them, and we are not the least 
confused or ashamed that a lawyer’s feminine clerk 
stumbled upon them. In spite of this well-meant 
warning, we propose to keep right on preaching the 
gospel of sound morality to all directly interested in 
the administration of justice, regardless whether 
they wear pantaloons or petticoats, or both, like 
our highest judges. But we must venture to cor- 
rect Portia’s notions of the law in the premises. She 
writes that women’s objection to Dr. Parkhurst’s 
“methods is not based upon ‘ pious’ sentimental- 
ism, but upon the fact that his methods are in 
direct violation of law, and the attention of the editor 
is called to sections 28, 29 and 316 of the Penal 
Code. Does the editor of the ALBany Law Jour- 
NAL counsel violations of law to compel enforce- 
ment of law? Does he believe that the end justifies 
the means? If so, then a majority of the women 
of New York city will continue to disagree with 
him.” Now in the first place it cannot reasonably 
be assumed that women’s objection is generally 
based upon a knowledge of the Code, for very few 
of them know any thing about it or ever heard of 


it. But in the second place, Portia is all wrong in 
her construction. Her point is that Dr. Parkhurst 
is an accessory and a criminal because he has 


‘*counselled, commanded, induced or procured ” a 
violation of law. It may well be doubted whether 
Dr. Parkhurst ‘‘ induced” any thing, any more than 
a visitor to Barnum’s circus “induces ” that show. 
But suppose he did. | The common law always was 
that a mere decoy or detective was not punishable, 
because his intent was not to commit but to expose 
crime, not to encourage but to discourage. The 
language of our Code is not substantially different 
from that of the common lawon this point. At 
common law an accessory is one who “ procures, ad- 
vises or commands” another to commit a crime. If 
Portia’s inference were correct, then every order-lov- 
ing citizen who takes a drink at a saloon on Sunday 
for the purpose of bringing its keeper to justice is a 
criminal. This will hardly do. Portia’s point was 
raised by Hattie Adams’ counsel on her trial, but it 
did not prevail. If Dr. Parkhurst had gone to that 


house for an evil purpose, and had been arraigned 

for it, the State would have accepted his testimony 

for the sake of exposing the greater criminal and 
Vor. 45 — No. 22. 





would probably have let him off. Portia would put 
the doctor in a worse attitude than the intentional 
criminal who turns State’s evidence. Of course we 
would not counsel violations of law to compel en- 
forcement of law, but we do counsel the exposure 
of secret crimes by such means as Dr. Parkhurst has 
employed because they are the only possible means, 
In this sense we believe that the end justifies the 
means. No doubt a majority of the women of New 
York will continue to disagree with us, but so much 
the worse for them. Their squeamishness stands in 
the way of morality. They would rather have this 
hideous and woman-debasing and destroying vice 
unrestrained and unabashed than have their poor 
little sentimentalism offended. 


The married woman’s legal cup of happiness must 
now be full, for the governor has signed the bill to 
enable married women to contract with their hus- 
bands in the same manner and with the same effect 
as if unmarried, The gradual steps by which our 
Legislature has reached this sensible and inevitable 
conclusion remind one of the gradual steps by which 
parties in civil and in criminal actions in this State 
were empowered to become witnesses on their own 
behalf. The original acts of 1848 and 1849 were ex- 
tended in 1860 and 1862; in 1884 the wife was 
given authority to contract, except with her hus- 
band, as if unmarried; in 1887 husband and wife 
were enabled to deed directly to one another; in 
1890 a confusion respecting the wife’s right to sue 
for injuries to her person or character was settled, 
and the husband was relieved from his still-existing 
liability as at common law for her torts, and now 
comes this last act. The only backward step was 
in 1871 and 1888, when the limitation on the hus- 
band’s right to bind out his minor child, part with 
its control or create a testamentary guardian for it, 
without the written assent of the mother, was re- 
pealed—probably to fit some particular case. We 
have not heard of any serious domestic discord 
caused by thissystem. If we hear of any thing of 
the kind we will inform our conservative and _hesi- 
tant friends in Virginia. 


A book reviewer in the New York Law Journal, 
signing “'T. C.”—we hope not our old friend Tim- 
othy Cronin—says: 


“Space is wanting to notice at length the cuses in this 
volume, but a single one, Rutledge v. Crawford (Cal.), 
761, may be noted, which holds that a ballot, having on 
its back an ‘ offset’ or faint impression of the printing 
on a similar ticket, will not be rejected as bearing any 
device, etc., designed to distinguish it, without proof 
that the impression was the result of design. And the 
same rule applies where there is a small piece of seal- 
ing wax or a small grease stain on the back of the bal- 
lot. This case (the note to which contains a number 
of cases on the question) is in conflict with eople, ex 
rel. Nichols, v. Bourd of County Canvassers, 129 N. Y. 
395. But while the strict construction of the Court of 
Appeals worked hardship in the particular case, yet it 
is evident that if a mark of any kind is tolerated on 
the backs of ballots it will be very easy to entirely 
nullify the secrecy, which is the great object sought to 
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be attained by the Australian ballot system and its 
modifications. Notwithstanding the vigorous on- 
slaught on this decision in 45 Albany Law Journal, 
250, the holding of the Court of Appeals would seem to 
be not only good law in the particular case, but was a 
timely warning which may prevent fraud in future. 
To see a distinguishing mark on the back of a ballot is 
easy, to prove that it was put there by desigu might be 
very difficult to prove.” 

It may be difficult, even impossible, to prove that 
a distinguishing mark is put on a ballot by design, 
but nevertheless that is exactly what the statute re- 
quires to be proved before the voter shall be con- 
demned to the loss of his vote, and any other con- 
struction is the barest judicial legislation. | Mean- 
while let us all watch and sce if the New York 
precedent is followed in any other State. It has al- 
ready been pointedly disapproved in one State, and 
we predict that there are more to follow. 


In the April number of the American Law Regis- 
ter and Review are leading articles on two leading 
cases. The first is by the editor, George Wharton 
Pepper, on the case of Shylock vy. Antonio, which 
has been much criticised, and up to this time un- 
favorably. Now Mr. Pepper essays, with consider- 
able success, to show that the error of former critics 
has been in measuring the law of the case by the 
English common law or the beneficent notions of 
equity, rather than by law which may be shown to 
with the middle-age customs of 


be consistent 


Venice. 

In the same number of the same periodical is a 
very learned and temperate review of the decision 
in Tilden v. Green, in our Court of Appeals, which 
is well worthy the attention of the judges who pro- 
nounced the decision, The gist of the reviewer's 
contention is that the cy pres doctrine was not the 
creation of the statute of Elizabeth, but that the 
power was inherent in the Court of Chancery, was 
exercised before the statute and thatthe statute was 
but an enactment of it. He quotes from a remark- 
ably exhaustive examination of the question by 
Baldwin, J., in Magill v. Brown, Brightly, as fol- 
lows: 

“Here are ten cases, all before the 43d Eliza- 
beth, all of a solemn character, and allof them incon- 
testably clear to the point, that perpetual charitable 
uses—for the poor, for the poorest of the six nearest 
parishes; for poor men, decayed and unfortunate or 
visited by the hand of God; to find a preacher in such 
a place; for the maintenance of a master and usher of 
a free grammar school; fora free school; for almsmen 
and almswomen—are good, lawful and valid uses by 
the common law of England.”” Then in answer to the 
supposed necessity of a vesting of a legal estate to 
maintain thisequity: ‘ There is no court in England 
that has ever held such uses to be void. I do not say 
that there is none to show that a legal estate to uses 
may sometimes be void, but as to the uses themselves, 
until the Mortmain Act of George II there is not an 
instance, there cannot be one. The general law of 


England in matters of charity thoroughly carries out 
the language of the Apostle, ‘Charity never faileth,’ 
and equity not only declares the same thing but makes 
it effectual.” 


= — 

And the reviewer then proceeds on his own behalf - 

“It is part of the original jurisdiction. It is here (p. 
114) Mr. Binney mentions the one solitary dictum in 
1798 of Lord Loughborough, that questions the orig- 
inal jurisdiction of equity in cases of charitable trusts 
before the statute. It would be unreasonable here to 
repeat all these authorities. They demonstrated the 
fact thus, by deciding there is no jurisdiction under 
the statute, and directing the litigation to be insti- 
tuted in Chancery. Judge Baldwin’s opinion is a 
demonstration that the statement attributing the jur- 
isdiction to the statute isa mistake of fact. If it were 
only remembered that the statute was, as stated by Sir 
Orlando Bridgeman, designed to create a more ef- 
fectual system for administering charities and hunting 
up fraudulent trustees, the wonderful mistakes as to 
its effect would bave been avoided. ‘The title to the 
uct really indicates its intent: ‘It is an act to redress 
the misemployment of lands, etc., heretofore given to 
charitable uses.’ It then creates 2 commission and 
gives them power to inquire into and redress wrong. 
As Mr. Binney remarks: ‘It has been abandoned as 
useless and inconvenient, and the ordinary jurisdiction 
resorted to.” Can it be supposed that such a statute 
was intended to give validity to past transactions that 
being illegal were void? It would seem that there 
was, on the part of Judge Wright (in Levy v. Lery, 33 
N. Y. 107) and Judge Brown, forgetfulness of an im- 
portant fact in the judicial history of England, that the 
contest and doubt as to the power of the Chancery to 
disregard the forms of law, when they made plain le 
gal purposes impossible of execution, were not confined 
to charities. Long after this jurisdiction had been ap- 
plied to that class of devises, the question arose, in 
1675, as to mere private interests, the effectuating of 
which required the intervention of some one, and there 
was no such person named. A will devised luids to be 
sold and the proceeds distributed between the heir 
and three nephews. Observe the facts and compare 
them with the position deemed fatal by Judge Brown. 
He says: ‘The Tilden trust (the beneficiary) takes 
nothing by the will,’ and evidently thinks this vital. 
In Pell v. Pelham there was no estate or property in 
the land given to the devisees that was owned by the 
testator or passed by the will. There was a power by 
inference and no one named to exercise it. There was 
a direction, but it was given tono one. This was all. 
* * * As tothis portentous monster called cy pres 
—and the prerogative—let us consider what it means 
before first insisting on its necessity and then on its 
illegality. Under this head or title when the court ex- 
ercises the so-called cy pres poweras a court of chan- 
cery, and as distinguished from the power under the 
prerogative, we find that the court cannot vary achar- 
ity if it is defined, merely because it is useless. But 
when there is a devise to ‘such lying-in hospital as his 
executor might select,’ and there was no executor, the 
court selected. ‘ All and every the hospitals,’ include 
allin the town. A devise for augmentation of collec- 
tions ‘for the benefit of poor Dissenting ministers,’ ‘a 
devise to a particular charity which was dissolved be- 
fore the death of the testator,’ blanks left for the 
names of the charities, ‘to the poor,’ all come under 
the ordinary jurisdiction of trusts.” 

We have not spacc to quote further from this in- 
structive criticism on this great case, but we rec- 
ommend its perusal to all interested in the questions 
at issue. 

ee ere 


NOTES OF CASES. 





N Shackleford v. Hamilton, Court of Appeals of 





Kentucky, March 26, 1892, it was held that 
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where 2 man contracts syphilis, but afterward, be- 
ing by skilled physicians pronounced cured and fit 
to marry, makes a promise of marriage in good 
faith, the subsequent reappearance of the symptoms 
of the disease, without fault on his part, in such 
form that his physicians advise him that he ought 
not to marry, justifies him in refusing to fulfill the 
contract. The court said: ‘*The text-books es- 
tablish the doctrine that without sexual intercourse 
the ends of marriage—the procreation of children 
and the pleasures and enjoyments of matrimony— 
cannot be attained, The first cause and reason of 
matrimony says Ayliffe ‘ought to be the design of 
having offspring, so the second ought to be the 
avoiding of fornication. And the law recognizes 
these two as its principal ends, namely, a lawful in- 
dulgence of the passions, to prevent licentiousness, 
and the procreation of children according to the 
evident design of divine providence.’ 1 Bish. Mar. 
& Div. (5th ed.), § 322. ‘It is not pretended nor 
has it been so adjudged in any court, that a mere 
temporary disease, or such a change in the physical 
condition of a party to a marriage contract, after it 
has been entered into, and without his fault, as 
would render him less capable of discharging du- 
ties growing out of the marital relation, would be 
sufficient to justify its breach, but when the party 
is afflicted with bodily disease to such an extent as 
is dangerous to the lives of those with whom he 
comes in contact, and such as must, if he should 
marry, necessarily be communicated to his wife by 
sexual intercourse, and through her to affect her 
offspring with the poison, connected with the fact 
he was ignorant of the disease being upon him at 
the time he contracts to marry, he will be excused 
for the non-performance of his undertaking. While 
the contract to marry is silent as to any condition, 
it must be implied that any subsequent change in 
the physical or mental condition of either party 
without fault, so asto render it impossible, in the 
nature of things, toaccomplish the objects for which 
the marriage relation is brought about, will release 
the parties from the agreement. Impotency, in- 
sanity or such a diseased condition of the body as 
would affect the offspring and endanger the life of 
the mother, if the contract was carried out, would 
certainly be within this rule. Any other doctrine 
would require the same construction to be given the 
agreement to marry that is given to contracts for 
the sale and delivery of personal property, where 
the party can recover it must be in damages for the 
breach, although impossible to perform it; in other 
words, it is urged that the woman must have either 
the husband or damages in his stead, if he is able 
to have the marriage ceremony performed. This is 
also the objection to the majority opinions ren- 
dered in the Court of Queen’s Bench in the case of 
Hall v. Wright, 96 E. C. L. 745. We concur with 
the minority opinions in that case that the contract 
of marriage is subject to implied conditions peculiar 
to itself. In that case the defense was that after 


the promise, and before the breach, the defendant 
was afflicted with bleeding from the lungs, and by 








reason of the disease became incapable of marriage 
without great danger to his life, and therefore unfit 
for the married state, of which the plaintiff had no- 
tice. After reviewing the authorities upon the ques- 
tion Erle, J.,said: ‘The principle deduced from the 
cases seems to be that a contract to marry is as- 
sumed in law to be made for the purpose of mutual 
comfort, and is avoided if by the act of God or the 
opposite party the circumstances are so changed as 
to make intense misery, instead of mutual comfort, 
the probable result of performing the contract.’ The 
majority opinion was rendered on the idea that the 
disease was not such a state of health as made it im. 
proper for the defendant to marry, and therefore not 
impossible of performance, and if a case like the one 
being considered had been presented, we doubt if 
any difference of opinion would have been ex- 
pressed. Pollock and other text-writers on con- 
tracts, in alluding to this opinion, say that it is so 
much against the tendency of the later cases that it 
is now of little or no authority beyond the point de- 
cided, but if that opinion had been unanimous, al- 
though entitled to great weight, we would not be 
inclined to follow its reasoning, or concur in the 
conclusion reached. The only American case we 
have found on the question is reported in 86 North 
Carolina, 91 (Allen v. Baker, 8. C.,41 Am. Rep. 444), 
the opinion delivered by Ruffin, J. In that case the 
defendant refused to comply with his contract, be- 
cause he was afflicted with a disease similar to the 
one this defendant had, The disease was con- 
tracted before the contract was entered into, but 
the defendant had been advised, and in fact be- 
lieved, that it could be cured in time to enable him 
to fulfill his engagement. Acting in good faith, 
and from a conscientious conviction that his dis- 
ease was incurable, he refused to comply with his 
agreement, and the court in that case said: ‘We 
cannot understand how one can be liable for not 
fulfilling a contract when the very performance of 
it would in itself amount to a great crime, not only 
against the individual but against society itself.’ 
The present case is much stronger for the defense 
than the case cited. In the one the defendant 
knew the disease was upon him when he made the 
contract, but was advised that he would be well in 
time to consummate it, while in this case the de- 
fendant believed he was well at the date of the con- 
tract, and had been so advised by his physicians 
long before the contract was entered into. While 
it is not necessary that this court should sanction 
the ruling of the court upon the facts in Allen v. 
Baker, to adjudge that it was the duty of the de- 
fendant to marry the plaintiff under the circum- 
stances, and avail himself of his conjugal rights that 
must necessarily communicate this loathsome dis- 
ease to his wife and to her offspring, or to inflict 
upon him punishment by way of damages for not 
executing the contract, would, as said in Allen v. 
Baker, be compelling him to do that which is 
against all law, human and divine. It is impossible 
for this defendant to fulfill his contract. His dis- 
ease reuders him incapable of marriage without 
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actual danger to the life of the woman he marries, 
by communicating to her, and through her to their 
offspring, a loathsome disease, that is now, from the 
testimony in the case, gradually destroying the un- 
fortunate man. LHe was guilty of a moral wrong in 
contracting this disease, but was at that time under 
no obligation to the appellee, and it may well be 
asked, what obligation now rests upon him? If he 
had complied with his agreement, and executed the 
contract by an actual marriage with the plaintiff on 
a designated day, as required by her notice, would 
he not have inflicted upon the plaintiff an injury 
that no amount in damages could have repaired? 
The appellant, in his interview with the appellee, 
made manifest to her that her life would be made 
miserable if the contract was carried out. He then 
gave to her counsel the real facts asto his condition 
and referred the plaintiff to him. That the plaintiff 
had notice of his condition before suit was brought 
is manifest. [is obligation to the plaintiff by rea- 
son of the agreement with her was to abandon at 
once all idea of carrying it into execution. No 
greater crime in law or morals could have been com- 
mitted by the appellant than a performance of his 
agreement, The purity of our social system, the in- 
terests of the public in preserving sacred the mari- 
tal relation, the protection of those whose existence 
may spring from such an unholy alliance, as well as 
the future welfare and happiness of the parties 
themselves, require that such a construction should 
be given this class of contracts, and if there was no 
precedent for the recognition of the doctrine an- 
nounced we should not hesitate to make one.” So 
the woman’s impotence is a valid defense to the ac- 
tion. Grig v. Lerch, 112 Penn. St. 244; 8. C., 56 
Am. Rep. 314; Goddard v. Westcott, — Mich. —. 


In Rushenberg v. St. Louis, I. M. & 8. Ry. Co., 
Supreme Court of Missouri, March 14, 1892, an ac- 
tion for the death of a child eight years old, the pe- 
tition alleged that defendant, a railroad company, 
kept long trains of cars standing on its tracks for 
the purpose of having them loaded and unloaded 
with ice; that pieces of ice fell under and around 
the cars, which attracted children there, and that 
while decedent was engaged about and under the 
vars in gathering ice, defendant negligently bumped 
a train against the cars which were standing on its 
track, causing the injury complained of. J/e/d, that 
the petition was defective, in that it did not allege 
that defendant loaded or unloaded the cars so as to 
make it liable for any attraction that pieces of fall- 
ing ice furnished decedent. The court said: “In 
the absence of any such allegation it is not seen how 
the defendant can be held responsible for any at- 
traction that the pieces of ice falling to the ground 
while the cars were being loaded or unloaded furn- 
ished to the children of the neighborhood. If thus 


responsible, then any railway company is equally 
responsible for injuries received by children while 
its cars are receiving or being discharged of any 
commodity at the warehouse of any merchant, or the 
mill of any miller, no matter whether the railway 








company were engaged in the act of receiving or 
discharging such freight or not. If such be the law 
it must be confessed that it goes further than any 
case as yet decided. Nor does the petition even so 
much as charge that the cars were being loaded or 
unloaded in a negligent manner, That particles of 
ice should fall to the ground while cars are being 
loaded or unloaded would seem quite an ordinary if 
not an inevitable result of such an operation. Nor 
does the petition charge how long the minor son of 
plaintiff had been under the car before it began to 
move. For all to the contrary that the petition con- 
tains, the boy may have gone under the car first at 
the moment the long train of cars bumped against 
the one under which plaintiffs son was. The de- 
fendant company owed the child no duty, unless 
after being aware of its peril. The turn-table cases 
are obviously distinguishable from this one, because 
atrain of cars is not inherently dangerous as is a 
turn-table. Nor is this case like those where the 
employees of a railway company, in unloading salt 
from the cars, carelessly spilled salt upon the track 
and let it remain there, thereby attracting cattle to 
the track (Crafton vy. Railroad Co., 55 Mo. 580), for 
here it is not charged that defendant’s employees 
were engaged about the ice in any manner. Nor is 
this case like Sehmidt’s Case, 90 Mo, 284, for there 
the escape-pipe was capable of being inclosed; not 
so however with the cars on a public street. Nor 
is this case like Frick’s Case, for there the pub- 
lic by long usage had acquired a prescriptive right 
to cross the track ata certain point, and the per- 
sons there crossing were not trespassers, but gust 
licensees of the railway company, as to whom that 
company owed a duty. The operation of railroad 
trains would certainly be rendered impracticable if 
it should be declared to be the law that before a 
freight train could be moved, or its cars backed up 
against one another, an inspection would first have 
to occur of every car to see if by any possibility any 
trespasser was in a situation to be injured in case 
the cars were moved.” 


——__—__—_— 


JURISDICTION OF SUPREME COURT—FED- 
ERAL QUESTIONS—CRUEL AND UNUSUAL 
PUNISHMENTS. 

UNITED STATES SUPREME COURT, APRIL 4, 1892. 
O’ NEIL V. STATE OF VERMONT. 

Under a complaint charging that defendant did ‘* at divers 
times ” sell intoxicating liquor, he was arrested, tried 
and convicted of three hundred and seven separate offen- 
ses under the Vermont Liquor Law. Held, that defend- 
ant, by failing to object at the trial that there was a de- 
fect or want of fullness in the complaint, waived such 
point, and that it was not available on error to the Su- 
preme Court as involving a Federal question. 

Under one complaint defendant was tried and convicted of 
three hundred and seven separate offenses against the 
Vermont Liquor Laws, and sentenced to pay a fine of 
$6,638.72, or in default be imprisoned at hard labor for 
nineteen thousand nine hundred and fourteen days. 
Held, that the question whether such punishment was 
‘*cruel and unusual,” not being assigned as error nor 
suggested in the brief of plaintiff in error, though raised 
and decided below, would not be considered. 
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Defendant, a liquor dealer at Whitehall, N. Y., received from 
persons in Rutland, Vt., by telegraph, mail and express, 
orders for liquor, which he filled by delivering it to an 
express company at Whitehall for delivery to the con- 
signees in Rutland on payment of the bill attached for the 
price and charges for the transportation of the goods and 
for the return of the money paid. He was tried and con- 
victed in Vermont on such facts for selling intoxicating 
liquor without authority. The only points raised at the 
trial were that the facts did not constitute an offense 
against the Vermont statute under the complaint, and 
that he ought not to be found guilty under such facts, 
Held, that such points were too general to call the atten- 
tion of the State court to the clause of the Federal Con- 
stitution in regard to the regulation of commerce, or to 
any right claimed under it, and the only question con- 
sidered by the Supreme Court of the State on appeal be- 
ing whether the liquor was sold at Rutland or Whitehall, 
the conclusion being that the completed sale wasin Ver- 
mont, no Federal question was raised which would give 
the right to a review by the Supreme Court of the United 
States. 


N error to the Supreme Court of the State of Ver- 
mont. 


J. C. Baker and A. H. Garland, for plaintiff in error. 
W. C. Dunton, P. Redfield Kendall and Geo. F. Ed- 


munds, for the State. 


BLATCHFORD, J. On the 26th of December, 1882, a 
grand juror of the town of Rutland, in the county of 
Rutland and State of Vermont, made a written com- 
plaint on his oath of office, before a justice of the peace 
of that county, that John O’Neil of Whitehall, N. Y., 
on December 25, 1882, at Rutland, at divers times, did 
“sell, furnish and give away intoxicating liquor with- 
out authority,’ and contrary to the statute, and fur- 
ther that O’ Neil, at the March Term, 1879, of the Rut- 
land County Court, had been convicted of selling, fur- 
nishing and giving away intoxicating liquors against 
thelaw. Thereupon the justice issued a warrant for the 
arrest of O'Neil. He was arrested and brought before 
the justice and pleaded * not guilty.” 

The statute of Vermont under which the prosecution 
was instituted is embodied in sections 3800 and 3802 of 
chapter 169 of the Revised Laws of Vermont of 1880 
(pp. 734, 735), in these words: 

“Section 3800. No person shall, except as otherwise 
especially provided, manufacture, sell, furnish or give 
away, by himself, clerk, servant or agent, spirituous or 
intoxicating liquor, or mixed liquor of which a part is 
spirituous or intoxicating, or malt liquors or lager beer, 
and the phrase ‘intoxicating liquors,’ where it occurs 
in this chapter, shall be held to include such liquors 
and beer. 

**The word ‘furnish,’ where it occurs in this chapter, 
shall apply to cases where a person knowingly brings 
into or transports within the State for another person 
intoxicating liquor intended to be sold or disposed of 
contrary to law, or to be divided among or distributed 
to others. 

“The words ‘give uway,’ where they occur in this 
chapter, shall not apply to the giving of intoxicating 
liquor at private dwellings, or their dependencies, un- 
less given to an habitual drunkard, or unless such 
dwelling or its dependencies become a place of public 
resort. 

“ But no person shall furnish or give away intoxicat- 
ing liquor at an assemblage of persons gathered to 
erect a building or frame of a building, or to remove a 
building, or ata public gathering for amusement. 

“Nothing in this chapter shall prevent the manufac- 
ture, sale and use of wine for the commemoration of 
the Lord's supper, nor the manufacture, sale and use 
of cider, or for medical purposes only of wine made in 
the State from grapes or other fruits, the growth of 
the State, and which is without the udmixture of alco. 








hol or spirituous liquor, nor the manufacture by any 
one for his own use of fermented liquor. 

“But no person shall sell or furnish cider or fermented 
liquor at or in a victualling-house, tavern, grocery, 
shop, cellar, or other place of public resort, or at any 
place to an habitual drunkard.”’ 

**Sec. 5802. Ifa person, by himself, clerk, servant or 
agent, sells, furnishes or gives away, or owns, keeps or 
possesses, with intent to sell, furnish or give away, in- 
toxicating liquor or cider in violation of law, he shall 
forfeit for each offense to the State, upon the first con- 
viction, $10 and costs of prosecution; on the second 
conviction he shall forfeit for eacho'ffense $20 and costs 
of prosecution, and shall also be imprisoned one mouth, 
and on the third and subsequent convictions he shall 
forfeit for each offense $20 and the costs of prosecution, 
and shall also be imprisoned not less than three months 
nor more than six months.” 

The complaint was in the form prescribed by section 
3859 of the Revised Laws of Vermont, for offenses 
against section 3802, and section 3860 provides that un- 
der such form of complaint “ every distinct act of sell- 
ing’? may be proved, “and the court shall impose a 
fine for each offense.” 

The justice, after hearing the proofs of the parties, 
entered judgment finding O’Neil guilty of four 
hundred and _ fifty-seven offenses, second convic- 
tion, of selling intoxicating liquors in violation of 
chapter 169 of the Revised Laws, and adjudging 
that he pay to the treasurer of the State a fine of 
$9,140 and the costs of prosecution taxed at $472.96, and 
be confined at hard labor in the house of correction at 
Rutland for the term of one month, and that in case 
such fine aud costs should not be paid on or before the 
expiration of said term of one month’s imprisonment, 
he should be confined at hard labor in the house of 
correction at Rutland for the further term of twenty- 
eight thousand eight hundred and thirty-six days, to 
be computed from the expiration of said term of one 
month’s imprisonment. From that judgment O’Neil 
appealed to the County Court of Rutland county. The 
appeal was allowed and he gave bail for his appear- 
ance. 

In the County Court O’Neil pleaded “not guilty,” 
and the case was tried by a jury. He did not take the 
point, either before the justice of the peace or the 
County Court, that there was any defect or want of 
fullness in the complaint. Any such point was waived 
by the failure to take it. Besides it did not involve 
any Federal question. The question of the consolida- 
tion of several offenses in one complaint is purely a 
matter of State practice, and it isa familiar rule of 
criminal law that time need not be proved as alleged. 

The jury found O'Neil guilty of three hundred and 
seven offenses “of selling intoxicating liquor without 
authority, and contrary to the laws of Vermont, as of 
a second conviction fora like offense.” He filed ex- 
ceptions which state that, for the purpose of the trial, 
he admitted the following facts: ‘The respondent, 
John O'Neil, of Whitehall, in the county of Washing- 
ton and State of New York, is a wholesale and retail 
dealer in wines and liquors at said Whitehall, and has 
been so engaged in business there for more than three 
years last past, and that said business by him carried 
on is a lawful and legitimate business under the laws 
of the State of New York, as conducted by him there. 
That during the last three years the respondent has 
received at his store, in said Whitehall, three hunired 
and seven separate and distinct orders by mail, tele- 
graph and express for specified and designated small 
quantities of intoxicating liquors from as many differ- 
ent parties residing in Rutland, in the State of Ver. 
mont. ‘The orders so sent by express were in the form 
of a letter addressed to the said John O'Neil at White- 
hall aforesaid, and the letter attached to a jug, and the 
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jug with the letter attached was delivered by said par- 
ties to the National Express Company in Rutland, and 
charges thereon paid by the parties so sending the or- 
der. Orders sent by mail were by letters or postal- 
cards deposited in the post-office at said Rutland, di- 
rected to John O’Neil at Whitehall, N. Y., and post- 
age paid thereon. Orders sent by telegraph were de- 
livered by the sender at the telegraph offices in said 
Rutland, directed to said John O'Neil, Whitehall, N. 
Y., and charges paid by the sender, which orders re- 
quested the respondent to send said intoxicating 
liquors to the parties ordering the same at said Rut- 
land, and in more than one-half the number of instan- 
ces said orders directed him to send said liquors by ex- 
press, C. O. D., and in the other instances, where the 
orders did not specify, it was theintention of the pur- 
chaser to have the goods so sent to him. It is the 
usual course of trade for merchants receiving an order 
from a considerable distance for goods in small quan- 
tities to send the same by express, (. O. D., when the 
order is not from a regular customer or a party of 
known responsibility. That upon the receipt of said 
orders the respondent has in each case measured out 
the liquors called for in his orderat his store in White- 
hall aforesaid, and packed the same in jugs or other 
vessels, and attached to each package a tag upon which 
was written the name and address of the party order- 
ing the same, and delivered each package so directed 
and addressed at Whitehall aforesaid, tothe National 
Express Company, a New York corporation, a com- 
mon carrier, doing business between New York and 
Montreal, and including the route between said White- 
hall and said Rutland, and each of said packages also 
had upon said tag the name and business card of the 
respondent, and none of said packages were in any 
manner disguised, and all of them were sealed with 
wax. It was not stated on the jugs or tags what they 
contained. The respondent at the same time delivered 
to said express company a bill of said liquor, which 
said carrier placed in an envelope marked C. O. D., 
which envelope had indorsed thereon, among other 
things, the following instructions: ‘Do not deliver 
the whole or any part of the goods accompanying this 
bill until you receive pay therefor. Be careful to no- 
tice what money you receive, and as far as practicable 
send the same as received, and follow the special in- 
structions of the shipper, if any are given, on the bills. 
If goods are refused, or the parties cannot be found, 
notify the office from whence received, with names 
and dates, and await further instructions ’—meaning 
thereby that said express company should receive the 
amount of said bill upon the delivery of the package 
to the consignee, and that without payment of said 
bill the said liquor should not be delivered. That in 
the usual and ordinary course of business of said car- 
rier in such cases, the said express company delivered 
each of said packages to the consignee named upon 
said tag at Rutland, and at the same time, and con- 
currently with such delivery, received the amount of 
the said bill in the C. O. D. envelope, the amount of 
freight for the transportation of said package from 
Whitehall to Rutland, and the charges for returning 
said money to the respondent at Whitehall. The ex- 
press company placed said money for the payment of 
said bill in the same envelope, and returned it to the 
respondent at Whitehall. The respondent did nothing 
to or wich said liquors after the said packages were de- 
livered by him at said Whitehall to said common car- 
rier, and the said several consignees received the same 
and made payment as aforesaid at Rutland, as and un- 
der the contract made as aforesaid, through their said 
orders so sent to the respondent at Whitehall. That 
it is the usual and ordinary course of business of said 
express company, in case goods are refused, or the con- 
signees cannot be found, for the oflice to which 














goods are sent to notify the office from which they 
were shipped to notify the consignor of the facts, and 
the consignor would be consulted, and his orders taken 
and followed, as to the disposition of the goods, and 
this would be the same whether goods were sent C. O. 
D. or otherwise. ‘The respondent gave no special di- 
rections as toany of the packages shipped as afore- 
said.” 

It appears clearly from this admission of facts that 
the charges paid in Rutland to the express company, 
when the empty jug was sent from Rutland, included 
only the charges for the transportation of the empty 
jug to Whitehall, and that the amount of freight for 
the transportation of the packages containing liquor 
from Whitehall to Rutland was paid when it was de- 
livered to its consignee at Rutland, simultaneously 
with the payment of the bill for the liquor, and of the 
charges for returning the money to Whitehall. 

The exceptions state that O'Neil requested the court 
to instruct the jury that the facts set forth in his ad- 
mission did not constitute an offense against the stat- 
ute, under the complaint in the cause, but the court 
refused so to hold and he excepted; that he requested 
the court also to instruct the jury that, under the facts 
set forth in his admission, they ought to find him not 
guilty, but the court refused so to instruct the jury 
and he excepted; that the court charged the jury that 
if they believed the facts set forth in the admission to 
be true, the same made a case upon which the jury 
should find a verdict of guilty against him, to which in- 
struction he excepted; that evidence was given that 
at the March Term, 1879, of the Rutland County 
Court, he was convicted of selling, furnishing and giv- 
ing away intoxicating liquors, aud that the court ad- 
judged, upon the verdict and the evidence, that he was 
guilty of three hundred and seven offenses of selling 
intoxicating liquor without authority, as of a second 
conviction. The exceptions were allowed, and for 
their trial the sentence was respited, execution 
stayed and the cause passed to the Supreme Court of 
Vermont. 

The judgment of the County Court as entered was 
that O'Neil pay a fine of $6,140, and the costs of prose- 
cution taxed at $497.96, and stand committed until the 
sentence should be complied with, and that if the said 
fine and costs and costs of commitment, ascertained to 
be 76 cents, the whole aggregating $6,638.72, should not 
be paid before March 20, 1883, he should be confined at 
hard labor in the house of correction at Rutland for 
the term of nineteen thousand nine bundred and four- 
teen days. 

The case was heard in the Supreme Court and a de- 
cision was rendered in the General Term, the chief 
judge and six assistant judges being present, at Octo- 
ber Term, 1885, which is reported in 58 Vermont, 140. 
The judgment of the Supreme Court was that the 
judgment of the County Court was not in any wise er- 
roneous or defective, and there was not any error in 
the proceedings. O'Neil has sued out a writ of error 
from this court to review that judgment. 

The trial and conviction of O’Neil in the County 
Court was solely for *‘ selling intoxicating liquors with- 
out authority.”’ The punishment prescribed therefor 
by section 3802 was that ‘ton the second conviction he 
shall forfeit for each offense $20 and costs of prosecu- 
tion, and shall also be imprisoned ove month.” The 
term of confinement for nineteen thousand nine hun- 
dred and fourteen days was three days for each dollar 
of the $6,638, under section 4366 of the Revised Laws 
of Vermont, which prescribes that time of imprison- 
ment in default of payment of the fine and costs in 
criminal cases. It is not assigned in this court as error 
in the assignment of errors, or in the brief for O’ Neil, 
that he was subjected to cruel and unusual punish- 
ment, in violation of the Constitution of the United 
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States. Itappears by the report of the case in 58 Ver- 
montthat he took the point in the Supreme Court of 
Vermont that the statute of that State was repugnant 
tothe eighth amendment to the Constitution of the 
United States and to that of Vermont, in that it al- 
lowed “cruel and unusual punishment.’’ That court 
said in its opinion: ‘The constitutional inhibition 
of cruel and unusual punishments, or excessive fines 
or bail, has no application. The punishment imposed 
by statute for the offense with which the respondent 
O'Neil is charged cannot be said to be excessive or op- 
pressive. If he has subjected himself to a severe pen- 
alty it is simply because he has committed a great 
many such offenses. It would scarcely be competent 
fora person to assail the constitutionality of the stat- 
ute prescribing a punishment for burglary on the 
ground that he had committed so many burglaries 
that if punishment for each were inflicted on him, he 
might be kept in prison forlife. The mere fact that 
cumulative punishments may be imposed for distinct 
offenses in the same prosecution is not material upon 
this question. If the penalty were unreasonably se- 
vere for a single offense the constitutional question 
might be urged, but here the unreasonableness is only 
in the number of offenses which the respondent has 
committed.” We forbear the consideration of this 
question, because as a Federal question it is not as- 
signed as error, nor even suggested in the brief of the 
plaintiff in error, and so far as it is a question arising 
under the Constitution of Vermont, itis not within 
our province. Moreover, as a Federal question it has 
always been ruled that the eighth amendment to the 
Constitution of the United States does uot apply to 
the States. Pervear 7. Com., 5 Wall. 475. 

The opinion of the Supreme Court of Vermont was 
delivered by Chief Judge Royce. The case being one 
for selling intoxicating liquors contrary to law, the 
court stated the question to be whether the liquors 
were sold by O'Neil, in contemplation of law, in Rut- 
land county, and said that the answer depended upon 
whether the National Express Company, by which the 
liquors were delivered to the consignees thereof, was 
in law the agent of the vendor or of the vendees; that 
if the purchase and sale of the liquors were fully com- 
pleted in the State of New York, so that upon delivery 
of them to the express company for transportation the 
title vested in the consignees, as in the case of a com- 
pleted and unconditional sale, then no offense against 
the law of Vermont had been committed, but that if 
on the other hand the sale by its terms could become 
complete, so as to pass the title in the liquors to the 
consignees, only upon the doing of some act or the ful- 
filling of some condition precedent, after they reached 
Rutland, then the rulings of the County Court upon 
the question of the offense were correct. 

The court then said: ‘The liquors were ordered by 
residents of Vermont from dealers doing business in 
the State of New York, who selected from their stock 
such quantities and kinds of goods as they thought 
proper in compliance with the terms of the orders, put 
them upin packages, directed them to the consignees 
and delivered them to the express company as a com- 
mon carrier of goods for transportation, accompanied 
with a billof invoice for collection. The shipment 
was, in each instance which it is necessary here to con- 
sider, ‘©. O. D.,’ and the cases show that the effect of 
the transaction was a direction by the shipper to the 
express company not to deliver the goods to the con- 
signees except upon payment of the amount specified 
in the C. O. D. bills, together with the charges for the 
transportation of the packages and forthe return of 
the money paid. This direction was understvod by 
the express company, which received the shipments 
coupled therewith.’’ 

The court then remarked that whetber or not and 





when the legal title in property sold passes from the 
vendor to the vendee, is always a question of the in- 
tention of the parties, which isto be gathered from 
their acts and all the facts and circumstances of the 
case taken together, and cited Mason vy. Thompson, 18 
Pick. 305; Benj. Sales, §§ 311, 319, note c, and id., § 320, 
note d, and Rob. Dig. 610, et seq. It then proceeded: 
‘“‘In the cases under consideration [viz., the present 
case and another case against O'Neil for keeping in- 
toxicating liquors with the intent to sell, etc.) the 
vendors of the liquors shipped them in accordance 
with the terms of the orders received, and the mode of 
shipment was as above stated. They delivered the 
packages of liquors, properly addressed, tu the several 
persons ordering the same, to the express company, to 
be transported by that company, and delivered by it 
to the consignees upon fulfillment by them of a speci- 
fied condition precedent, namely, payment of the pur- 
chase-price and transportation charges, and not other- 
wise. Attached to the very body of the contract, and 
to the act of delivery to the carrier, was the condition 
of payment before delivery of possession to the con- 
signee. With this condition unfulfilled and not 
waived, it would be impossible to say that a delivery 
to the carrier was intended by the consignor as a de- 
livery to the consignee, or as a surrender of the legal 
title. The goods were intrusted to the carrier to trans- 
port to the place of destination named, there to pre- 
sent them for acceptance to the consignee, and if he 
accepted them, and paid the accompanying invoice and 
the transportation charges, to deliver them to him, 
otherwise to notify the consignor, and hold them sub- 
ject to his order. It is difficult to see how a seller could 
more positively and unequivocally express his inten- 
tion not to relinquish his right of property or posses- 
sion in goods until payment of the purchase-price than 
by this method of shipment. We do not think the case 
is distinguisvable in principle from that of a vendor 
who sends his clerk or agent to deliver the goods, or 
forwards them to, or makes them deliverable upon the 
order of, his agent, with instructions not to deliver 
them except upon payment of the price, or perform- 
ance of some other specified condition precedent by 
the vendee. ‘he vendors made the express company 
their agent in the matter of the delivery of the goods, 
with instructions not to part with the possession of 
them except upon prior or contemporaneous receipt of 
the price. The contract of sale therefore remains in- 
choate or executory while the goods were in transit, 
or in the hands of the express company, and could 
only become executed and complete by their delivery 
to the consignee. There was acompleted executory 
contract of sale in New York, but the completed sale 
was or was to be in this State.’’ 

The foregoing comprises all that was said by the Su- 
preme Court inaterial to the case now before us. 

It is assigned for error that the Supreme Court held 
(1) that the sale of intoxicating liquor in New York, by 
a citizen of that State, lawfully, was a crime under the 
statute law of Vermont, when the liquor so sold was 
shipped C. O. D. to the purchaser in Vermout, by his 
direction; (2) that a shipment of liquors by a common 
carrier from New York, by a citizen of that State, to 
a purchaser in Vermont, under the circumstances of 
this case, was a crime under the statute of Vermont, 
which could be punished by the courts of Vermont; 
(3) that such statute was not in conflict with the clause 
of the Constitution of the United States which gives 
Congress power to regulate commerce with foreign na- 
tions, and among the several States, and with the In- 
dian tribes; (4) that O’Neil, under the facts in this 
case, was amenable to the statute law of Vermont pro- 
hibiting the sale, furnishing and giving away of intox- 
icating liquors, and (5) that the construction the court 
gave to that statute, and its application to the facts of 
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this case, was not in conflict with section 8 of article 1 
of the Constitution of the United States in regard to 
the regulation of commerce. 

It is contended for the State of Vermont that this 
court has no jurisdiction of this case, because the rec- 
ord does not present a Federal question. We are of 
opinion that this contention is correct, and that the 
writ of error must be dismissed for want of jurisdic- 
tion in this court. 

No point in the commerce clause of the Constitution 
of the United States was taken in the County Court in 
regard to the present case, or considered by the Su- 
preme Court of Vermont. One reason for this may 
have been that the decision in /ierce v. New Hamp- 
shire, 5 How. 504, had not theretofore been in terms 
overruled or questioned by this court, the cases of 
Bowman v. Railway Co., 125 U. 8. 465, and Leisy v. 
Hardin, 135 id. 100, not having been then decided. The 
only points raised in the County Court, according to 
the exceptions, were that the facts set forth in the 
written admission of O'Neil did not constitute an of- 
fense against the statute of Vermont under the com- 
plaint, and that he ought to be found not guilty under 
the facts so set forth. The matters thus excepted to 
were too general to call the attention of the State 
Court to the commerce clause of the Constitution, or 
to any right claimed under it. Fuarney v. Towle, 1 
Black, 350; Day v. Gallup, 2 Wall. 97; Edwards vy. El- 
liott, 21 id. 582; Warfield v. Chaffe, 91 U.S. 690; Sus- 
quehanna Boom Co. v. West Branch Boom Co., 110 id. 
57; Clark v. Pennsulvania, 128 id. 395. 

The only question considered by the Supreme Court 
in this opinion, in regard to the present case, was 
whether the liquor in question was sold by O’ Neil at 
Rutland or at Whitehall, so as to fall within or with- 
out the statute of Vermont, and the court arrived at 
the conclusion that the completed sale was in Ver- 
mont. That does not involve any Federal ques- 
tion. 

In its opinion in 58 Vermont, 140, the Supreme Court 
considered not only the present case and the case be- 
fore referred to against O'Neil for keeping intoxicat- 
ing liquors with intent to sell, etc., but also two other 
cases, being proceedings in rem for the condemnation 
of intoxicating liquoron its seizure, in which latter 
two cases the National Express Company was claim- 
ant, and in one of them the liquors were forfeited, 
while in the other of them some of the liquors (being 
those which had been paid for to the shipper at White- 
ball, N. Y.) were returned to the claimant and the re- 
mainder forfeited. 

In its opinion the court said: ‘Concerning the 
claim that section 8’’ of article 1 ‘‘of the Federal Con- 
stitution, conferring upon Congress the exclusive right 
to regulate commerce among the States, has applica- 
tion, it is sufficient to say that no regulation of or in- 
terference with inter-State commerce is attempted.” 
That this observation had reference solely to the two 
seizure cases, and not to the present case, is apparent 
from the fact that the court immediately went on to 
say: ‘“Ifan express company or any other carrier or 
person, natural or corporate, has in possession within 
this State an article in itself dangerous to the commu- 
nity, or an article intended for unlawful or criminal 
use within the State, it is a necessary incident of the 
police powers of the State that such urticle should be 
subject to seizure for the protection of the com- 
munity.’’ The liquors in those two cases in rem were 
seized by the sheriff at Rutland, while in the posses- 
sion of the National Express Company, some of them 
having been delivered to that company at Troy, N. Y., 
and some at Whitehall, N. Y., and all of them having 
been ordered by persons at Rutland for their own use, 
and not for sale or distribution contrary to law. 

The Supreme Court of Vermont decided the case be- 











fore us upon a ground broad enough to maintain its 
judgment without considering any Federal question. 
No Federal question was presented for its decision as 
to this case, nor was the decision of a Federal question 
necessary to the determination of this case, nor was 
any actually decided, nor does it appear that the judg- 
ment as rendered could not have been given without 
deciding one. Hale vy. Akers, 152 U.S. 554, 565, and 
cases there cited; San Francisco v. /tsell, 133 id. 65; 
Hopkins v. MeLure, id. 380; Blount v. Waller, 154 id. 
607; Beatty v. Benton, 135 id. 244; Johnson v. Risk, 137 
id. 300; Butler v. Gage, 138 id. 52; Beaupre v. Noyes, 
id. 397, 402; Leeper v. Texas, 109 id. 462; Henderson 
Bridge Co. v. Henderson City, 141 id. 679; Hammond 
v. Johnston, 142 id. 73; New Orleans v. New Orleans 
Water- Works Co., id. 79. 

It was entirely immaterial how the liquor sold by 
O’ Neil at Rutland came to be there, for sale there, 
whether it was made there or whether it was brought 
in some way from the State of New York. The only 
question was whether it was at Rutland so as to be 
capable of sale there, and whether it was sold there. 

Moreover, under the practice in the Supreme Court 
of Vermont, the very error relied upon must appear 
affirmatively in the exceptions. Sequin v. Peterson, 45 
Vt. 255; State v. Preston, 48 id. 12; Hathaway v. Insur- 
ance Co., id. 335; State v. Brunelle, 57 id. 589; Spauld- 
ing v. Warner, id. 654; Rowell v. Fuller's Estate, 59 id. 
688. 

The result is that the writ of error must be dis- 
missed. 


Fre_p, HARLAN and Brewer, JJ., dissenting. 


The portion of Mr. Justice Field’s dissenting opin- 
ion on the points passed on by the court is as fol- 
lows: 

The transactions considered in this case, which ex- 
tended over a period of three years, cannot be de- 
scribed without showing that they embody the ele- 
ments which constitute inter-State commerce, sales of 
goods by a citizen of one State to a citizen of another 
State, and their transportation between the States in 
their delivery to the purchascr. These facts must have 
been seen by the Supreme Court of Vermont. They 
were facts constantly presenting themselves and could 
not have been overlooked. Norcan it make any dif- 
ference what motives may be imputed to the parties 
on the one side in selling and on the other in purchas- 
ing the goods. The only inquiry which can be consid- 
ered is, were the goods bought and sold subjects of 
lawful commerce? for if so they were in their trans- 
portation between the parties—citizens of different 
States—until their delivery to the purchaser or con- 
signee in the completion of the contracts of sale, under 
the protection of the commercial power of Congress. 
It is not necessary, to give this court jurisdiction to 
review the judgment of that court, that the record 
should show that the objection that the transactions 
were those of inter-State commerce was specifically 
taken in terms in the court below. It is sufficient if 
the facts of the record show that the question of their 
being transactions of that character was involved in 
the case, though the court below may state in various 
forms that it did not deem it necessary to consider it. 
In Murray v. Charleston, 96 U.S. 432, 441, it was held 
that whenever rights acknowledged and protected by 
the Constitution of the Uuited States are denied or 
invaded by State legislation, which is sustained by the 
judgment of a State court, this court is authorized to 
interfere; that the jurisdiction to re-examine such 
judgment cannot be defeated by showing that the rec- 
ord does not in direct terms refer to a constitutional 
provision, nor expressly state that a Federal question 
was presented, and that the true jurisdictional test is 
whether it appears that such a question was decided 
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adversely to the Federal right. Mr. Justice Strong, 
speaking for the court, said: ‘In questions relating 
to our jurisdiction, undue importance is often at- 
tributed tothe inquiry whether the pleadings in the 
State court expressly assert aright under the Federal 
Constitution. The true test isnot whether the record 
exhibits an express statement that a Federal question 
was presented, but whether such a question was de- 
cided, and decided adversely to the Federal right. 
Everywhere in our decisions it has been held that 
we may reviewthe judgments of a State court when 
the determination or judgment of that court could not 
have been given withont deciding upon a right or au- 
thority claimed to exist under the Constitution, laws 
or treaties of the United States, and deciding against 
that right. Very little importance has been attached 
to the inquiry whether the Federal question was for- 
mally raised,’’ and the court cited the case of Crowell 
v. Randell, 10 Pet. 368, in support of this position, 
where it was laid down, after a review of previous de- 
cisions, “that it is not necessary the question should 
appear on the record to have been raised and decis- 
ion made in direct and positive terms, in ipissimis 
verbis, but it is sufficient if it appears by clear and nec- 
essary intendment that the question must have been 
raised and must have been decided in order to have in- 
duced the judgment.’’ See also Ewreka, etc., Canal 
Co. v. Superior Court, 116 U. 8. 410; Arrowsmith v. 
Harmoning, 118 id. 194. 

If the vendor had, during the same period of three 
years, sold every third or fourth day a box of fruit or 
a package of clothing to the vendees in Vermont, pay- 
able on delivery, the transactions would have been of 
the same character as those under consideration, those 
of inter-State commerce, and I doubt whether a ques- 
tion on this point would have been raised by any one. 
The present transactions, in the fact that the articles 
are liquors, are in no respect different in character. 
The decision made by the court below could not have 
been rendered without its assuming that the facts 
which constitute inter-State commerce were transac- 
tions of a different nature. 

If that court could, by that assumption, bind this 
court, the supervising authority of our jurisdiction 
would be lost in every case by the simple assertion of 
the court below that it placed its decision on some 
particular ground of its own creation. To assent to 
any such doctrine would be to abrogate our jurisdic- 
tion in a most important particular, and that is in my 
judgment exactly what is done inthis case. In the 
opinion of the majority it is stated that the only ques- 
tion considered by the Supreme Court of Vermont, in 
regard to the present case, was whether the liquor in 
question was sold by O’Neil at Rutland or Whitehall, 
so as to fall within or without the statute of Vermont, 
and it arrived at the conclusion that the completed 
sale was in Vermont. That, says this court, does not 
involve any Federal question. To this I answer that 
before the State court could reach the question whether 
the sale fell under the law of Vermont it had to deter- 
mine whether the sale was compieted in that State or 
in New York; whether therefore an executory sale of 
goods in New York, completed in Vermont, was or was 
nota transaction of inter-State commerce, and until 
that question, which was a Federal one, was disposed 
of, the alleged State question could not be considered. 
But that the commercial question was brought to the 
attention of the Supreme Court of Vermont, was ar- 
gued by counsel there, and passed upon by that court, 
does not rest as an inference from the facts necessarily 
involved; it appears from its opinion and the official 
report of the case. 

There were at the same time three other cases before 
the court, arising upon substantially the same facts, 
one against the same respondent and the other two be- 





ing proceedings for the condemnation of the liquors 
seized. They were considered together, and the opin- 
ion of the court, delivered by its chief justice, covered 
them/all and discussed the principal questions involved. 
It was prepared by him and handed to the reporter, 
and under the latter’s supervision it was published in 
the official reports of the decisions of the court, and is 
found in volume 58 of the Vermont Reports. The law 
of Vermont requires the judges of the Supreme Court 
to prepare and furnish to the reporter each year re- 
ports of the opinions delivered by them, and the re- 
porter to prepare them for publication, and to super- 
intend the printing. In looking at the synopsis of the 
argument of counsel, which accompanies the report of 
the opinion thus prepared, we find that they took the 
position that the transactions complained of were those 
of inter-State commerce, and that the State could not 
prohibit or regulate that commerce. In Kreiger v. 
Railroad Co., 125 U. 8. 39, it was held that this court 
might examine the opinions of a State court, delivered 
and recorded, to ascertain the ground of its judgment. 
And looking at the opinion of the Supreme Court of 
Vermont, we find several paragraphs bearing upon the 
question of inter-State commerce. One of the para- 
graphs describes the sales thus: ‘“ The liquors were 
ordered by residents of Vermont from dealers doing 
business in the State of New York, who selected from 
their stock such quantities and kinds of goods as they 
thought proper in compliance with the terms of the 
orders, put them upin packages, directed them to the 
consignees and delivered them to the express company 
as acommon carrier of goods for transportation, ac- 
companied with a bill or invoice for collection.” I 
am unable to make out of transactions of this char- 
acter any thing other than those of inter-State com- 
merce. 

In another paragraph the court refers directly to the 
commercial clause of the Constitution, and repudiates 
its application. lt says: ‘* Concerning the claim that 
section 8 of the Federal Constitution, conferring upon 
Congress the exclusive right to regulate commerce 
among the States, has application, it is sufficient to say 
that no regulation of or interference with inter-State 
commerce is attempted,’’ and the court concludes its 
Opinion covering all the cases by holding that in the 
two cases of State v. O’ Neil the respondent takes noth- 
ing by his exceptions. That is to say, the court, not 
denying that the question was raised in the O’ Neil 
Cases, passed it off with the statement that no regula- 
tion of or interference with commerce was attempted, 
thus brushing out of consideration the Federal ques- 
tion by assuming that the transactions were purely of 
State cognizance. In another paragraph the State 
court expresses disapprobation of the claim that the 
Federal authority was supreme in matters of inter- 
State commerce. “If it were competent,’ said that 
court, ‘for persons or companies to become superior 
to State laws and police regulations, and to overrule 
and defy them under the shield of the Federal Consti- 
tution, simply by means of conducting an inter-State 
traffic, it would indeed be a strange and deplorable 
condition of things.”” That is tosay, that the impor- 
tation of goods into the State from another State 
should be protected under the Federal Constitution 
against hostile State legislation would be deplorable. 
This observation was undoubtedly muade in response to 
suggestions that transportation of goods between the 
Stares was free until regulated by Congress. Deplor- 
able as the Supreme Court of Vermont may have 
thought the doctrine, it was the settled law, as an- 
nounced by repeated decisions of this court. In 
County of Mobile v. Kimball, 102 U. S. 691, 697, speak- 
ing of the power of Congress over commerce, this court 
said: ‘‘The subjects indeed upon which Congress can 
act under this power are of infinite variety, requiring 
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for their successful management different plans or 
modes of treatment. Some of them are national in 
their character, and admit and require uniformity of 
regulation, affecting alike all the States; others are lo- 
eal, or are mere aids to commerce, and can only be 
properly regulated by provisions adapted to their 
special circumstances and localities. Of the former 
class may be mentioned all that portion of commerce 
with foreign countries or between the States which 
consists in the transportation, purchase, sale and ex- 
change of commodities. Here there can of necessity 
be only one system or plan of regulations, and that 
Congress alone can prescribe. Its non-action in such 
cases with respect to any particular commodity or 
mode of transportation is a declaration of its purpose 
that the commerce in that commodity, or by that 
means of transportation, shall be free.” 

And in Leisy v. Hardin, 135 U. 8. 100, 119, this court 
cites from a previous opinion the following language 
asto the power of Congress over subjects of inter- 
State commerce, declaring that its doctrine is now 
firmly established: ‘‘ Where the subject is national 
in its character, and admits and requires uniformity 
of regulation, affecting alike all the States, such as 
transportation between the States, including the im- 
portation of goods from one State into another, Con- 
gress can alone act upon it, and provide the needed 
regulations.’’ See also Welton v. State, 91 U.S. 275, and 
Brown v. Houston, 114 id. 622, 630. 

In another paragraph of the opinion the State court 
again refers to the character of the transaction be- 
tween the vendor in New York and the vendee in 
Vermont, and the effect of the instruction to the car- 
rier not to deliver the goods except upon prior or con- 
temporaneous payment of the price, upon which it 
says: “The contract of sale therefore remained in- 
choate or executory while the goods were in transit or 
in the hands of the express company, and could only 
become executed and complete by their delivery to 
the consignee. There was a completed executory con- 
tract of sale in New York, but the completed sale was 
or was to be in this State’’(Vermont). No better de- 
scription of a transaction of inter-State commerce 
could be given, an executory contract of sale made in 
one State by a citizen thereof to a citizen of another 
State, and a completed sale under that contract by the 
transportation and delivery to the purchaser in the 
latter State. ; 

In the face of these extracts from the opinion of that 
court it strikes me with surprise that any one can con- 
tend that in deciding the case it did not consider the 
question of inter-State commerce. It seems to me to 
have been the priucipal question before it, and the 
only one which gave it any trouble in the disposition 
of the case. But notwithstanding these statements 
aud the character of the transactions themselves, 
which do not admit in my judgment of any accurate 
description without involving necessarily elements of 
inter-State commerce, the assertion is made by the 
majority, with great positiveness, as though it would 
brush aside opposing considerations, that ** no Federal 
question was presented for the decision of the court as 
to this case, nor was the decision of a Federal question 
necessary to the determination of this case, nor was 
any actually decided, nor does it appear that the judg- 
ment as rendered could not have been given without 
deciding one.” If this assertion could be received with 
half the confidence with which it is made, the whole 
controversy would be settled, and any discussion upon 
the points raised would be precluded. The opinion of 
the court would then stand as evidence of wrongs in- 
flicted upon a citizen of the United States under the 
forms of law, and if the decision be right, of the in- 
ability of their constituted tribunals to give to him 
any redress, notwithstanding the often-repeated dec- 





laration that the power of Congress over inter-State 
commerce is exclusive of all State authority. 

lt is true that the presumption of law is that the ma- 
jority of the court are right and that [am wrong, yet 
in the face of this presumption, and the positiveness 
with which the views of the majority are asserted, I 
cannot yield my convictions the other way, which 
were never clearer or stronger in any case. 


——————— 


SALE—PLACE—DELIVERY IN ANOTHER 
COUNTY. 
PENNSYLVANIA SUPREME COURT, MARCH 28, 1892 
COMMONWEALTH V. HEss. 

Defendant, having a wholesale bottler’s license in P. county, 
received in the regular course of business at his place in 
that county orders from retailers in M. county. On re- 
ceipt of the orders the liquor was set apart to the pur- 
chasers, and charged to them on defendant's books, and 
was then delivered to them in M. county, by means of de- 
fendant’s own wagon. Held, that defendant was not 
guilty of selling liquor in M. county, since the sale, as be- 
tween him and the purchasers, was completed in P. 
county. 


N. H. Larzelere and M. M. Gibson, for appellant. 


Henry M. Brownback, Dist. Atty., and B. L. Cain, 
for the Commonwealth. 


Paxson, C.J. The defendant was convicted in the 
court below of selling liquor without alicense. The 
whole case is developed by the specification of error, 
which is asfollows: ‘The court erred in its charge 
to the jury upon the following facts in the case, the 
whole of which charge is specified as error, and which 
is as follows: * Upon the uncontradicted facts as es- 
tablished by the Commonwealth, and not denied by 
the defense, which areas follows: Francis Hess hasa 
bottler’s license in the city of Philadelphia, doing 
business at No. 2440 Mascher street, in said city. For 
some time within two years, and prior to June 1, 1891, 
Frank Cottman, a licensed hotel-keeper at Jenkin- 
town, Montgomery county, Penn., sent to Hess’ place 
of business in Philadelphia orders from week to week 
for lager beer and porter, the whole amount of said 
orders being about $175; that upon the receipt of said 
orders by Hess, the material ordered was set apart and 
charged to Cottman upon the books of Hess, and was 
then loaded upon Hess’ delivery wagon and by him 
and an employee named George Ginader driven to 
Jenkintown in Montgomeey county, and delivered to 
Cottman. Bills were afterward made out and sent to 
Cottman, who paid them either by checks sent to Phil- 
adelphia or in cash paid in person at the place of busi- 
ness of Hessin Philadelphia, after the delivery was 
madeto Cottman at his place of business. A similar 
transaction took place between said Francis Hess and 
George Ginader, and Henry J. Wilson,a keeper of a 
licensed hotel at Hatboro, Montgomery county, on six 
or eight occasions in the months of April and May, 
1891. There were also orders of Cottman and Wilson 
filled by shipment by railroad to Jenkintownand Hat- 
boro. Hess had no license from the court of Mont- 
gomery county; the court is respectfully asked to 
charge the jury that there were no violations of the 
liquor laws as set out in said bill of indictment, and 
the verdict of the jury must be not guilty.’ The court: 
‘Gentlemen of the jury, I cannot instrict you as re- 
quested. The defendant undertook to deliver by the 
wagon of Hess, and the sale was completed in this 
county. If you find the facts as set forth in the above 
request, I charge you that they show a violation of the 
liquor laws, as set forth and charged in the bill of in- 
dictment. Iinstruct you however, as requested, that 
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you are the judges of the law as wellas of the facts, un- 
der the advice and direction of the court. You are to 
look to the court for the best evidence of the law, just 
as you are to look to the witnesses for the best evi- 
deuce of the facts.’ ”’ 

It must be conceded at the outset that the defend- 
ant was pursuing alawful business. It is not only ex- 
pressly authorized by law, but he has paid alarge sum 
of money for the privilege of carrying it on. It was 
not denied, and could not well be, under the act of As- 
sembly, and our decision thereon, that he has a right 
to sell his liquors at wholesale, not only to customers 
in the city of Philadelphia, but throughout the State 
and the country at large. It is well Known that the 
business of wholesale dealers is not limited to any par- 
ticular locality, but extends in many instances over 
many portions of the civilized world. In the case of 
wholesale dealers in liquor, they are restrained by the 
statute and the terms of their license to sales in the 
county in which their license was granted. It does 
not follow however, and it is not the law, that their 
sales are limited to persons residing in said county. It 
is not denied, and it is settled law, that the defendant 
may sell to any retail dealer in any part of the Com- 
monwealth, provided the sales are made at his place of 
business in the county of Philadelphia. Such sales 
may be made in the usual course of business. It is not 
necessary that a retail dealer froman adjoining county 
should call at the place of business of the wholesale 
dealer in the county of Philadelphia, in order to make 
his purchase. He may order his goods by mail as in 
other cases. When the law licensed the wholesale 
dealer to carry on his business in the county of Phila- 
delphia it carried with it the authority to conduct it 
according to the usual mode of business, but it does 
not justify him in peddling his goods around in other 
counties, and selling them there. So much was decided 
in Com. v. Holstine, 152 Penn. St. 557, where it was 
held that the driver in the employ of a bottler having 
alicense in Philadelphia county, who took orders in 
Montgomery county for liquors, which were subse- 
quently loaded upon the defendant’s wagon in Phila- 
delphia, and delivered to the purchasers in Montgom- 
ery county by said driver, who collected the money 
therefor, was properly convicted and sentenced for 
selling liquors without license in Montgomery county. 
It was said in the opinion of the court: ‘* This was 
clearly a sale and delivery in Montgomery county. 
The license held by Mr. Otto authorized him to sell in 
Philadelphia. He had aright to sellto any person in 
this Commonwealth, provided the sale was made at his 
place of business (Com. v. Fleming, 130 Penn. St. 138), 
but he had no right to peddle his beer through other 
counties not covered by his license and make sales 
there.’”’ We accordingly held that, as his employer 
was not protected by a license the defendant was not 
protected. In the case in hand the defendant was not 
peddling his beer through Montgomery county. The 
driver of his wagon did not solicit orders in that 
county. The defendant delivered liquors only upon 
orders which had been received in the usual course of 
business at his place in Philadelphia. It was urged 
however that because the delivery in Montgomery 
county had been made by means of his own wagon it 
was a sale in said county, and a violation of the License 
Law. The court below so held, and sentenced the de- 
fendant to pay a fine of $500, and to undergo an im- 
prisonment in the Montgomery county prison for three 
months. 

It appears from the conceded facts that the defend- 
ant was in the habit of receiving orders at his place of 
business in Philadelphia, from week to week, for lager 
beer and porter from Frank Cottman, a licensed hotel- 
keeper at Jenkintown, Montgomery county, and from 
Harry J. Wilson, a licensed hotel-keeper at Hatboro, 





in said county. Upon the receipt of such orders the 
material so ordered was set apart and charged to the 
purchasers upon the books of the defendant, the sale 
in each instance being upon credit. The goods thus 
sold and set apart to the respective purchasers were 
then either :oaded upon defendant’s delivery wagon, 
and delivered by the driver of said wagon to the pur- 
chaser, in the usual course of business, or were shipped 
by railroad to the purchaser. It was conceded upon 
the argument that, had the liquor in question been 
shipped by rail, or by any other common carrier, to 
the purchaser, it would have been a sale and delivery 
in Philadelphia, and not a violation of the License 
Law. This is the doctrine of Com. v. Fleming, supra, 
where it was held that, if aliquor dealer in Allegheny 
county receive an order for liquor, to be shipped to the 
purchaser in Mercer county, C. O. D., and in pursu- 
ance of the order the liquor be delivered to a common 
carrier in Allegheny county, for transportation to the 
vendee, at the latter’s expense, the delivery to the car- 
rier is a delivery to the purchaser in such a sense as to 
complete the sale in Allegheny county. If we sustain 
the court below in this case we are brought face to face 
with this proposition: that if a wholesale dealer in 
liquor receives an order froma customer in an adjoin- 
ing county, and in pursuance of such order delivers 
the liquor to a common carrier for transportation, he 
is a law-abiding citizen; whereas if he delivers the 
liquor in his own wagon, in the usual course of busi- 
ness, he isa criminal, and liable to both fine and im- 
prisonment. Ifthis be the lawit is certainly not the 
“perfection of reason.’ On the contrary, it is the 
climax of absurdity, and cannot fail to shock the com- 
mon sense of every business man in the community. 
The principle relied upon by the Commonweaith to 
sustain this conviction is that the sale of liquor was 
not complete until its delivery in Montgomery county 
to the purchaser, anda large number of authorities 
were cited in support of this view. The pith of the 
argument upon this point, and the nature of the au- 
thoritics cited, may be gathered from four lines of the 
printed argument on behalf of the Commonwealth. 
They are as follows: ‘* Had these goods been levied 
upon in virtue of a creditor of Hess [defendant], could 
it be contended that they could not be sold under that 
execution? We can find no decisions sustaining a con- 
trary view.’”’ If we concede the soundness of this 
proposition, and that the authorities cited fully sustain 
it, it has no bearing upon the case. The question is 
not whether there was such a sale and delivery as 
would pass the title as against the execution creditors 
of the defendant. The true question is—and it has 
been wholly overlooked in many of the cases—whether 
there was a sale and delivery as between the vendor 
and the vendee. Our books are full of cases in which 
the sale has been held to be incomplete, for want of a 
delivery to the vendee, as against creditors, but in no 
one of them has it ever been held that it was not good 
between the parties, and that the title did not pass as 
to them. 

As before stated, when the defendant received the 
orders from his customer, the goods were set apart for 
the latter and charged tohim. Had the order been 
accompanied by the cash, and the goods thus’set apart, 
no one would contend that the sale was not complete 
as between the parties. Can it make any possible dif- 
ference that the liquors were charged to the purchasers 
upon the books of the defendant? The giving of a 
credit was as effective in passing the title as the pay- 
ment of the money when the order was given. The 
acceptance of the order in either case is effective to 
pass the title as between vendor and vendee. In such 
case the vendee has the right of property with the 
right of possession. Underall the authorities the ven- 
dor acts as bailee, and not as owner, in carrying or de- 
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livering the goods. This is the rule where the rights 
of creditors or bona fide purchasers without notice do 
not interfere. There is abundant authority for this 
principle. The general rule is that it is the contract 
to sellachattel and not payment or delivery which 
passes the property. Benj. Sales, 357. The rule that 
the contract of sale passes the property immediately, 
before payment or change of possession, has been uni- 
versally recognized inthe United States. Benj. Sales, 
329. There may be a bargain and sale of goods suffici- 
ent to transfer the title, and to support an action for 
goods bargained or sold, without any such transfer or 
delivery as will amount to a‘transfer of possession. 
Frazier v. Simmons, 139 Mass. 531. ‘* When the terms 
of sale are agreed upon, and the bargain is struck, and 
every thing the seller has to do with the goods is com- 
plete, the contract of sale, says Chancellor Kent, be- 
comes absolute as betweon the parties, without actual 
payment or delivery, and the property and the risk of 
accident to the goods vests inthe buyer. He is enti- 
tled to the goods on payment or tender of the price, 
but not otherwise, when nothing is said at the sale as 
to the time of delivery orthe terms of payment. But 
if the goods are sold on credit, and nothing is agreed 
upon as to thetime of delivering the goods, the ven- 
dee is immediately entitled to the possession, and the 
right of property vests at once in him.”’ Leonard v. 
Davis, 1 Black, 476, citing 2 Kent. Com. 671; Bradeen 
v. Brooks, 22 Me. 470; Davis v. Moore, 13 id. 427. In 
Dixon vy. Yates. 5 Barn. & Adol. 313, Baron Parke lays 
down the rule as follows: ‘I take it to be clear that 
by the law of England the sale of a specific chattel 
passes the property init without delivery. Where by 
the contract itself the vendor appropriates to the ven- 
dee a specific chattel, and the latter thereby agrees to 
take that specific chattel, and to pay the stipulated 
price, the parties are then in the same situation as 
they would be after a delivery of goods in pursuance 
ofa general contract. The very appropriation of the 
chattel by the vendor, and the assent of the vendee to 
take the specific chattel, and to pay the price, is equiv- 
alent to his accepting possession. ‘The effect of the 
contract therefore is to vest the property in the bar- 
gainee.’’ The same principle was recognized in Iowa 
in Dows v. Morse, 17 N.W. Rep. 495, where it was held 
that when under a contract corn was set apart in bins, 
and marked with the purchaser’s name, there was a 
designation of the corn for the purchaser. In our own 
case of Garbracht v. Com., 96 Penn. St. 449, our Brother 
Sterrett illustrates the principle thus: ‘“ For example, 
a merchant in New York orders goods from a Boston 
house, and they are consigned thence to him, either by 
a carrier of his own selection or in the usual course of 
trade, the transaction isan executed Boston contract. 
2 Pars. Cont. 586. The same principle is recognized in 
Shriver v. Pittsburg, 66 Penn. St. 446; Finch v. Mans- 
field, 97 Mass. 89. In the former case the city of Pitts- 
burg was authorized to impose a tax ‘upon all articles 


of trade and commerce sold in said city,’ and the ques= 


tion was whether certain goods were sold in the city. 
About one-sixth of the gross sales of Shriver & Co., 
wholesale grocers, were made directly at their store in 
the city, without the intervention of outside agents. 
The other five-sixths were effected through agents em- 
ployed for the purpose of procuring orders and mak- 
ing contracts of sale outside the city. These orders 
were transmitted to the firm, who filled them at their 
store in Pittsburg, and consigned the goods to the pur- 
chasers by the most direct means of conveyance. Shri- 
ver & Co. contended that the sales thus represented by 
the orders were not made in the city, and hence they 
were not taxable on the amount so sold; but it was 
held by this court that the goods thus ordered through 
their agents, put up at their store and shipped thence 
to the customers, were sold in the city, and that the 





amount should be included in their account of sales re- 
turned for taxation.”” Whether the title of personal 
property passes by a sale depends upon the intent of 
the parties. Hence it was said by Mr. Benjamin, in 
his valuable treatise on Sales: ‘‘ But the property 
passes at once on the sale, if such is the intent, though 
the seller is afterward to make the delivery of the 
goods. Such intent may be expressly declared, or may 
beinferred from the circumstances. Thus in Lynch 
v. O'Donnell, 127 Mass. 311, the seller was licensed to 
sell liquor at his store only. Liquor was ordered by a 
dealer in another town, under a previous arrangement, 
whereby the seller agreed to deliver goods so ordered 
at the depot addressed. Having so delivered the seller 
brought an action fortheprice. It was contested as 
an illegal sale, but it was in evidence that the seller ex- 
pressly declared atthe time of the contract: ‘The 
sales are to be made at my store.’ A verdict for the 
price was sustained.” In Terry v. Wheeler, 25 N. Y. 
520, it was said by Selden, J.: ‘‘ No case has been re- 
ferrca to by counsel, nor have I discovered any, in 
which, when the article sold was perfectly identified 
and paid for, it was held that a stipulation of the seller 
to deliver at a particular place prevented the title from 
passing. When the sale appears to be absolute the 
identity of the thing fixed ana the price for it paid, I 
see no room for an inference that the property re- 
mains the seller’s merely because he had engaged to 
transport it to a given point. 1 think in such case this 
property passes at the time of the contract, and that 
in carrying it the seller acts as bailee and not as 
owner.’ Where the sale has been made upon a credit, 
as in this case, the rule is the same, for when sales are 
made upon credit, the property identified and sepa- 
rated, the ‘legal effect then is that there has been an 
actual transfer of title, and an actual right of transfer 
of the bargain.’”’ Benj. Sales, 882. It is settled law 
that a sale of personal property passes the title as be- 
tween vendor and vendee, when such property has 
been designated and set apart by the former. Dennis 
v. Alexander, 3 Penn. St. 50. It was said by Gibson, C. 
J.,in Scott v. Wells, 6 Watts & S. 367: ‘* Even where 
actual possession has not been taken, the ownership 
and risk pass by the contract, if nothing remains to be 
done to the property by the vendor, such as counting, 
measuring, weighing or filling up, to ascertain the 
number, quantity or weight. Thusin Rugg v. Minett, 
11 Fast, 210, turpentine had been sold at so much the 
hundred weight in casks, to be taken at the marked 
quantity, except two out of which the others were to 
be filled up before delivery, and those two were to be 
sold as containing indefinite quantities. The buyer 
employed a person to do the filling, but before he com- 
pleted it the warehouse with its contents was destroyed 
by fire, and it was held that the property in those filled 
up had passed to the buyers, because nothing remained 
to be done to them by the vendors.’’ To the same 
point is Winslow v. Leonard, 24 Penn. St. 14, where it 
was said by Lowrie, J.: ‘‘ Where the lawful form of 
contracting is pursued, the vesting of the title always 
depends upon the intention of the parties, to be de- 
rived from the contract und its circumstances, and 
actual delivery, weighing and setting aside the goods 
are only circumstances from which the intention may 
be inferred as matter of fact. Sumner v. Hamlet, 12 
Pick. 76; Riddle v. Varnum, 20 id. 280; Smyth v. Craig, 
3 Watts. & S.14. And this is the principle of numer- 
ous cases wherein the title has been held to vest even 
where there has been no measurement.’’ Citing Ma- 
comber v. Purker, 13 Pick. 175; Clark v. Baker, 5 Metc. 
(Mass. ) 452: Sands v. Taylor, 5 Johns. 395; Chaplin v. 
Rogers, 1 East, 192; Hawes v. Watson, 2 Barn. & C. 
540: Scott v. Wells, 6 Watts. & S. 357; Pleasants v. Pen- 
dleton,6 Rand. (Va.) 473; Mottram v. Heyer, 1 Denio, 
483; Valpy v. Gibson, 4 C. B. 464. The learned justice 
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also says that much of the confusion of ideas about the 
vesting of the title on a sale of personal property arises 
from the misleading influence of unsuitable analogies. 
I have already referred to one of those unsuitable anal- 
ogies. Justice Lowrie thus refers to another: ‘The 
class of cases which have tended most powerfully to 
embarrass this question are those wherein the real 
question was not, has the title vested in the vendee? 
but has it absolutely vested as to take away the lien of 
the vendor for unpaid purchase-money or his right to 
stop in transitu? Yet to this class belong most of the 
older cases, which are usually referred to as leading 
cases in the present question, though they have noth- 
ing to do with it, for itis very plain that the title may 
vest while the vendor has such remaining control over 
the goods as entitled him to arrest their full delivery 
in default of payment or ou the failure of the vendee.”’ 
Gonser v. Smith, 115 Penn. St. 452, recognized and fol- 
lowed Winslow v. Leonard, and affirmed the doctrine 
that the passing of the title upon a sale of chattels de- 
pends upon the intention of the parties, to be derived 
from the contract and its circumstances, and that 
actual delivery, weighing and setting aside are only 
circumstances from which the intention may be in- 
ferred. 

We might multiply authorities upon this point with- 
out limit, were it necessary. We do not think those 
cited are in serious conflict with any of our own cases. 
Where an apparent conflict exists it is doubtless due 
to inadvertence in applying a principle of law which 
was only intended to protect execution creditors, bona 
fide purchasers or the right of stoppage in transitu. 
This principle, as before observed, has no application 
to cases urising between vendor and vendee. In ap- 
plying the law to questions of this nature we cannot 
wholly ignore the accepted principles of right and jus- 
tice, nor can we, in considering contract relations, ig- 
nore the usages which the necessities and wants of 
business have practically made a part of them. This 
has sometimes been called the expansive property of 
the common law. If the great mass of legal principles 
which has descended to us under the name of the com- 
mon law is composed only of iron-clad rules, it would 
be wholly unsuited to the present age and generation, 
and the great changes which have taken place, not 
only in the volume of business but in the mode of con- 
ducting it. We are constantly applying the accepted 
principles of the common law to new phases and modes 
of doing business. This is a necessity, alike dictated 
by common sense and the necessities of trade. The 
present isa striking illustration of the wisdom of this 
rule. Both the appellant and his customer in Mont- 
gomery county were engaged in a Jawful business. The 
appellant had the right to sell and his customer in 
Montgomery county had the right to buy the liquor in 
question. To say that aman who may lawfully sell an 
article to another who may lawfully buy it cannot de- 
liver the article sold by the usual course of business is 
to.assert a proposition that is absurd upon its face. It 
is not sustained by either authority or reason. In this 
case the purchaser was licensed to retail the beer to 
his customers. The effect of this conviction, if sus- 
tained by this court, willbe merely to compel the ap- 
pellant to deliver his liquors by a common carrier in- 
stead of by his own wagon in the usual course of trade. 
It cannot prevent sales nor diminish the quantity of 
liquors sold and consumed. It imposes a burden upon 
the wholesale dealer which is not imposed by the law, 
and is in violation of the usages of trade. We do not 
think the Legislature intended, when it licensed the 
appellant as a wholesale dealer, to prohibit the deliv- 
ery of goods sold by him in the manner recognized in 
all other kinds of business, and especially ought we 
not to indulge in metaphysical hair splitting in the 
construction of a penal statute, and make men crim- 





inals by judicial construction who are not so in fact or 
intent. 

We are of opinion that the learned judge below erred 
when he instructed the jury that the facts as set fortn 
in the specification of error show a violation of the 
liquor laws of this Commonwealth. 

The judgment is reversed. 


ional 
MASTER AND SERVANT—DEFECTIVE AP- 
PLIANCES— HEARSAY EVIDENCE — ER- 
RORS NOT CURED. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
MARCH 22, 1892. 








DAVIDSON V. CORNELL. 


In the construction of an elevated railroad by defendant, up- 
right columns were erected on each side of the street op- 
posite each other, about sixty feet apart, upon which 
were placed iron cross-beams for the purpose of support- 
ing girders. An apparatus, consisting of a steam-engine 
and boiler, placed on a platform and designated a “ trav- 
eller,’’ was used to hoist these girders from the ground to 
their places in the structure. The “ traveller’ was about 
twenty feet wide and thirty feet long, placed on twelve 
wheels, three resting on each of the four girders, and 
weighed from ten to twelve tons. In front of this travel- 
ler, and disconnected from it, were two derricks or cranes. 
The rope to which the tackle was attached for hoisting the 
girders ran through the top of the crane, and thence back 
to the traveller, where it was wound about a drum. When 
four girders, constituting a single span, were hoisted and 
bolted, the cranes and the “ traveller’? were moved for- 
ward for the purpose of hoisting another span of girders 
to their places. While the ‘traveller’’ was being moved, 
the girders on which it rested gave way, and fell to the 
ground, and injured the plaintiff, who had been employed 
by defendant on the traveller for some time. There was 
evidence that braces between the girders would have 
made them more stable. J/eld, that while plaintiff knew 
there were no braces placed between the girders, such 
knowledge did not amount to such a comprehension of 
the risks assumed as would justify the withdrawal of the 
case from the jury. 

In an action for personal injuries, a physician called by 
plaintiff to testify as to the oharacter and extent of the 
injuries, stated that a few days before the trial (which was 
more than a year after the accident) plaintiff submitted 
himself to an examination by the witness. Held, that tes- 
timony as to plaintiff's statements to the witness con- 
cerning the effect of his injuries was hearsay, such state- 
ments not having been made involuntarily or for the 
purpose of obtaining medical treat ment. 

The error in admitting such testimony is not cured by evi- 
dence of plaintiff that the statements made to the physi- 
cian were true. 10N. Y. Supp. 521, reversed. 


i L from City Court of Brooklyn, General 
Term. The action was brought to recover dam- 
ages for personal injuries alleged to have been caused 
by the negligence of the defendants, who were engaged 
in the construction of a double-track elevated railway 
on Broadway, in the city of Brooklyn. This was 
done by setting columns upright on either side 
of the street opposite each other, in transverse 
lines and longitudinally, about sixty feet apart, plac- 
ing upon them iron cross-beams which supported gir- 
ders, four in each span, extending from one to another 
of those cross-beams, and for the purpose of hoisting 
those long girders from the ground to their places in 
the structure, there was used a steam-engine, boiler 
and other apparatus upon a platform on wheels. This 
was in the evidence designated as a ‘“traveller.”’ It 
was about twenty feet in width, and about thirty feet 
in length, on twelve wheels, three resting on each of 
the four girders, and its weight was from ten to twelve 
tons. In advance of this traveller, and disconnected 


from it, were two derricks or cranes, called by the 
witnesses ‘‘ grasshoppers,” also on wheels. 


In hoist- 
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ing a girder the rope to which the tackle was attached 
led from it through the top of the crane, thence back 
to the traveller, where, by the power of the engine, it 
was wound about a drum, thus raising the girder to its 
place on the cross-beams. When the four girders, con- 
stituting a single span, were thus hoisted and bolted, 
the grasshoppers were taken onto that span, and the 
traveller, by means of arope and tackle attached, fast- 
ened by a clamp to one of the inner longitudinal gird- 
ers some distance in advance of it, and the application 
of the power of the engine was moved forward onto 
and near the forward end of the span of girders next 
in the rear to that on which the grasshoppers rested, 
there stopped, and by the use of chocks, stayed, and 
another span of girders hoisted to their places. By 
this method of construction the work had proceeded 
nearly one mile, when on February 14, 1888, the trav- 
eller, while being so moved, and the girders on which 
it rested fell to the ground, causing the injury to the 
plaintiff of which he complains. He wasan employee 
of the defendants upon the traveller, and had been so 
engaged for some time. He recovered $2,500. The 
judgment was affirmed by the General Term. 


James Troy, for appellants. 
Charles J. Patterson, for respondent. 


BrapDwey, J. The immediate cause of the giving 
way of the girders and the fall of the structure was the 
subject of some contention upon the evidence. The 
plaintiff's counsel contends that it was the result of 
the negligent failure of the defendants to perform 
their duty to their employees, in that they did not use 
the care imposed upon them to provide a reasonably 
safe structure for the men to work upon, or proper 
means for its support or movement, for the purposes 
of the service required. If that proposition, in its ap- 
plication to the cause of the calamity in question, had 
the support of evidence, the charge of negligence on 
the part of the defendants was sustained. Ryan v. 
Fowler, 24.N. Y. 410; Pantzar v. Mining Co., 99 id. 368; 
Kranz vy. Railway Co., 123 id. 1. 

There is no question about the competency of the 
men to perform the duties devolved upon them in the 
service. The charge of negligence against the defend- 
ants has relation mainly to the system provided for 
the performance of the work of construction in which 
the plaintiff was engaged, and is that there was a want 
of reasonable care in furnishing precautionary means 
for the safety of the employees upon it. The structure 
called the “traveller,” containing the engine, boiler 
and other appliances, was moved on the girders from 
one cross-beam to another, having the weight of ten to 
twelve tons, and required a substantial support. In this 
instance, for some cause, it is said, the girders swayed 
as the traveller was moving along upon them, and 
they, with it, fell to the ground. There was no lateral 
bracing placed between the girders before this weighty 
structure called the “traveller’’ was moved over 
them. Nor were the ends atthe bottom bolted. The 
upper portion of each end of the girders extended be- 
yond the lower portion, and when it projected onto 
the cross-beam, where it rested on a seat-plate, and 
was held by two bolts, the lower portion sat up against 
the beam, and its bottom rested upon a bracket, where 
provision was made for bolting it also, but the bolting 
there was omitted until after the passage of the trav- 
eller over the girders. This was the method of going 
along with the work up to the time in question. There 
was evidence tending to prove that the bracing would 
have added materially to the stability of the girders, 
to the support of the traveller, and to the safety of the 
employees engaged upon it; and that such bracing is 
usual in like cases on other work; also that bolting the 
girders at the bottom, as well as at the top, would bave 





essentially aided in keeping them in the position in 
which they were placed. The conclusion was war- 
ranted that the situation in which the girders were 
when the platform conveying the engine, boiler and 
other implements was moved over them was such as to 
be deemed in defective condition for such use and pur- 
pose. Not because the girders had not of themselves 
adequate strength, but for the reason that they had 
not the support to keep them in proper position which 
they should have had, and which may have been given 
to them by such lateral bracing, and further support 
would have been given by bolting the ends at the bot- 
tom. But itseems that the onward movement of the 
traveller was not delayed for that purpose, nor for a 
sufficient time to straighten bent girders. Another 
force of workmen was supplied to follow the traveller, 
laterally brace them, and straighten such of the girders 
as were bent, and complete the bolting of them at the 
ends. This plan and system of proceeding with the 
work of construction may have been adopted and em- 
ployed quite as much in reference to expedition as 
safety. The movement of the platform on twelve 
wheels, each two feet in diameter, was slow, and regu- 
lated, when necessary, by a rear or heel rope, used to 
restrain its movement down grade and to aid in stop- 
ping its progress, and the steadiness of its movement 
very likely was supposed would give safety to it. But 
in view of the fact that it may have been rendered 
more so, and perhaps perfectly safe by taking little 
more time to brace and bolt the girders before at- 
tempting topass the platform over them, permitted 
the conclusion that failure to do so was negligence on 
the part of the defendants in the method adopted to 
proceed with the work. There was some, but not very 
satisfactory, evidence that the “heel rope,’’ as it was 
called, in the rear was defective, and on the occasion 
in question was broken. On the part of the plaintiff 
evidence was also given tending to prove that the rope 
or cable to which the power was applied to draw the 
traveller over the girders was not in line with its mo- 
tion or movement, that the clamp employed, not 
being such as could be fastened to the cross-beam in 
direct line from the place it was attached for that pur- 
pose to the moving platform, was fastened a distance 
in advance of it to one of the longitudinal girders. This 
was the subject of considerable evidence, and it is by 
no means clear that the divergence of this rope from the 
direct line of motion was such as to be seriously preju- 
dicial to the safe movement of the structure, although 
the evidence may have presented a question in that re- 
spect for the jury, in connection with the condition in 
which the girders were when required to support the 
transmission of the platform over them. But the main 
question seems to have had relation to the defective 
manner in which the girders were stayed to their 
places. 

lt is however urged by the defendants’ counsel, that 
although they may not have been as firmly supported 
as they should have been, the plaintiff, having been 
engaged in the work for considerable time, knew the 
situation of the girders, that they were neither braced 
nor bolted at their ends to the brackets on the cross- 
beams, and assumed such hazards as were incident to 
the operation of the platform on which he was en- 
gaged in the service. It is, as a general rule, true that 
aservant entering into employment which is hazard. 
ous assumes the usual risks of the service, and those 
which are apparent to ordinary observation, aud wken 
he accepts or continues in the service with knowledge 
of the character of structures from which injury may 
be apprehended, he also assumes the hazard incident 
tothe situation. Gibson v. Railway Co., 63 N. Y. 449; 
De Forest v. Jewett, 88 id. 264; Sweeney v. Envelope Co., 
101 id. 520; Hickey v. Taaffe, 105 id. 26; Williams v. 
ailroad Co., 116 id. 628. Those not obvieus assumed 
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by the employee are such perils as exist after the mas- | since then?’ He said, ‘I have never been able 


ter has used due care and precaution to guard the for- 
mer against danger. And the defective condition of 
structures or appliances which, by the exercise of rea- 
sonable care of the master, may be obviated, and from 
the consequences of which he is relieved from respon- 
sibility to the servant by reason cf the latter’s knowl- 
edge of the situation, is such as is apparent to his ob- 
servation. Wain v. Smith, 89 N. Y. 3875; McGovern v. 
Railroad Co., 128 id. 280. 

It was plain to be seen that there was no lateral 
bracing between the girders. This the plaintiff knew. 
He may also have observed that the ends were bolted 
only at the top. Asthey were resting upon the cross- 
beams it may be that no apprehension of danger 
in the passage of this loaded platform over them 
was apparent to ordinary observation. And the im- 
portance of such bracing and bolting, for the purpose 
of safely taking and moving that weight upon them by 
the means applied andin the manner it was, may have 
required some skill or judgment not available to an or- 
dinary observer or to the plaintiff. The knowledge of 
what appeared to him to be the situation may not nec- 
essarily have advised the plaintiff of the consequences 
which might result from it. The place of the plaintiff's 
service was on the platform where was located the 
power applied to raise the girders, and when that was 
being done it was sixty feet or more in the rear from 
the place where the girders as they were hoisted were 
placed and bolted. The inference was permitted from 
the evidence that the defective condition occasioned 
by the want of bracing and bolting, for the purpuses 
of bearing the moving weight upon the girders, and 
the consequences to be apprehended from such omis- 
sion, so faras they were attributable to such causes, 
were not within the hazards of the service assumed 
by the plaintiff, nor was he, as matter of law, charge- 
able with contributory negligence, and therefore the 
motion for nonsuit was properly denied. 

For the purpose of proving the character and extent 
of the injury the plaintiff had sustained, a medical 
witness was called, and testified that the Saturday be- 
fore the trial commenced (which was more than a year 
after the accident) the plaintiff came to his house, and 
submitted himself to the examination of the witness. 
After testifying that he formed an opinion that the 
plaintiff was suffering from an injury to the spinal 
cord from some cause, the doctor was asked: ‘* What 
are the symptoms of that injury, and what does that 
injury do in case of disabling him?” and answered: 
‘** There is inability to walk; inability to stand, even. 
There is want of sensation in the lower extremities. 
There is marked tenderness over a portion of the spine. 
There isa loss of sexual power. Of course my opinion 
in that respect must rest upon his declarations, but if 
his statement be true, thereis an entire loss of sexual 
power.”’ 

The defendant objected to the witness stating what 
the plaintiff said to him, and on the doctor proceeding 
to state something further than the plaintiff had said, 
the defendants’ counsel moved that it be stricken out. 
The court, in denying the motion, remarked that the 
evidence was taken with the understanding that it 
would be stricken out unless the fact should be proved 
by him. The defendants’ counsel excepted. The wit- 
ness further testified that he asked the plaintiff about 
his power of sexual intercourse. ‘lhe doctor was then 
asked the following question, objection to which was 
overruled, and exception taken: ‘‘Question. What 
question did you ask him, and what reply did he make, 
concerning sexual intercourse? Answer. Lasked him 
whether or not he had sexual intercourse. He 
said he had not. I said to him, ‘Have you had 
‘Never.’ I said to him, 
intercourse with your wife 


since the injury?’ A. 
‘Have you had any 





>” 


to. And the witness gave some further evidence of 
the declaration of the plaintiff on the subject of his 
sexual disability during that time. In overruling the 
objection, the court said that he would receive the evi- 
dence under the “ same raling and limitations’’ already 
indicated. The question arises whether or not the re- 
ception of this evidence was error. As a general rule, 
declarations made out of court by a party are not ad- 
niissible as evidence in his behalf. But his statements 
to his attending physician of the nature of the symp- 
toms of his malady or sufferings have quite uniformly 
been held admissible. And from necessity they were 
formerly deemed competent, when made to persons 
other than medical attendants, under some circum- 
stances. Caldwell v. Murphy, UN. Y. 416; Werely v- 
Persons, 28 id. 344; Mattersonv. Railvoud Co., 35 id. 491. 
But since the Code permits parties to make their state- 
ments under oath as witnesses, that necessity in this 
State has ceased to exist, and as a rule, declarations 
made to persons other than the medicalattendants of 
the party are not admissible as evidence. eed v. Ruil- 
road Co., 45 N. Y. 574; Roche v. Railroad Co., 105 id. 
294. It was however held in Hagenlocher vy. Ruilroad 
Co., 99 N. Y. 1386, that the evidence of a non-medi- 
cal witness that the plaintiff (who had received an in- 
jury) manifested pain by screaming, was held compe- 
tent, because it was apparently involuntary, and cor- 
roborated by what appeared to be her condition. The 
rule of admissibility of statements made to physicians 
by persons who have been physically injured or are 
suffering from disease is not an unqualified one. They 
must relate to present, and not past, pain and suffering. 
Towle v. Bluke, 48 N. Il. 92. And it has been held that 
their declarations, after controversy has arisen, made 
at a medical examination then had for the purpose of 
preparing evidence, and not for medical treatment, 
wereincompetent. /ailroad Co. v. Huntley, 38 Mich. 
537; Jones v. President, etc., of Portland (Mich.), 5 N. 
W. Rep. 731. 

In Matterson vy. Railroad Co., 35 N. Y. 487, it was 
held that expressions of pain and suffering made by 
the injured persons to physicians when they were ex- 
amining him were competent evidence, notwithstand- 
ing the examination was made by them with a view to 
testifying as to the result of it ina suit then pending. 
The same was said in Kent v. Town of Lincoln, 32 Vt. 
591. It may be seen, that when attended by a physi- 
cian for the purpose of treatment, there is a strong in- 
ducement for the patient to speak truly of his pains 
and sufferings, while it may be otherwise when medi- 
cally examined for the purpose of creating evidence in 
his own behalf. It is therefore that the weight of ju- 
dicial authority is to the effect that the statements ex- 
pressive of their present condition are permitted 
to be given as evidence only when made to a physician 
for the purposes of treatment by him. Barber v. Mer- 
riam, 11 Allen, 322; Fay v. Harlan, 128 Mass. 244; 
Roche v. Railroad Co., 105 N. Y. 294. 

In the present case the declarations in question of 
the plaintiff were not instinctive, nor were they made 
to the physician with a view to medical treatment. 
They consisted, not of examination of present pain or 
suffering, but were the plaintiff's statements, so far as 
called for by the doctor, of the effect upon him of the 
injury and the consequences which had followed in 
such respects from the time it occurred—a period of 
nearly fifteen mouths. This was hearsay, and is very 
different from that of a medical witness as to the ex- 
pressions by a patient or person suffering from injury 
or disease, indicating pain or distress or expressive of 
the present state of his feelings in that respect. We 
think the reception of the evidence was error, and al- 
though the plaintiff testified to the truth of the state- 
ments made to the doctor, his evidence did not cure 
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the error. The character of his injury was an import- 
ant fact as bearing upon the question of damages, and 
although his evidence may have constituted the basis, 
in part at least, of an hypothetical question for the 
opinion of the doctor, it cannot be said that the evi- 
dence given by the latter of the plaintiff's declarations 
were not prejudicial to thedefendants. The plaintiff's 
interest as a party presented the question of his credi- 
bility forthe jury, and his evidence could not properly 
be corroborated by proving that the facts to which he 
testified corresponded with the declarations made by 
him to the doctor. This, for the support of the plain- 
tiff’'s evidence, was not admissible. Jobb v. Llackley, 
23 Wend. 50; eed v. Ruilroad Co., 45N. Y. 574. 


The other exceptions taken require no consideration, | 


as they may not necessarily arise upon another trial. 
The judgment should be reversed and a new trial 
granted, costs to abide the event. 
All concur, 


a 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—FINDINGS OF REFEREE—OPINION OF COURT 
BELOW. PARTNERSHIP — BANKING — MISAPPROPRIA- 
vTION.—(1) The findings of a referee, having been af- 
firmed at General Term, areconclusive. (2) The opin- 
ion of the General Term of the Supreme Court will not 
be examined on appeal to the Court of Appeals to see 
whether the General Term exercised the jurisdiction 
which it possessed to review the findings of a referee 
on the evidence. (3) Where plaintiff deposits to his 
credit with a trust company adraft drawn on a part- 
ner in his individual capacity, he is not liable fora mis- 
appropriation of partnership funds by a payment of 
the draft with the firm’scheck. To sustain their con- 
tention, the defendant’s counsel cite the following, 
among other, authorities: Dob vy. Halsey, 16 Johns. 38; 
Elliott v. Dudley, 19 Barb. 829; Bank v. Savery, 82 N. 
Y. 299; Bank v. Underhill, 102 id. 336; Rogers v. 
Batchelor, 12 Pet. 229; Moriarty v. Bailey, 46 Conn. 
592; Kendall v. Wood, L. R., 6 Exch. 243. We do not 
think any of these authorities are applicable to this 
case. If we assume that the plaintiff employed the 
Boston Trust Company to collect the draft on Pryor, 
and that the trust company thus became his agent for 
that purpose, then the Bank of the Republic became 
the agent of the trust company, and not of the plain- 
tiff. Allen v. Bank, 22 Wend. 215; Commercial Bank 
of Pennsylvania v. Union Bank of New York, 1LN.Y. 
203; Ayroult v. Bank, 47 id. 570. The Bank of the 
Republic did not become responsible to the plaintiff, 
and the plaintiff could not in any way control or direct 
its conduct in the discharge of the duty which it had 
assumed to the trust company. The rule of construc- 
tive notice to a principal can have no operation what- 
ever in a case where the agent himself has not received 
actual notice. There are undoubtedly cases where an 
agent is authorized by his principal to employ sub- 
agents, and where the nature of the business intrusted 
to the agent is such that it must be assumed he was 
authorized to employ subagents for the principal, and 
in such cases it is frequently true that both the agents 
and the subagents are the representatives of the prin- 
cipal, and the knowledge which either of them ac- 
quired in the business may be imputed to the princi- 
pal. But here it is settled upon abundant authority 
that the agent employed by the Boston Trust Com- 
pany to collect its draft had no relation whatever to 
the plaintiff, and owed a duty, not to the plaintiff, but 
solely to the trust company. So in any view of this 
case, the knowledge acquired by the Bank of the Re- 
public when it received the firm check in payment of 
the draft upon Pryor individually cannot be imputed 
to the plaintiff. The plaintiff, in the end, in some 





form, received his money from the Boston Trust Com- 
pany in good faith, without notice, and he cannot be 
made to account for it tothe defendants. Stephens vy. 
Board, 79 N. Y. 185. April 12, 1892. Wheatland v. 
Pryor. Opinion by Earl, C.J. 14.N. Y. Supp. 533, af- 
firmed. 

APPEAL—ORDER—NEW TRIAL.—This court cannot 
review an order made by the Supreme Court setting 
aside a verdict, and grantinga new trial, on the ground 
that the verdict was against the evidence. Young vy. 
Davis, 30 N. Y. 134, followed; Folger v. Fitzhugh, 41 
id, 228; Wright v. Hunter, 46 id. 409; Campbell v. 
Page, 50 id. 658; Standard Oil Co. v. Amazon Ins. Co., 
79 id. 507. April 12,1892. Baldwin's Bank of Penn 
Yan vy. Buller. Opinion by Andrews, J. Appeal from 
14 N. Y. Supp. 831, dismissed. 

ATTACHMENT—PLEADING—AMENDMENT— DISMISSAL 
OF APPEAL.—(1) Thecomplaint on which an attach- 
ment issued counted on two causes of action, and the 
attachment was based on both counts. Afterward, 
from an order vacating the attachment, plaintiff ap- 
pealed to the General Term, and after perfecting the 
appeal, filed an amended complaint, omitting the sec- 
ond count in the original complaint. Afterward, on 
motion of defendant, the appeal was dismissed. Held, 
that such dismissal was error, as the abandonment of 
one cause of action on which the attachment issued 
was nota waiver of the right of attachment, or the 
right to prosecute the appeal. (2) The appeal from the 
order vacating the attachment having been perfected 
before amending the complaint on which the attach- 
ment issued, the effect of such amendment could not 
be determined on a motion to dismiss the appeal. 
March 25, 1892. Norfolk & N. B. Hosiery Co. v. Ar- 
nold. Opinion by O’Brien, J. Gray, J., dissenting. 
17 N. Y. Supp. 595, reversed. 

CARRIERS—INJURIES TO PASSENGERS—EVIDENCE.— 
Plaintiff, a passenger on a north-bound train, which 
was running on the easternmost of three tracks, 
alighted from the west side at a station where tbe sta- 
tion and platform were at the east side of the tracks. 
After the train had started, and while proceeding 
across the two tracks on the west side, plaintiff was 
struck andinjured by tbe engine of a south-bound 
train, whose engineer did not see him, and which was 
approaching on the westernmost track, under full con- 
trol, with bell rigning, and at a slow rate of speed. 
Plaintiff's evidence was that the engine of his train 
was emitting steam so as to obstruct hisview. Held, 
that arule of the railroad company, which prohibits 
trains from approaching stations when other trains are 
discharging their passengers, had no application, as 
both trains were moving, and that plaintiff, having 
failed to show that the trainmen had violated any 
rule, since on his own version of the facts they could 
not see him, did not make out a cause of action. April 
12, 1892. Goldberg v. New York Cent. & H. R. R. Co. 
Opinion by Andrews, J. 15 N. Y. Supp. 579, reversed. 


Civin DAMAGE ACT—LANDLORD OF SALOON- 
KEEPER.—(1) In an action under chapter 646, Laws of 
1873, which provides that “‘a person * * * renting 
or permitting the occupation of a building or premises, 
baving knowledge that intoxicating liquors were to be 
sold therein,’’ shall be liable for any damages caused 
by the intoxication of any person produced by liquor 
sold on such premises, it appeared that premises under 
the entire management of an agent of the owner were 
leased by the agent without any specification in the 
lease as to the use to which they were to be put, but 
with the knowledge of the agent that they were to be 
used for the sale of liquor. The owner lived in another 
county, and had no personal knowledge that the prem- 
ises were used for such purpose. Held, that the owner 
was chargeable with the knowledge of his agent as to 
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the purpose for which the promises were to be used. 
(2) Evidence that at the time of the lease of the prem- 
ises by E., as agent for defendant, to G., it was under- 
stood that liquor should not be sold thereon, was im- 
material where it appeared that I. knew that G. and 
his assigns did in fact carry on the business of selling 
liquor on the premises. (3) Under the provisions of 
the act that makes one liable if the sale of the liquor 
by him ** shall have caused the intoxication in whole or 
in part,” it must appear that the liquor so sold con- 
tributed in an appreciable degree to the intoxication, 
and acharge to the jury that if the liquor sold by de- 
fendant to plaintiffs husband ‘‘ contributed in the 
slightest degree to his intoxication,’ the case was 
within the statute, did not contravene that principle. 
March 25, 1892. Hull v. Germain. Opinion by An- 
drews, J. Earl, C. J., dissenting. 14 N. Y. Supp. 5, 
affirmed. 


CORPORATIONS—OFFICERS—TRANSFER OF STOCK.— 
(1) Defendant, a stockholder and director of a solvent 
corporation, assigned all his stock (eighty shares) in 
good faith to J., the secretary and treasurer, with 
power to transfer the same on the transfer book, say- 
ing, when he handed J. the certificate, that he thereby 
severed all connection with the company, and would 
have nothing further to do with it. J. accepted the 
stock, but as the company did not have a transfer 
book, no entry of the transfer was made till some days 
thereafter, when a transfer book was procured, and 
seventy-five shares of the stock transferred, and a new 
certificate therefor issued to J., and a certificate for 
five shares issued to defendant, without his knowledge, 
which he was afterward induced by J. to accept, but 
not with the understanding that he should be a di- 
rector. Jleld,in an action against defendant for a 
debt of the company contracted after the assignment 
of his stock to J., that he was not liable, the assign- 
ment having divested him of all interest therein at the 
date thereof, though chapter 611, section 17, Laws of 
1875, provides that ‘‘no transfer of stock shall be valid, 
for any purpose whatever, * * * until’ entered in 
the transfer book, and the by-laws of the company con- 
tain a provision that stock could be transferred ‘‘ouly 
* * * upon the books of the company.” It has 
been frequently held that such provisions are intended 
solely for the protection of the corporation; can be 
waived or asserted at its pleasure; are without effect, 
except for the protection of the corporation, and do 
not operate to prevent the passing of the entire title, 
legal and equitable, in the shares, as between the par- 
ties, by the delivery of the certificate, with as- 
sigument and power of transfer. Isham v. Buck 
ingham, 49 N. Y. 216; Robinson v. Bank, 95 id. 
637; McNeil v. Bank, 46 id. 331; Leitch v. Wells, 
48 id. 585. (2) Chapter 611, section 10, Laws of 
1875, provides that members of the board of 
directors of a corporation shall be stockholders of at 
least five shares, and shall hold their offices until their 
successors are chosen. Held, thata director having 
assigned all his stock, the statute executes itself, and 
operates todivest him of the directorship. Second 
Division, March 22, 1892. Chemical Nat. Bank of New 
York v. Colwell. Opinion by Parker, J. Bradley, J., 
dissenting. 9 N. Y. Supp. 285, 288, reversed. 

EMINENT DOMAIN—CONVEYANCE PENDING ACTION— 
PARTIES.—(1) Pending an action against an elevated 
railroad company for damages done to plaintiff's prop- 
erty by the construction and operation of defendants’ 
railroad inthe street on wh.ch such property abutted, 
plaintiff conveyed the property to a third person by a 
deed “reserving to the vendor all damages to said 
property, caused or to be caused by the present, 
past or future maintenance and operation of the 
elevated railway on D. street, as now constructed, 


and the fee and easement in D. street, now 
or hereafter occupied and invaded by the said 
elevated railway structure, when maintained and 
operated as aforesaid, and conveyance is made 
subject to said reservation to the said” vendor (plain- 
tiff), Held, that such reservation was sufficient to en- 
able plaintiff to maintain his action. (2) Where plain- 
tiff in such case transfers his interest in the property 
pending suit, the action survives, and defendant may 
bring in plaintiff's vendee as a party, section 7560f the 
Code of Civil Procedure, providing that in case of 
transfer of interest the action may be continued by the 
original party, unless the court directs the person to 
whom the interest is transferred to be substituted in 
the action or joined with the original party, as the case 
requires. April 12, 1892. McGean v. Metropolitan El. 
Ry. Co. Opinion by Maynard, J. 14 N. Y. Supp. 761, 
affirmed. , 


INSANITY—INQUISITION—NOTICE TO LUNATIC—JU- 
RISDICTION.—(1) Section 2325 of the Code of Civil Pro- 
cedure provides that in all cases the court must re- 
quire notice to be given of the presentation of a peti- 
tion in lunacy proceedings to the husband or wife of 
the alleged lunatic, or to one or more relatives, or to 
an officer specified, unless sufficient reasons are shown 
for dispensing with such notice. Held, that this sec- 
tion does not dispense with the right of the alleged 
lunatic to have notice also, such proceedings being no 
exception to the rule that the person proceeded against 
must have notice, to give validity to an injunction 
against him. (2) The fact that the wife of the alleged 
lunatic informed her husband, on the day before the 
inquisition was had, that she had applied to the court 
to have a committee appointed, and that the hearing 
would take place the next day, at a given time and 
place, was no notice within the requirement. (3) An 
alleged lunatic having been adjudged insane by acom- 
niission, without notice to him, the court subsequently 
denied his motion to vacate the commission, and all 
proceedings had therein, but permitted him to litigate 
his sanity by traversing the original petition, thereby 
putting him in the same position as on an original 
hearing thereon, and the decision in such traverse was 
adverse tohim. Jeld, that having submitted to a liti- 
gation of his sanity without raising any question of 
jurisdiction, the court bad full power to act, though 
the original proceedings were without jurisdiction. (4) 
It was discretionary with the court, pending the trav- 
erse, to let the original inquisition and proceedings 
stand until the termination of the inquiry. (5) The 
lunatie’s motion to vacate having asked for alterna- 
tive relief, namely, that the proceedings should be va- 
cated, or that the petitioner be permitted to traverse 
the inquisition, which latter relief or a relief more fa- 
vorable was awarded to him, he cannot object to the 
refusal of the court to vacate the proceedings. March 
25, 1892. IJnre Blewitt. Opinion by Andrews, J. 16 
N. Y. Supp. 305, affirmed. 

PLEADING—AMENDMENT—HARMLESS ERROR.—In an 
action for wages alleged to be due under a contract for 
hiring, the sole issue was whether plaintiff had per- 
formed his part of the contract. While all the cor- 
respondence between the parties, introduced by plain- 
tiff, was relevant to the issue, some of it contained 
evidence which would have beeu competent on the 
question of a wrongful discharge of plaintiff, and at the 
close of plaintiff's case defendant moved to dismiss the 
complaint on the ground that the action was one to 
recover wages, and that the proof showed a discharge 
prior to the period for which the wages were claimed. 
On plaintiff's motion the court granted leave to amend 
the complaint so as to conform to the proof, but the 
court still adhered to the issue made by the original 
pleadings, as if no such motion had been made or 
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granted. Held, that defendants were not injured by 
the court granting the request. April12, 1892. Deater 
v. Jvens. Opinion by O’Brien, J. 15 N. Y. Supp. 495, 
affirmed. 

RAILROADS—STREET—REGULATIONS AS TO TIME OF 
RUNNING CARS—REASONABLENESS OF ORDINANCE— 
EVIDENCE.—(1) Laws of 1860, chapter 512, section 2 (de- 
fendant street railroad company’s {charter), provide 
that “said railroad * * * shall be run as often as 
the convenience of passengers may require, and shall 
be subject to such reasonable rules and regulations in 
respect thereto as the common council * * * may 
prescribe.” The common council passed an ordinance 
requiring the street surface railroad companies to op- 
erate their roads “as frequently as public convenience 
may require, and not less than one car every twenty 
minutes between the hours of 12 midnight and 6 
o'clock A.M. each and every day both ways, for the 
transportation of passengers.” Held, in an action to 
recover a penalty for a violation of the ordinance, that 
evidence of such facts as would tend to establish that 
the convenience of passengers or the public did not re- 
quire the ranning of defendant’s cars during the ordi- 
nance hours specified, was relevant on the question of 
the reasonableness of the ordinance in defendant's 
case. (2) Itis notaground for objection that such 
evidence related to a period of time subsequent to the 
date when the ordinance went into effect. (3) The 
question of the reasonableness of the ordinance is not 
controlled by considerations of expense to defendant. 
March 12, 1892. Mayor, etc., of City of New York v. 
Dry Dock, E. B. & B. R. Co. Opinion by Gray, J. 15 
N. Y. Supp. 297, reversed. 

REFERENCE—EXAMINATION OF LONG ACCOUNTS— 
SERVICE OF ATTORNEY.—Where a complaint alleges an 
indebtedness to plaintiff in acertain sum, on an ac- 
count for services rendered as an attorney between 
certain dates, in defending a certain action for de- 
fendant, and the answer put in issue both the indebt- 
edness and the alleged value of the services, the trial 
does not “require the examination of a long account,” 
within section 1013 of the Code of Civil Procedure, 
providing that in such cases a compulsory reference 
may be ordered. March 25, 1892. Handall v. Sherman. 
Opinion by Gray, J. 17 N. Y. Supp. 957, mem., re- 
versed. 

TRUSTS — INVALID — LIABILITY OF TRUSTEE.— (1) 
Land was conveyed to defendant, who orally agreed 
to hold it in trust for the use and benefit of plaintiff, 
and subject to his direction respecting the sale of it, 
or any part of it, and to pay him the proceeds of such 
sales. eld, that though the trust was invalid under 
the statutes of frauds and of uses and trusts (2 Rev. 
Stat., p. 154, §6; Lid., p. 728, $51), yet it was lawful for 
defendant to perform it, and that having fully per- 
formed the trust as faras it required him to dispose of 
the land, he could not then refuse to deliver the pro- 
ceeds to plaintiff. (2) In such case defendant refused 
to deliver the deeds to part of the land sold unless the 
purchase-money was paid to him; and plaintiff, in or- 
der to obtain tho deeds for the purchasers, advanced 
the purchase-money, and on defendant's direction, de- 
livered it to defendant's wife. JZeld, that by so doing, 
plaintiff simply recognized defendznt’s right as agent 
to demand payment on delivery of the deeds, and did 
not concede defendant's claim of title to the purchase- 





money. Second Division, March 25, 1892. Bork v. 
Martin. Opinion by Landon, J. 11 N. Y. Supp. 569, 
affirmed. 


WILL — CHARITABLE BEQUESTS — DESCRIPTION OF 
LEGATEE.—A bequest in remainder ‘‘to any responsi- 
ble corporation in this city existing at the time of the 
death’’ of the precedent legatee, ‘‘ whose permanent 
fund is established by its charter for the purpose of 





ameliorating the condition of the Jews in Jerusalem, 

,alestine, * * * by promoting among them educa- 
tion, arts and sciences, and by learning them mechan- 
ical and agricultural vocations,” does not pass to a 
corporation whose object, as shown by its charter, is to 
contribute “ to the relief of the indigent Jews in Jeru- 
salem, Palestine,” of whicb testator, a lawyer, was an 
incorporator, and president at the time of executing 
the will, and which the will does not mention, though 
there is no other corporation in existence at the pre- 
cedent legatee’s death which can take the legacy. The 
argument that the words “relief of indigent Jews,” 
used in the certificate of incorporation, comprehend 
the apparently wider purpose of benevolence mani- 
fested in the scheme of the testator in his will, rests 
upon evidence given upon the last trial by learned di- 
vines ofthe Jewish church, explaining the conception 
of charity as taught in the Talmud and accepted by 
orthodox Jews. It is unnecessary to state in detail the 
very interesting testimony upon this subject. It is 
sufficient to say that it was shown that from early 
times it has been the doctrine of the Jewish teachers 
that the true way of administering charity is by fur- 
nishing opportunities to the poor and dependent to be- 
come self-supporting, and by aiding and encouraging 
them to fit themselves for some handicraft, or to en- 
gage in agricultural or other business, or to do any 
labor, however humble, to gain their bread. The giv- 
ing of alms is discouraged, except in cases of actual 
necessity, and is deemed the lowest form of charity. It 
is probable that this same view of charity exists among 
Christian communities, but with the Jews it seems to 
agreater extent to have the explicit sanction of the 
law of the Jewish church. It is therefore claimed that 
the words in the certificate of incorporation of the 
North American Relief Society, ‘‘relief of indigent 
Jews,’’ means relief according to the Jewish method, 
by means of education, provision for the instruction 
of the poor of their race in some self-supporting trade 
or vocation, and that in a subordinate sense only do 
they refer to their temporary relief by the giving of 
alms. The words in the will are, it is insisted, a para- 
phrase merely of the words of the certificate, and the 
identity of the corporation claiming the legacy with 
the one described in the will is by the evidence referred 
to claimed to be established. The words in the certifi- 
cate of incorporation of the society to express the cor- 
porate object of the association, viz., the “relief of the 
indigent Jews in Jerusalem, Palestine,” in their ordi- 
nary interpretation, import the bestowal of charity 
upon the poor by ministering to their personal and 
temporary distressesa, and do not describe those be- 
nevolent schemes for the permanent elevation of that 
class through education and instruction and employ- 
ment in vocations, and thereby convert them from a 
condition of dependence into self-supporting men and 
women. Itdoes not seem to be seriously contested 
that the words of the certificate of incorporation do 
not, in their usual acceptation, embrace those wider 
purposes of benevolence. The contention is that they 
are to be construed according to the special and pecu- 
liar meaning attached to them by the Jewish teachers, 
and in the light of the Jewish conception of charitable 
relief. We are aware of no authority justifying a con- 
struction of corporate powers by or in view of the ten- 
ets of any sect, or which authorizes a limit or broad 
construction depending upon the personal belief of 
the incorporators, or their understanding of the words 
used in the statute creating the incorporation, or in a 
certificate of incorporation under a general law, where 
the words used in defining the powers of the corpora- 
tion have acommon and well-understood significance, 
and are free from ambiguity and doubt. The common 
and accepted meaning of wordsis that which is to be 
followed. Any other rule of construction would be 
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attended with great danger. Corporate powers would 
be asserted which were never intended to be granted, 
and if the special understanding of the incorporators 
of the meaning of the words should be admitted to 
qualify or enlarge their ordinary and natural meaning, 
it might often be found that powers which were never 
thought of by the Legislature would be hidden away 
under words which never suggested them. But pass- 
ing this consideration, weare not satisfied that the in- 
corporators of the North American Relief Society in- 
tended to use the words “relief of the indigent Jews”’ 
in zany other than their natural and ordinary sense. 
The record is filled with evidence that in 1853, when 
the society was incorporated, the Jews inhabiting Je- 
rusalem were in a condition of abject poverty, and 
hunger and nakednes3 was the condition of nearly the 
entire Jewish population of that ancient city, consist- 
ing of six orseven thousand souls. Many of them had 
gone there to die in the holy city. To the Jews it was 
the place of the holiest associations. Though the be- 
lief of the restoration of the raceto the land of their 
fathers has perhaps with many weakened ‘into a 
hope,”’ the race throughout the world turned to Judea, 
with longing for the re-establishment there of the 
kingdom of Israel. In 1853 there was pressing peed, 
and the Jews of the western world were constantly ap- 
pealed to to relieve the distress and poverty of their 
brethren in the East. ‘Their civil rights were cur- 
tailed, they were cut off from the ordinary avenues of 
industry, and starvation was their inevitable doom, 
unless they were assisted by the charity of the outside 
world. In the condition of this population at that 
time there was therefore abundant reason for a move- 
ment which resulted in the organization of the North 
American Relief Society for the purpose of furnishing 
means for relieving indigence and want. The men 
who organized this corporation were educated, intel- 
ligent Jews, versed in the principles, traditions and 
literature of Judaism, and prominent in all movements 
of benevolence and charity looking to the relief and 
elevation of their race. The claim that the incorpo- 
rators of the North American Relief Society had some- 
thing other in view in organizing it than the furnish- 
ing of temporary relief against poverty and destitution 
is bused to a great extent upon the fact that in 1852 a 
movement was commenced by Sir Moses Montefiore 
and others to establish schoolsand industrial vocations 
and to promote agriculture in Palestine as a means 
of accomplishing permanent relief of the Jewish in- 
habitants. This movement was strongly supported by 
the Occident, the leading Jewish periodical in this 
country, to which Sampson Simpson was a subscriber. 
It was argued that this plan was much preferable to 
that which had prevailed for many years—-of giving 
alms for the temporary relief of the destitute Jews in 
the East. The inference we are asked to draw from 
the facts connected with this movement and shown in 
the evidence is that Sampson Simpson and his asso- 
ciates, in organizing the North American Relief Soci- 
ety, intended thereby to aid this movement, and that 
they could not have designed to organize a charity to 
administer relief according to the old method. But it 
is to be observed that the new movement had in 1853 
hardly taken root. There is no direct evidence that 
Sampson Simpson or his associates in the society had 
taken any part in it. There was a wide and pressing 
demand for the relief of immediate want and destitu- 
tion among the Jews in Jerusalem, and relief of this 
kind would always be required fur the poor, sick, de- 
crepit and aged people, however much might be ac- 
complished in the direction of permanent relief of the 
community at large by bettering their educational and 
industrial condition. We think, on considering tbe 


whole evidence, it would be too much to say that the 
incorporators in the North American Relief Society 





had any other view in organizing it except to furnish 
relief to indigence in the ordinary way, and according 
to the common understanding of the phrase. When, 
in 1857, Sampson Simpson came to make his will, he 
had undoubtedly become interested in the new move- 
ment, which had been under discussion for five years, 
and which had tuken shape in the establishmen], under 
the guidance of Sir Moses Montefiore and many other 
philanthropic men, of schools and industrial enter- 
prises in Palestine, for the benefit of the Jews. The 
willis drawn manifestly under its influence. The 
question has been asked—to which we have heard no 
satisfactory answer—why the testator did not desig- 
nate this corporation as the beneficiary, if he supposed 
the powers of the society organized in 1853, of which 
he was president to his death, were adequate to carry 
out the purposes of his will, or if he intended the be- 
quest to go to that society? The suggestion that he 
could not know that it would be in existence at the 
time of the death of his nephew, or if then in exist- 
ence, be a responsible corporation, and that therefore 
he omitted to name it as the beneficiary, seems im- 
probable. He could have given the legacy to the 
society, subject to the condition that it should beare- 
sponsible corporation at the time the gift was to vest 
in possession. The more natural conclusion is that the 
testator looked for the creation of a new corporation to 
tuke the legacy with the power to execute the broader 
purpose he had in view. April 12,1892. Riker v. Leo. 
Opinion by Andrews, J. Earl, C. J., and Peckham and 
Maynard, JJ.,dissent. 15. N.Y. Supp. 966, affirmed. 





CORRESPONDENCE. 
THE NEw ZEALAND CRIMINAL CODE. 
Editor of the Albany Law Journal: 

Kindly permit me to refer to an article by one 
Charlton T. Lewis, Ph. D., on the **New Penal Code 
of Italy,’’ which appeared in your issue of 14th Novem- 
ber, 1891, copied from the /ndependent. My excuse for 
not sooner referring to it is (1) the distance and (2) 
other engagements when the mail day came round. 
My reason for calling attention to said article is the ex- 
traordinary exposition which he gives of what he terms 
“The Penal Code of New Zealand.’’ Mr. Lewis on this 
subject is simply romancing. There is not a single 
word of truth in what he says about our penal laws, 
and Lam utterly at a loss to discover the source from 
which he obtained hisinformation. The only legisla- 
tion we have bearing at all on the matter is ‘* The First 
Offenders’ Probation Act, 1886,” which provides that 
when the court thinks there is in the prisoner (old or 
young) no established criminal intention, and it is his 
first offense, it may convict him and instead of at once 
passing sentence upon him direct that he shall be 
placed under probation for aspecified time. The terms 
of probation are very stringent, and the offender is 
liable for any infringement of these terms to be called 
up forsentence. The offenses which come under the 
operation of the act are for the most part such as may 
be summarily dealt with, and the more serious crimes 
are excluded. The act upon the whole works fairly well, 
but there is not as alleged any desire to employ such 
offenders, much less any competition for their services, 
and the alleged public spiiit evoked in the matter is 
imagination pure and simple. 

Mr. Lewis gives us New Zealanders credit for strik- 
ing originality and profound wisdom in criminal mat- 
ters. Well, we forma mass of about six hundred thou- 
sand people—conceited enough in all conscience—the 
planting out ground of half the intellectual moral and 
social fads that afflict humanity, but so far as I know 
it has never yet been mooted among us that our mod- 
est act was destined ‘to modify profoundly the penal 
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codes of all civilized nations.”” Certainly if Mr. Lewis’ 

reference to usisafair sumple of his accuracy and 

critical faculty the apparent value of his article must 

be largely discounted in order to get at its real value. 

Yours, etc., 
DuNEDIN, April 20, 1892. J. Woop. 
Dr. PARKHURST’S ACCUSERS. 

Editor of the Albany Law Journal: 

I want tothank you for what you have said in the 
LAW JOURNALin commendation of tne work of the 
Rev. Dr. Parkhurst, in his recent crusade against vice 
and the non-execution of our penal laws touching cer- 
tain forms of vice. Especially do I thank you for giv- 
ing those who defended the case of the People v. Hattie 
Adams their proper names, i. e., ‘‘ disreputable ruf- 
fians.”” I don’t think that a particle of evidence was 
introduced to show that the scenes sworn to were not 
enacted, but the entire energy of the ** ruffians ’* above 
referred to was exerted to divert the minds of the jury 
from the real issue by denunciations of Dr. Parkhurst 
and the other witnesses for the prosecution, and by 
hypocritical assertions of disgust at the idea of a 
“minister of the Gospel’ seeking out crime and ex- 
posing it. Is it not about time that the latitude al- 
lowed counsel, especially in criminal cases, in cross- 
examination and in summing up be curtailed when 
personal abuse is resorted to and character ruthlessly 
assailed for no other purpose than to distort the issue 
and befog the mind? 

Heretofore the claim has been that there must be 
particular instances alleged of the violation of a law 
before it can be fairly said that the law has been vio- 
lated, and that the testimony of professional witnesses 
is not to be relied on. 

Now that this claim has been met we are told that 
the instances would not have occurred unless they had 
been sought, and that the non-professional witnesses 
furnished have irreparably injured the community by 
seeking them and testifying to them. 

Most people labor under the idea that it is the duty of 
a citizen to assist the authorities in ferreting out_crime. 

This must be erroneous. If not erroneous, was not 
Dr. Parkhurst merely doing his duty as a citizen? 
But he also acted, and I claim primarily acted, as the 
president of the ‘‘Society for the Prevention of 
Crime.’’ Would he not violate his duty as such if he 
failed to exert his every effort and to use every means 
iu his power to successfully prosecute the work of that 
society ? 

It is afavorite argument with some that disorderly 
houses are a necessary adjunct to society, and that 
without them our women could not walk the streets 
in safety. 

As to the first, if it is founded upon any thing except 
the diseased imaginings of depraved and disordered 
minds,why not establish such places in our prisons and 
armies? and as to the second, such an assertion equally 
discredits our police force and maligns our society. 

How long would it be after the discovery that the 
police were powerless in this regard before such as- 
saults would meet condign punishment at the bands of 
any citizen who witnessed them ? 

Lam inclined to the belief that the sale of deadly 
weapons would materially increase if it were generally 
thought that such inefficiency existed, and that the 
streets would be kept tolerably free of gentlemen of 
uncontrollable proclivities. 

I also want to indorse what you say in regard to 
those newspapers in this city which most loudly pro- 
test against the pollution of our people by giving them 
the knowledge of the existence of places where such 
orgies take place. Such newspapers do more to dis- 
seminate such knowledge in one issue than the trial of 
a thousand such cases would. 








The court-room holds but few people— why do 
these papers publish what occurs there if it is perui- 
cious? Their object of course is quite unselfish. No 
motive actuates them of a mercenary character. It ig 
not to pander to the lowest passions of man that they 
publish these proceedings. 

Then why dothey do it? Either they want to cor- 
rupt the community and lie when they say that they 
want to elevate it, or they are indifferent to its welfare 
and lie when they deny their indifference. 

As to some fools who hamper such work as Dr. Park- 
hurst’s, by criticising his methods, but who really de- 
sire the welfare of their fellow creatures. I would say 
that it is easier to destroy than to build, and before 
such people find fault with the work of others they had 
better show us a better way of their own and prove by 
alittle personal work that they believe in it. 

Very respectfull 

New York, May 16, 1892. —_ ” M. 


NOTES. 
UR American cousins are apparently by no means 
dissatisfied with the results of what they term, 
with horrible barbarity, “‘ electrocution,’ and the sec- 
tions in the act of 1889 prohibiting the publication of 
the details of capital execution by electricity have now 
been repealed. In spite of the rumors to the contrary 
so freely circulated at the time, there seems to be no 
doubt that in the Sing Sing case death was both in- 
stuntaneous aud painless. The success of electrical 
execution in America has given rise to a movement 
in the French Senate for the introduction of the same 
mode of inflicting the death penalty in France.—Law 
Journal. 


The Supreme Court last Tuesday decided without 
report the case of Quigley v. State, affirming the decis- 
ion of the Circuit Court of Lucas county. See 5 Cire. 
Ct. Rep. 639, affirming the decision of Judge Pugsley 
of the Lucas County Common Pleas, published in 26 
Week. L. Bul. 129. The case involves the question of 
the constitutionality of the Compulsory Education 
Law, and it is held to be valid. Father Quigley was in 
charge of the parish school of St. Francis de Sales in 
Toledo, and declined to comply with the request of the 
board of education of that city for the names, ages 
and places of residence of the pupils in his school. 
This information is provided for in the law, as it is 
necessary for the school authorities to know what chil- 
dren are in school, that the truant officer may be able 
to secure the truants. Blanks were furnished to Father 
Quigley, but he refused to fill them out, claiming the 
law to be unconstitutional on the ground that it in- 
terfered with the rights of parents to educate their 
children as they deemed best and according to the dic- 
tates of their own conscience. The school authorities 
caused the arrest of Father Quigley, and he was con- 
victed in the Common Pleas Court as a preliminary 
step to testing the validity of the Compulsory Educa- 
tion Act. The decision of the Supreme Court ends all 
doubt as to the right of the State to compel the attend- 
ance of children between the ages of eight and four- 
teen years ataschool for twenty weeks in city and 
sixteen weeks in other districts. Father Quigley was 
represented by Hon. Frank H. Hurd and Judge Ritchie 
of Toledo, and Mr. Dunn, an eminent lawyer of New 
York. Attorney-General Richards and Prosecuting 
Attorney Barber, of Lucas county, who had fought the 
case successfully through the lower courts, represented 
the State. In their brief they quoted from such emi- 
nent Catholic authorities and prelates as Professor 
Thomas Bouquillon, of the University at Washington, 
and Archbishop Ireland, in favor of compulsory edu- 
cation.— Weekly Law Bulletin (Ohio). 
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CURRENT TOPICS. 


E have received in pamphlet the ‘‘ Remarks 
of Ovid F. Johnson, president of the 
Pennsylvania Board of Commissioners for the pro- 
motion of Uniformity of Legislation in the United 
States, delivered before that body, May 3, 1892.” 
The example of New York in this movement has 
been followed by Pennsylvania, Delaware, Massa- 
chusetts, New Jersey and Michigan. Mr. Johnson’s 
remarks are interesting. As branches of law in re- 
gard to which uniform legislation is desirable he 
mentions Insolvency, Construction and Probate of 
Wills, Marriage, Divorce, Interest and Usury, No- 
tarial Certificates, Fugitives from Justice, Incor- 
poration of Corporations, Changing of Names, and 
Adoption. To which we would suggest the addi- 
tion of Negotiable Paper. He says ‘‘ it would be 
the babble of a dreamer to assert that the clashing 
legislation of the States upon one-half the here 
enumerated subjects can be brought into a state 
of harmony before a long time,” but he regards 
that result probable in respect to Wills, Marriage, 
Divorce and Insolvency. In our judgment it is 
chimerical to look for it in respect to Marriage and 
Divorce in half a century, if ever. One of the most 
disheartening and demoralizing utterances on the 
subject comes lately from a judge of South Dakota, 
who defends the abominable system of that State, 
and welcomes thither residents of other States, sick 
of the matrimonial chain, he says, just as he would 
welcome invalids from other States to breathe the 
recuperative air of that healthful region. This is 
really the most shameful and shameless utterance 
on the subject that we have ever heard. In our 
judgment the subjects most susceptible of assimila- 
tive legislation are Wills and Negotiable Paper. 
In regard to these there is no special prejudice nor 
pride of opinion nor room for appeal to interest, and 
a compromise and agreement may reasonably be 
hoped. The Legislature of this State have ex- 
tended the term of the commissioners two years, 
and it is expected that some conference may soon be 
held between them and those of the other States 
mentioned above. 


The opening portrait in the May Green Bag 
is of Sir Henry James, accompanied by a readable 
biographical sketch. Sir Henry is sixty-four years 
old, but the portrait evidently represents him at 
least twenty years younger. Mr. W. W. Thornton 


furnishes the opening number of an _ historical 
sketch of the Supreme Court of Indiana, with in- 
teresting portraits of the early judges, including 
one of that extraordinary man and book-learned 
lawyer, Isaac Blackford, which makes him look like 


Vor. 45 — No. 23. 





a ‘‘hayseed ” who would be certain to fall a victim 
to the first bunco-man. He sat on the bench 
thirty-six years, but his chief fame comes from his 
reports which have made his name familiar at West- 
minster Hall, as Washington Irving said. Mr. 
Thornton says of his labor as a reporter: ‘‘ He did 
not hesitate to correct the opinions of his associates, 
or even to remodel them, He studied the art of 
punctuation, and read the best books for style. In 
his opinion a misplaced comma was as inexcusable 
as a grammatical blunder; and on one occasion an 
entire signature (sixteen pages) was printed four 
times before the punctuation suited him. In the 
printing of the eighth volume the entire printing 
establishment was delayed three days, at the cost 
of $125, until the author had determined the cor- 
rect spelling of ‘jenny,’ a female ass. He had 
spelled it with a ‘g,’ but finding it spelled differ- 
ently, he was not content to let it pass until he had 
examined every book in his library.” We learn 
from this sketch that 1t is comparatively easy to be 
a lawyer or a judge in Indiana, Mr. Thornton in- 
forms us: ‘‘Neither the Constitution nor the 
statute requires of a judge any qualifications for the 
high office he holds. In this we have the reflex of 
the absurd clause of the Constitution, that ‘every 
person of good moral character, being a voter, shall 
be entitled to admission to practice law in all courts 
of justice.’ Indeed, more is required of an attorney 
than of a judge of the Supreme Court; for the 
latter is not required to have a ‘moral character,’ if 
he ‘behave well,’ or even to have been admitted to 
practice law.” But he says that no one who was 
not a practicing lawyer has ever been made a judge, 
and he adds: ‘*The poorest judges, in ability and 
learning, have been the appointees of the governors 
to fill vacancies caused by deaths and resignations. 
This is strong testimony and argument in favor of 
the popular election of the judiciary.” Some of 
the Green Bag’s “ Facetix ” is amusing, and some 
of the tales therein told would prove themselves in 
court like ancient deeds, and have acquired a pre- 
scriptive right. It is really very difficult to find a 
new legal story. But this department of the Green 
Paq is lively in comparison with the fruit of the an- 
cient chestnut-gatherer of Zarper’s “ Drawer.” 


So determined are young men to break into the 
legal profession that law schools have to run 
day and night to accommodate them. Just now 
we receive a catalogue of the new “ Metropolis 
Law School,” of the city of New York, the dean of 
which is Mr. Abner C. Thomas, the well-known 
author of a treatise on Mortgages. This schoo! 
began its work a little more than two months ago, 
and already has one hundred and three students. 
Its sessions are held in the evening, from cight till 
ten o’clock, thus affording an excellent opportunity 
for busy law clerks and others who cannot well 
attend in the day-time. The school is incorporated 
by the Regents. The term of study contemplated 
is three years. The lecturers, in addition to Mr. 
Thomas, are Messrs. Clarence D. Ashley, Henry T. 
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Terry, George A. Miller and Stewart Chaplin. The 
New York Law School, not to be outdone, an- 
nounces a summer session. 


A recent correspondent of The Nation, who be- 
lieves, with Mr. Justice Brewer, that ‘‘the paternal 
theory of government is odious,” tells some plain 
truths about the foolish oleomargarine law of 
Pennsylvania, which makes it a misdemeanor for 
anybody to manufacture or sell a cheap substitute 
for butter, no matter how wholesome it may be, 
and how fair and open the sale. The writer says: 


“The oleomargarine law in this State had its origin 
in the desire of the ‘honest farmer’ for protection 
auguinst the ‘poor man’s butter.’ The farmers boldly 
asserted that the ‘iron kings’ were so protected that 
they are obliged to pay tribute for their clothing and 
farm machinery, and that that was not ‘American fair 
play.” So the iron kings, out of the kindness of 
their hearts, decided that the honest farmer should be 
allowed to get even by plucking some other poor devil. 
In this instance it happens to be the poor laboring man. 
On this highly moral platform of ‘you tickle me, I'll 
tickle you,’ the iron king and honest farmer joined 
hands and worked together for favorable legislation. 
* * * When principles of law are laid down ina 
case, they should be followed out to their logical re- 
sults as relentlessly as the decrees of fate. Otherwise 
lawyers can never know what the law should be in any 
given case. If they cannot be so followed they are not 
applicable to the case, and should never had been laid 
down at all. Prof. Langdell, of Harvard,has pointed out 
that the principles of law are few, but their application 
may be infinite. They are like the laws of nature and 
of the spheres, and when properly grasped, can be ap- 
plied to the rapidly-changing business methods for all 
time. If the principle laid down in Powell v. Pennsyl- 
vania is applied and carried out to its logical results, 
our Legislature can prevent the making of bread, the 
manufacture of clothing or any other commodity, and 
indeed take away from the minority of our citizens 
every vestige of property right against their will, and 
even in the very teeth of all constitutional guaranties. 
The most charitable explanation of this decision is that 
the air was saturated with the grievances of the farmer, 
and the court made the decision under the late ten- 
dency of all courts to ‘disregard form and do 
equity.’ ”’ 

The writer winds up with a reference to the 
famous case of the Pennsylvania jackass, which fell 
a victim to its own negligence in refusing to “stop 
and listen ” on the railway track. We would not call 
hard names, but it seems to us that our Legislatures, 
in their tendency to protect favorite classes under 
the pretense of police regulation, are acting un- 
wisely and unjustly, and should ‘‘stop and listen” 
to the complaints of those who are depressed by 
these legislative attempts to elevate others, 


It seems rather difficult to compel a woman by law 
to support her husband. At least they find it so in 
Ohio. As we learn from the Weekly Law Dulletin, 
the Williams law of 1887 provided that the husband 
must support himself, his wife and his minor chil 
dren out of his property, or by hislabor. If he is un- 
able to do so, the wife must assist him so far as she is 
able. But the statute provides no way of effectuat- 
So now an inhuman Ohio wife 


ing this purpose. 





refusing to support her old, feeble and poor husband, 
he must go to the almshouse unless the Ohio lawyers 
can spell out some remedy. That old braggart, 
the common law, whose mouldy boast it is that 
whenever it gives a right it affords a remedy 
for its enforcement, seems to have a theoretical ad- 
vantage over its great rival, the statute law, in this 
respect, and as this particular statute flies auda- 
ciously in the face of the common law of baron and 
feme, the old system will not be disposed to help 
the interloper out of the scrape. 


The leading article in the current number of the 
American Law Review is Judge Thompson's address 
before the Kansas Bar Association, on ‘* Abuses of 
Corporate Privileges,” a remarkably vigorous out- 
burst, with much of which we find ourselves in 
sympathy, especially in the trenchant criticism on 
that log-rolled and unsound decision in the Dart- 
mouth College case. Mr. Schouler furnishes an ex- 
cellent article on ‘‘ Injuries to Free Passengers,” in 
which he disagrees with the New York doctrine 
that a traveller on a free pass has no rights which 
the carrier is bound to respect; and here we agree 
with him. In the “notes” the editor speaks rather 
freely of the recent Nebraska gubernatorial case in 
the United States Supreme Court, observing, ‘‘ the 
decision * * * would deserve ridicule if its 
consequences were not so serious.” We content 
ourselves with saying that we are inclined to agree 
with Mr, Justice Field in his dissent. Of capital 
executions in this State the editors say: ‘‘It seems 
that the movement to do away with execution by 
electricity and to substitute the old-fashioned ‘hang- 
ing,’ where all the rabble, including the editors, 
can be present, is the lowest species of dema- 
goguery.” The Review informs us that the Texas 
Bar Association are endeavoring to procure the en- 
actment of a statute providing ‘‘that in all suits 
for unliquidated damages the trial judge may re- 
quire such remittitur from the amount ascertained 
by the verdict as will reduce the amount to such 
sum as may be just and reasonable under the evi- 
dence in the cause, and if such requirement shall 
not be complied with, it shall be the duty of the 
judge to grant a new trial. And in like manner 
the appellate courts may, in their discretion, require 
such remittitur, and if the same be not made the 
judgment shall be reversed and the cause remanded.” 
The Reviewers ask: ‘‘ Is not the corporation lurking 
in the rear of it?” Likely enough; but the pro- 
vision would seem to be harmless for non compli- 
ance is to result only in a new trial, and the jury 
will in the end wear out the court. Our friends, 
the Reviewers, evidently hold an editorial brief 
against all corporations, and it must be confessed 
that their encroachment upon individual rights is 
unwarrantable and dangerous. After all, it may be 
that the jury is a healthy counter-irritant. At all 
events, we are unwilling to give it up for this one 
reason, if for no other, and we believe that limita- 
tions upon its powers should be jealously scrutin- 
ized. 


’ 
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N Badger Lumber Co. v. Marwn Water Supply, 
Eleetrie Light & Power Co., Supreme Court of 
Kansas, March 5, 1892, an electric light and power 
company owned land on which was a building and 
machinery for generating electricity, and it had a 
franchise from a city to use its streets for the 
erection of poles on which to stretch wires and 
suspend lamps to furnish light for the people of the 
city. Poles were purchased from plaintiff, planted 
in the streets of the city, wires and lamps were 
placed thereon, and all connected by the electric 
light wires with the machinery and premises of the 
company. Held, that the poles and wires were an 
uppurtenance of the premises of the company, and 
that the plaintiff was entitled to a lien upon the 
same for the poles furnished, The court said: ‘‘As 
will be seen, the statute gives a lien for material 
furnished for a building or its appurtenances, and 
the same is chargeable upon the land, building and 
appurtenances. If the poles and wires can be 
regarded as an appurtenance of the power-house, 
the plaintiff acquired alien and is entitled to en- 
force it against the property of the defendant. 
What then, is an appurtenance? Bouvier’s defini- 
tion is: ‘Things belonging to another thing as 
principal and which pass as incident to the princi- 
pal thing. * * * Thus, if a house and lot be 
conveyed, every thing passes which is necessary to 
the full enjoyment thereof and which is in use as 
incident or appurtenant thereto.’ ‘The grant of a 
thing will include whatever the grantor had power 
to convey which is reasonably necessary to the 
enjoyment of the thing granted. Thus, the grant 
of a house with appurtenances passes a conduit by 
which water is conducted to it.’ 38 Washb. Real 
Prop. (3d ed.) 419; Farmer v. Water Co., 56 Cal. 11; 
Meek v. Breckenridge, 29 Ohio St. 642; 1 Am. & Eng. 
Enc. Law, 641. Here the principal thing was the 
power-house and the poles and wires attached 
thereto were an incident to the power-house and 
machinery. They were necessary to the enjoyment 
of the principal thing, and indispensable in the 
transmission of electricity and the lighting of the 
city. If a conveyance of the property of the com- 
pany, with the appurtenances belonging, had been 
made by the defendant, we do not doubt that the 
poles and wires would have passed as appurtenant 
to the premises conveyed. The fact that the poles 
were planted in the streets of the city, the fee of 
which is in the public, will not change their charac- 
ter or make them any the less an appurtenance to 
the premises of the electric light company. The 
city had granted the company « franchise to plant 
the poles upon the streets, and hence they were 
rightfully there; and there can be no question that 
they were owned by the electric light company. 
In Redlon v. Barker, 4 Kans. 445, it was held that 
an hotel sign, attached to a post planted in the 
street of a city, seven or eight feet from the front of 
the hotel, and placed there as a permanent sign, 
Wus an appurtenance to the hotel; and where the 
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hotel and premises were conveyed with the appur- 
tenances without reservation, such conveyance car- 
ried the sign and post. It was there urged that as 
the owner of the hotel did not have the fee of the 
street on which the post and sign were standing, 
they could not be regarded as appurtenances to the 
premises; but it was said, as the sign and post were 
rightfully in the street, and necessary for the uses 
and purposes of the building to which they were 
incident, they remained the property of the owner 
of the hotel, and when he conveyed the hotel 
premises he parted with his title to the sign and 
post. In Beatty v. Parker, 141 Mass. 523, the 
plaintiff undertook to enforce a mechanic’s lien for 
a drain-pipe from the cellar of a house through the 
cellar wall, front yard and out into the street, to a 
connection with the sewer. The house was built 
upon a strect of the city, and the ‘ piping inside of 
the house and outside of it to the sewer was neces- 
sary to the use of the house, and was included in 
the contract for building it. It extended twenty- 
seven feet beyond the street line, and the fee of the 
street was not in the owner of the house. The 
court ruled that the contractor was entitled to a 
lien for the piping, and stated that it is immaterial 
whether it was inside or outside the walls of the 
house, or whether it was above ground or under 
ground, or whether it extended one foot or thirty 
feet. It is immaterial also whether the fee of the 
land in the street was or was not in the owner of 
the lot. It must be assumed that the pipe was 
rightfully laid to the sewer, even if the fee of the 
strect was not in the respondent, The pipe did not 
become the property of the owner of the fee of the 
street, but belonged to the owner of the house, 
and he had an interest in the soil of the street to 
sustain his pipe, which would pass by a deed of the 
lot. See also Philbrick v. Ewing, 97 Mass, 124; 
Factory v. Batchelder, 3 N. H. 190; Carpenter v. 
Leonard, 5 Minn, 155 (Gil. 119); Milling Co. v. Re- 
mick, 1 Ore. 169; Pullis v. Hoffman, 28 Mo. App. 
666; McDermott v. Palmer, 8 N. Y. 387; Amis v. 
Louisa, 9 Mo, 629; Phil. Mech. Liens, § 202; Kneel. 
Mech. Liens, § 83. The defendant in error princi- 
pally relies upon Purmelee v. Hambleton, 19 Ill. 615, 
to defeat the lien and sustain the judgment that 
was rendered. The court there held that a person 
who performed labor upon a vault under a side- 
walk adjacent to a building was not entitled to a 
lien. The vault is there held to be an appurtenance 
to the building, but as the appurtenance was in the 
street, and not upon the lot on which the building 
stood, the lien was denied. The case is not an 
authority here, and is based upon an Illinois stat- 
ute, which provided that both the building and 
appurtenance shall be upon the lot sought to be 
subjected to the lien, Our statute does not require 
that the appurtenance shall be upon the land, but 
authorizes a lien where the structure or improve- 
ment is appurtenant to the land or building. 
While the lien rests upon a statute, and the remedy 
must be confined within the terms of the statute, 
yet such provisions are to receive a liberal construc- 








470 


THE ALBANY LAW JOURNAL. 





tion in the interest of justice, and we think the term 
‘appurtenances,’ as used in the statute, fairly in- 
cludes the poles and wire attached to the premises 
of the defendant, and that the plaintiff is entitled 
to the lien which he claimed.” 


In MeGuinness v. Whalen, Supreme Court of 
Rhode Island, February 13, 1892, it was held that 
an administrator de bonis non may sue for the breach 
of a contract made by defendant with a preced- 
ing administrator de bonis non, where the latter 
failed to bring the action before his removal, and 
where the money, if recovered, will be assets of the 
estate. The court said: “The early cases, it is 
true, proceeded upon the principle that contracts 
made with an administrator were personal to him, 
and that he must sue upon them in his own right, 
and not in his representative capacity; but the 
later cases hold, that where the money to be recov- 
ered would be assets of the estate, an executor or 
administrator may sue in his representative capac- 
ity; and therefore, if the original administrator 
die, an administrator de bonis non, who succeeds to 
all the rights of the original administrator in the 
estate not administered, may also sue upon the con- 
tract. Liliott v. Kemp, 7 Mees. & W. 306; Cather- 
wood v. Chaband, 1 Barn. & C. 150; Llirst v. Smith, 
7 T. R. 182; Moseley v. Rendell, L. R., 6 Q. B. 
338; Sullivan v. Holker, 15 Mass, 374; Sheets v. 
Peabody, 6 Blackf. 120; Morse v. Clayton, 13 
Smedes & M. 873; AMutthews v. Meek, 23 Ohio St. 
272. And compare Newhall v. Turney, 14 Ill. 838, 
340, 341. The test appears to be whether the pro- 
ceeds of the claim, when recovered, would be as- 
sets. In Catherwood v. Chaband, 1 Barn. & C, 150, 
153, Abbott, C. J., remarks; ‘It was clearly estab- 
lished by the evidence that the bill in question was 
given to 8. C., as the administratrix of J. C., for 
money due to her intestate. She took it as assets, 
and if she had received the money, that must un- 
doubtedly have been accounted for to his estate. 
The money not having been received in her life- 
time, the bill remained as a part of J. C.’s estate, 
and the right to it devolved upon the person who 
afterward became his representative. * * * It 
has been decided in a variety of modern cases that 
an administratur may sue as such upon a promise 
made to him in his representative character, and 
that principle governs my opinion in the present 
case; for, where the cause of action is such that the 
first administrator may sue in his representative 
character, the right of action devolves upon the 
administrator de bonis non of the estate.’ And see 
remarks of Bailey, Holroyd and Best, JJ., in the 
same case. A more recent case is Moseley v. Rendell, 
L. R., 6 Q. B. 338. The defendant had employed 
Hepburn, a coach-builder, and there was due the 
latter at his decease on September 27, 1869, £47 16s. 
Hepburn’s widow took out administration, but died 
in December following. In the interval between 
the taking out of administration on October 21, 
1869, and her death, the administratrix carried on 
the business on the same premises, and did work 





for the defendant to the amount of £18. The work 
consisted generally of repairs to carriages, and was 
done with the intestate’s tools and materials, with 
the exception of ashaft. After the death of the 
widow the plaintiff's wife took out administration 
de bonis non of Hepburn, January 14, 1870. On 
these facts it was objected that the cause of action 
was personal to the widow, and passed to her 
representative, and not to the representative of the 
original intestate; but it was held that the proper 
inference was that the first administratrix had car- 
ried on the business for the benefit of the estate; 
that the money recovered would therefore be a part 
of the assets of the intestate; and consequently that 
the action was rightly brought by the administra- 
trix de bonis non, Cockburn, C. J. (page 342), 
clearly states the principle applicable to this class 
of cases. ‘It appears to me,’ he says, ‘that the 
plaintiff as administratrix de bonis non is the proper 
person to sue, because, although the promise was 
made to the widow, and the defendant is not her 
representative, yet the promise was made to the 
widow, notin her personal capacity, but as adminis- 
tratrix of her husband, It has long ago been laid 
down, that though the executor of an executor 
represents the original testator, yet that rule does 
not apply to the administrator of an administrator, 
and that, consequently when the estate of a de- 
ceased person has been left unadministered, it is 
necessary in order to complete the administration to 
take out administration de bonis non. Now, if the 
promise was made to the original administratrix as 
administratrix, the proceeds of the action would be 
assets, and the present plaintiffs are the proper per- 
sons to sue.’ In this State the rule that the execu- 
tor of a deceased executor represents the origina) 
testator has been annulled by statute, Pub, Stats. 
R. L, chap. 184, § 23. The contract in suit was a 
contract with Nichols, not individually, but in his 
representative character. The damages when re- 
covered will be assets of the estate of the intestate. 
Nichols might have sued for them in his capacity 
as administrator. He however did nothing in rela- 
tion to the claim; and upon his removal, and the 
appointment of the plaintiff as his successor, it re- 
mained as an asset of the estate, wholly unadmin- 
istered, and passed with the right to bring suit 
upon it to the plaintiff, in his capacity as the 
representative of the intestate.” 


ectimeenamnilfponansianaisn 
OLEOMARGARINE — MANUFACTURE — IN- 
TENT. 


NEW YORK SUPREME COURT. 


PErOPLE Vv. DoLp.* 

A penalty is imposed by sections 8 and 19 of chapter 183 of 
the Laws of 1885, as amended by chapter 577 of the Laws 
of 1886, upon any person who shall mix certain foreign 
substances with milk, cream or butter, or manufacture 
any other oleaginous substance, with the intent to sell the 
same for butter or cheese, or have it in his possession or 
offer it for sale with that intent. In an action to recover 
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the penalty imposed for a violation of these statutes, the 
evidence showed the manufacture by the defendant of 
butterine or oleomargarine, but failed to show that he did 
so with an intent to sell it for natural butter. Held, that 
the offense had not been committed. 


A PPEAL by the defendant Jacob Dold from a judg- 

ment of the Supreme Court, entered in the office 
of the clerk of Erie county on the 2d day of Septem- 
ber, 1891, upon a verdict in favor of the plaintiff of 
500 after a trial at the Mrie Circuit before the court 
and a jury. 


Adelbert Moot, for appellant. 
A, C. Calkins, for respondent. 


Lewis, J. This action was brought for the recovery 
of a penalty of $500, under sections 8 and 19 of chapter 
183 of the Laws of 1885, as amended by chapter 577 of 
the Laws of 1886. Section 8, sofar as is necessary to 
the present inquiry, is as follows: 

‘No person shall manufacture, mix or compound 
with or add to natural milk, cream or butter any ani- 
mal fats or animal or vegetable oils; norshall he make 
or manufacture any oleaginous substance not produced 
from milk or cream with intent to sell the same for 
butter or cheese made from unadulterated milk or 
cream, or have the same in his possession, or offer the 
sume for sale with such intent; nor shall any article or 
substance or compound so made or produced be sold 
intentionally or otherwise as and for butter or cheese, 
the product of the dairy.”’ 

Then followsa clause prohibiting the using of color- 
ing matter in the manufacture of butterine or oleo- 
margarine. This section makes a violation of its pro- 
vision a misdemeanor, to be punished by a fine of not 
less than $100 nor more than $1,000. Section 19 pro- 
vides a penalty of $500 for the violation of the provis- 
ions of section 8, to be recovered, with costs, in any 
court of the State having jurisdiction thereof in a case 
to be prosecuted by the dairy commissioner in the 
name of the people of the State. The complaint in 
one and the same count charges that the defendant 
violated section 8 in that be did manufacture, mix and 
compound with, and add to, natural milk, cream and 
butter certain animal fats, and animal and vegetable 
oils, and did make and mauufacture acertain oleagin- 
ous substance not produced from milk and cream, 
with intent to sell the same for butter made from un- 
adulterated milk or cream, and did have the same in 
his possession, and offered the same for sale with such 
intent. 

‘Then follows a clause charging that he had in his 
possession butterine or oleomargariue which was col- 
ored with annotto or other coloring matter. The evi- 
dence tended to show that the defendant did manufac- 
ture butterine or oleomargarine by mixing animal fats 
and animal and vegetable vils with natural milk, 
cream and butter, but failed to show that he did so 
with the intent to sell the same for butter made from 
unadulterated milk or cream. There was no evidence 
which would warrant a verdict against Mr. Dold on 
the theory that he made this oleomargarine or butter- 
ine, or offered it for sale, or intended to sell it as an ar- 
ticle made from unadulterated milk or cream. 

The court charged the jury, that if they found from 
the evidence that the defendant did manufacture, mix 
or compound with or add to natural milk, cream or 
butter any animal fats or animal or vegetable oils, he 
was liable forthe penalty. The defendant’s counsel 


excepted to this part of the charge, because it left out 
of view the intent to sell the same for butter or cheese, 
and thereupon requested the court to charge the jury 
that unless they found that the defendant mixed or 
compounded natural milk, cream or butter with ani- 
mal fats or animal or vegetable oils, or ocleaginous sub- 





stances not produced from milk or cream, with the in- 


| tent to sell the same for butter or cheese, they cannot 


find in favor of the plaintiff, so far as this part of the 
case is concerned. 

The court declined so to charge, and the defendant 
duly excepted. The question is therefore distinctly 
and clearly presented, did the defendant incur the 
penalty by mixing these substances, as stated, with- 
out any intention of selling the product for butter, but 
intending to sell it for just what it was, oleomargarine 
or butterine? The undisputed evidence was that in 
the manufacture of oleomargarine or butterine the 
use of milk or cream is indispensable. Without the 
use of milk or cream the compound would not be oleo- 
margarine or butterine. 

In the case of People v. Marx, 99 N. Y. 377, the de- 
fendant was convicted of the violation of the 6th sec- 
tion of chapter 202 of the Laws of 1884, which provides 
that ‘‘ No person shall manufacture out of any oleagin- 
ous substance or substances, or any compound of the 
same, other than that produced from unadulterated 
milk, or of cream from the same, any article designed 
to take the place of butter or cheese produced from 
pure unadulterated milk or cream of the same, or 
shall sell or offer for sale the same as an article of 
food.”’ 

Judge Rapallo, in his opinion, says: ‘‘ It appears to 
us quite clear that the object and effect of the enact- 
ment under consideration were not to supplement the 
existing provisions against fraud and deception by 
means of imitation of dairy butter, but to take a fur- 
ther and bolder step, and by absolutely prohibiting 
the manufacture or sale of any article which could be 
used as a substitute for it, however openly and fairly 
the character of the substitute might be avowed and 
published, to drive the substituted article from the 
market, and protect those engaged in the manufacture 
of dairy products against the competition of cheaper 
substances capable of being applied to the same uses, 
as articles of food.”’ 

The act, so far as it attempted to accomplish that, 
was held to be void as violative of the provisions of 
the Constitution securing freedom to all persons to 
follow any lawful pursuit not injurious to tbe com- 
munity. 

After the argument of that case in the Court of Ap- 
peals, but before the decision was announced, chapter 
183 of the Laws of 1885 was passed, containing the sec- 
tion under review. The amendment of 1886 does not 
affect the question before us. If the construction 
given to this section by the trial court, that the mix- 
ing of animal fat or oils with milk or cream is prohib- 
ited without reference to an intent to sell the product 
for butter, be correct, then it seems to logically follow 
that the Legislature has by this act accomplished the 
very thing which the Court of Appeals held in People 
v. Mura, supra, could not be done by act of the Legis- 
lature. The act of 1884 sought to prohibit the manu- 
facture or sale of oleomarguarine as a substitute for 
butter, and was held to be void. The act of 1885 pro- 
hibits its manufacture forany purpose, unless section 
8 permits it to be manufactured if the manufacturer 
intends to sell it for just what it is. In the case of 
People v. Arensbery, 105 N. Y. 125, being an appeal from 
a judgment of conviction of the defendant for violat- 
ing the same act, Judge Rapallo says: 

“The statutory prohibition is aimed at a designed 
and intentional imitation of dairy butter in manufac- 
turing the new product, and not at a resemblance in 
qualities, inherent in the articles themselves and com- 
mon to both.” 

While it appears from the record that the use of 
cream or milk does impart to the compound a butter 
taste,and in a slight degree give the substance the 
yellow hue of genuine butter, yet, as suggested, if the 
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cream or milk be not used, the product is not oleomar- 
garine, and would not answer the purpose for which 
it is manufactured, to-wit, a cheap substitute for but- 
ter. It was concededly within the power of the Legis- 
lature to prohibit the mixing of the ingredients men- 
tioned in the section with the intent to sell the product 
as or for butter. But as it was not within the 
province of the Legislature to prohibit its man- 
ufacture altogether, it must be held, to give it any 
force or effect, that the clause “with intent to 
sell the same for butter’? applies to that part 
of the section prohibiting the mixing of the animal 
or vegetable oils or animal fats with natural milk or 
cream or butter. It follows that it was error in the 
court to charge that the intent to sell was not neces- 
sary to constitute a violation of that part of the sec- 
tion. The complaint, as we have seen, also charged 
the defendant with having in his possession oleomar- 
garine colored with aunotto or other coloring matter, 
and there was evidence tending to sustain this allega- 
tion of the complaint; yet, as the court submitted to 
the jury the question whether the defendant was 
guilty of violating the provisions of the seciion first re- 
ferred to,as well as the question of the use of color- 
ing matter, we cannot know whether the jury found 
aguinst the defendant for mixing the compound or for 
using coloring matter. 

Because of the error in the charge of the court, that 
the intent tosell was not necessary to constitute a vio- 
lation of the section, a new trial should be granted, 
with costs to abide the event. 


Dwieut, P. J., and Macomber, J., concurred. 


Judgment appealed from reversed and a new trial 
granted, with costs to abide the event. 


ee 


WATER AND WATER-COURSE — RIPARIAN 
RIGHTS—ACUESS—OBSTRUCTIONS— MEAS- 
URE OF DAMAWGES—EVIDENCE. 


NEW YORK COURT OF APPEALS, APRIL 12, 1892. 


Rumsey v. New York & N. E. R. Co. 


In an action against a railroad company by riparian owners 
for damages to their uplands, caused by the construction 
of defendant's roadbed across plaintiff's water- front, and 
thereby cutting off their access to the river, where it ap- 
pears that the use of the uplands as a brick-yard was dis- 
continued by plaintiffs some years prior to the construc. 
tion of defendant's road-bed, the proper measure of dam- 
ages cannot be based on the rental or usable value of the 
property for a brick-yard, but is the diminished rental or 
usable value of the property asit is, in consequence of the 
loss of access to the river. 

Evidence as tothe rental value of the uplands without de- 
fendant’s roadbed is competent, but insufficient, to estab- 
lish the legal measure of damages, in the absence of other 
evidence of the rental or usable value of such uplands 
with the rvad-bed. 

In such case, evidence offered by defendant to prove the ad- 
ditional expense caused by the construction of defend- 
ant’s road-bed, of shipping bricks to market on the river, 
was improperly excluded. 

The owner of land on a public river is entitled to such dam- 
ages as he may have sustained as against a railroad com- 
pany that constructs its road across his water-front, and 
deprives him of access to the navigable part of the stream, 
unless the owner has granted the right, or it has been ob- 
tained by the power of eminent domain. 

15 N. Y. 509, reversed. 


_——— from Supreme Court, General Term, Sec- 
ond Department. Action for damages for ob- 
structing plaintiffs means of access to the Hudsun 
river. From a judgment of the General Term affirm- 
ing a judgment of the Special ‘l'erm for plaintiffs, de- 
fendant appeals. 





W. C. Anthony, for appellant. 
H. H. Hustis, for respondents. 


O’Brien, J. This appeal involves two important 
questions: (1) The rule of damages applicable gener- 
ally to such cases; and (2) the right of the plaintiffs to 
recover any thing for the period prior to March 3, 1885. 
The plaintiffs are, and for more than twenty years 
have been, the owners of about forty acres of land on 
the east bank of the Hudson river at Fishkill, bounded 
ou the west by the river, and covering about one thou- 
sand feet ofthe riverfront. It also appears that on 
the 3d of March, 1885, the State, pursuant to a resolu- 
tion of the commissioners of the land office, granted 
to the plaintiffs the lands under water, adjacent to and 
in front of the uplands, from high-water mark west- 
erly tothe channel bank of the river, excepting there- 
from the rights of the New York Central and Hudson 
River Railroad Company. This railroad, it seems, was 
constructed across the water-front prior to or about 
the year 1854, and since that time the plaintiffs and 
their grantors have used a strip of land, leading from 
the uplands through a culvert underthe Hudson River 
railroad to the channel of the river, for loading ves- 
sels with brick made on the premises, and for all pur- 
poses connected with the manufacture of brick on the 
premises, with the consent of the Hudson River rail- 
road, until such use was obstructed by the building of 
the defendant’s road-bed. This was built in the years 
1880 and 1881, outside of and nearly parallel with the 
road-bed of the Hudson River road, in front of the 
culvert above described, and along the whole river 
front of plaintiffs’ land, without any right or author- 
ity from the plaintiffs or their grantors. The effect of 
this was to cut off the plaintiffs from access to the river 
from their lands. The plaintiffs’ tithe to the uplands 
and the land under water, where the defendant’s road 
is built, has been determined in their favor by the de- 
cisionsof thiscourt. Rumsey v. Railroad Co., 114 N. 
Y. 423; 125 id. 681. The principles applicable to «ac- 
tions of an equitable character to restrain the opera- 
tions or maintenance of such structures, when the facts 
amount to a continuing trespass against the rights of 
adjacent property-owners, are not involved, as the 
plaintiffs have not adopted that form of obtaining re- 
lief. Galway v. Railroad Co., 128 N. Y. 1382; Uline v. 
Railroad Co., 101 id. 98. 

In this action the plaintiffs seek to recover damages 
to their uplands sustained by the act of the defendant 
in constructing its roud-bed across the plaintiffs’ 
water-front, and thereby cutting off their access to the 
river, and such damages are claimed from the time of 
the construction of the railroad to the commencement 
of the action. The court assessed the damages at 
$10,500. This result was reached upon the theory that 
the use of the plaintiffs’ premises for the purpose of a 
brick-yard had been depreciated to that extent in con- 
sequence of the construction of defendant’s road. At 
the same time the court found that the culvert, as a 
passage-way, was discontinued about the year 1875, 
and the dock, at the westerly end of the culvert, was 
allowed to go to decay, as was also the causeway which 
connected the dock with the brick-yard ; that the plain- 
tiffs’ lands had no buildings or machinery on them to fi! 
them for use for brick-making purposes, and that they 
had been in thissituation since the year 1875,and that the 
defendant had in no wise injured the plaintiffs’ lands. 
except only toprevent or delay the sale of the clay 
thereon for brick-making purposes. It appears therefore 
from these findings that the use of the premises for 
brick-making or as a brick-yard had been discontinued 
six years before the defendant's road was built. The 


plaintiffs asked to recover in this action only such 
damages as they have sustained, up to the commence 
ment of the action, by reason of the acts complained « 
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As a basis for the estimate, the land must be taken as 
it was used during the time embraced in the ac- 
tion. It does not appear that the use of the premises 
as a brick-vard was discontinued in consequence of the 
acts of the defendant, and that fact could not well be 
established, for it ceased to be used for such purpose 
long before the defendant’s road was built. The proper 
measure of damages in such acase is the diminished 
rentalor usable value of the property as it was, in 
consequence of the loss, by defendant’s acts, of access 
to the river, in the manner enjoined by the owner 
prior to the construction of the embankment across 
the water-front by the defendant. The plaintiffs can- 
not be permitted to prove or allowed to recover dam- 
ages that they might have sustained if they had put 
the property to some other use or placed other struc- 
turesuponit. Tullman v. Railroad Co., 121 N. Y. 119. 
The damages could not be based upon the rental or us- 
able value of the property for a brick-yard, any more 
than they could be based upon their use for some 
other specific or particular purpose to which they were 
not in fact put by the owners. The question is, what 
damages did the plaintiffs in part suffer by having the 
access to the river cutoff? not what they might have 
suffered had the land been devoted to some particular 
use to which it was not put. 

The proof of damages on the part of the plaintiffs 
cousisted entirely of the opinions of witnesses as to the 
rental value of the land in the absence of the structure 
built by defeudant. This proof was competent as far 
as it went, but it did not establish the legal measure of 
damages. It should also have been shown what was 
the rental or usable value of the premises as they were 
with the obstruction which interfered with the access 
to the river, as the difference in these two sums repre- 
sented the actual loss caused by the defendant's acts. 

The defendant offered to prove the additional cost of 
shipping brick to market upon the river, rendered nec- 
essary by the construction of the embankment. This 
testimony was objected to by plaintiffs, and excluded 
by the court, to which the defendant excepted. This 
ruling was erroneous. The additional expense, caused 
by the defendant’s structure in the river, of transport- 
ing brick, or any other product of the land, to market, 
was an important element of the damage sustained, 
and the defendant should have been permitted to 
prove the facts in that regard, at least by way of an- 
swers to plaintiffs’ theory of damages. The method 
adopted of establishing the plaintiffs’ damages there- 
fore demands a reversal of the judgment. 

The plaintiffs were permitted to recover for more 
than four years prior to their grant of the land under 
water, on the 3d of March, 1885. During this period 
the plaintiffs’ rights were those of ordinary riparian 
owners on the banks of navigable rivers. They owned 
the uplands bounded by the river, and as such owners 
had the right, under the statute, to apply to the com- 
missioners of the land office fora grant of the land un- 
der water in frontoftheir premises. In this respect, 
and on this branch of the case the facts are identical 
with those in the case of Gould v. Railroad Co.,6N.Y. 
522. If that case is to be followed, the plaintiffs can- 
not recover any damages prior to March 3, 1885. It 
was there held that the owner of lands on the Hudson 
river had no private right or property in the waters or 
the shore between high and low-water mark, and 
therefore is not entitled to compensation from a rail- 
road company which, in pursuance of a grant from the 
Legislature, constructs a railroad along the shore, be- 
tween high and low-water mark, so as to cut off all 
communications between the land and the river other- 
wise than across the railroad. It is believed that this 


proposition is not supported by any other judicial de- 
cision in the State, and if we were dealing with the 
question now as au original one, it would not be diffi- 





cult to show that the judgment in that case is a de- 
parture from precedent and contrary to reason and 
justice. It is no doubt true that even a single adjudi- 
cation of this court, upon a question properly before 
it, is not to be questioned or disregarded except for 
the most cogent reasons, and then only in a case where 
it is plain that the judgment was the result of a mis- 
taken view of the condition of the law applicable to the 
question. But the doctrine of stare decisis, like almost 
every other legal rule, is not without its exceptions. 
It does not apply to a case where it can be shown that 
the law has been misunderstood or misapplied, or 
where the former determination is evidently contrary 
to reason. The authorities are abundant to show that 
in such cases it is the duty of courts to re-examine the 
question. Chancellor Kent, commenting upon the 
rule of stare decisis, said that more than a thousand 
cases could then be pvinted out, in the English and 
American reports, which had been overruled, doubted 
or limited in their application. He added that “it is 
probable that the records of many of the courts of this 
country are replete with hasty aud crude decisions, 
and in such cases ought to be examined without fear, 
and revised without reluctance, rather than to have 
the character of our law impaired, and the beauty and 
harmony of the system destroyed, by the perpetuity 
of error.’ 1 Kent Com. (18th ed.) 477; Broom Leg. 
Max. 153; Gifford v. Livingston, 2 Den. 392; Morse v. 
Goold, 11 N. Y. 281; Judson v. Gray, id. 408. 

The Goold Case has been frequently criticised and 
questioned, and itis believed has never been fully ac- 
quiesced in by the courts or the profession as a deci- 
sive authority or a correct exposition of the law re- 
specting the rights of riparian owners. Kane v. Rail- 
roud Co., 125 N. Y. 184. 

The learned judge who gave the prevailing opinion 
in the case assumed, as the foundation of his argument 
that the question was conclusively determined by the 
Supreme Court adverse to the plaintiff in Lansing v. 
Smith, 8 Cow. 146, subsequently affirmed in the Court 
of Errors, 4 Wend. 9. That case grew out of the con- 
struction of the canal basin at Albany,a public im- 
provement to promote commerce and navigation; and 
the question was, whether as against such an improve- 
went, the plaintiff's right to the use of his dock and 
water-front, ashe had enjoyed it before, was exclu- 
sive. It may be conceded that the sovereign power in 
a work for the improvement of the navigation of a 
public river may incidentally interfere with the enjoy- 
ment and use of the water-front by riparian owners, 
but the power to grant to a private individual or cor- 
poration the right to cut such owner off entirely from 
communication with the stream, without compensation, 
is quite another and different question. There is really 
no authority in Lansing v. Smith for the support of 
such a proposition. On the contrary, as was pointed 
out by Judge Andrews in the Kane Cuse, supra, that 
question was excluded from the discussion, as the 
chancellor who delivered the opinion was careful to 
say: ‘*‘ Whether the Legislature could grant the right 
to any other person to build a wharf in front of the 
plaintiff, so as to destroy his eutirely, is a question 
which it is not necessary now to discuss.” 

It is not necessary to refer at much length to the nu- 
merous cases and the abundant learning to be found 
in the books respecting the rights of riparian owners. 
The authorities on the general subject are not all in 
harmony, and we are now concerned with but a single 
branch of an important and somewhat complicated 
subject, namely, the right of such owner, as against 
some other private interest, to have access to and en- 
joy the use of the highway. 

It may be observed however that since the decision 
of the Goold Case, in 1852, this question, and questions 
of a kindred nature, have been elaborately examined, 
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discussed and settled in this court, in our highest Fed- 
eral tribunal, in the court of last resort in England, 
and in the highest courts of several of our sister States. 
The doctrine of that case has been repudiated or ig- 
nored in these decisions, and the rights of proprietors 
of lands upon rivers and public highways determined 
upon principles more in accord with reason and jus- 
tice. The long line of decisions in this court, from the 
Story Case, 90 N. Y. 122, to the Kane Case, 125 id. 164, 
hold that an owner of land abutting upon a public 
street hasa property right in such street for the pur- 
poses of access, lignt and air, and that the State has 
no power to grant to a railroad the right to occupy 
the street, when such occupation injuriously affects 
the enjoyment, by the property-owner, of such rights, 
except by the exercise of the power of eminent do- 
main, and when astreet is thus used by the railroad, 
without condemnation proceedings or a grant from 
the property-owner, it is responsible to him for any 
damages resulting therefrom. Unless there is some 
distinction to be made between the rights which per- 
tain to an owner of land upon a public river and one 
upon a public street, which is not perceived, then the 
principles sanctioned by this court in these cases vir- 
tually overrule the Goold Cuse, as they are apparently 
irreconcilable. 

The question respecting the rights of riparian own- 
ers in such a case was determined in the Supreme Court 
of the United States in Yates v. Milwaukee, 10 Wall. 
497. Mr. Justice Miller, in delivering the opinion of 
the court, stated the law clearly, as determined by 
that court: ‘“‘ But whether the title of the owner of 
such a lot extends beyond the dry land or not, he is 
certainly entitled to all the rights of a riparian propri- 
etor whose land is bounded by a navigable stream, and 
among these rights are access to the navigable part of 
the river from the front of his lot, the right to make a 
landing, wharf or pier for his own use or for the use of 
the public, subject to such general rules and regula- 
tions as the Legislature may see proper to impose for 
the protection of the rights of the public, whatever 
they may be. * * * This riparian right is property, 
and is valuable, and though it must be enjoyed in due 
subjection to the rights of the public, it cannot be ar- 
bitrarily or capriciously destroyed or impaired. It is 
aright of which, when once vested, the owner can 
only be deprived in accordance with the established 
law, and if necessary that it be taken for the public 
good, upon due compensation.”’ St. Louis v. Rutz, 138 
U. 8. 246. 

In England it was held quite recently that the owner 
of an estate on the tide-waters of the Thames was en- 
titled to compensation, not only for the land actually 
taken, under the authority of a statute, for the con- 
struction of a public road along the shore, which cut 
off the owner’s access to the river, but also for the per- 
manent damage to the whole estate in consequence of 
its change by the improvement from river-side to road- 
side property, including his individual and particular 
right to use the shore of the river. Buccleuch v. Board, 
L. R., 5 H. L. 418. In nearly all of our sister States 
where the question has arisen the same or substan- 
tially similar rules have been adopted. Ashby v. Rail- 
road Co., 5 Mete. (Mass.) 368; Providence Steam-Engine 
Co. v. Providence & 8. S. S. Co., 12 R. 1. 357; Chapman 
v. Kailroad Co., 33 Wis. 629; Delaplaine v. Railroad 
Co., 42 id. 214; Llolton v. Milwaukee, 31 id. 38; Brisbine 
v. Railroad Co., 25 Minn. 114. 

The case of Stevens v. Railroad Co., 34 N. J. Law, 
532, in which a contrary rule was adopted, was decided 
largely upon the authority of the Goold Case, and that 
of Buccleuch v. Board, L. R., 5 Exch. 221, which, as we 
have seen, was subsequently reversed in the House of 
Lords. Gould Waters, § 151. [t must now, we think, 
be regarded as the law in this State that au owner of 








land on a public river is entitled to such damages as he 
may have sustained as against a railroad company that 
constructs its road across his water-front, and deprives 
him of access to the navigable part of the stream, un- 
less the owner has granted the right, or it has been ob- 
tained by the power of eminent domain. This princi- 
ple cannot of course be extended so as to interfere 
with the right of the State to improve the navigation 
of the river, or with the power of Congress to regulate 
commerce, under the provisions of the Federal Con- 
stitution. The plaintiffs were therefore entitled to re- 
cover such damages as they could prove to have been 
sustained by them prior to March 3, 1885, but on ac- 
count of the erroneous rules adopted for determining 
the damages above pointed out, the judgment must be 
reversed, aud a new trial granted, costs to abide the 
event. 
All concur. 
——_——__—_ 


STATUTES—EVIDENCE OF PROPER ENACT- 
MENT—LEGISLATIVE JOURNALS. 


TEXAS SUPREME COURT, MARCH Il, 1892. 





WILLIAMS V. TAYLOR. 

A bill passed, signed by the presiding officers of each house, 
in the presence of the house, as provided by the Constitu- 
tion, and approved by the governor, affords conclusive 
evidence that it was passed according to the Constitution, 
and the journals of the houses cannot be looked to in de- 
termining the question in the absence of express consti- 
tutional provision to that effect. 


Bowlin & Bowlin, for appellant. 


Seth Stewart, Hyde Jennings and F. W. Ball, for ap- 
pellee. 


GAINEs, J. This is presented as un agreed case. The 
appellant filed a petition in the District Court of the 
Forty-eighth Judicial District of Tarrant county 
against Rush Loyd and others in an action of trespass 
to try title, and demanded of appellee, as clerk of that 
court, that he should issue citation to defendants, re- 
turnable to a term of the court alleged to begin on the 
second Monday in May, 1892. The clerk refused to 
make the citation returnable as requested, and this suit 
was brought to compel him to do so. An alternative 
writ of mandamus was issued, but upon final hearing 
the peremptory writ was refused and the suit was dis- 
missed. 

The Forty-eighth Judicial District of the State was 
created by an act of the Legislature which was ap- 
proved February 11, 1891. That act provided that the 
regular terms of the court should be held on the sec- 
ond Monday in February and October of each year, 
but at a subsequent day of the same session of the Leg- 
islature another act was passed, which, in addition to 
the terms formerly prescribed, provided for a third, to 
begin on the second Monday in May. The appellee 
claims that this latter act never became a law, and 
upon the decision of this question the determination 
of this suit depends. The grounds upon which the va- 
lidity of the act is assailed are stated as follows in the 
agreement upon which the case is submitted to this 
court: ‘“(1) That the journals of the Senate of the 
twenty-second Legislature, in which said bill origi- 
nated, showed that it had not been presented and re- 
ferred and reported from «a committee at least three 
days before the final adjournment of the Legislature, 
and (2) that the necessity for the suspension of the rule 
requiring bills to be read on three several days in each 
house was not sufficiently stated in said act.’”” The 
power of the courts, under the form of government 
common to the States of this Union, to declare void 
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an act of the Legislature on the ground that such leg- 
islation is prohibited by the Constitution of the State, 
was questioned at an early day in the history of our 
jurisprudence, but that the power exists is now settled 
beyond controversy. As to the authority of the courts 
in such cases there should never have been any serious 
question. In passing a law the Legislature acts under 
the authority conferred by a written Constitution, and 
whether or not it has exceeded its authority in the pas- 
sage of any particular act is a judicial question. ‘The 
Constitution is the superior law, and when attempted 
legislation conflicts with its restrictions and purports 
to make a law which is thereby prohibited it is clearly 
the duty of the courts to declare such legislation void, 
and to give it noeffect. Ia every such case the vice of 
the enactment appears upon its face,and no one who 
takes the proper steps to inform himself as to the law 
ueed be misled by it. But in addition to certain laws 
which the Constitutions of most of our States in terms 
more or less explicit prohibit their respective Legisla- 
tures from making, it has become customary to pre- 
scribe in the fundamental law certain rules of proced- 
ure by which the two bodies which compose the Leg- 
islature are to be guided in framing and passing 
statutes. Such isthe Constitution of ourown State, 
and it is for the supposed violation of these rules of 
procedure that the act in question in this case is 
claimed to be void. It would seem upon first blush 
that there should bea broad distinction between the 
authority to declare an act of the Legislature void for 
want of power to pass the law in any manner, and the 
jurisdiction to annula statute upon the ground that 
some provision of the Constitution as to the mode of 
its passage has not been observed. The same distinc- 
tion exists with reference to the judgments of the 
courts themselves. If, when the validity of a judgment 
is called in question, it appear that the court was with- 
out jurisdiction—that is to say, that it had no power 
to hear and determine the case and to render any judg- 
ment in the premises—the judgment will be held void 
in any suit in which its validity may be involved. But 
if the court have jurisdiction, no other court would 
have power in any collateral proceeding to revise its 
judgment, however irregular its proceedings may have 
been. Much stronger reasons exist why we should 
hesitate to annul the action of the Legislature upon 
grounds of irregularity in its procedure than exist 
when we are asked to declare void the judgment of a 
court. Our Constitution devolves the executive, leg- 
islative and judicial functions of the government each 
upon a separate magistracy, and declares that no per- 
son or a collection of persons attached to either of the 
departments shallexercise the functions belonging to 
either of the others. Const. 1876, art. 2,$1. The 
courts certainly have no power to revise or amend the 
statutes passed by the Legislature, and we think they 
should ponder well before undertaking to revise the 
proceedings of either house of the Legislature, and to 
declare its action void merely on account of its failure 
to observe some rule of procedure prescribed in the 
Constitution. That it was competent to confer sucha 
power upon the courts by the organic law we see no 
good reason to doubt. But when we consider the con- 
sequences of the exercise of such power we think the 
authority should very plainly appear in the Constitu- 
tion before the courts should undertake to exercise it. 
In those tribunals in which it has been held that the 
journals of the two branches of the Legislature could 
be looked to in order to determine whether or not the 
requirements of the Constitution had been observed in 
passing a statute, with a view to test its validity, the 
decision has been placed upon the ground that the 
Constitution requires each house to keep a journal of 
its proceedings, and that the object of that require- 
ment is to provide evidence by which the courts may 








determine whether the provisions of the Constitution 
have been complied with or not. The Constitution of 
our State does not declare such to be the object of re- 
quiring the journals to be kept, and we know of none 
that does. On the contrary, we think the more obvi- 
ous purpose of the provision was to preserve a record 
of the action of the individual members of the house, 
to the end that these constituents should fix upon 
them a proper responsibility for their conduct. Inthe 
absence of some declaration or language in the Consti- 
tution showing that it was intended that the journals 
of the two houses should have a conclusive effect in 
determining whether the acts of the Legislature have 
properly ripened into laws, we sbould hesitate long be- 
fore conceding to them such an effect by remote im- 
plications. No one ean allege ignorance of the law as 
an excuse for his conduct. He must determine the 
law for himself, and act upon it at his peril. The policy 
of modern legislation is not only to declare the statu- 
tory law with clearness and certainty, and to promul- 
gate it with the greatest publicity, but also to stamp 
upon each statute evidence of unquestioned authority. 
That evidence at common law was the enrolled bill, 
and behind it the courts were not permitted to go, 
Rea v. Arundel, Hob. 110. Our Constitution provides 
that after the passage of a bill it shall be signed by the 
presiding officer of each house, in presence of the 
house, and we are of the opinion that when a bill has 
been so signed, and has been submitted to and ap- 
proved by the governor, it was intended that it should 
afford conclusive evidence that the act had been passed 
in the manner required by the Constitution. Such be- 
ing the rule of the common law, we think, in the ab- 
sence of something in the Constitution expressly show- 
ing a contrary intention, itis fair to presume that it 
was intended that the same rule should prevail in this 
State. There is no provision of the Constitution indi- 
cating in any direct manner such contrary intention, 
and the fact that itis provided that journals shall be 
kept, and that certain things shall be entered thereon, 
we think insufficient to show any such purpose. 

There exists, as we have seen, another very satisfac- 
tory reason for these provisions, and in view of the 
consequences which are likely to flow,from the rule, we 
are of the epinion they afford no sufficient ground for 
holding that they were intended to furnish a record by 
which the validity of the statutes should be tested. 
Asiwas held in Blessing v. Galveston, 42 Tex. 641, 
whether a statute be valid or not is a question of law, 
to be determined by the court from such sources of 
information as it may see proper to resort to, and is 
not to be decided as a matter of fact upon such evi- 
dence as may beadduced. I[finvalid it cannot be made 
good by estoppel, acquiescence or any lapse of time. If 
its validity is to be tested by the journals we see no 
reason why the courts should not Jook to them, and 
there could never be an assurance of the validity of 
any statute until the journals had been examined, and 
it had been found that the procedure prescribed in the 
Constitution had been followed. It seems to us that 
such arule would lead to inextricable confusion. It 
is probable that there are few titles of land in this 
State which do not depend upon some statutory en- 
actment. Let us suppose that some statute for the 
granting of land certificates, or for the acknowledg- 
ment and recording of deeds, or for fixing liens, or for 
the sale of lands under execution, or even fixing the 
terms of holding the courts, should when tested by the 
journals of the two houses of the Legislature, be 
found not to have been passed in strict compliance 
with the procedure provided for in the Constitution 
in force at the time of its passage. If the journals are 
to control, as soon as the court’s attention should be 
called to the fact it would be constrained to hold that 
the statute was void, and that all titles dependent 
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upon it sbculd fall to the ground. From our knowl- 
edge of the manner in which the journals of the Legis- 
lature are ordinarily made up, the supposition is by 
no means a violent one, aud hence we conclude that a 
rule fraught with such consequences was never en- 
tered. In order to maintain that the journals should 
prevail over an enrolled bill duly signed and approved, 
it should be held that they are a more certain and re- 
liable record of what occurred during the progress of 
the bill than the signatures of the presiding officers, 
which the Constitution provides as the evidence of its 
passi.ge. Such can hardly be said to be the fact. It 
should be assumed that the highest officer in the body 
who is sworn to support the Constitution, and upon 
whom is devolved the important function of finally ut- 
testing the bill in presence of the house over which 
he presides, will bring to the discharge of that duty 
that judgment and circumspection which the occasion 
demands. The journals are the work of the clerks, 
perhaps hastily performed, aud as the official copies in 
this State in some instances at least will show, their 
reading is frequently dispensed with by vote. When 
such is the case the journals are merely the work of 
the recording clerk, and even when read there is no as- 
surance that the reading has led to the correction of 
every error. 

Upon the question under discussion there is a very 
decided conflict of authority in the courts of the dif- 
ferent States of our Union. We shall not consider 
them herein detail. They are ably reviewed in the 
cause of State v. Swift, 10 Nev. 176. The opinion in that 
case was delivered in 1875, and we concur in the con- 
clusioa there announced, that at that date the decided 
weight of authority was in favor of the rule that gen- 
erally the enrolled bill as signed and approved should 
be taken as conclusive evidence of the law. The ten- 
dency of the latter decisions is to uphold the contrary 
rule. See Suth. St. Const. 44, and cases cited. In ad- 
dition to the case last cited we call attention to the 
very able opinions in the cases of Slate v. Young, 32 N. 
J. Law, 29; Railroad Co. v. Governor, 23 Mo. 353. The 
question is not a new onein this court. When the 
Commission of Appeals, which was appointed under the 
act of March 30, 1887, assembled at Tyler to enter upon 
their duties, a question was suggested as to the valid- 
ity of the act, by reason of the fact that the journal 
showed that an amendment had passed in one house 
which was not incorporated in the enrolled bill. We 
felt it our duty to determine the question before re- 
ferring any cases to the commission. Our conclusion 
was that the bill as signed by the president of the Sen- 
ate and the speaker of the House and approved by the 
governor was conclusive evidence of the law, and that 
the uct was valid. The question subsequently came be- 
fore our Court of Appeals, and was decided in the same 
way. Ex parte Tipton, 28 Tex. App. 438. The well- 
considerea opinion in that case fully accords with our 
views. Our conclusion upon the point that we 
cannot look to the journals in order to invalidate the 
statute is decisive of both questions presented by this 
uppeal. The last section of the act under consideration 
would indicate that it was intended to pass the bill 
under a suspension of the rules as *‘an imperative pub- 
lic necessity.’”” Without looking to the journals, we 
cannot say that the act was not regularly passed with- 
out suspending the rules, and therefore we need not 
decide whether the language used in the third section 
was sufficient to have authorized such suspension or 
not. In Ewing v. Duncan (Tex. Sup.), 168. W. Rep. 
1000, the question was not whether the bill had passed, 
hut whether it had been carried by a sufficient majority 
to put it into immediate effect. The signatures of the 
presiding officer and the approval of the governor at- 
tested the passage of the act, but did not determine 
that it had taken effect from the date of its passage. 





There being no method of attesting the fact that a bill 
which purports to take effect from its passage has re- 
ceived the required two-thirds majority, we deemed 
the journals the best evidence upon the question, and 
looked to them for that purpose only. 

For the reasous given the judgment is reversed, and 
here rendered for appellant, awarding the peremp- 
tory writ of mandamus as prayed for. 


—_o —__—_——_— 


CONTRACTS—RESTRAINT OF TRADE. 


TEXAS SUPREME COURT, MARCH 8, 1892. 


TEXAS STANDARD CorrTon OIL Co. v. ADOUE. 

Plaintiffs, representing four cotton seed mills, and defend- 
ants, representing a large number of like mills, all inde- 
pendent dealers in cotton seed and manufacturers of pro- 
ducts therefrom, entered into a contract which provided 
that plaintiffs, in consideration of ‘* covenants” therein, 
should deliver to defendants the entire yield of their mills, 
and defendants guaranteed plaintiffs a certain profit per 
ton. The prices to be paid for seed cotton were estab- 
lished and were to be changed only by ‘*mutual agree- 
ment of the parties." Defendants were authorized to es- 
tablish from time to time ‘* the minimum prices at which 
all meal cake and lint produced at plaintiffs’ mills shal) 
be sold,” and that plaintiffs ** shall not purchase any seed 
or ship any from’ a certain place, and a specified pro- 
portion of seed shipped from certain other places to be 
“subject to be bought by" defendants. Held, in an ac- 
tion to recover the net profits under the guaranty, that 
the contract was void as being in restraint of trade, and 
plaiatiffs could not recover. 


ie facts appear in the following statement by 

Marr, .J.: 

This suit was instituted by the appcllants against the 
appellees as defendants below to recover the guaran- 
teed prices offered to the owners of *“ the four mills’’ 
(represented by appellants) for all of the products of 
said mills, as well as for the costs and expenses of pro- 
duction in consideration of a strict performance upon 
their part of all of the “covenants”? in the contract 
hereinafter described, and which is made the basis of 
this action. At the time of entering into said agree- 
ment the parties thereto were independent dealers in 
and purchasers of cotton seed, and engaged separately 
in the business of manufacturing therefrom “ oil, oil 
cake and other products of cotton and cotton seed,"’ 
in various cities in the State of Texas. The Howard 
Oil Company was authorized by its charter to estab- 
lish and operate its mills or manufactories ** at Dallas, 
Tex., and at such other places in the State as its busi- 
ness may require and demand.” By virtue of an 
amendment to its charter this corporation expired by 
limitation upon the Ist day of July, 1889, and its direct- 
ors were made parties defendant. The contract sued 
upon also terminated upon that date. The provisions 
of this contract, so far as need be stated, are as fol- 
lows: 

“Agreement entered into this 1lth day of Septem- 
ber, 1888, by and between the Howard Oil Company, a 
corporation organized and existing under the laws of 
the State of Texas, and Samson Heidenheimer, of Gal- 
veston, Tex., on behalf of himself and all the other 
owners and controllers of four certain cotton seed oil 
mills situate at Galveston, Brenham, Schuleuberg aud 
Weimar, all in the State of Texas, and two of which 
are operated under the name of the ‘ Texas Standard 
Oil Company.’ The prices which shall be paid by the 
parties hereto and their representatives per ton for 
sound cotton seed in the State of Texas during the 
period of this agreement shall, until changed in the 
manner hereinafter provided, be as follows: Ac Gal- 
veston, Tex., $9 per ton aud wharfage, delivered on the 
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wharf; at all other stations in Texas, excepting where 
the mills of the parties hereto are situate, $7 per ton to 
agents or shippers, delivered free on board cars; at all 
stations in Texas where mills of either party hereto 
are situated, namely, Brenham, Schulenberg, Weimar, 
Dallas, Navasota, Palestine, La Grange, Sherman, 
Houston and San Antonio, $6.50 per ton, delivered by 
wagons. The price which shall be paid by the parties 
hereto and their representatives for sound cotton seed 
as aforesaid, may be increased or diminished at any or 
all the above classes of stations, by mutual agreement 
in writing of the parties hereto. ‘The said Samson 
Heidenheimer agrees for himself and his associates 
and agents to pay during the term of this agreement 
only such prices for sound cotton seed as are herein 
fixed, and as may hereinafter be agreed upon as afore- 
said. ‘The said four mills represented by the said 
Heidlenbeimer shall not, either directly or indirectly, 
purchase, handle or ship any seed from the following 
stations, namely: Houston, Waco, Dallas, Palestine, 
Corsicana, Paris, Austin, Columbus and Belton, all in 
the State of Texas. If any seed be shipped from Schu- 
leunberg, Weimar or La Grange the Howard Oil Com- 
pany shall have the right to purchase two-thirds 
thereof, and the four mills represented by the said 
Heidenheimer shall have the right to purchase one- 
third thereof,and no more. The said Howard Oil 
Company shall not purchase any seed nor ship any 
from Brenham during the term of this agreement. 
The said four mills represented by the said Heiden- 
heimer shall purchase prime and sound seed only, but 
should inferior or damaged seed be shipped to any of 
them, such seed shall be rejected as sound seed, and 
paid for only at its actual value, as compared with 
prime sound seed. ‘The prices which shall be paid by 
the parties hereto and their representatives for seed 
cotton during the period of this agreement shall, until 
changed in the manner hereinafter provided, be two 
and three-quarter cents per pound and wharfage, de- 
livered on the wharf at Galveston. A fair and equi- 
table division of the amount of seed cotton which may 
be purchased by either party shall be made, and may 
be adjusted from time to time by mutual agreement 
between the said Howard Oil Company and the Gal- 
vestou mill of the Texas Standard Oil Company. The 
prices which shall be paid by the parties hereto and 
their representatives for seed cotton as aforesaid may 
be increased or diminished by mutual agreement be- 
tween John L. Kane, representing the said Howard 
Oil Company, and Samson Heidenheimer, represent- 
ing the said Galveston mill of the Texas Standard Cot- 
ton Oil Company. All seed derived from seed cotton 
purchased as aforesaid by the said Galveston mill shall 
be accounted for atthe same price as cotton seed de- 
livered on the wharf at Galveston. Due care and dili- 
gence shall be exercised by the said Heidenheimer and 
the said four mills to properly protect and prevent the 
heating of all seed purchased, handled and stored by 
the same. 

“In consideration of the covenants herein by the 
said Heidenheimer and the said four mills to be per- 
formed, the said Howard Oil Company guarantees to 
the said Heidenheimer, as representative of said four 
mills, a profit of $3 for every ton of sound seed prop- 
erly worked by him in the said mills, allowing $4 per 
ton for the expenses of working the said seed, in addi- 
tion to the price paid by him for the same, as above 
agreed, and freight on board at the respective mills. 
The entire make or yield of cotton seed of the afore- 
said four mills shall be delivered by the said Heiden- 
heimer to the said Howard Oil Company, or to its 
order, in tank cars furnished by the latter at the re- 
spective mills, and in case the said Howard Oil Com- 
pany should be unable at any time to supplya suffi- 
cient number of tank cars at Galveston, as aud when 





the same shall be required under the terms hereof, then 
the said mill at Galveston shall hold such oil in suitable 
storage, to the extent of five hundred barrels, without 
charge therefor, and should the said mill be required 
to provide storage for more than that amount of oil, 
then the said Howard Oil Company shall pay for such 
surplus on delivery of the warehouse receipts therefor, 
but the said mill shall not be required to provide stor- 
age for more than eighteen hundred barrels of oil. All 
oil made by the said four mills shall be of the quality 
known as ‘ prime crude oil,’ and shall be fully equal to 
prime crude oil made by the Howard Oil Company or 
the Galveston Oil Company. The said Howard Oil 
Company shall pay for the said oil such a price as will 
insure tothe producer thereof a profit of $3 per ton 
for each ton of the seed from which the said oil has 
been properly made as aforesaid. Such profits shall be 
estimated by deducting the cost of the seed, the 
freight and the working from the total gross price re- 
ceived forall the products of the seed. Payments 
shall be made from time to time on the aforesaid basis 
as the oil is forwarded. Such payments may be made 
by sight draft with bill of lading attached, and the es- 
timated price to be paid each producer is as follows: 
The Galveston mill twenty-six cents, the Brenham 
mill twenty-one cents, the Schulenberg mill twenty- 
one cents, the Weimar mill twenty-one cents, per gal- 
lon. The account between the parties hereto shall be 
adjusted every thirty or sixty days, and a final adjust- 
ment shall be made at the termination of this agree- 
ment. Any oil produced at any of the aforesaid mills 
which may not equal the specified standard shall not 
be included in the foregoing arrangement, but shall be 
paid for only at its market value. If any difference, 
dispute ‘or question shall arise between the parties 
hereto as to the quality of the said oil, such difference, 
dispute or question shall be submitted to John L. Kean 
of Galveston, Tex., whose decision shall be final and 
binding upon the parties hereto. The said Howard 
Oil Company shall fix, and may from time to time 
alter, the minimum price at which all meal cake and 
lint produced at the said four mills shall be sold, and 
the said mills shall not sell any meal cake or lint at a 
price less than that so fixed and so altered. All such 
meal cake or lint shall be offered to the said | Howard 
Oil Company before the same is offered for sale toany 
other parties, and the said Howard Oil Company shall 
have the right and option to purchase all or any of the 
said meal cake and lint at such minimum price of the 
market price of the day at the place of production as 
the said company may elect; provided, that no sale 
shall be made to any person at any price below the 
minimum hereinbefore provided for. The said How- 
ard Oil Company shall declare its option for each lot 
of meal cake and lint on receiving a written tender 
from the said Heidenheimer, which shall state the 
amount of each product offered, the date when deliv- 
erable, aud that to the best of his knowledge and be- 
lief a necessity will exist for the removing of said pro- 
duct from the mill named on the date named, owing 
to a lack of proper storage capacity. Should the said 
Howard Oil Company decline at any time to exercise 
any such option so offered, if the minimum price of 
any of the said products be at that time fixed by it 
above the market price thereof it shall reduce the said 
minimum price of the products in question for the 
time being to such market price to enable the said 
Heidenheimer or his agents to dispose of the same to 
other parties, to which end the said Heidenheimer 
promises to use due diligence and skill. Whenever the 


said Howard Oil Company shall exercise such option, 
the said Heidenheimer shall place at the free disposal 
of the said company ali the tonnage secured, con- 
trolled or arranged for him or his agents, and he shall 
assist the said company inall reasonable ways to se- 
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cure the desired tonnage at fair rates, and whenever 
the said company declines to exercise such option it 
shall assist the said Heidenheimer in the same man- 
ner. The said four mills shall have the privilege of 
supplying their present local trade with meal and hulls, 
and the price at which said meal and hulls sball be sold 
shall be fixed, and may be increased or diminished, by 
mutual agreement between John L. Kane, represent- 
ing the said Howard Oil Company, and Samson Hei- 
denheimer, representing the said four mills. All hulls 
and ashes sold by the said four mills, or either of them, 
shall be accounted for at each adjustment at the price 
realized therefor, and the amount thereof shall be 
added as a profit on products to the said mills in esti- 
mating the cost of the oil. The said four mills shall 
respectively keep accurate accounts of all cotton seed 
purchased by them or on their account, and of all the 
oil, meal cake and lint produced by them respectively 
during the term of this agreement, and the said How- 
ard Oil Company shall have the right from time to 
time, and at all reasonable times, through its agents, 
to inspect the books and accounts of the said four mills 
relating to the subject-matter of this agreement. This 
agreement is to be considered as in foree and effect 
from the lst day of July, 1888, and to endure until the 
1st day of July, 1889.” 

Signed by Texas Standard Cotton Oil Company, 
Hilge Bros., C. Baumgarton, Howard Oil Company. 

The defendants demurred to the plaintiffs’ petition 
upon the ground that the above contract (which is 
made a part of the petition) is in restraint of trade, un- 
reasonable, contrary to public policy and void, be- 
cause intended to reduce the price of *‘ cotton seed and 
cotton in the seed,” in the State of Texas, and to stifle 
competition, to the detriment of the public, etc. The 
court sustained the demurrer, and dismissed the peti- 
tion, and the plaintiffs thereupon appealed from this 
judgment. 


Finlay & Finlay and Scott, Levi & Smith, for appel- 
lants. 


McLemore & Campbell, for appellees. 


MarR, J. (after stating the facts). The appellants as- 
sign as error the action of the court in sustaining the 
demurrer to their petition upon the ground that the 
contract sued upon is contrary to public policy and 
void. The appellants’ counsel do not deny that the 
contract is one in restraint of trade, but contend that 
it is but partially so, and is limited in its operation to 
a reasonable protection of the interest of the parties 
thereto, and therefore not void. We may state in the 
outset that we do not understand that the provisions 
of the contract left any of the parties thereto at liberty 
to purchase cotton seed at any price which they might 
obtain (as contended by appellants), and to simply 
render an account of the purchase at the prices fixed 
by the contract. The prices to be paid for “‘seed cot- 
ton’ were arbitrarily established by the terms of the 
contract without reference to the market, and were to 
be changed only by the ** mutual agreement’’ of John 
L. Kane and Samson Heidenheimer. Those estab- 
lished for the purchase of “ cotton seed’ could not be 
“increased or diminished except by the mutual agree- 
ment in writing of the parties to the contract." The 
Howard Oil Company alone was invested with the ab- 
solute power of fixing and “ from time to time” of al- 
tering “ the minimum price at which all meal cake and 
lint produced at said four mills shall be sold,” and said 
mills were expressly prohibited from selling such pro- 
ducts at less than the minimum price so established, 
aud the Howard Oil Company was given an optional 
preference to purchase ‘‘all of such meal cake and 
lint.””. None of these ‘‘four mills” belonged to said 
company, but to the other parties to the agreement. If 





the object of the contract had been merely to provide 
in good faith a uniformity of prices among the parties 
thereto to avoid unhealthy fluctuations in the mar- 
ket, or ifthe contract had contemplated a joint and 
mutual association between the parties for the com- 
mon benetit in the nature of a partnership, and had 
simply fixed the prices at what they considered the 
business would bear, instead of combination between 
independent manufacturers and dealers for the pur- 
pose of at least destroying all competition between 
themselves, then there might have been nothing in 
such an arrangement which the courts could denounce 
as pernicious and forbidden by law. There is no pre- 
tense however that any partnership was contemplated 
in this instance, and if there had been, the entire ab- 
sence of any community of interest in the profits, 
losses or capital employed would have effectually re- 
pelled the assumption. Each party retained, after the 
contract as before that time, the control of bis capital, 
and the operation of his own mills, and did not throw 
bis capital or manufacturing concerns into a common 
stock. He continued to operate with his own separate 
means, but surrendered his right of competition, and 
of supplying his mills with raw material at the best 
prices he might otherwise have obtained in the mar- 
kets of the State, and consented to submit to rates ar- 
tificially established. But the contracv—rather, | 
should say, the combination—did not stop at establish- 
ing prices merely. It extends far beyond this, and im- 
peratively prohibits one of the parties in particular 
from purchasing, handling or shipping, directly or in- 
directly, any cotton seed at many of the most import- 
ant markets in the State, and binds it to deliver the 
entire products, *‘ make or yield’”’ from cotton seed of 
its mills to the other party to the contract, in consid- 
eration of certain profits guaranteed to it. We do not 
say that there would have been any thing wrong in the 
last stipulation had it stood alone as one entire cou- 
tract of purchase and sale of the products of the mills 
represented by Heidenheimer. But it does not stand 
alone, and evidences merely an intention upon the part 
of the owners of the “four mills” to obtain in good 
faith the best prices for their oils, without aiding or as- 
sisting the other party in any unlawful scheme or con- 
spiracy. It forms a part of the general plan, and was 
plainly, as the contract expresses, superinduced by 
other provisions or “‘covenants’’ of the agreement, 
inserted mainly forthe benefit of the Howard Oil Com- 
pany, and is therefore inextricably interwoven in those 
“covenants."” The latter company was allowed to 
purchase cotton seed at any ‘“‘station in Texas ”’ ex- 
cept Brenham, but the “four mills’’ represented by 
the other parties to the contract were entirely ex- 
cluded from the cities of Houston, Waco, Dallas, Pal- 
estine, Corsicara, Paris, Austin, Columbus and Belton, 
“allin the State of Texas.”’ In reference to shipment 
of seed from Schulenberg, Weimar or La Grange, the 
Howard Company could purchase two-thirds and the 
four mills ‘‘ one-third thereof and no more.”’ 

It thus appears that the above artificial regulations 
of the value or prices of these staple articles of trade, 
as well asthe arbitrary restrictions imposed by the 
contract upon the right to deal in them jn the usual or 
customary course of legitimate business, were intended 
to apply to and control, as far as the contracting par- 
ties were able to do, the market in reference to these 
staples, and the agreement embraces within its opera- 
tion the chief cities or commercial centers of the State 
as well as the cotton-producing regions thereof, as we 
may judicially know. Gulf, C. & S. F. Ry. Co. v. State, 
72 Tex. 409; 1 Whart. Ev., §§ 329, 339. There seems to 
us to be scarcely any thing lacking to churacterize the 
combination between the parties in this case, as evi- 
denced by the language and purpose of their agreement, 
asacomplete monopoly, except the proof that they 
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were the only parties who were engaged at the speci- 
fied localities in the manufactures referred to in the 
contract at the time it was made. It is not improb- 
able that every cotton oil mill in the State was repre- 
sented in this combination, or was intended to be 
brought into it eventually, but as this is not alleged in 
the petition we cannot presume it. We must admit 
some limit even to judicial knowledge. But to ren- 
der the contract void it is not necessary that it should 
create a pure monopoly. It would seem that the agree- 
ment may be illegal if the natural or necessary conse- 
quences of its operation are to prevent competition 
and create fictitious prices independent of the law of 
demand and supply, and to such an extent as to injur- 
iously affect the interest of the public or the interests 
of any particular class of citizens who may be especi- 
ally interested, either as producers or consumers, in 
the articles or staples which are the subject of the re- 
striction imposed by the contract. Likewise the agree- 
ment may be in some instances void because of unrea- 
sonable restrictions imposed upon even one of the par- 
ties toit. According to the authorities the extent of 
the restraint, though sometimes difficult to measure, 
determines the character of the agreement, whether 
legal or not. Pike v. Thomas, 7 Am. Dec. 741, and note. 
The authorities are too numerous to even cite all of 
them. From the multitude we shall make a few selec- 
tions later on, and now we proceed with the examina- 
tion of the contract. 

It will be seen that the Howard Company was given 
almost an unrestricted field to obtain the raw material 
for its mills, and the exclusive right to control, free 
from the competition of the owners of the “four 
mills ’? (who had no doubt up to that time been its ri- 
vals), not only the sales and ruling prices of the pro- 
ducts of its own mills (which are not disturbed in this 
respect), but also the entire yield of the mills of the 
other parties to the contract. [t was thus enabled, by 
the confederation of all of the parties, to dictate at will 
the prices at which the public must buy (if at all) the 
oils or other products of any of the mills. If both of 
the parties had entered u market open to both under 
the contract, in order to purchase the raw materials, 
they could not have competed, for no competition was 
contemplated, and all freedom of action in this partic- 
ular was forestalled by arbitrary regulations of the 
prices to be paid, which must be observed. In the 
markets assigned to each they are confronted by the 
same barrier, and the party cannot buy at all if 
the market price at that point happens to be greater 
than the contract price; or if the price prevailing there 
should even be below the contract price, still the party 
could not avail himself of this advantage without first 
obtaining, if he could, the consent of the other parties. 
In other words, neither the parties nor the producers 
of the raw material are to have the benefit of but one 
price, which has been definitely fixed in advance. These 
things, as it seems to us, are well calculated to affect 
the interests of the public detrimentally, and would 
doubtless have been deemed by the parties as injuri- 
ous to their own interest had they been contemplating 
a lawful enterprise. ‘These restrictions however were 
instituted in this instance, not for the purpose of 
legitimate profits, nor to afford only a fair protection 
to all of the parties, but as a suitable means for pre- 
venting all competition. If not then it would have 
clearly been to the advantage of the Howard Oil Com- 
pany, in view of its obligations to the ‘four mills,” 
that the raw materials should be bought by all of the 
parties to the contract at the lowest prices. This com- 
pany had bound itself to pay or bear the cost of the 
seed, as well as the expenses of ** working’’ the same 
by the “ four mills,’’ ete. 

We recur now to the law of the case. We can 
scarcely conceive how mere territorial limits can be 





the controlling test in all instances of the legality of 
the restraints imposed upon the ordinary course of 
trade. This criterion may do very well when applied 
to the occupation or profession of one man, or even a 
few individuals, for neither their labor, industry, busi- 
ness nor services may be so necessary to the public as 
not to be dispensed with without inconvenience or in- 
jury. It appears to us however that the case is very 
different in regard to trade or commerce in those arti- 
cles of prime necessity, or even of very frequent use 
among a large number of people in any given locality. 
Does any one doubt that a combination of a number 
of most extensive dealers in flour, meal or oil, etc., in 
one great city to sell those commodities at only one 
price, or not at all, within the limits of that city, would 
affect the interests of the public, and perhaps also some 
of the individual dealers, much more extensively and 
disastrously than a similar agreement extended to a 
much greater area of country, but in which only a very 
few people reside or require such articles? It would 
seem that the injurious effects upon the public inter- 
ests would bein proportion to the number of people 
affected by the restrictions, though we are not un- 
aware that this position has not been deemed tenable 
by some of the authorities in cases where the right to 
exercise a trade or profession within a particular dis- 
trict or locality has been restricted by contract. Mal- 
lun v. May, 11 Mees. & W. 653. But see Duffy v. 
Shockey, 11 Ind. 70; 1 Smith Lead. Cas. 183; Angier v. 
Webber, 92 Am. Dec. 751. We think that territory can- 
not be the sole contest, though in the present instance 
the contract embraces such extensive territory and 
such a number of localities asto bring it even within 
thatrule. In determining the reasonableness of the 
restraint, the effect upon the interest of the public isa 
better test. In the case of Morris Run Coal Co. 7. 
Barclay Coal Co., 68 Penn. St. 185, the Supreme Court 
of Pennsylvania quote with approval the following 
language of Tindal, C. J., in Horner v. Graves, 7 Bing. 
743: ‘** We do not see how a better test can be applied 
to the question whether reasonable or not than by 
considering whether the restraint is such only as to af- 
ford a fair protection as to the interest of the party in 
favor of whom it is given, and not so large as to inter- 
fere with the interests of the public. Whatsoever re- 
straint is larger than the necessary protection of the 
party can be of no benefit to either. It can only be op- 
pressive, and if oppressive it is in the eyes of the law 
unreasonable. What is injurious to the public interest 
is void on the ground of public policy.’’ The court 
also recognizes the doctrine that the * public interest 
is superior to private interest,’ and that even as to 
‘‘contracts for the limited restraint of trade the courts 
start with the presumption that they are illegal unless 
shown to have been upon adequate consideration, and 
upon circumstances both reasonable and useful.”’” The 
court furthermore said that, ** testing the present con- 
tracts by these principles, the restrictions laid upon 
the production and price of coal cannot be sanctioned 
as reasonable, in view of their intimate relation to the 
public interests. The field of operation is too wide, 
and the influence too general. The effect produced on 
the public interests leads to the consideration of an- 
other feature of great weight in determining the ille- 
gality of the contract, to-wit, the combination resorted 
to by the five companies. Singly each might have sus- 
pended deliveries and sales of coal to suit its own in- 
terests, and might have raised the price, even though 
that might have been detrimental to the public inter- 
est. There is certain freedom which must be allowed 
toevery one in the management of his own affairs. 
When competition is left free individual error or folly 
will generally find a connection in the conduct of 
others.” We approve of these observations, but do not 
sanction a combination of individuals to stifle compe- 
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tition. The court then proceeds in the next place to 
discuss at length the extent and scope of the combina- 
tion, and denounce it as a conspiracy intended to con- 
trol the cual markets of the country by stifling compe- 
tition, and therefore void. ‘‘ Whatsoever a man may 
lawfully forbear. that he may oblige himself against, 
except where a third person is wronged, or the public 
is prejudiced by it.’”’ Metcalf Cont. 232. This lan- 
guage was adopted by the Supreme Court of Ohio in 
Crawford vy. Wiek, 18 Ohio St. 203, which involved the 
construction of a contract in restraint of trade. We 
refer to this decision as bearing upon those provisions 
in the contract in hand which prohibit the parties 
from purchasing cotton seed in the specified localities, 
etc. In the case of Arnot v. Coul Co., 68 N. Y. 566, the 
court uses the following language: “If an absolute 
purchase had been made by the defendant of the But- 
ler Coal Company of any specified quantity of coal, or 
even of all the coal which the Butler Company could 
produce, that contract would have been legal, not- 
withstanding that the object of the purchasers was to 
secure & monopoly and that the vendor knew it. He 
had a right to dispose of his goods, and under certain 
limitations a vendor may recover for their price, not- 
withstanding that he knows that the vendee intends 
an improper use of them, so long as he does nothing to 
aid in such improper use, or in the illegal plan of the 
purchaser. But (and this is avery important distinc- 
tion) if the vendor does any thing beyond the sale to 
aid the illegal scheme of the vendee, he renders him- 
self purticeps criminis and cannot recover for the price, 
etc. Elsewhere in the opinion it is said that “every 
producer or vendor of coal or other commodity has the 
right to use all legitimate efforts to obtain the best 
price for the articles in which he deals. But when he 
endeavors to artificially enhance prices by suppressing 
or keeping out of the market the products of others, 
and to accomplish that purpose by means of contracts 
binding them to withhold their supply, such arrange- 
ments are even more pernicious than combinations uot 
to sell under an agreed price. Combinations of that 
character have been held to be against public policy 
and illegal. If they should be sustained the prices of 
articles of pure necessity, such as cual, flour or other 
indispensable commodities, might be artificially 
raised to a ruinous extent, far exceeding any natur- 
ally resulting from the proportion between supply and 
demand. 

We have already shown that the agreement under 
consideration does not evidence simply a contract 
made in good faith for the sale by the owners of the 
“four mills’ to the Howard Oil Company of the pro- 
ducts of their mills. In the case of Bagging Co. v. 
Kock, 14 La. Aun. 168, it was held that an agreement 
between eight commercial firms in the city of New 
Orleans, whereby they bound themselves for the 
period of three months not to sell India bagging, ex- 
cept with the consent of a majority of them, was void. 
The decision seems to have been based, from the au- 
thorities cited, upon the principle of both the civil and 
common law. The court said: ‘The agreement be- 
tween the parties was palpably and unequivocally a 
combination in restraint of trade, and to enhance the 
price in the market of an article of primary necessity 
tu cotton planters. Such combinations are contrary 
to public order, and cannot be enforced in a court of 
justice.’’ Nowhere perhaps is the duty of the courts 
in regard to contracts of the character we are consider- 
ing, as well as the present state of the common law (in 
the absence of statute) even under “ the modern doc- 
trine,”’ better defined than in the opinion of the Su- 
preme Court of Michigan in Raymond v. Leuvilt, 9 N. 
W. Rep. 525 (cited by Whart. Cont., p. 612),from which 
we cull the following: ‘‘ We do not feel called upon 
to regard so much of the common law to be obsolete as 








treats those combinations as unlawful, whether they 
should now be held punishable as crimes or not. 
* * * There may be difficulties in determining con- 
duct as in violation of public policy where it has not 
before been covered by statutes as precedents. But in 
the case before us the conduct of the parties comes 
within the undisputed censure of the law of the ‘and, 
and we cannot sustain the transaction without doing 
so on the ground that such dealings are so manifestly 
sanctioned by usage and public approval that it would 
be absurd to suppose that the Legislature, if attention 
were called to them, would not legalize them. We do 
not think public opinion has become so thoroughly de- 
moralized, and until the law is changed we shall de- 
cline enforcing such contracts. If parties see fit to in- 
vest money in such ventures, they must get it back by 
other than legal measures.”’ The attention of our own 
Legislature seems to have been ‘“called’’to the sub- 
ject, but instead of “ legalizing’ such combinations 
or conspiracies in restraint of trade, the Legislature 
has denounced them as felonies, thus manifesting the 
public sentiment in this State. This was done how- 
ever subsequently to the execution of this contract in 
hand. Space forbids us to make any more extracts 
from the opinions to be found in the adjudicated laws. 
We are of the opinion that the contract under consid- 
eration, and which was entered into by independent 
dealers and manufacturers in the same line of busi- 
ness, as already stated, imposed orc attempted to im- 
pose unreasonable and too extensive restrictions upou 
trade and the freedom of the parties thereto, and was 
consequently contrary to public policy and void. We 
think that its manifest purpose and natural tendency 
were to prevent competition in too many localities, 
und to reduce the price of the raw materials upou the 
one hand as they might choose, and upon the other to 
enhance thatof manufactured products by artificial 
means, to the disadvantage and detriment of the pub 
lic. 1 Whart. Cont., § 442, and notes; Callahan v. 
Donnolly, 45 Cal. 152; Salt Co. v. Guthrie, 35 Ohio St. 
666; Sampson v. Shaw, 101 Mass. 145; Wright v. Ryder, 
36 Cal. 342, 361; Hooker v. Vandewater, 47 Am. Dee. 
258; Craft v. McConoughy, 79 lll. 346; Leonard v. 
Poole, 114 N. Y. 371 (based on statute). See also, fora 
collation of the authorities, note to Angier v. Webber, 
92 Am. Dec. 751. Our present statute against trusts 
and combinations of every character in restraint of 
trade, etc., was notin force when the contract now be- 
fure us was executed, and is not therefore applicable 
to the question. Acts 1889, p. 141. 
We thiuk that the judgment should be affirmed. 


Per CurrAM. Affirmed as per opinion of Commis- 
sion of Appeals. 


——_.__ —- 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


BRIDGES—DEFECTS—EVIDENCE.—(1) Defendant vil- 
lage constructed foot-bridges on either side of a high- 
way bridge, so as to substantially form a part of the 
highway bridge. There were no barriers or lines of 
demarkation other than a drop of the thickness of a 
plank to the lower level of the foot-bridges, thus giving 
a general appearance of safety of the whole bridge fur 
general use. In fact the foot-bridges were not strony 
enough to support heavy loads which might under 
these circumstances be reasonably expected to be 
placed upon them. Held, that it isa question for the 
jury whether such construction was likely to deccive 
any person ignorant of the fact, so as to cause him tu 
believe the whole bridge to be safe. (2) Where plain- 
tiff did not know that one part of a bridge was a foot- 
bridge only, and the other part a road-bridge, nor that 
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one part was stronger than another, and had seen 
others drive upon the foot-bridge part, although he 
knew that the foot-bridge part was usually crossed by 
pedestrians, and was built for the purpose of furnish- 
ing them a place to cross, it is a question for the jury 
whether, if without absolute necessity, he drove upon 
the foot-bridge, and in consequence suffered injury by 
its falling, he was thereby guilty of contributory neg- 
ligence. April 12, 1892. Fisher v. Village of Cam- 
bridge. Opinion by Peckham, J. 14 N. Y. Supp. 943, 
mem., reversed. 


CORPORATION—STOCK—UNAUTHORIZED TRANSFER— 
LIABILITIES OF TRANSFEREE.—(1) Defendant, a stock 
broker in New York, agreed to carry stuck of a Vir- 
ginia company on a margin for one F. A certain per 
cent of its face value had been assessed and paid up, 
the stockholder being liable for the balance on call and 
demand from the company. It was purchased in Bal- 
timore through a broker in that city, at the suggestion 
of F., who was understvod to be the real owner 
thereof, and the certificates sent to defendant, as F.'s 
agent, for security. The order given was to buy the 
stock for the account of defendant, and send the cer- 
tificates and billto him. ‘The Baltimore broker, in- 
stead of forwarding the certificates assigued in blank, 
with power of attorney to transfer, as is the custom in 
such cases, had new certificates made out to defend- 
aut, and without any authority, and by mistake, had 
the stock transferred to him on the books of the com- 
pany. In no other instance was stock, purchased for 
a customer, transferred to defendant. On receipt of 
the certificates, defendant paid therefor, but repudi- 
ated the transfer to himself, and immediately assigned 
the certificates in blank, with power of attorney to 
transfer, and returned them to the Baltimore broker, 
with instructions to sell and have the stock transferred 
from defendant’s name on the company’s books. The 
broker sold the stock, but before a transfer was en- 
tered the company failed. Noone furnished credit to 
the company on account of defendant’s purchase of 
stuck, or was in any way affected thereby. Held, in a 
suit by the trustee of the company and its creditors for 
the anpaid balance on the stock, that defendant, hav- 
ing disaffirmed the act of the broker, was not liable. 
(2) Chapter 57, section 27, of the Code of Virginia pro- 
vides that where stock is assigned by the owner 
thereof, and the assignee’s name dves not appear on the 
books of the company, the title to the stock is vested 
in the assignee *‘sufar as may be necessary to effect 
the purpose of the sale, pledge or other disposition,” 
which provision is limited by section 25, that ‘‘a per- 
son iu whose name shares of stuck stand on the books 
of the company shall be deemed the owner thereof, as 
regards the company.”’ Held, that defendant was not 
liable under these statutes, their plain meaning being 
that a corporation which bas acknowledged ownership 
of stock cannot dispute it, not that the transfer shall 
be conclusive against the alleged stockholder. April 
12, 1892. Glenn v. Garth. Opinion by Finch, J. 15 
N. Y. Supp. 202, affirmed. 


MASTER AND SERVANT—INJURY TO RAILROAD FIRE- 
MAN—NEGLIGENCE.—Where a person, who is employed 
a3 fireman on an engine, is missed from his post, and 
upon search being made, his dead body is found be- 
tween the rails at a place where the train had become 
uncoupled a short time before, but nothing is known 
as to how the accident occurred, or whether the lurch- 
ing of the engine consequent upon the uncoupling of 
the cars contributed thereto, evidence that the un- 
coupling was due to adefect in one of the cars is not 
enough to go to the jury to establish the company’s 


negligence. March 25, 1892. Borden v. Delaware, L. 
& W. R. Co. Opiniou by Gray, J. 17N. Y. Supp. 596, 
mem., affirmed. 





RAILROADS — INJURY TO PASSENGER — DEFECTIVE 
BRAKE—NEGLIGENCE OF DRIVER.—(1) In an action by a 
passenger against a street railway company for inju- 
ries caused by acollision, resulting from the fracture 
of tbe brake-chain, and the consequent inability of the 
driver to stop the car on agrade, if there is no evidence 
that the driver was wanting in care or skill, it is error 
tu submit the question to the jury. (2) Where the 
runaway car made great noise, the failure of the dri- 
ver to shout to the employees on the car ahead to start 
the car will not be negligence, in the absence of evi- 
dence that shouting would have prevented the acci- 
dent. (3) The driver's failure to drag the car from the 
rails by the horses will not be negligence in the ab- 
sence of evidence that such action would have pre- 
vented the accident. (4) Where the inspector testified 
that on the morning of the accident he looked the 
chain over, and tested its strength by winding it up 
several times, but did not examine each link, anda 
chain manufacturer of large experience testified that a 
flaw could not exist at the center of the iron without 
being visible at the surface, the sufficiency of the in- 
spection was aquestion for the jury. April 26, 


1892. Wynn v. Central Park, N. & E.R. R. 
Co. Opinion by Peckham, J. 14 N. Y. Supp. 172, 
reversed. 


REFERENCE—FINDINGS—NOTING DECISION IN MAR- 
GIN OF STATEMENT. EVvIDENCE—WITNESS—CONTRA- 
DICTORY STATEMENTS.—(1) A finding of fact by a ref- 
eree on conflicting evidence will be treated as conclu- 
sive in the Court of Appeals. (2) The report of a 
referee will not beset aside because the referee did not 
*““note on the margin of the statement the manner in 
which ”’ he disposed of each proposition of fact or law 
submitted to him, asrequired by section 1023 of the 
Code of Civil Procedure, where the propositions either 
were covered by his findings and stated in his report 
or were immaterial. (3) Section 1023 of the Code of 
Civil Procedure provides that ‘‘at or before the time 
the report is rendered the referee must note on the 
margin of the statement the wanner in which each 
proposition was disposed of,” and section 993 provides 
that a refusal to make any finding on a question of 
fact reasonably submitted is a ruling on a question of 
law. Held, that the omission of a referee to note his 
decision on the margin of his statement opposite each 
proposition is not ‘a refusal to make any finding 
whatever,’’ within the meaning of section 993, and is 
not reviewable on appeal. (4) Evidence as to the con- 
dition of machinery in a mill at a particular date is 
competent to show what its condition was at a date 
shortly before. (5) Inan action by a lessor for dam- 
ages for breach of a covenant in the lease of a silk mill, 
to keep the machinery in good repair, the lessor can- 
not introduce declarations of the lessee’s foreman to a 
third party as to the condition of the machinery. (6) 
Samples of silk made are inadmissible to show that the 
machinery was in good order at the commencement of 
the term. (7) Evidence offered to show that the les- 
see employed incompetent workmen, as a basis for an 
inference that they necessarily damaged the machin- 
ery, was properly excluded. (8) A witness cannot be 
impeached on proof of declarations made out of court, 
before or after the trial, contradictory of his testi- 
mony, until the witness himself has been examined in 
regard to the declarations. (9) Motions to set aside 
the report of a referee on the ground that his mind 
was impaired, and to set aside an order allowing addi- 
tional costs because the case was difficult, are ad- 
dressed to the discretion of the court, and a decision 
of the General Term affirming the report and order is 
not reviewable in the Court of Appeals. April 12, 1892. 
McCulloch v. Dobson. Opinion by O’Brien, J. 15 N. 
Y. Supp. 602, affirmed. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

LIBEL—PREMATURE PROTEST OF NOTE.—The holder 
of a note protested it before maturity, and mailed a 
formal notice thereof to the maker and indorser. On 
maturity the maker paid the note and protest fees 
without objection, and subsequently sued the holder 
for extortion fer collecting the protest fees, and for 
damages forinjury to his reputation and credit as a 
business man, and exemplary damages. There was no 
allegation of special damages. Held, the action being 
in the nature of an action for libel, that the language 
of a notice of protest is not actionable per se and plain- 
tiff cannot recover. The language contained in the 
writing or official extension of the act of protesting the 
note which is set out in the petition and made the basis 
of the suit does not impute, directly or indirectly, in- 
solvency or dishonesty to the plaintiff, or a want of 
ability or disposition to pay any past debt. It is this 
writing that the plaintiff alleges the defendant made, 
uttered and published concerning himself, and which 
caused damage to his credit. The writing does not by 
any means, necessarily or naturally, have that effect, 
so that the law would presume damages from its pub- 
lication. The legal effect and the purpose of the pro- 
test, as well as the formal notarial attestation thereof, 
are simply to fix the liability of the drawer or indorser 
on the bill or note to which he is a party, and to pre- 
vent a loss to the owner by reason of the non-accept- 
ance or non-payment, as the case may be, by the maker 
or drawer. The notary is called upon to witness and 
attest the essential facts which establish the liability, 
viz., due presentment and the refusal of payment, etc. 
1 Danl. Neg. Inst., §929. We very much doubt that 
the writing in question is actionable at all. All of its 
statements are true, and it does not appear to be de- 
famatory. A copy of the note is annexed to and made 
a part of it, as set forth in the petition. There is no 
innuendo, if admissible here, that the intent and pur- 
port was to charge the defendant with refusing to pay 
a just debt which had then matured. This conclusion 
would not naturally be drawn by any one who might 
read the instrument in connection with the note, and 
it certainly contains no words to that effect. The 
reader, presumed to know the law, would see that the 
protest had been made before the note was due, and 
hence that the plaintiff had a most excellent reason for 
not paying it at that time. Let us illustrate. Sup- 
pose the defendants had published in a newspaper the 
statement that the plaintiff had, after demand duly 
made upon him, refused to pay, on the first day of 
June, a note upon which he was duly bound, but which 
by its terms did not become due or payable until 20th 
day of July. That would not be libellous, although 
the defendants may have been actuated by malice. 
“Acts which neither the moral code nor the law of the 
land requires it cannot be libellous to charge him with 
not performing.” Cooley Torts, 207; Odger Sland. & 
L. 308. The damages are not the natural or legal con. 
sequences of the language. But we will concede that 
the ordinary effect or import of such language, in con- 
nection with the fact of protest, would be to impute to 
the plaintiff a failure and refusal to pay his note of 
hand after it had fully matured. This is certainly as 
far as the concession can be extended, for the lan- 
guage used by the defendants, and by which alone they 
must be judged, does not affirm the justness or validity 
of the obligation. The accusation must also be con- 
fined to asingle note, because they have not said that 
he refused to meet any other obligation, or was in the 
habit of refusing to pay his notes. Under such cir- 
cumstances we think that it is obvious that the writing 
is not actionable per se. The refusal to pay this par- 
ticular note may have been justified by sufficient rea- 





sons. It may have been an illegal or unjust allegation 
or may have already been paid by the plaintiff, hence 
was allowed to go to protest without any fault upon 
the part of the plaintiff. We mean by this that the act 
imputed to the plaintiff was susceptible of the above 
explanations, and therefore neither the acts nor the 
language of the defendants necessarily, or in their ordi- 
nary tendency or meaning, charged the plaintiff with 
insolvency, loss of credit or with dishonest conduct in 
business. In such case the law does not presume an 
injury to the plaintiff, and allow the recovery of gen- 
eral damages, as when the words are actionable in 
themselves, for the plaintiff's credit or reputation as a 
tradesman may or may not have suffered any injury, 
according to the circumstances, by the publication of 
such alleged defamatory matter as would not neces- 
sarily or ordinarily injure, or tend to injure, him in 
these particulars. If it did so injure him in this in- 
stance, then the fact should have been alleged showing 
the special injury. Weare clear therefore in the con- 
viction that the writing declared on as a libel is not ac- 
tionable per se, and consequently that the allegations 
of the petition do not show any rights to recover dam- 
ages for its publication. Zier v. Hofflin, 33 Minn. 66; 
Pratt v. Press Co., 30 id. 41; Newbold v. Bradstreet, 
57 Md. 38; Cooley Torts, 205-205. Tex. Sup. Ct., Feb. 
16, 1892. Tlirshfield v. Ft. Worth Nat. Bank. Opinion 
by Marr, J. 


MUNICIPAL CORPORATIONS — ORDINANCES —STAL- 
LIONS.—A city ordinance declaring it a misdemeanor 
punishable by fine to keep stallions, etc., within the 
city limits for service, is invalid, such keeping not 
being a nuisance per se. The main object and purpose 
of this appeal is to determine the validity and legality 
of the ordinance above set out, plaintiff contending 
that it is illegal and void because in restraint of trade, 
and attempts to prohibit the carrying on of a legitimate 
business in said corporate limits, which business is not 
per seanuisance. The authority in behalf of the city 
to pass such an ordinance is predicated upon articles 
403 and 408 of the Revised Statutes. Article 403 pro- 
vides that the city council shall have authority to 
abate all nuisances which may injure or affect the pub- 
lic health or comfort in any manuer they may deem 
expedient, and article 408 confers upon them the power 
to abate and remove nuisances, and to punish the au- 
thors thereof by penalties, fines and imprisonment, and 
todefine andideclare what shall be nuisances,and author- 
ize and direct similar abatement thereof. By article 383 
the city council is also authorized to license, tax and 
regulate trades, professions, occupations and callings, 
the taxing of which is not prohibited by the Constitu- 
tion and laws of the State. The question is, do these 
statutory provisions empower the corporation to pass 
the ordinance in question? It is contended by appel- 
lant that the ordinance does not attempt to declare 
the keeping of a stallion to bea nuisance, nor attempt 
to define it as a nuisance, but simply prehibits the 
keeping thereof for breeding purposes. We do not 
deem it necessary to rest the decision of the question 
upon such hypercritical distinctions. We will treat 
the ordinance, on the other hand, as tantamount to an 
effort upon the part of the corporation to abate the 
keeping of a stallion within the corporate limits as a 
nuisance. It isa well-established rule that municipal 
corporations can exercise no powers except those 
which are conferred upon them by the act by which 
they are constituted, or such as are necessary to the 
exercise of the corporate powers, the performance of 
their corporate duties, and the accomplishment of the 
purpose of their association. They can exercise no 
power which the charter does not grant in express 
words, or which is not necessarily or fairly implied in 
or essential tothe powers expressly granted, or which 
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are an essential to the declared objects and purposes of 
the corporation. Ex parte Garza, 28 Tex. App. 381, 
citing 1 Dill. Mun. Corp., § 89; Cooley Const. Lim. 254, 
235; Wood Nuis. (2d ed.), § 742; Miller v. Burch, 32 
Tex. 208. The keeping of a stallion for breeding pur- 
poses is not only not in contravention of the laws and 
purposes of this State, butisa right which every citi- 
zen of the State possesses under our laws, and while 
such occupation is not licensed or taxed, yet the 
right is so far regarded as a valuable one, that by ex- 
press provision of our statute, a lien is given to the 
owner or keeper of a stallion, jack or bull, on the pro- 
geny thereof, to secure the payment of the service of 
such animal. Gen. Law, 2lst Leg., p.115. The keep- 
ing of a stallion in a town or elsewhere, is not per sea 
nuisance. In Pye v. Peterson, 45 Tex. 312, our Supreme 
Court held that authority to abate nuisances does not 
include the power to declare that to be a nuisance 
which in its nature, situation or use is not such. This 
doctrine is fully sustained by numerous authorities 
cited in support of the same doctrine ia 15 American 
and English Encyclopedia of Law, 178-180. Mr. Dil- 
lon says: ‘‘ No ordinance can legally be made which 
contravenes a2 common right, unless the power to do 
so be plainly conferred by Jegisiative grant, and, in 
cases relating to such right, authority to regulate, 
conferred upon towns of limited power, has been held 
not necessary to include the power to prohibit.”’ 1 
Dill. Mun. Corp. (3d ed.), $325; Ex parte Garza, 28 
Tex. App. 381. Mr. Wood, in his work on Nuisances, 
remarks: ‘ It would indeed be a dangerous power to 
repose in municipal corporations to permit them to 
declare, by ordinance or otherwise, any thing a nuis- 
ance which the caprices of those having control of its 
government might see fit to outlaw, without being re- 
sponsible for the consequences; and even if such 
power is expressly given by the Legislature, it is to- 
tally inoperative and void, unless the thing is in fact a 
nuisance, or was created or erected after the passage of 
the ordinance, and in defiance of it. The fact that the 
particular use of property is declared a nuisance by an 
ordinance of the city does not make that use of the 
property a nuisance, unless it is in fact so, and comes 
within the common-law or statutory idea of a nuis- 
ance.” Wood Nuis. (2d ed.), p. 823,§ 744. “A nuis- 
ance, to be a public nuisance, must be in a public place, 
or where the public frequently congregate, or where 
members of the public are likely to come within the 
range of its influence; for if the act or use of property 
be ina remote and unfrequented locality, it will not, 
unless maluwmin se, be a public nuisance. But the 
mere fact that the act or the use of property is unpleas- 
ant to the public, or renders property in the vicinity 
less valuable, will not alone be a sufficient invasion of 
a public right to constitute it a public nuisance. Pro- 
vided the act or use of property be not in itself illegal, 
the law will not, for slight cause, interfere with the 
business or actions of any man. To constitute a public 
nuisance there must be a substantial injury to the 
public at large.” 16 Am. & Eng. Enc. Law, 227-229. 1t 
is also a general rule, which needs no citation cf au- 
thorities, that ordinances which needlessly restrain 
trade, or operate oppressively upon individuals, will 
not be sustained unless they are such as are calculated 
to preserve the public health. It is shown by the evi- 
dence in the case that the keeping and breeding of this 
stallion was done ina manner that prevented it from 
being seen or heard by the people in the town, ina 
large, close, brick livery stable, one hundred and fifty 
yards from the nearest dwelling, and where people 
passing and repassing upon the street could not see 
into said stable, or know what was going on when said 





horse was beiug bred to mares. We do not wish to be | 


understood, or mean to say that the corporate author- 
ities of the city of Ennis would not have been fully au- 
thorized to have passed an ordinance prohibiting the 
breeding of the stallion to mares within the limits of 
the town, within public view of the inhabitants of said 
town, who were wont to pass and repass, and accus- 
tomed to pass and repass, through said street where 
such thing was carried on. Crane v. State, 3 Ind. 193. 
Such an act would be a nuisance per se, and one which 
the corporation would have the right both to punish 
and abate. Ct. App. Tex., Nov. 28, 1891. Lx parte 
Robinson. Opinion by White, P. J. 


NEGLIGENCE — IMPUTED.— The negligence of the 
driver of a vehicle cannot be imputed to a person who 
accepts his invitation to ride therein, in the absence of 
evidence that the invitation was accepted with knowl- 
edge that the driver was incompetent and unreliable. 
The general rule, as settled by this court, is that wheu 
an injury is occasioned by concurrent negligence of 
two persons the fault of one is no excuse for the other, 
but both are liable to the party injured. Turnpike 
Road Co. v. Stewart, 2 Metc. 119; Railroad Co. vy. 
Case, 9 Bush, 728. In both those cases the plaintiff 
wis a passenger in a public conveyance. But the con- 
ditions upon which contributory negligence of one of 
such persons can be imputed to the plaintiff, in an ac- 
tion against the others, as held in the latter case, are 
that he must have then been the agent or servant, or 
subject to the government or control, of the plaintiff. 
It does not therefore seem to make any difference in 
such case whether the party injured was at the time a 
passenger in a public conveyance, paying his fare, or 
riding in a private vehicle, free of charge, at invitation 
of the owner and driver, but the true test is whether 
his relation to the person whose negligence is sought 
to be imputed to him was such as would have rendered 
him liable in case another than himself had been in- 
jured by such concurrent negligence, for to defeat an 
action of a party injured by showing contributory 
negligence of another, or to render him liable for that 
other person's negligence, not being himself in fault, 
either the maxim qui facit per alium facit per se must 
apply; that is, the relation of master and servant or 
principal and agent must exist, or else that they were 
engaged in a joint enterprise, whereby mutual respon- 
sibility for each other’s acts existed, which was clearly 
not the case. Robinson v. Railroad Co., 66 N. Y. 11, 
was the case, like this in every respect, of a female who, 
while riding in a buggy at invitation of a young man, 
the owner and driver, was injured by collision with a 
railroad train, and in discussing the same question we 
are now considering Church, C. J., said: “1 am un- 
able to find any legal principle upon which to impute 
to the plaintiff the negligence of the driver. * * * 
The acceptance of an invitation to ride creates no more 
responsibility for the acts of the driver than the rid- 
ing in a stage coach, or even a train of cars, providing 
there was no negligence on account of the character or 
condition of the driver, or of the safety of the vehicle 
or otherwise. It is no excuse for the negligence of the 
defendant that another person’s negligence contrib- 
uted to the injury, for whose acts the plaintiff was not 
responsible.’’ Masterson v. Railroad Co., 84 N. Y. 247, 
was the case of a person being invited to ride ina pri- 
vate vehicle by the owner and driver, and losing his 
life while the vehicle was crossing the defendant's 
road, where it was left in a dangerous condition. And 
in Railroad Co. v. Eadie, 43 Ohio St. 91, the plaintiff, 
a minor under sixteen years of age, yet fully able to 
take reasonable care of her safety, was injured by col- 
lision between a wagon in which she was riding with 
her father, owner and driver, and the defendant’s car. 
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In both cases it was held that the same principle gov- 
erned as in case of a passenger in a public vehicle, and 
that as the driver in neither case was the servant or 
agent of the plaintiff, the latter could not be held re- 
sponsible for negligence of the former. The case of 
Dean v. Railroad Co., 129 Penn. St. 514, cited by coun- 
sel, is where, under the particular circumstances re- 
cited, a person riding by invitation of the owner and 
driver of a private vehicles was held to have been 
guilty of contributory negligence. It is true a passen- 
ger ina public as well as private vehicle may, by his 
own negligence, contribute to its collision with an- 
other vehicle, whereby he is injured. But the ques- 
tion before us is not whether the plaintiff in this case 
was negligent, but whether the assumed negligence of 
the owner and driver of the buggy she was in can be 
imputed toher. The distinction is recognized even in 
the case cited, and although it is there said a person 
carried in a private conveyance is responsible for his 
own negligence, yet it is distinctly held that negligence 
of the driver cannot be imputed to him, any more than 
that of a common carrier can be to his passenger. It 
seems to us there is no authority or sound reason for 
imputing to the plaintiff in this case the negligence of 
Henry Conrad, if he was guilty of any, in the absence 
of evidence that she voluntarily accepted his invitation 
knowing him to be incompetent and unreliable, or that 
she, instead of him, did actually control and direct the 
movement ofthe buggy. Ky. Ct. App., Dec. 10, 1891. 
Cahill vy. Cincinnati, N. 0. & T. P. Ry. Co. Opinion 
by Lewis, J. 


WILL—CHARITABLE BEQUESTS—DEFINITENESS.—A 
bequest to trustees, with directions to pay over the 
fund ‘to some Presbyterian institution in Baltimore, 
as they may determine, for charitable or religious pur- 
poses,” is void because of indefiniteness of the pur- 
pose to which the fund isto be applied. It was said 
by this court in Barnum v. Mayor, 62 Md. 292: “If 
there be parties capable of taking the subject-matter 
of the trust, and objects legal and definite to be sub- 
served or benefited by its execution, so that a court of 
equity may take cognizance of and enforce the trust, 
these are the essentials, and only essentials, to the 
validity of the trust, though the object of the trust be 
in its nature charitable.” Not one of these essentials 
is present in this case, and according to the well-set- 
tled doctrine in this State, the trust cannot be upheld, 
even though the trustees named in the will were em- 
powered to select the institution ultimately to receive 
the fund. Dashiell v. Attorney-General, 5 Har. & J. 
392; Gid. 1; Wilderman v. Mayor, 8 Md. 551; Needles 
v. Martin, 33 id. 609; Church Extension v. Smith, 56 
id. 399; Rizer v. Perry, 58 id. 112; Crisp v. Crisp, 65 id. 
426; Maught v. Getzendanner, id. 529; Dulaney v. 
Middleton, 72 id. 67. But in addition to this, the power 
given by the testatrix to Mr. Hines and Mr. McClure 
to select some Presbyterian institution as the benefi- 
ciary under the residuary clause was purely one lim- 
ited to the persons named. It was a discretion vested 
in them individually. They both died without at- 
tempting to exercise it, and it has devolved upon no 
one else. Whenever a power is of a kind that indicates 
a personal confidence, it must primu facie be under- 
stood to be confined to the individual to whom it is 
given, and will not, except by express words, pass to 
others, to whom, by legal transmission, the same char- 
acter may happen to belong. Cole v. Wade, 16 Ves. 27; 
Attorney-General v. Berryman, 1 Dickens, 168; Alex- 
ander v. Alexander, 2 Ves. Sr. 643; Powles v. jordan, 
62 Md. 503. Asa consequence of this, even had the be. 
quest been valid in the first instance, the legacy would 
have lapsed. Ct. App. Md., Jan. 29, 1892. Gambel v. 
Trippe. Opinion by McSherry, J. 





THE CUP-AND-SAUCERER. 
People v. Gillson, 109 N. Y. 389. 


[A statute prohibiting the sale of any ‘‘ article of food’ upon 
the inducement of a gift, prize, premium or reward to the 
buyer is unconstitutional.]} 


The Legislature, in its zeal 

To fortify the public weal 

Enacted that no person should, 

On sale of article of food, 

Unto the purchaser accord 

A gift or premium or reward 

As an inducement to the sale; 

This. they considered, could not fail 
To cut off much adulteration 

And work a healthful reformation. 


One Gillson coffee sold and teas, 

And sought his customers to please 
By offering them with each two pound 
Their choice of cup and saucer found 
Upon a neighboring counter spread, 
All gay with green, blue, gilt and red. 
It seemed, that winter, Albany 

Was choked with every kind of tea, 
Like old historic Boston port 

And women joyed in every sort 

Of kettle-drum and various scandal 

As fatal as the raid of Vandal, 

Andas to Weller’s great surprise, 
Swelled wisibly afore one’s eyes; 

And men at breakfast dosed themselves 
With coffee from said Gillson’s shelves, 


By such seductive, crafty offers 
Gillson diverted to his coffers 

Much of the trade his rivals had; 
Which naturally drove them mad, 
And they combined to prosecute 

The naughty man by public suit 
Under this beneficial act; 

And having proved the damning fact, 
The court promoted the benign 
Enactment by a wholesome fine. 


But Gillson hired him lawyers four, 
Who knocked at the appellate door, 
And there with wit and wisdom blended, 
Before those awful gowns contended 
This hygienic revolution 

Was not within the Constitution; 
That any man might lawfully 

Sell with his coffee or his tea 

The chinaware appropriate, 

And not exceed the usual rate 

Which others charged for them alone. 

* By various instances ‘tis shown 

The world was ever ruled by ‘ boot;” 
Whether upon the martial foot 

Or in pursuit of peaceful trade, 

A certain pathway it has made. 

Noah, who was in cattle rich, 

But wanted gopher-wood and pitch 
To build his ark, and store of food, 
That he might get a discount good 
Called in his wandering herds and flocks, 
Which werehis affluent money- box; 
To bim unlocked their ready doors 
Menagerie proprietors 

And feed-men, who too quickly found 
The meaning of that adage sound, 
‘Riches have wings,’ and formed the wish 
That all those cattle had been fish. 

So patriarchal Jacob wary, 

When from the hunter Esau hairy 

He bought the primogeniture, 

To make the bargain safe and sure, 
He added craftily some bread 

Unto the mess of pottage red. 


* When Solomon essayed to hire 
His neighbor Hiram, king of Tyra, 
To build the temple, for his toil 
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He offered store of wheat and oil; 

But that he might more profit see, 

He threw in towns in Galilee, 

Which when they came to sight of Hiram 
He did not very much admire ‘em. 
And so the Tyrian merchantmen 

And Carthaginian traders, when 

They boldly sailed to Britain's isle, 

The pictured natives did beguile 

With cheap inducement and ‘job lots’ 
Of girdles, beads and showy pots;— 
The founders of our common law 
Were caught with glittering gewgaw. 
The pious, thrifty Puritan, 

In buying with a frying-pan 

A township of the Indian land, 

Gave waters of a scorching brand; 
And so the honest Hollander 

In purchasing the Mohawk fur 

Threw in with gaudy flannel caps 
Some gallons of the strongest schnapps. 


“Tis not the ageof business cards, 
Of ‘ dodgers’ littering up the yards, 
Of overhanging glittering signs, 
Of hand-bills with their crude designs, 
Which vex the street and spoil the fences, 
And swamp the profits in expenses; 
But ‘tis the age of chromo-art, 
Which brightens humble house and heart, 
And adds to dwellings of the poor 
The beauty of the rich man’s door, 
Gladdens the weary housewife’s eyes, 
And stills the fretting children’s cries. 
The indispensable milkman 
Delivers cream in patent can; 
Butter comes home on wooden plates, 
In pictured box the sugared cates; 
The lard in useful pail of tin, 
Oysters neat little kegs within; 
A lucky man may get from far 
His ginger in a * hawthorn jar,’ 
And those who take in lager beer 
Do often have the bottles clear; 
One may ‘ commute’ for soda water, 
And buy five tickets for a ‘ quarter; * 
The chop-house waiter loudly calls, 

‘ We here give bread with two fish balls!’ 
Free lunch is served at many a bar 
From Maine to Californiar.”’ 


Here counsel paused to take a drink 

And mop his brow, and seemed to think 

Of soon reverting to his brief, 

When quick observed the reverend chief: 
‘* Judicial notice we will take 

Of the last instance that you make; 

Its force may not be well denied. 

I think we'll hear the other side.” 

But Dannaher's eloquence was lost; 

They'd not believe the trifling cost 

Would have the slightest tendency 

To hurt the coffee, or the tea, 

Nor did they deem the choice to be 

In nature of a lottery. 


Thus Montignani’s magic wit 

The gist of the contention hit; 

And so the art of selling tea 

Is helped by cup-and-saucery, 

And Gillson’s rivals, I surmise, 

May straightway go and do likewise.* 


—Irving Browne, in The Green Bag. 





*Selling packages of coffee on which are pasted slips of 
paper marked ‘‘1 plate,”’ for each of which slips, when pre- 
sented to the seller, he gives a plate, is a violation of the 
Code of Public General Laws of Maryland, article 27, section 
185, which prohibits ‘‘ any scheme or device by way of gift 
enterprise of any kind whatsoever."" Long v. State, Ct. App. 
Md., March 24, 1891, 





CORRESPONDENCE. 


Too-FAITHFUL REPORTING. 


Editor of the Albany Law Journal: 

My attention has been called to an article appearing 
in the LAw JOURNALOof May 21 inst., page 428, beginning 
in this wise: ‘“‘ There is such a thing as too-faithful re- 
porting,” and as an exemplification of the text referring 
to the case in the memoranda of 110 New York, 645, 
entitled People, ex rel. Patrick Masterson, respondent, 
v. Stephen B. French et al., Police Commissioners, ap- 
pellants, and to the report, as is alleged, “of the very 
same case,”’ appearing in the volume, at page 494. 

However it may beas to “ too-faithful reporting,” 
there is such a thing as mistakes in reporting, and I 
regret, but am compelled to admit, they will some- 
times, in most unaccountable ways, creep even into 
the New York Reports, and this you have certainly 
illustrated. 

It is perhaps only necessary for the reporter “to 
rise to explain,” and certainly he has no reason to 
** protest.’’ 

There were two cases entirely distinct and inde- 
pendent of each other—the one bearing the title given 
in the article referred to, which was decided October 
2, 1888, the one reported in 110 New York, 494; 
the other, People, ex rel. Joseph A. Gardner, v. French, 
decided June 28, 1888, wherein an appeal was dismissed 
without an opinion, and a minute of that case was at- 
tempted to be given in the memoranda, but a mistake 
was made in the title. The only excuse is that both 
cases were argued on thesame day and by the same 
counsel. 

Very truly yours, 
H. KE. S1tcKELs, 

ALBANY, May 23. State Reporter. 
cccatiiapillplapeiidi 


NOTES. 


ONDEMNATION FROM AN AUTHORITY.— 
THE ALBANY LAW JOURNAL, a strictly non-par- 
tisan publication, and-a recognized authority in all 
legal circles, devotes considerable space in its last issue 
to a review of the Maynard “investigation,” and the 
soundness of its conclusions and the impartiality of 
its comments will appeal with irresistible force to 
every legal mind in the State. After giving a dispas. 
sionate statement of the case, supported by undis- 
puted testimony, the JoURNAL says: * * * This 
scathing indictment is not from a partisan source, it 
must be remembered, but from a journal devoted ex- 
clusively to legal matters, and one of the most influ- 
ential representatives of its class. No sane man would 
dare to accuse it of being swayed by political preju- 
dice, and its outspoken condemnation of Maynard’s 
actions as a public officer must inevitably carry tre- 
mendous weight. It will be observed that the Jour- 
NAL deplores the elevation of such a character to the 
bench of the Court of Appeals as an insult to the bar 
not only, but it expresses grave fears of the disrepute 
into which the court might be brought should certain 
possible and probable contingencies arise. The danger 
is not imaginary, and too much stress cannot be placed 
upon its importance. The presence of Maynard on the 
bench is a disgrace to the judiciary and a serious men- 
ace to the rights of the people and the stability of the 
government.—Rochester Democrat and Chronicle. 


Dr. Parkhurst has established beyond a reasonable 
doubt the fact that certain public officers in New York 
not merely tolerate hideous vice but profit by its tol- 
eration; that the police of New York have been will- 
fully negligent and that there must have been a cor- 
rupt motive for the negligence. 


His crusade has 
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brought out evidence showing that, in some cases at 
least, the proprietors of vile resorts have been little 
more than agents for the officials who tolerated and 
protected the resorts, and that « large share of profit 
has gone to the official guardians and blackmailers. 
Abuse of all sorts has been poured upon Dr. Park- 
hurst by the champions of the alliance between faith- 
less officials and vice. He has been maligned and men- 
aced, covered with obloquy by hired attorneys and as- 
sailed with ribaldry by unprincipled newspaper organs. 
But the fact stands out clear and prominent that Dr. 
Parkhurst has stirred the conscience of this commu- 
nity as no other man has stirred it in many years. The 
very judge who tried the cases brought to the bar 
through his efforts has paid tribute to his honesty of 
purpose, and has rebuked the officials who failed to sus- 
tain his work. That work is Dr. Parkhurst’s vindi- 
cation. It has only begun, but already it has had a 
most potent influence in behalf of right, of purity and 
of justice. It remains for the community to support 
the earnest and resolute clergyman in compelling men 
intrusted with authority to fulfill their duties to the 
people.—N. Y. Press. 


Lord Bramwell will be universally regretted by the 
profession and the public. After a judicial career of 
the unprecedented length of thirty-six years (for 
though he nominally retired in 1881, his honorary ser- 
vices in the House of Lords were so constant and con- 
tinuous that he may be said to have died a judge) he 
has literally died in harness, being cut off at the age of 
eighty-three, within a very short period after the de- 
livery of his latest judgment. As u specialist he was 
both the best criminal lawyer and the best commer- 
cial lawyer of his day (an unexampled combination of 
excellences), while his judgment on all points that 
came before him were distinguished by a rare good 
sense and independence of view, for he frequently dif- 
fered from his colleagues. He was proud, but justly 
proud, of bis legal knowledge. Perhaps he leaned a 
little too much to the legal as distinguished from the 
equitable view of a question, and was a little too quick 
to see the weak’points of a plaintiff when a railway com- 
pany happened to be defendants. But he has left a 
good and indelible mark on English law.—Law Jour- 
nal. 


The late Lord Bramwell, best known to the public 
as Baron Bramwell—to the bar as ** Brammy ’’— was 
one of the ablest and the most popular of English 
judges of any generation. We heave before said that 
we hesitate to inquiie into the precise qualifications 
which goto make clever, able and great men. But we 
unhesitatingly put the late lord among the category of 
England’s best and greatest judges. Mr. George Mere- 
dith, in one of his recent works of fiction, says that 
immortality consists in what we do, not in what 
weare. This applies with great force to judges. A 
judge, against whose moral character no breath has 
ever been whispered, who has trained his intellect with 
all the power of his nature, and acquired all the knowl- 
edge within his reach, and devoted both his intellect 
and knowledge to the administration of justice, with 
the one intent that it shall flow pure, free and strong 
from the fountains of an ancient and uncorrupted 
jurisprudence; who always regarded the judicial of- 
fice as a public trust, his official time the public time, 
his deliverances from the judgment-seat as utterances 
for which he must account here and hereafter; who 
has regulated his judicial conduct and demeanor by the 
consciousness that he sets an example to all mankind; 
who has not cringed to the influential, nor sneered at 
nor oppressed the weak; and who, in the days of tech- 
nical subtlety, aimed to make law the embodiment of 
justice and common sense—when all this can be said 
of a man, shall it be denied that he was a great judge? 








Yes, it might be. It is necessary to add that his grasp 
of legal principles was only equalled by his mastery of 
fact, and that for both he was distinguished. And we 
thus complete the portrait of Lord Bramwell, both a 
great and agood judge. We agree with some biogra- 
phers that Lord Bramwell found the _ greatest 
scope for his great gifts when presiding at Nisi 
Prius. He had a keen insight into human na- 
ture; he knew its weakness, its foibles and its 
faults. Humbug had nochance before him. Sharp 
practice tu him was almost a criminal offense. He did 
what few judges succeed in doing—he put before juries 
his view of a case without appearing to take a side, 
and we think most judges fail to realize how largely 
this qualification is necessary to make the public satis- 
fied with trial by jury. Further, we conceive that 
Lord Justice Bramwell, presiding over the Court of 
Appeal shone almost as much as Baron Bramwell at 
Nisi Prius. He used to sit with Lord Justice Brett 
(Lord Esher) on one side, and Lord Justice Mellish on 
the other. Hesupplemented the somewhat academic 
narrowness of the latter, and restrained the impetu- 
osity of the former, thus constituting the court an al- 
most ideal tribunal. And practicing before him came 
such men as Edward James, Holker, Benjamin and 
Herschell. His one partiality, if so it may be called, 
wus supposed to consist of a leaning in favor of rail- 
way companies. He believed them to be largely vic- 
timized. And so they are. But it was felt that they 
had a better chance before Baron Bramwell than before 
other judges, which sentiment we are sure he would 
have been the first to deprecate. It would have been 
well, we think, had his retirement from the bench 
ended his career. His best work was not done as a 
peer of Parliament, and his newspaper controversies 
with all sorts of people upon all sorts of subjects did not 
lend weight to his character as a hereditary legislator 
or a judicial peer. He remained to the last however a 
favorite with the profession, and his fame will endure 
among the best traditions of the law.—Law Times. 


The Times is rightin saying that while there have 
been, and probably will be, even greater lawyers than 
Lord Bramwell, English law has never had, and per- 
haps never again will have, a representative cast in his 
unique mould. Absolute mastery of the common law, 
combined with a keen and subtle intellect, controlled 
by the most vigorous common sense, made up a per- 
sonalty seldom seen on our bench. And it may be 
added that never was a judge more popular with the 
legal profession. The reasons for this caunot be better 
expressed than they were by one who knew him well, 
and who, writing in this journalat the time of his re- 
tirement from the bench, said: ‘“ No doubt those who 
knew him most can best appreciate the ascendancy of 
his personal qualities, but no one acquainted with the 
business of the courts can have failed to notice the un- 
varying candor with which he more than appreciated 
every argument raised before him which had even the 
semblance of reason in it, and rejected it only after 
having set it in a more persuasive form than the advo- 
cate; the depthand subtlety with which he tracked 
the fundamental principles, the practical results, and 
the legal analogies involved in the matters brought be- 
fore him for decision; the frankuess with which he ad- 
mitted ignorance and accepted information on points 
where a mind less sure of itself might be tempted to 
affect knowledge; the moral vigor and broad good 
sense with which he pushed aside all fringe, subter- 
fuge and evasion; and, perhaps above all, the mingled 
strength and kindliness with which he administered the 
difficult and anxious duties of a criminal judge.” A 
judicial career of five and twenty years, in which these 
qualities were displayed, sufficiently explains the pro- 
found respect in which Lord Bramwell was held by 
every lawyer.—Solicitors’ Journal. 
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HERE was a novel sensation in the United 
States District Court at Des Moines, Iowa, 
a few days ago. One John C. Newton, a railroad 
vice-president and general manager, had been in- 
dicted for conspiracy, had been tried at that term 
of the court, and the jury after having been out 
thirty hours, and standing at first seven for convic- 
tion and five for acquittal, came in with a verdict 
of acquittal. How the tail contrived to wag the 
dog, and how that minority of five managed to 
overcome the will of the majority, will probably 
never be known. The jury came to their conclu- 
sion between nine and ten in the evening, and were 
immediately invited by the triumphant defendant 
to an inn providently contiguous, to take a cigar. 
This proffer speedily grew into a proposal for a 
‘‘light lunch,” and that eventually swelled to a 
supper of seven courses, of soups, meats, birds, 
creams and wines. One of our newspaper inform- 
ants dwells on the prescience of the cook, who had 
forecast the judgment in time to roast the beef and 
boil the consommé in advance. It seemed to be a 
precursor of Heine’s ideal heaven, where geese fly 
around ready roasted. All went merry as a mar- 
riage bell. But there was to be a dreadful awaken- 
ing. When those jurymen came into court next (or 
that) morning, ready and willing to earn more 
“banquets,” they met a stern Nemesis on the bench 
in the person of the usually mild-mannered Judge 
Woolson, who had sent for the defendant, and who 
proceeded to read him and the jurymen such a 
lecture as has seldom been heard in the halls of 
justice except when addressed to a criminal. 

“ Judge Woolson said that in anactive experience of 
over twenty years at the bar he had never known of 
such an occurrence. He was surprised and shocked 
that a man of Mr. Newton’s mental ability and gen- 
eral standing could commit the glaring impropriety of 
inviting a jury before whom he had just been on trial 
for so grave a charge to a banquet, as has been done in 
this case, and even more greatly shocked that a jury 
of intelligent men, of citizens of such excellent stand- 
ingin their several communities, could so far forget 
the proprieties of their relations to the court as jurors 
as to consent to attend, almost before the ink was dry 
in which their verdict of not guilty was written, the 
celebration, the glorification of the man whose acquit- 
tal was secured by the verdict they had just rendered. 
The tongue of scandal was already busy, and the ad- 
ministration of justice in this court was being made a 
subject of reproach by the reputable citizens of this 
city in which the court was sitting. * * * But un- 
der the light of the transactions of last evening, if he 
had the power he would now unhesitatingly set that 
verdict aside, and at the earliest moment possible to 
have the witnesses brought to court, would put Mr. 
Newton again on trial four the heinous crime charged 
against him. This however was impossible. The 


judge turned to the section giving him power to pun- 
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ish for contempt, and said he greatly regretted that he 
had as yet found no authority in it to enable him to 
deal with Mr. Newton as he felt the occasion would 
justify. Evidently Congress had never anticipated 
such an occurrence, or the statute would have clothed 
the court with sufficient authority for action. And he 
would not have hesitated to have visited upon Mr. 
Newton such a sentence as should stand out like a 
light-house to warn others in the future not to repeat 
the misconduct. * * * Was the precedent to be es- 
tablished in this court that a defendant in a criminal 
action, or a party litigant in acivil suit, might thus 
celebrate his triumph, and glory over the defeat of his 
opponent, with the jury as his main banqueters, pro- 
vided such defendant has the wealth necessary to furn- 
ish the feast? Was the man without ability to thus 
wine and dine the jury to be put at this disadvantage 
in this court if his opponent were possessed of wealth.” 

The judge was extremely sorry that he seemed to 
have no power to inflict some marked punishment 
on the jurors, but he testified his disgust at their 
conduct and his and the public loss of confidence 
in their sense of fairness and decency by discharg- 
ing them from further service at that term. The 
defendant tried to excuse himself, and his counsel 
tried to excuse him and the jurors on the plea of 
thoughtlessness, and counsel went so far as to say 
that he did not think there was any impropriety in 
the matter —it was a harmless testimonial of his 
gratitude and his sense of personal obligation to 
the jury. How counsel could talk like that when 
he does not appear to have been at the banquet, 
and presumably was sober, passes comprehension, 
but perhaps it was included within his fee. The 
Aupany Law Journat fully agrees with Judge 
Woolson. It was an indecent, disgusting and de- 
grading proceeding, and had an inevitable tend- 
ency to shake the confidence of the community in 
the justice of the verdict and in the purity of the 
administration of the law. The whole affair is 
eminently American. There seems to be only one 
way in which an American can show his gratitude, 
and that is by stuffing his benefactor full of victuals 
and strong drink—‘‘setting it up” for him, we 
believe is the usual phrase. It is said that those 
jurymen feel downcast, and we should think they 
might for their neighbors who are not able to ‘ set 
it up” will probably decline their services as 
jurors in the future. Let ‘‘ gratitude” to the jury 
be evinced in hand-shaking, and where there is a 
woman in the case by tears and kisses, but let us 
draw the line at gastronomic gratitude. Mr. New- 
ton has little reason to feel proud of his vindication. 


The mob at Port Jervis that murdered a negro 
last week turns out to have been made up of, or at 
least led, as mobs generally are at the North, by 
the scum of the earth — drunkards, loafers, thieves 
and other disreputable creatures. Its crime was 
worse than that which it avenged, for it was a 
crime against organized society and law, and pun- 
ished by death an offense that was not so punishable 
at law. It is well to have this one fact thoroughly 
understood — no decent person will join a lawless 
mob to take the life of a fellow-being. The decent 
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people of Port Jervis owe to themselves and to the 
State the duty of ascertaining and punishing the 
ring-leaders. The officers of public justice ought 
to attend to it, and at least make the effort to have 
them indicted, and thus let the people of the State 
and country see what kind of law the inhabitants 
of Port Jervis are living under — whether the law 
of courts or the law of the crazy, drunken and dis- 
solute dregs of the populace. There is positively 
no excuse for this horrible transaction, and every 
man who participated in it ought to be punished 
for murder or manslaughter. It is a disgraceful 
spectacle when because one man has committed 
rape a thousand turn murderers and get off without 
an attempt to bring them to justice. A mob is al- 
ways stupid as well as cruel, and in this instance 
overreached itself by destroying the only evidence 
of the alleged complicity of the white man in the 
crime. 


The concluding volume of Dr. von Holst’s 
*¢ Constitutional and Political History of the United 
States” is at hand from the house of Callahan & 
Co., of Chicago, It covers the secession period, 
from 1859 to 1861, the extremities being marked by 
the events of John Brown’s raid and Lincoln’s first 
inauguration. The work is remarkable for its in- 
sight, and may be grouped for merit with the great 
work of De Tocqueville and Bryce’s ‘‘American 
Commonwealths.” It is couched in a very bad 
style — involved, obscure, dry— vigorous, to be 
sure, but with the energy of a blind man. The 
author delights in double negations, and so there is 
an exasperating lack of lucidity. The reader will 
find it necessary to bestow a painful attention, and 
not infrequently to read a sentence twice over. 
But after all this drawback, it repays perusal. Dr. 
von Holst — as we said many years ago — has not 
the moderation and calmness of Hallam. He is not 
unpartisan, although he clearly endeavors to pre- 
sent the arguments of both sides; but so far as this 
volume is concerned every Northern man at least 
will pronounce his argument against the right of 
secession to be masterly, masculine and unanswer- 
able. A recent reviewer of the volume, in the 
Albany Journal, either exhibits an unwonted self- 
denial on the part of that newspaper, or betrays a 
lack of familiarity with the contents, for the refer- 
ences to that journal in the volume are numerous, 
and Thurlow Weed figures largely in it. In one 
place the author, speaking of a certain view of his 
celebrated “manifesto,” observes: ‘‘In this re- 
spect therefore Weed deserves the eternal gratitude 
of his country on account of the clearness and force 
with which he made this demand. But,” ete. 
(page 371). In fact, there is enough in the volume 
about the old Jowrnal and its famous grandfather 
to furnish at least half a column of those incense- 
burnings at its shrine which the Journal is so fond 
of recording. The learned doctor is a little astray 
in his Dickens when he assigns the ‘‘ Circumlocu-’ 
tion Office” to ‘‘ Bleak House.” 





The “ Proceedings of the First Annual Meeting 
of the Maine State Bar Association,” held at 
Augusta Jast February, contains the address of the 
president, Hon. C. F. Libby, from which we gave 
some extracts, -some weeks ago, advocating a re- 
formed procedure. An address by the Hon. Orville 
D. Baker on the same occasion contains expressions 
of the same purport, end while the speaker was of 
the opinion that no great harm had come under the 
old procedure, on account of the great abilities of 
the judges — including ‘‘that man of men who is 
at their head as its chief justice, that very Lord 
Mansfield of the time”— yet he unconsciously in 
the same sentence states the chief reason for a re- 
form when he says of the same _ latter-day 
“Lord Mansfield,” ‘‘ whose business throughout his 
life has been to create law when needed to accom- 
plish justice.” We agree with Mr. Baker that it is 
an injustice to load our modern Mansfields with un- 
necessary burdens growing out of ‘intricacy of 
form.” 

The recipe invented by Rev. Dr. Rainsford for 
the amelioration of the rum-shop by having it car- 
ried on by godly persons will probably not meet with 
general acceptance, at least so far as it embraces 
the opening of the saloons on Sunday. It is no 
doubt better that people should drink wine and 
beer than strong liquors, but it is better that they 
should not drink even wine and beer, and the en- 
deavors of the church should be toward effecting 
total abstinence rather than encouraging drinking, 
although in a moderate manner and of mild bever- 
ages. The radical trouble with such a measure is 
that it encourages an appetite which is apt to grow 
unruly and crave something stronger than the ap- 
proved Christian beverages. The Wine and Liquor 
Dealers’ Association assert that mere beer and wine 
shops would not pay; that no saloon can be made 
remunerative unless strong drink is furnished, al- 
though they admit that large beer establishments 
and gardens are an exception. No doubt Dr. Rains- 
food is sincere in his views, and he does not deserve 
to be railed against by the pious, but his scheme 
does not commend itself to our moral sense any 
more than would the proposition that church people 
should take hold of houses of prostitution and 
elevate them by proper medical attention, or should 
elevate variety shows by exacting a more decent 
style of dress, or should elevate gambling-houses by 
setting up a fair game, or should elevate the race- 
track by putting the pool business in the hands of 
better people. The proposition to open Christian 
saloons on Sunday is to encourage people to squan- 
der their week’s earnings in useless and foolish 
drinking, apt to lead to something worse. If Dr. 
Rainsford should recommend Christian people to 
try to shut up the saloons and induce others to 
drink beer and wine only at their homes, it would 
seem a more sensible proposition. The saloon is 
not a necessity, for every man who is content to 
drink in moderation and in good society can effect 
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it at his own house or at the house of a neighbor. 
That is « good test of this entire matter — no man 
is content to do his drinking at home, that is, no 
man who desires to drink more than is good for 
him. There is no use in trying to raise vice and 
folly to the plane of laudable Christian missionary 
work. 





NOTES OF CASES. 





N itedington v. Redington, Court of Appeals of 
| Colorado, March 28, 1892, it was held that in 
an action for divorce, brought by a wife against her 
husband on the ground of desertion, defendant 
may recriminate with a charge of adultery or any 
other statutory ground of divorce; and where it 
appears that each party has been guilty of offense 
charged, no relief will be granted to either. The 
court said: ‘‘In the hopeless conflict among the 
authorities, both English and American, and with- 
out the guiding and controlling force of an adjudi- 
cation in our own State, we must follow what 
seems to be the current of the main stream of judi- 
cial determination, influenced perhaps by our own 
judgment of what the law should be in such cases. 
Since it is the conclusion of this court that the cases 
of Ristine v. Ristine, 4 Rawle, 460, and Buerfening 
v. Buerfening, 23 Minn. 563, are not in harmony 
with the general doctrine of the American courts, 
it may be well to advert to the difference between 
the statutes of these States and that of Colorado 
upon this subject. Both these decisions are wholly 
rested on the supposed necessity to observe well- 
established rules of statutory construction. The 
Pennsylvania court seems to have been justified in 
the construction which they put on their act. 
That act definitely provided that if the defendant 
should ‘allege and prove’ certain things, they 
should in such actions be ‘a good defense and a 
perpetual bar.’ Very properly that court held that 
such certain and express provisions must, by well- 
settled canons of construction, be taken to exclude 
any other defenses which might be supposed to 
exist because a right of action upon some other 
statutory ground had come to the plaintiff in the 
suit or the cross bill. A similar statute led the 
Minnesota court to follow the Ristine Case. It 
would serve no good purpose to analyze the Buer- 
fening Case, and demonstrate, were it possible, 
that in so far as it varied from the authority which 
it followed, it was not well sustained. It is 
enough for this court to hold that it is unhampered 
by any such authoritative legislative expression of 
purpose. Under the fourth section of our divorce 
act it is wholly unimportant whether the collusion 
or adultery be alleged by the defendant or by 
either party. These matters are not made the 
proper subject of a plea, either in express terms or 
by implication. It is of no consequence how the 
court obtains the requisite legal information. ‘If 
it shall appear, * * * no divorce shall be de 





creed.’ It is more in the nature of a limitation | 


upon the power of the court whenever the record 
shall disclose the existence of either fact. There is 
no onus probandi cast on the recriminating party. 
It may crop out in the plaintiff's proofs, and there 
would then be neither necessity nor occasion for 
plea, or the offer of evidence in support of one. If 
the court learn by evidence which is properly be- 
fore it that collusion exists, or adultery has been 
committed by both parties, it can render no decree 
of divorce. As it is well put by Sir William Scott 
in Timmings v. Timmings, 3 Hagg. Ecc. 76 (5 Eng. 
Ecc, Rep. 22): ‘In cases of this nature it is 
incumbent on the husband to make such strict 
proof of the fact charged as shall not involve him- 
self, or create a legal bar; for if, by evidence which 
he brings to establish adultery, he at the same time 
involves and implicates himself, the wife has the 
full benefit of this evidence.’ The court would only 
be bound to accept these adjudications as authority 
on the principle that an affirmative statute which 
enacts that certain offenses shall constitute a good 
defense, and a bar must be taken to exclude the 
consideration of any other. We are unembarrassed 
by this principle of constryction, and we are not 
forced to question the accuracy of these cases. 2 
Bish. Mar. & Div. (5th ed.), § 95; Bish. St. Crimes, 
§§ 153, 154. These preliminary statements of fact, 
and this conclusion concerning the statute, simplifies 
and narrows the investigation to the single question 
already stated. Since the courts of this country first 
commenced to discuss this question they were 
hampered by what seemed to be an unavoidable 
necessity to rest their decisions upon the only prec- 
edents then available from the English tribunals, 
It occasioned this difficulty. The English courts, 
until the recent divorce act, only granted divorces 
a mensa et thore, and did not accord to any other 
offense than that of adultery equal force for the 
purposes either of a bill or of a plea. The earlier 
American adjudications followed this line of reason- 
ing, adopted those cases as authority for their 
decisions, and there are in the American reports 
cases which adjudicate that neither cruelty, nor de- 
sertion, nor any other statutory ground can be 
made the subject of a valid and successful recrim- 
inatory plea. They rest on no correct doctrine, and 
unless the conclusion be forced by some affirmative 
statute, it should not be accepted. It is a rule 
recognized in all courts, and applicable to all 
classes of actions, that every suitor who seeks re- 
dress at the hands of a court should come unfettered 
and unsullied by faults and wrongs of his own 
commission against the contending party. This 
principle has become aphorized in the law as 
‘clean hands.’ It is plainly and palpably violated 
and infringed whenever a litigant who prays a 
divorce has been guilty of any act which, under the 
statute, would furnish the defendant a cause of 
action as against him. This alone ought to be 
sufficient to defeat the plaintiff's right of recovery, 
for she was guilty of a great offense against the 
marital obligation before she filed her bill. It has 
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never been sufficient, even under the English 
authorities, to respond, that ‘Even though this be 
true, you first sinned, and I may therefore recover.’ 
The law left them where it found them. This con- 
clusion finds strong support in the consideration 
that under the statute every offense which is 
thereby made a ground for divorce is of equal force 
and validity, and, when presented and proved, en- 
titles the litigant to identically the same relief. It 
is therefore impossible for the courts in determin- 
ing the obligations of the marriage contract to hold 
that there is any difference in the legal character of 
the breaches when their action is invoked upon any 
one of them. Whatever may be the ethical consid- 
erations, and the gravity of the offenses laid in a 
moral point of view, they are of no value in this 
respect. Conant v. Conant, 10 Cal. 250; Jloff v. 
Hoff, 48 Mich. 281; Nagel v. Nagel, 12 Mo. 53; Johns 
v. Johns, 29 Ga. 718; Shackett v. Shackett, 49 Vt. 195; 
Ribet v. Ribet, 39 Ala. 348; Adams v. Adams, 17 N. J. 
Eq. 324; Handy v. Handy, 124 Mass. 394. Under 
the law as established by these authorities, on the 
coming in of the verdict establishing the desertion 
by the husband, the court, being advised by the wife’s 
admission that she had been guilty of adultery, 
should have dismissed both bill and cross bill, and 
left the parties bound by the tie which they had 
severally dishonored.” 


In Lansing Iron & Engine Works v. Walker, 
Supreme Court of Michigan, April 22, 1892, plain- 
tiff sold a portable saw-mill, consisting of a boiler, 
engine, ete., to be paid for by installments, the title 
and right of possession to remain in plaintiff until 
the price was paid in full. The purchaser, being 
permitted by the contract of sale to run the machin- 
ery in several townships of a certain county, set it 
up on a farm in which he had an undivided interest. 
The boiler was bricked in, and the engine set up on 
brick-work, and bolted down to the foundation. 
Part of the machinery was roofed over. The pur- 
chaser afterward conveyed his interest in the farm 
by quit-claim deed to defendant, who afterward 
operated the mill as sole owner. J/eld, that the 
machinery remained personal property. The court 
said: “The case is ruled by Adams v. Lee, 31 
Mich. 440, and Robertson v. Corsett, 39 id. T77. In 
Adams v. Lee, the court says: ‘ All the time there- 
fore the parties have had title to the machinery 
distinct from their title to the land, and this fact of 
itself is conclusive that the former was personalty; 
for to constitute a fixture there must not only be 
physical annexation in some form to the realty, but 
there must be unity of title, so that a conveyance 
of the realty would of necessity convey the fixture 
also. When the ownership of the land is in one 
person, and of the thing affixed to it is in another, 
and in its nature is capable of severance without in- 
jury to the former, the latter cannot, in contempla- 
tion of law, become a part of the former, but must 
necessarily remain distinct property, to be used and 
dealt with as personal estate only. And the fact 


that the owner of the thing affixed to the freehold 





has also an undivided interest in the latter, cannot 
render the former a fixture when the interests are 
different in extent. A thing cannot, as to an un- 
divided interest therein, be real estate, and as to 
another undivided interest be personalty. It must 
be the one thing or the other, And the position 
which is taken by Lee in this case involves this ab- 
surdity: that Kaufman, at the time when he and 
Kinney were severally the owners of an undivided 
half of the land, might have sold that, and as a 
necessary consequence, transferred an undivided 
one-half of the machinery also, though the whole 
of the machinery belonged to Kinney as exclusive 
owner. This would be the necessary result if the 
machinery was real estate, for there could be no 
such a thing as attaching it to an undivided inter- 
est in the land only.’ In Morrison v. Berry, 42 
Mich, 389, the ownership of the land and of the 
thing affixed was in one and the same person. It 
was there held that the annexation of the thing to 
the freehold was not the wrongful act of the land- 
owner, but that by act and intervention of the 
claimant the articles became a part of the freehold 
In Knowlton v. Johnson, 37 Mich. 47, T. owned the 
land and mill. 8. was the lessee. The water-wheels 
were a part of the structure. Plaintiffs furnished 
the water-wheels to S., with the understanding that 
they were to be put in the mill and there used; 
and, against the objection of T., the old wheels 
were taken out and the new put in. Six months 
afterward S. surrendered his lease, and T. leased to 
M._ T. finally sold the mill property to defendant, 
and plaintiffs brought trover. The courtsay: ‘The 
plaintiffs deliberately agreed that the water-wheels 
should be converted in all outward appearance into 
real property, and thereby put it in the power of. 
Trimmer to make sale of the wheels as part of the 
mill.’ In the present case the contract of sale pro- 
vided for the use of the machinery, not only in the 
township of Sandstone, bnt in adjoining townships. 
Myers was not the sole owner of the land upon 
which it was placed, but he was sole owner of the 
interest in the machinery, and operated it solely in 
his own behalf. The structure covering the boiler 
and engine was but a temporary one. The machin- 
ery in question did not consist simply of a pulley, 
shaft or wheel which was to be attached to other 
machinery already a part of the saw-mill, and as 
such, a part of the realty, but it was a complete 
outfit, designed by the agreement to be portable. 
There was nothing done by the plaintiff indicative 
of anintent to permit the machinery to be so 
annexed to realty as to change its character. The 
state of the title to the realty, and the conduct of 
Myers regarding the machinery, negatived any in- 
tent on his part to allow his interest in the ma- 
chinery to be absorbed by the owners of the realty, 
or to permit it to be merged. The circumstances 
of the purchase by the defendant clearly indicate 
that he took the entire interest in this machinery, 
while he took but an undivided interest in the 
realty. He afterward operated the machinery as 
sole owner. It was held in Wheeler v. Bedell, 40 
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Mich. 693-696, that there is no universal test by 
which the character of what is claimed to be a fix- 
ture can be determined in the abstract; neither the 
mode of annexation nor the manner of use is in all 
cases conclusive. It must usually depend on the 
express or implied understanding of the parties 
concerned. In Coleman v. Manuf. Co., 38 Mich. 30- 
40, the court, commenting upon a line of authori- 
ties which seem to regard the manner of the attach- 
ment to the realty as the test, say: ‘This however 
is a very extreme view, and is hardly compatible 
with the tenor of our own previous decisions, It 
seems to overlook or ignore one test, namely, the 
intent of the party making the annexation.’ See 
also Manwaring v. Jenison, 61 Mich, 117.” 





CONTRACTS — GAMBLING — OPTION DEAL- 
INGS—RECOVERY OF AMOUNT LOST. 


OHIO SUPREME COURT, MARCH 22, 1892. 


LESTER V. BUEL. 

A contract whereby one of the parties is to have the option 
to buy or sell at a future time a certain commodity, on 
the understanding of both that there is to be no delivery 
of the commodity, the party losing to pay to the other the 
difference in the market price simply, is by common law, 
as well as by statute, in this State (§ 6934a, Rev. Stat., as 
adopted April 15, 1882), a *‘ gambling contract” or wager 
upon the future price of the commodity, and therefore 
void. 

Where the purchase or sale of a commodity is adopted as a 
mode of disguising a wager upon the market price of the 
commodity at a future time, the fact that one of the par- 
ties assumes to make the purchase or sale as a commis- 
sion merchant only will not alter the relation in which 
they stand as parties tothe wager. Eachisin law par- 
ticeps criminis to the wager, and either may, as loser, 
recover from the other as “ winner,”” under the provis- 
ions of section 4270, Revised Statutes. 


White, Johnson & McCaslin, for plaintiff in error. 
George A. Groot, for defendant in error. 


MINSHALL, J. Two questions arise upon this record. 
The first relates to the right of the plaintiff to recover 
upon his petition, and the second relates to the right 
of the defendants to recover upon their counter-claim, 
although the plaintiff may have no right to recover 
upon his petition; in other words, whether the pur- 
chases and sales of grain on which the plaintiff has 
charged and seeks to recover commissions were wagers 
upon the future price of the commodities bought and 
sold; and if so, whether under the statutes of this 
State, the defendants may recover from him the 
amount claimed, as the ‘‘winner’’ of the money so 
“lost’’ and paid to him. Though all the evidence is 
set forth in a bill of exceptions, itis not the province 
of this court to consider it for the purpose of deter- 
mining whether the finding of the jury is right as a 
matter of fact. If the evidence was submitted to the 
jury under proper instructions, we must accept its 
finding as an affirmation of the claim of the defend- 
ants as tothe character of the alleged purchases and 
sales of grain, on which the plaintiff seeks to recover 
the commissions charged in the account on which he 
has brought his suit. It is well settled that purchases 
or sales of commodities of any kind for future delivery 
are valid, although the seller may not own the com- 
modity at the time the contract is made, and will have 
no other means of performing than by going into the 
market and making the requisite purchase when the 
time for delivery arrives. ‘* But such a contract is 








only valid when the parties really intend and agree 
that the goods are to be delivered by the seller and the 
price to be paid by the buyer; and if under the guise of 
sucha contract, the real intent be merely to speculate 
in the rise or fall of prices, and the goods are not to be 
delivered, but one party is to pay to the other the dif- 
ference between the contract price and the market 
price of the goods at the date fixed for executing the 
contract, then the whole transaction constitutes noth- 
ing more than a wager, and is nulland void.’’ Benj. 
Sales, § 542. 

This is so well settled that we think it unnecessary 
to do more than refer toa few of the leading cases on 
the subject: ZJrwin v. Williar, 110 U. 8. 499, 508, 510; 
Embrey v. Jemison, 181 id. 336, 344; Bigelow v. Bene- 
dict, 70 N. Y. 202, 206; Kahn v. Walton, 46 Ohio St. 
195, 215. In this State, by an act adopted Aprii 15, 
1882, and embodied in section 6934a, Revised Statutes, 
such contracts are declared to be “gambling con- 
tracts,’’ and the parties making them liable to fine and 
imprisonment. Its Janguage, applicable to this case, 
is: ‘‘ Whoever contracts to have or give to himself or 
another the option to sell or buy, at a future time, 
any grain or other commodity, * * * where the 
intent of the parties thereto is that there shall not bea 
delivery of the commodity sold, but only a payment of 
differences by the parties losing upon the rise or fall of 
the market,’’ shall be fined and imprisoned, and the 
contracts so made “ shall be considered gambling con- 
tracts, and shall be void.’’ So that in this State the 
character of such contracts rests not merely upon ju- 
dicial decision, but also upon statute, and there is no 
room for question as to what the law is in such cases. 
Many of the other States have similar statutes. And 
indeed Mr. Bishop says: ‘*By common consent, all 
bargains for the purchase and sale of things—for ex- 
ample, stocks and commodities—where it is the under- 
standing of the parties, whether expressed or not, that 
the things are not to be delivered, but at the agreed 
time the ‘difference’ between the market values at 
the two periods are to be adjusted, and all otber trans- 
actions of this nature, are illegal or against public pol- 
icy, totheextent that courts will not enforce them. 
These are all gambling contracts, disturbing the courss 
of trade, and not tolerated by law. But,” he adds, ‘a 
sale in good faith, for future actual delivery, is valid, 
even thougb at the time of the sale the seller has not 
the article in his possession.” Bish. Cont., § 534, and 
notes. 

And the law is the same where the suit is by one who 
acted as broker to recover commissions for making the 
purchases or sales, where he had knowledge of the 
character of the transactions, for in such case he is a 
particeps criminis, and has no better right to recover 
than either of the other parties so the wager. Embrey 
v. Jemison, supra; Kahn v. Walton, 46 Ohio St. 195; 
Pearce v. Foote, 113 lll. 229. 

The evidence in the case tended to show that the 
transactions between the parties were simply wagers 
upon the course of the grain market at Chicago, al- 
though the plaintiff and his witnesses testified that the 
purchases and sales were real, and that deliveries 
would have been made if required by the customer. 
The defendants testified that there was no such under- 
standing, and that the transactions were simply 
wagers; and, looking at the circumstances as detailed 
in evidence, we are unable to see how either party 
could have had any other understanding. The account 
attached to the petition shows that in the brief period 
of about two months five hundred and thirty-five 
thousand bushels of grain were bought, and that ex- 
actly the same number were sold without a single de- 
livery having been made. The customer was required 


to deposit a certain amount in the way of ‘‘ margins,” 
and which he has to keep good by adding thereto, 
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when in the course of the transaction he met with 
losses. There were, it seems, twentj-three different 
but continuous deals. When a certain number of 
bushels of corn or wheat was bought for future deliv- 
ery, on the next, or a few days thereafter, a like num- 
ber was sold. If the sale was at a price higher than 
the purchase, commissions were deducted, and the re- 
mainder, if any, went to the credit of the customer's 
account; if for less than the purchase, the commis- 
sions were added to the difference,and the sum went to 
his debit. Or ifthe first transaction wasa sale, it would 
be closed by a purchase of a like number of bushels. 
And here, if the purchase was upon a rising market, 
the customer lost, if upon a declining market, he 
gained, and his account was in each case debited or 
credited accordingly. Now when it is remembered 
that neither of the defendants had any actual connec- 
tion with the grain business, had no need to buy or sell 
grain of any kiund—the one being a young physician 
und the other an assistant in the office of the city 
treasury, and without the means, as the plaintiff knew, 
of purchasing such large quantities of grain, and as no 
grain was in fact delivered, each transaction being set- 
tled according to the difference in the market between 
the time of purchasing and the time of selling, or con- 
versely, between the time of selling and the time of 
purchasing—what inference should be drawn from such 
a state of facts other than that reached by the jury? 
The court charged the jury that ‘‘a contract for the 
sale of grain or other commodity, to be delivered at a 
future day, is not invalidated by the fact that it was to 
be delivered at a future day, nor by the additional fact 
that at the time of the making of the contract the ven- 
dor had not the goods in his possession, nor by the ad- 
ditional fact that at the time he had not entered into 
any contract to buy or procure the goods, nor by the 
further fact that at the time he had no reasonable 
prospect of procuring them for delivery, according to 
the tenor of the contract. Iu such case, ifeither party 
to the contract has the right to compel a delivery or 
receipt of the goods, it is a valid contract, although the 
parties thereto thereafter settle aud agree to close up 
the transaction by a payment of differences. Nor does 
the statute of Ohio, which has been read and com- 
mented upon in your hearing, apply to sales of grain or 
other goods for future delivery, where the only option 
is as tothetime of delivery within certaim limits.” 
Aud then charged that ‘an understanding between 
the vendor and vendee, at the time the contract is 
niude, that the goods shall not be delivered or received, 
but merely to pay or receive the difference between 
the price agreed upon and the market price at the time 
agreed upon for its delivery, brings the transaction 
within the statute, and is void. Nor does it matter 
what form the parties give to their contracts. * * # 
No amount of painstaking or legal exactness,’ they 
were told, could change the result, if the intention of 
the parties appeared to have been to deal in future op- 
tions simply. The case wasiu this regard fairly sub- 
mitted tothe jury, and we may add, that if it was 
proper for us to weigh the evidence, we would not fee} 
at all disposed to disturb the verdict. It matters little 
what devices may be used, or what phraseology may 
be adopted, for the purpose of giving to a transaction 
a fair mercantile appearance; if a court and jury are 
satisfied from all the circumstances in evidence that it 
is simply a wager in disguise, there is no rule of law 
nor principle of reason that can require them to disre- 
gard their convictions upon the subject. Persuasions 
so obtained are no more than the result of the aggre- 
gate proof of the evidence, by which, in every case, 
the verdict of the jury should be rendered; and no 
amount of what they may honestly believe to be per- 
jury can require them to disregard conclusions forced 
upon their minds by all the evidence in the case. 











The next question is, had the defendants the right 
on their coanter-claim to recover back the sums paid 
the plaintiff in the way of margins? This the court 
charged they had the right to do, “less the amount 
they received by the way of profits,”’ if the jury found 
under the instructions before given them that the 
‘contracts were gambling transactions,’’ and were 
known at the time to be such by the plaintiff. The 
plaintiff makes two objections to the right of the de- 
fendants to recover: (1) That he simply acted as agent 
of the defendants in making the purchases and sales, 
and that the money received by him was paid to the 
persons with whom he dealt on behalf of the defend- 
ants; and that he is therefore not the ** winner ’—the 
stutute, section 4270, Revised Statutes, simply provid- 
ing for a recovery against the *‘ winner’? by the loser 
ou any bet or wager. (2) That he paid the money over, 
according to the understanding, before notice or suit 
brought. If these purchases and sales of grain were in 
fact wagers ou the future price of the grain ostensibly 
dealt in, then it is clear that the relation of principal 
and agent did not exist between the defendants and 
the plaintiff; and that they were such was found by 
the verdict of the jury under proper instructions from 
the court. The parties to a wager stand in opposed 
relations, each acting for himself in the matter of 
making it. Both may be particeps criminis with re- 
spect to the crime—in other words, principals in its 
commission—but neither acts for the other. And this 
is so in many offenses against public policy, as in usury 
and the like. It isnot doubted but that in a sense 
either party toa wager may have an agent—that is, 
either may act for himself through another; as in this 
case, the defendants at first acted through Hale, who 
by theirdirection, put up the margins for them, and 
so the plaintiff may have acted for or with other par- 
ties in Chicago. But under the finding of the jury that 
the transactions between the parties were wagers, 
neither could have acted for the other. The ussump- 
tion of the plaintiff that he was buying or selling 
wheat for the defendants was a mere disguise adopted 
for the purpose of concealing the vature of the real 
transaction, and asit had no foundation in fact, the 
agency based upon it is alike a mere assumption, and 
had no real existence. The transactions were had di- 
rectly with the plaintiff, through his agent, Collins, at 
Cleveland. The money was received of the defend- 
auts by Collins, and transmitted to him at Chicago. 
If he saw fit to divide with others associated with him 
in making the wager, that was a matter of his own 
concern, but it cannot alter the case, nor affect the 
right of the defendants to recover from him as a 
“winner” under the statute. 

The cases cited and relied on by counsel for the 
plaintiff in error are without application here, for the 
reason that they are all cases where there was no ques- 
tion abouts the agency of the party from whom a recov- 
ery was sought. Smith v. Bromley, 2 Doug. 696, note; 
Bone v. Ekless, 5 Hurl. & N. 925, 928; Whart. Ag., 
§ 250. They established the well-settled principle that 
where money is delivered to an agent, to be apptied to 
an illegal purpose, while the agent has no right to re- 
tain it, yet where he has paid it overin accordance with 
the instructions to him, before notice from the princi- 
pal not to do so, no recovery can be had against him. 
For example, if suit had been brought by Buel and 
Watkins to recover of Hale the money placed in bis 
hands to be put up as margins with Lester, Hale, by 
way of defense, might have shown that he had placed 
the money as instructed before notice to him not to do 
so. But Lester can make no such defense, the charac- 
ter of agent having been simply assumed, to conceal 
the real nature of the relation between himself and 
the defendants, and to disguise what was known to be 
acrime. The relation was an assumed, and not a real 
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one, and is therefore no defense to the action given 
the loser by statute to recover of the winner money 
lost on a wager. 

The provisions of section 4270 are not directed 
against any particular form of gambling. The lan- 
guage is: ‘If any person, by playing at any game, or 
by means of any bet or wager, loses to any other per- 
son any sum of money or other thing of value, and 
pays or deliversthe same, or any part thereof, to the 
winner,’’? the person who so loses and pays may, 
within the time named, recover the same “ from the 
winner thereof.” The evilis the same whether the 
money is wagered upon the turn of a card, the result 
of a horse-race, or the course of the market; and the 
language is broad enough to include not only either of 
these forms of betting, but any form in which money 
is lost and paid to the ‘“* winner’’ upon a bet or wager. 
A wager is generally defined by lexicographers as 
something hazardous upon an uncertain event, and 
this agrees with its legal acceptation. As defined by 
Ansou: “A wager is a promise to pay money or trans- 
fer property upon the determination or ascertainment 
of an uncertain event.” Anson Cont. 166. With re- 
gard to the future, the market is always a matter of 
uncertainty and speculation. When left toits natural 
course, it will fluctuate from day to day, but still 
more so when manipulated by gamblers, who, under 
the disguise of buying and selling, simply lay wagers 
upon its future course. Such transactions the Legisla- 
ture has, in section 6934a, Revised Statutes, declared 
tobe gambling, and this section should be construed 
with section 4270, id., so as to suppress gambling upon 
the future price of grain and other commodities, as 
uponany other uncertain event, not merely because of 
its evilinfluence upon public morals, but because of 
its ruinous effect upon legitimate trade and commerce. 
In Pearce v. Foote, 113 Ill. 228, 239, Scott, J., in con- 
struing similar statutes in the State of Illinois, said: 
“Although the statutes being considered are highly 
penal, there is no warraut for construing them with 
any unreasonable strictness. They ought rather to 
have a just, if not liberal, construction, to the end the 
legislative intention may be accomplished—to prohibit 
all dealings in options in grains or other commodi- 
ties. Nothing is productive of more mischievous re- 
sults. Considerable fortunes secured by a life of hon- 
est industry have been lost ina single venture in ‘ op- 
tions.’ The evil is all the more dangerous from the 
fact it seemingly has the sanction of honorable com- 
mercial usage in its support. Itisa vice that has in 
recent years grown to enormous proportions. Legiti- 
mate transactions on the board of trade are of the ut- 
most importance in commerce. Such contracts, 
whether for immediate or future delivery, are valid in 
law, and receive its sanction and all the support that 
can be given to them. It is only against unlawful 
‘gambling contracts’ the penalties of the law are de- 
nounced, and no subtle finesse of construction ought to 
be adopted to defeat the end it isto be hoped may be 
ultimately accomplished.”’ 

{It may well be doubted whether it required the leg- 
islative declaration contained in section 6934a, Revised 
Statutes, that contracts for such options us are made 
punishable by it should be construed to be “ gambling 
contracts,” to bring them within the remedy given the 
loser against the winner by section 4270, id., for, being 
wagers upon an uncertain event, they would come 
within the letter and spirit of that section, without 
such legislative provision; and to so hold is not to give 
to the statute a liberal, but a strict, construction. We 
see no error in the charge of thecourt. It was liberal 
to the plaintiff, and in some respects more so than was 
required by the law and facts of the case. 


Judgment affirmed. 








CRIMINAL LAW—ASSAULT WITH DEADLY 
WEAPON—FAILURE TO PROVE THAT 
RIFLE WAS LOADED. 


MONTANA SUPREME COURT, MAY 2, 1892. 








STATE V. HERRON. 

Ou a prosecution for an attempt to commit an assault with a 
deadly weapon it appeared that defendant met a traveller 
in a road, and pointing a rifle toward him, commanded 
him to halt, saying to him, ‘* Turn around quick, or I will 
blow your head off;’’ and “*If you move another step for- 
ward I will blow your head off.” It was not shown that 
the rifle was loaded. Held, that the fact that the rifle was 
not loaded was a matter of defense, and the court erred 
in ruling as a matter of law that it was not a deadly 
weapon, 


Henri J. Haskell, attorney-general, W. S. Shaw, 
county attorney, and H. F’. Titus, for State. 


H. R&. Whitehill, for respondent. 


De Wirt, J. Itis not questioned but a loaded rifle 
is a deadly weapon. In this case a rifle was used. It 
was used with threats. The defendant said that he 
would blow Nelson’s head off. He thus threatened 
to do that which he could do only if the gun were 
loaded. The gun could be used, as threatened to be 
used, only when loaded. Under these circumstances, 
on an information for an attempt, must the State 
prove that the gun was loaded, or is it a matter of de- 
fense to show the fact (if it be a fact) that there was 
no loadin the gun? This was the proposition fairly 
before the District Court, and that upon which we will 
docide the appeal. It seems to be a first impression in 
this jurisdiction. Whether theinstrument in question 
was a deadly weapon has been held to be a question of 
fact for the jury. Deering v. State, 49 Ind. 56. Also 
that it wasa matter of law for the court. State v. 
Rigg, 10 Nev. 284: Bish. Crim. Law, § 335. It has also 
been held that it is sometimes a mixed question of law 
and fact. Id., § 335, note 4. But we may pass a de- 
cision of that point. The District Court took the 
matter as a question of law, and we will only inquire 
whether it was correctly decided from that point of 
view. Theauthorities are not uniform. In State v. 
Napper, 6 Nev. 113, it was directly held, in a case of 
this nature, that the court should have directed a ver- 
dict for the defendant, for the reason that it was not 
proven that the pistol was loaded. This case cites 
State v. Swails, 8 Ind. 524. But the latter was a very 
different case. Thereit seems to have appeared af- 
firmatively that the gun was charged with only pow- 
der and a light cotton wad, and the court held, in the 
State's appeal, that the following instruction was not 
error: “If you believe from the evidence that at the 
time the defendant fired the gun at said Lee it was not 
charged with any thing but powder and a light cotton 
wad, Swails being at the distance of forty feet from 
Lee at the time, and that at that distance the life of 
Lee was not at all endangered or put in jeopardy by 
the act of Swails in discharging the gun at him, in 
consequence of the manner in which it was loaded, the 
defendant cannot be convicted, although he may have 
thought that the gun was properly loaded with powder 
and ball, and although he may have intended to mur- 
der Lee.”’ This case is aiso referred to in Wharton on 
Criminal Law, section 1280, cited in the Nevada case 
above. The Nevada case also cites State v. Neal, 37 
Me. 468. But the Maine case does not go to any such 
extent as does the Nevada case. The case of Fast- 
binder v. State, 42 Ohio St. 841, decided by a divided 
court, and cited by respondent, was decided largely 
upon the ground that the circumstances of the case did 
not show an intent to commit the offense charged. It 
is said in State v. Shepard, 10 Iowa, 126: ‘‘Mr. Green- 
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leaf (vol. 1, § 59) states that the presenting a gun or 
pistol at a person is an assault. But he adds that 
‘ whether it be an assault to present agun or pistol, not 
loaded, but doing it in a manner to terrify the person 
aimed at, is a point upon which learned judges have 
differed in opinion.’ It is held to be such in Reg. v. 
St. George, 9 Car. & P. 483; State v. Smith, 2 Humph. 
457. And see Vaughan v. State, 3 Smedes & M. 553; 
State v. Benedict, 11 Vt. 236. But, on the contrary, see 
Blake v. Barnard, 9Car. & P. 626; Reg. v. Baker, 1 
Car. & K. 254; Reg. v. James, id. 530, which last two 
cases however were under a statute. Wharton on 
Criminal Law, 545, says that it is not an assault, 
aud cites only the above case of eg. v. Baker.’’ 
This opinion further holds: ‘After reviewing the 
question in its various lights, we are inclined to hold 
with those who regard it as an assault where the per- 
son aimed at does not know but that the gun is loaded, 
or has no reason to believe that it isnot.” Simply 
pointing a pistol at one, or drawing a weapon, is not 
in itself an assault, if the person so acting says or dues 
that which makes it clear that he has no intention to 
commit an assault. Such was the situation in the oft- 
cited example of him who laid his hand on his sword 
and said: “If it were not assize time, I would not take 
such language from you.’”’ And also the instance of 
one remarking: “‘Ifit were not for your gray hairs, I 
would tear your heart out.’”’ As remarked in Keefe v. 
State, 19 Ark. 192: *‘In these cases there was held to 
be no assault, because the words explained the act, and 
took away the idea of an intent to commit an assault.”’ 
See also Richels v. Stute, 1 Sneed, 606, aud State v. 
Church, 63 N. C. 15. 

But in the case at bar defendant's declarations of 
his intent to commit tbe assault are very plain. Nor 
does it matter that he put his threats in an alternative 
—that is, using the language, ** Turn around, or I will 
blow your head off.” In the language of the Arkansas 
case, supra: ‘* But where the weapon is drawn, and 
the threat to use it is merely conditional, it may never- 
theless be an assault. As where the defendant, stand- 
ing within a few feet of the prosecutor, presented a 
pistol at him, saying, ‘If you do not turn the negro 
loose, [ will shoot you,’ ete. State v. Cherry, 11 Ired. 
475. So where the defendant raised an axe, within 
striking distance of another, and said, ‘Give up the 
gun, or I'll split you down,’ and the person at the time 
did not give up the gun, but proposed some arrange- 
ment, upon which the defendant let the axe down, it 
was held that he was guilty of an assault. State v. 
Morgan, 3 Ired. 186.’" Seealso Beach v. Hancock, 27 
N. H. 223, and Aichels v. Stute, supra. Cases wherein 
it appears in evidence that the gun was not Joaded are 
not in point. Ifthe gun had been shown to be un- 
loaded, that would have presented another question, 
upon which we are not now called upon to pass. This 
case is a prosecution foran attempt. The attempt is 
clear. The intent is expressly declared by defendant 
himself. The ability is proven-—that is, if the gun was 
loaded. Under these circumstances, it has been held 
that the gun is presumed to be loaded (see Keefe v. 
State, Beach v. Hancock and Richels v. State, supra), 
and that the fact that it was unloaded was a matter of 
defense. See cases last above, and Crow v. State, 41 
Tex. 468. 

We find the following in Russell on Crimes, volume 
1, page 1019: “ It has been laid down by avery learned 
judge, notwithstanding a contrary opinion ip an ear- 
lier case, that ifa person present a pistol, purporting 
to be a loaded pistol, so near as to produce danger to 
life if the pistol had gone off, itisan assault in point 
of law, although in fact the pistol be unloaded. The 
learned judge said: ‘ My idea is that it is an assault to 
present a pistol at all, whether loaded or not. If you 
threw the powder out of the pan, or took the percus- 





sion cap off, and said to the party ‘‘Tbhis is an empty 
pistol,” then that would be no assault, for there the 
party must see that it was not possible that he should 
be injured; but if a person presents a pistol which has 
the appearance of being loaded, and puts the party 
into fear and alarm, that is what it is the object of the 
law to prevent.”’ Reg. y. St. George, 9 Car. & P. 483. See 
also Whart. Crim. Law, § 1244, and State v. Church, 
supra. Although there is a division of views in the 
decided cases, we think that the better opinion is that 
ifa firearm is the alleged deadly weapon—-a weapon 
the only ordinary use of which is by its being loaded— 
if itbe pointed at the complainant in a threatening 
manner, if defendant make threats to shoot, if the cir- 
cumstances are such as would exist if one were using 
a loaded gun—in short, that if all the elements of the 
offense be made out, as required by the criminal laws 
and procedure, except the direct, we may say visual, 
proof that the weapon is loaded—under these circum- 
stances a direction tothe jury to acquit is error; and 
that the fact that the gun was unl»aded (if such be the 
fact) is a matter of defense. Such view seems to be 
held by the weight of authority, and such is the only 
practical view in the enforcement of the statute in ref- 
erence to assaults with deadly weapous of this charac- 
ter. 

It is therefore ordered that the judgment of the Dis- 
trict Court be reversed, and the case remanded for a 
new trial. 


BuakeE, C. J., and HArwoop, J., concur. 


a 


NEGLIGENCE OF LESSOR — DANGEROUS 
PREMISES — NUISANCE — LICENSE. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
MAY 3, 1892. 





STERGER V. VANSICKLEN. 

A decayed stairway in the rear of leased premises does not 
constitute a nuisance as to the occupant of an adjoining 
house, soas to make the lessor responsible under his 
covenant to repair, for an injury sustained by such neigh- 
bor while walking on the stairway. 

While plaintiff was on premises adjoining her own, seeking 
her children, who were accustomed to play there, she was 
injured by the breaking of a decayed stairway. Held, 
that she could not recover from the owner of such prem- 
ises on the ground that he negligently permitted the 
stairs to remain in an unsafe condition, because she being 
on the premises without invitation, and as a mere licen- 
see, the owner owed her no duty of protection. 


BY this action the plaintiff seeks to recover damages 

for injuries sustained under the following circum- 
stances: On theafternoon of June 20, 1886, while de- 
scending the steps leading from the ground to the rear 
stoop of the premises knownas ** No. 68 Schenck ave- 
nue,” Brooklyn, a step broke, causing her to fall, and 
resulting in injury. The premises were owned by the 
defendant, but occupied by one Leopold, a tenant,who 
entered into possession abont the Ist of March, 1884. 
The plaintiff occupied the house next adjoining, and 
between four and five feet from the one in which Leo- 
pold resided. The premises were separated in the rear 
by a fence, through which an opening had been made 
by knocking off some of the boards. It appeared that 
the defendant knew of the condition of the steps, and 
agreed to repair them, and he offered evidence tend- 
ing to show that he made an agreement with the ten- 
ant by which be was to make the repairs for a fixed 
sum, which was deducted from the rent. This testi- 
mony was to some extent controverted, and plaintiff's 
counsel having asked to go to the jury before the court 
dismissed the complaint, the refusal of such request is 
assigned for error on this review. But appellant’s con- 
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tention cannot avail if, adopting the view of the evi- 
dence most favorable to her, a dismissal of the com- 
plaint was required. 


James D. Bell, for appellant. 
A, Sims, Jr., for respondent. 


PARKER, J. Weare of the opinion that the evidence 
does not permit a recovery. No contractual relation 
exists between the plaintiff and defendant. Thecove- 
nant of the landlord to repair does not inure to the 
benefit of a stranger sustaining injury because of its 
breach. Odell v. Solomon, 99 N. Y. 635. But when the 
occasion of the injury constitutes a nuisance as to the 
party complaining, then a landlord may be chargeable 
in damages, on the ground that he maintains a nui- 
sance, where the contract of letting contains a cove- 
nant authorizing him to re-enter for the purpose of 
making repairs. Ahern v. Steele, 115 N. Y. 203. We 
are thus brought to the question whether the decayed 
steps in the rear of defendant’s premises, leading from 
the ground to a stoop, constituted a nuisance as to the 
plaintiff, who occupied an adjoining house. If so, the 
defendant, by reason of his covenant to repair, may 
be responsible for the injury occasioned to plaintiff 
while walking down them. This inquiry admits of but 
one answer, aud does not seem to be worthy of the ci- 
tation of authority, but it may not be out of place to 
refer to the cases cited by the appellant. It may be 
observed, in passing, that the owner may ordinarily 
exercise such dominion over, and make such use of, his 
real estate, as he chooses, provided the rights of others 
are not thereby violated. No right of the plaintiff was 
violated. The enjoyment of the premises occupied by 
her was not interfered with. Had she remained on 
them the injury would not have occurred. But she 
chose to go on private property, and up or down back 
steps, over which she had no authority, and as to 
which she had acquired no such interest, by contract 
or otherwise, as would have entitled her to demand as 
aright that the so-called nuisance be abated. As to 
her, it was not a nuisance, because it did not invade 
either her property or personal rights. Murphy v. 
City of Brooklyn, 98 N. Y. 642. Appellant cites T'imdin 
v. Oil Co., 126 id. 514, where it is held that if an owner 
lease premises without abating an existing nuisance, 
he is liable to respond in damages for an injury result- 
ing therefrom. But that case has no application here. 
The nuisance complained of was dangerous to the pub- 
lic and the adjoining owner. The wall of a building 
was so out of repair that it fell over upon the tracks of 
arailroad company, killing plaintiff's intestate while 
engaged in repairing the track. 

In Beck vy. Carter, 68 N. Y. 283, the owner made an 
excavation on his own land, but so near tothe highway 
as to render travel thereon dangerous, and failed to 
guard it; and the instruction of the trial court to the 
jury that the excavation was a nuisance if made in the 
highway, or so near it that a person exercising ordi- 
nary care was liable to fall into it, was sustained, the 
court holding that the circumstances of that case im- 
posed a duty on the defendant to protect the excava- 
tion. It appeared that the excavation had been made 
in a place long used by the public, and the character of 
the user was thus described by the court: “It was not 
the case of a bare permission by the owner to cross his 
land adjoining a public street. The land had, by use 
long continued, been made, for the time being, a pub- 
lic place and part of the highway.’’ While the court 
held that the situation presented by the evidence sup- 
ported the judgment, it did not fail to emphasize the 
general rule that the owner of property has the right 
to put his property to such use as he chooses, ‘“‘and in 
the absence of special circumstances, if a person tray- 
elling on a highway deviates therefrom, and falls into 








a pit or excavation on the adjacent lana, the owner is 
not responsible for the resulting injury.’”’ There are 
cases where the use to which an owner of property 
puts it is of such a public character that he is bound to 
observe reasonable care in keeping it in such a condi- 
tion as to save harmless those who are invited to come 
on to it for the benefit and profit of the owner. Cases 
of this kind are considered by this court in Clancy v. 
Burne, 56 N. Y. 129. 

A drayman, in the ordinary course of his business, 
drove a horse upon pier No, 34, North river, and a 
rotten plank giving way, the horse fell through and 
was killed. In the opinion by Folger, J., it is said that 
the occupant is liable ‘*‘for an injury to the property 
of a person lawfully upon it therewith.” ‘This is not 
put upon the ground that the south half of the pier 
was a public place or highway. It was private prop- 
erty to a certain degree, though held as such for pub- 
lic objects. * * * By the use to which it was put 
by the occupant, from which a profit to him was di- 
rectly or indirectly Gerived, and which persons of the 
calling of plaintiff aided, there was a license and an in- 
vitation given to the plaintiff tocome and go ou this 
pier in the following of his employment, * * *” 
and thus ‘‘ was imposed on him the duty of taking care, 
so long as it was thus kept open, that those who had a 
lawful right to gothere could do so without danger to 
their property.’’ Swords v. Edgar, 59 N. Y. 28, was a 
case of injury by a defective pier, and the court said: 
‘Though the pier be private property, and though it 
be granted that the owner or occupant thereof might 
at any time close it, and refuse entrance upon it toany 
and all persons, yet so long as it was kept open to that 
portion of the public of which the intestate was one, 
for the profit of defendant’s lessees, there was upon 
such lessees, primarily, the duty of taking care, so long 
as it was thus kept open, that those who had lawful 
right to go there could do so without incurring danger 
to their persons.”’ But a further consideration of 
cases is neither needful nor useful. No case has been 
found, nor do I think can be, which supports the con- 
tention that as to this plaintiff the decayed back stairs 
of a private residence, under the circumstances proven, 
coustitute @ nuisances. 

As there is no injury, in a legal sense, which 
can give a right of action, unless it is occa- 
sioned by a violation of some duty owing to the in- 
jured, there remains for consideration but one other 
ground on which it is claimed that defendant’s liabil- 
ity can be predicated. It is urged that a recovery can 
be supported because the defendant negligently per- 
mitted the stairs to remain in an unsafe condition. 
The question is therefore presented, did the defend- 
ant’s duty require the exercise of any care to protect 
the plaintiff while on the premises? The fact that a 
landlord leases premises with a condition that he may 
re-enter for the purpose of making repairs does not en- 
large his responsibility as to third persons, or burden 
him with the duty as to them, of observing any greater 
degree of care than would be required were he in pos- 
session. As it may tend to avoid confusion therefure 
we will consider the question of negligence from the 
standpoint of actual occupation by the owner, this de- 
fendant. It will be well to get in mind first the situa- 
tion of the premises, and the circumstances surround- 
ing and leading up to theinjury. For such purpose, 
we will take the testimony of the plaintiff. At the 
time of the injury she occupied the house next to, and 
between four and five feet from, the house of defend- 
ant, where the injury occurred. Between the houses 
was a fence, and in the rear of the houses an opening 
had been made by knocking some boards off. Her lit- 
tle girls were accustomed to go into the yard and play, 
and on the 20th of June, 1886, about half-past five in 
the afternoon, plaintiff went over to bring the chil- 
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dren home. They were then in the house, and as she 
was walking down the back steps, holding one of them 
by the hand, the fourth or fifth step from the bottom 
broke, and her foot went through, causing her to fall 
to the ground, resultingininjury. From these facts 
it appears that the plaintiff was not brought within 
the risk of these unsafe steps by the occupier’s invita- 
tion on a matter of common interest or in the exer- 
cise of a right. She was therefore a mere licensee. 
** Permission involves leaveand license, but it gives no 
right. If I avail myself of permission to cross a man’s 
land, I do so by virtue of a license, not of aright. It 
is an abuse of language tocallitaright. It is an ex- 
cuse or license, so that a party cannot be treated as a 
trespasser.” Martin, B., in Bolch v. Smith,7 Hurl. & 
N. 745. 

The general rule is that a licensee must take the 
property as he finds it. Mr. Pollock, in his work on 
Torts, states the rule as follows: ‘‘ Persons who by the 
mere gratuitous permission of owners or occupiers, 
take a short cut across a waste piece of land, or pass 
over private bridges, or have the run of a building, 
cannot expect to find the land free from holes or 
ditches, or the bridges to be in safe repair, or the pas- 
sages and stairs to be commodious and free from dan- 
gerous places.’’ The exceptions to which he alludes 
need not be mentioned, for they are not in point here. 
Mr. Pollock cites, in support of the rule quoted, Eng- 
lish decisions mainly ; but the same rule has been gen- 
erally, if not universally, applied in the various juris- 
dictions in this country. In Severy v. Nickerson, 120 
Mass. 306, a laborer employed in loading ice on board 
a vessel from the wharf, after finishing his work, went 
on board the vessel for the gratification of his curios- 
ity, and there fell down an open hatchway and broke 
his leg. Devens, J., speaking for the court, said: ‘*The 
distinction which exists between the obligation which 
is due by the owners of premises to a mere licensee, 
who enters thereon without any enticement or induce- 
ment, and to one who enters upon lawful business by 
the invitation, either expressed or implied, of the pro- 
prietor, is well settled. The former enters at his own 
risk. The latter has a right to believe, that taking 
reasonable care of himself, all reasonable care has been 
used by the owner to protect him, in order that no in- 
jury may occur.” 

In Larmore v. Iron Co., 101 N. Y. 391, the plaintiff, 
an employee of defendant, quit work two days before 
the injury on account of the supposed danger incident 
to the work at the pit where he was employed. At the 
suggestion of the foreman of that pit, ae applied at an- 
other pit, and was engaged to commence work there 
onthe following Monday, and while near a machine 
used in raising buckets of ore from the mines to the 
surface of the ground, a lever was thrown out of its 
socket, and flying around, struck and broke his legs. 
It was held that he could not recover, the court say- 
ing: ‘He was on the premises, at most, by the mere 
implied sufferance or license of the defendant, and not 
on its invitation, express or implied; nor was he there 
in any proper sense, on the business of the company. 
* * * The fact that the plaintiff had, on going to 
pit No. 10, engaged to commence work on the follow- 
ing Monday, did not change his relation to the com- 
pany, or make him other than a mere licensee on the 
premises.” That case is decisive of the one under 
consideration, so far as the question of negligence is 
concerned; for it is an authority for the assertion that 
plaintiff's own testimony establishes conclusively that 
while she was on defendant’s premises she was, at 
most, a mere licensee. 


The judgment should be affirmed. 


All concur, except Haicut, J., not voting. 





CONTRACT — ILLEGAL— SALE OF INTOXI- 
CATING LIQUORS TO BE ILLEGALLY SOLD 
IN ANOTHER STATE. 


MASSACHUSETTS SUPREME JUDICIAL COURT, MAY 


6, 


GRAVES V. JOHNSON. 


A contract of sale of intoxicating liquors in Massachusetts, 
with a view to their being resold in another State con- 
trary to the laws of that State, is void, and the price can- 
not be recovered. Webster v. Munger, 8 Gray, 584, fol- 
lowed. 





A. J. Pratt, for plaintiffs. 
C. C. Powers, for defendant. 


Ho.mes, J. This isan action for the price of in- 
toxicating liquors. It is found that they were sold and 
delivered in Massachusetts by the plaintiffs to the de- 
fendant, a Maine hotel-keeper, with a view to their be- 
ing resold by the defendant in Maine against the laws 
of that State. These are all the material facts reported, 
but these findings we must assume were warranted, as 
the evidence is not reported, so that no question of the 
power of Maine to prohibit the sale is open. The only 
question is whether the facts as stated show a bar to 
this action. 

The question is to be decided on principles which we 
presume would prevail generally in the administra- 
tion of the common law in this country. Not only 
should it be decided in the same way in which we 
should expect a Maine court to decide upon a Maine 
contract presenting a similar question, bnt it should be 
decided as we think that a Maine court ought to de- 
cide this very case if the action were brought there. It 
is noticeable, and it has been observed by Mr. Pollock, 
that some of the English cases which have gone fur- 
thest in asserting the right to disregard the revenue 
laws of a country other than that where the contract 
is made and is to be performed, have had reference to 
the English revenue laws. Holman v. Johnson, 1 Cowp. 
341; Poll. Cont. (5th ed.) 308. See also MeJ/ntyre v. 
Parks, 3 Mete. (Mass.) 207. 

The assertion of that right however no doubt was in 
the interest of English commerce { Pellecat v. Angell, 2 
Cromp., M. & R. 311, 313) and has not escaped criticism 
(Story Confl. Laws, §§ 254, 257, note; 3 Kent Com. 265, 
266; Whart. Confl. Laws, § 484), although there may be 
a question how far the actual decisions go beyond 
what would have been held in the case of an English 
contract affecting only English laws. See Hodgson v. 
Temple, 5 Taunt. 181; Brown v. Duncan, 10 Barn. & C. 
93, 95, 98; Harris v. Runnels, 12 How. 79, 83, 84. 

Of course it would be possible for an independent 
State to enforce all contracts made and to be performed 
within it without regard to how much they might con- 
travene the policy of its neighbors’ laws. But in fact 
no State pursues such & course of barbarous isolation. 
Asa general proposition it is admitted that an agree- 
ment to break the laws of a foreign country would be 
invalid. Poll. Cont. (5th ed.) 308. The courts are 
agreed on the invalidity of a sale when the contract 
contemplates a design on the part of the purchaser to 
resell contrary to the laws of a neighboring State, and 
requires an act on the part of the seller in furtherance 
ofthe scheme. Waymell v. Reed, 5 T. R. 599; Gaylord 
v. Soragen, 32 Vt. 110; Fisher v. Lord, 63 N. H. 514; 
Hull v. Ruggles, 56 N. Y. 424, 429. 

On the other hand, plainly it would not be enough 
to prevent a recovery of the price that the seller had 
reason to believe that the buyer intended to resell the 
goods in violation of law. He must have known the 
intention in fact. Finch v. Mansfield, 97 Mass. 89, 92; 
Adams v. Coulliard, 102 id. 167, 173. As in the case of 
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torts, a man has the right to expect Jawful conduct 
from others. In order to charge him with the conse- 
quences of the act of an intervening wrong-doer, you 
must show that he actually contemplated the act, 
Hayes v. Hyde Park, 153 Mass. 514-516. . 

Between these two extremes a line is to be drawn. 
But as the point where it should fall is to be deter- 
mined by the intimacy of the connection between the 
bargain and the breach of the lawin the particular 
case, the bargain having no general and necessary ten- 
dency to induce such a breach, it is not surprising that 
courts should have drawn the line in slightly different 
places. It has been thought not enough to invalidate 
a sale that the seller merely knows that the buyer in- 
tends to resell in violation even of the domestic law. 
Tracy v. Talmage, 14 N. Y. 162; Hodgson v. Temple, 5 
Taunt. 181. So of the law of another State. McJntyre 
v. Parks, 3 Mete. (Mass.) 207; Sortwell v. Hughes, 1 
Curt. 244; Green v. Collins, 3 Cliff. 494; Hill v. Spear, 
50 N. H. 253. Dater v. Earl, 3 Gray, 482, is a decision 
on New York law. 

But there are strong intimations in the later Massa- 
chusetts cases that the law on the last point is the 
other way (Suit v. Woodhall, 113 Mass. 391, 395; Linch 
v. Mansfield, 97 id. 89, 92), aud the English decisions 
have gone great lengths in the case of knowledge of 
intent to break the domestic law. Pearce v. Brooks, 
L. R., 1 Exch. 213; Tuylor v. Chester, L. R., 4 Q. B. 309, 
3lL. 

However this may be, it is decided that when a sale 
of intoxicating liquor in another State has just so much 
greater proximity to a breach of the Massachusetts 
law as is implied in the statement that it was made 
with a view to such a breach, it is void. Webster v. 
Munger, 8 Gray, 584; Orcutt v. Nelson, 1 id. 536, 541; 
Hubbell v. Flint, 13 id. 277, 279; Adams v. Coulliard, 
102 Mass. 167, 172,175. Even in Green v. Collins and 
Hill v. Spear the decision in Webster v. Munger seems 
to be approved. See also Lungton v. Hughes, 1 Maule 
&S. 595; M’ Kinnell v. Robinson, 3 Mees. & W. 434, 441; 
White v. Buss, 3 Cush. 448. If the sale would not have 
been made but for the seller’s desire to induce an un- 
lawful sale in Maine, it would be an unlawful sale on 
the principles explained in Hayes v. Hyde Park, 153 
Mass. 514, and Tusker v. Stanley, id. 148. The overt 
act of selling, which otherwise would be too remote 
from the apprehended result—an unlawful sale by 
some one else—would be connected with it, and taken 
out of the protection of the law by the fact that that 
result was actually intended. Wedo not understand 
the judge to have gone so far as we have just supposed. 
We assume that the sale would have taken place what- 
ever the buyer had been expected to do with the 
goods. But we understand the judge to have found 
that the seller expected and desired the buyer to sell 
unlawfully in Maine, and intended to facilitate his do- 
ing so, and that he was known by the buyer to have 
that intent. The question is whether the sale is saved 
by the fact that the intent mentioned was not the con- 
trolling inducement to it. As the connection between 
the act in question, the sale here, and the illegal result, 
the sale in Maine —its teudency to produce it—is only 
through the later action of another man, the degree of 
connection or tendency may vary by delicate shades. 
If the buyer knows that the sale is made only for the 
purpose of facilitating his illegal conduct, the connec- 
tion is at the strongest. If the saleis made with the 
desire to help him to his end, although primarily made 
for money, the seller cannot complain if the illegal 
consequence is attributed to him. If the buyer knows 
that the seller, while aware of his intent, is indifferent 
to it or disapproves of it, it may be doubtful whether 
the connection is«sufficient. Compare Com. v. Church- 


ill, 136 Mass. 148, 150. It appears to us not unreasonable 
to draw the line as it was drawn iu Webster v. Munger, 








and to say that when the illegal intent of the buyer is 


not only known to the seller, but encouraged by the 
sale as just explained, the sale is void. The accomplice 
is none the less an accomplice that he is paid for his 
act. See Com. v. Harrington, 3 Pick. 26. 

The ground of the decision in Webster v. Munger is 
that contracts like the present are void. If the con- 
tract had been valid it would have been enforced. 
Dater v. Earl, 3 Gray, 482. As we have said or implied 
already, no distinction can be admitted based on the 
fact that the law to be violated in that case was the 
lex fori. For if such a distinction is ever sound, and 
again if the same principles are not always to be ap- 
plied whether the law to be violated is that of the 
State of the contract or of another (see Tracy v. Tal- 
mage, 14 N. Y. 162, 213), at least the right to con- 
tract with a view to the breach of the laws of another 
State of this Union ought not to be recognized as 
against a statute passed to carry out fundamental be- 
liefs about right and wrong shared by a large part of 
our own citizens. Territt v. Bartlett, 21 Vt. 184, 188, 
189. In the opinion of a majority of the court this 
case is governed by Websler v. Munger, and we believe 
that it would have been decided as we decide it if the 
action had been brought in Maine instead of here, 
Banchor v. Mansel, 47 Me. 58. 

Exceptions sustained. 


—— — 


NEGLIGENCE—MANUFACTURE OF DEFEC- 
TIVE ARTICLE—LIABILITY TO THIKD 
PERSON. 


MINNESOTA SUPREME COURT, APRIL 21, 1892. 


ScuuBert Vv. J. R. CLARK Co. 

If one engaged in the business of manufacturing goods not 
ordinarily of a dangerous nature, to be put upon the mar- 
ket for sale and use, so negligently constructs an article 
that it will obviously endanger the life or limb of any one 
who may use it, and knowing such defects, and that the 
same are so concealed that they are not likely to be dis- 
covered, puts the article in his stock of goods for sale, he 
is liable for injuries caused by such negligence to one 
into whose hands the dangerous implement comes for use 
in the usual course of business, even though there be no 
contract relation between the latter and the manufac- 
turer. 


Welch, Botkin & Welch, for appellant. 
F. B. Larabee, for respondent. 


Dickinson, J. The sufficiency of the complaint as 
showing aright to recover against the defendant is 
here for decision. The facts of the case, as shown by 
the complaint, may be thus stated: The plaintiff, a 
house painter, was in the employ of one Phelps. He 
was engaged in the work of painting the interior of a 
certain building. His employer, Phelps, asa pur- 
chaser, ordered from a retail merchant a new ten-foot 
step-ladder, directing that it be delivered to the plain- 
tiff at the place where he was at work. The merchant, 
not having such a ladder in his stock of goods, ordered 
the defendant corporation to deliver such a step-lad- 
der to the plaintiff for bisuse. The defendant deliv- 
ered a ladder to the plaintiff pursuant to that order. 
This we construe to have been a purchase by the mer- 
chant from the defendant. The defendant was a man- 
ufacturer of such goods, and the ladder so delivered 
had ‘** theretofore’’ been manufactured by it ‘‘to be 
sold for the purpose of being used.’’ It was made of 
poor, cross-grained and decayed lumber, and “ was so 
insufficientin strength as to be dangerous to the life 
and limb of this plaintiff and whoever might use the 
same.’’ It is alleged that the defendant knew, or 
ought to have known, such defects and insufficiency. 
Neither the plaintiff nor his employer nor the mer- 
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chant from whom the latter ordered the ladder knew 
such defects, and it was so varnished, viled and painted 
that they could not discoverthem. The plaintiff, sup- 
posing the ladder to have been made of good material, 
and to be of sufficient strength, proceeded to use it in 
the performance of his work, and while he was stand- 
ing on it, seven feet above the floor, it broke without 
his fault, causing him to fall and he was thereby in- 
jured. The complaint is defective in not stating, but 
leaving it only to be inferred, that the ladder broke by 
reason of the alleged defects, but this fault is not re- 
lied upon by the appellant, and we pass it over to con- 
sider the real merits of the case. 

Let us consider more particularly wherein the de- 
fendant is shown to have been guilty of a wrong to- 
ward the plaintiff, of which the latter may complain, 
or what legal duty the defendant owed to the plaintiff, 
or generally to any one who, in the ordinary course of 
events, might procure the ladder for use. There was 
no contract relation between the plaintiff and the de- 
fendant, and hence no contract obligation for the vio- 
lation of which the plaintiff can recover. Neither the 
plaintiff nor even his employer was a party to the con- 
tract of sale pursuant to which the ladder was deliv- 
ered to the plaintiff. He did not stand in any relation 
of privity with the contracting parties, the retail mer- 
chant who purchased, and the defendant who sold the 
ladder. The contract was not entered into nor exe- 
cuted for his benefit, and if there was any breach of 
the contract the plaintiff has no right of action merely 
for that. Ifthe defendant is liable it must be upon the 
ground that the circumstances under which the ladder 
was manufactured and delivered were such that the 
neglect to disclose the existence of the defect was a 
wrong, a neglect of a duty recognized by law inde- 
pendent of contract. Accepting the allegations of the 
complaint as true, we assume that by reason of the de- 
fects complained of the ladder was dangerous to the 
life or limb of a person using it in the way in which 
such articles are ordinarily used. If there was any 
legal duty resting on the defendant for the breach of 
which the plaintiff can complain it will be more appar- 
ent if the alleged negligence and consequent injury are 
brought into close proximity. Hence we will for the 
present assume that when the ladder was delivered di- 
rectly to the plaintiff for his use by the defendant the 
latter knew the concealed defects, and had reason to 
apprehend that the use of it by the plaintiff, or by any 
one, would be attended by serious personal injury. It 
would constitute an actionable wrong for the defend- 
ant to thus knowingly and unnecessarily do what it 
had reason to suppose would result in injury to the 
plaintiff without the intervention of any fault cr neg- 
lect on his part or on the part of any other person. If 
the defendant knowingly delivered such an article for 
the plaintiff's use, it was his duty to warn him of the 
danger by disclosing the hidden defects, and neglect 
of that duty would constitute actionable negligence. 
Every one may be supposed to understand that such 
articles are manufactured, sold, disposed of with a 
view to their being used. They are valuable and sal- 
able only because of their supposed fitness fur use, 
One who procures such an article, either from a man- 
ufacturer or from a retail dealer, would ordinarily as- 
sume without inquiry, and without express warranty, 
that it is what it appears to be, a thing intended for 
actual use, and that it bas not been so negligently 
manufactured that by reason of concealed defects its 
use would be attended with danger of serious injury. 
And this must be supposed to be understood by the 
person who disposes of it, and if, knowing the exist- 
ence of such defects, he neglects to disclose them, so 
that the other party may be warned of his danger, such 
neglect amounts to bad faith. Under such circum- 
stances silence would partake of the nature of an as- 








surance that the thing had not any such known but 
concealed dangerous defects. Silence would have the 
effect and the quality of deceit. 

The following cases may be cited as instances in 
which, although there were no contract relations be- 
tween the parties, a legal duty toward the person in- 
jured has been recognized: Thomas v. Winchester, 6 
N. Y. 397, was an action by a person whose physician 
had prescribed for her use asa remedy the extract of 
dandelion, which is a harmless drug. A druggist 
furnished her what was supposed to be extract of dan- 
delion, taking it from a jar so labelled by the defend- 
ant, the manufacturer. With that label on the jar the 
defendant had sold it to a dealer in drugs, from whom 
the druggist who dispensed it for the plaintiff's use 
had purchased it. In fact the jar contained extract of 
belladonna, a poison. The defendant was held liable 
for injury suffered by the plaintiff from taking the mis- 
labelled poison. A similar case was that of Norton v. 
Sewull, 106 Mass. 143, where the defendant, an apothe- 
cary, negligently sold a deadly poison—laudanum—in 
place of a harmless medicine—rhubarb—which had 
been called for. The purchaser procured it to admin- 
ister to his servant. Theservant having died from the 
effect of the poison, his administrator was allowed to 
maintain an action forthe negligence. In Elkins v. 
McKean, 79 Penn. St. 493, 502, it was considered that, 
if refiners and vendors of petroleum put on the mar- 
ket for sale for illuminating purposes an oil which they 
knew to be below the legal fire test, they would be lia- 
ble for a death caused by the explosion of « lamp, even 
though the oil had been purchased from an intermedi- 
ate dealer. In Wellington v. Oil Co., 104 Mass. 64, the 
principle of general duty and liability, independent of 
contract relations, was carried very far. The defend- 
ant, knowing naphtha to be an explosive fluid, dan- 
gerous for use for illuminating purposes, sold it to a 
retail dealer, knowing thatthe latter intended to sell 
it for such use. The plaintiff purchased from the re- 
tail dealer for that purpose, both he and the seller be- 
ing ignorant of the dangerous nature of the substance. 
The plaintiff was held entitled to recover for injuries 
suffered from its use. The case of Bishop v. Weber, 139 
Mass. 411, was this: The plaintiff attended a ball, for 
which he had purchased a ticket. The defendant, a 
caterer, had been employed to provide refreshments 
for those whv should attend the ball. The plaintiff 
partook of the food furnished by the defendant, which 
was alleged to have been unwholesome and poisonous. 
The defendant was heldliable. Iu Heaven v. Pender, 
11 Q. B. Div. 503, Brett, M. R., laid down in general 
terms the rule of duty and liability, even in the absence 
of a contract relation between-the parties, sufficiently 
broadly to cover this case, and to hold the defendant 
to responsibility if the case were as we are assuming it 
to have been. While the other justices decline to 
adopt the general test of liability which was stated by 
the master of the rolls, they declare that they did not 
intend to express a doubt as to the principle that any 
one who leaves a dangerous instrument—as a gun—in 
such away as to cause danger, or who, without due 
warning, supplies to others for use an instrument or 
thing which to his knowledge, from its construction or 
otherwise, is in such a condition as to cause danger, 
not necessarily incident to the use of such an instru- 
ment or thing, isliable for injury caused to others by 
reason of his negligent act. In George v. Skivington, 
L. R., 5 Exch. Cas. 1, a husband purchased from the 
defendant a chemical compound as a hair wash for his 
wife’s use. It proved to be of a harmful nature, and 
the wife’s health was injured. She was allowed to 
maintain an action forthe injury. In this connection 
should also be cited, as recognizing a duty independent 
of contract relations, Moon v. Railroad Co. (Minn.), 
48 N. W. Rep. 679, 680. See also Cooley Torts (2d ed. ), 560. 
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There is another class of cases in which the element 
of contract relation was involved, but in which the 
conduct of the defendant in concealing or not disclos- 
ing a danger which he knew or had reason to appre- 
hend was treated as being in the aature of a fraud or 
deceit. See Mursh vy. Webber, 13 Minn. 109, 114; Jeff- 
rey Vv. Bigelow, 13 Wend. 518, which were cases of the 
sale of domestic animals, the vendor knowing that 
they were infected with a contagious disease. French 
v. Vining, 102 Mass. 132, was a sale of hay to be used 
by the purchaser for feeding her cow, the seller (de- 
fendant) knowing, but not disclosing the fact, that 
white lead bad been spilled upon the hay from which 
that sold had been taken. The defendant was held 
liable for the death of the cow, although he had at- 
tempted to remove all of the hay that had been injuri- 
ously affected, and supposed that he had done so. The 
opinion in this case gives prominence to the feature 
of the wrong in not disclosing the fact. Of such cases 
it may be observed that the conduct of the defendant 
could not be deemed thus wrongful unless it involved 
the breach of a legal duty. The conclusion must rest 
upon and presupposes the existence of a duty, recog- 
nized as such by the law, to disclose the concealed de- 
fect, concerning which the other party is presumably 
ignorant. If there is sucha duty its neglect, followed 
by injury proximately resulting, constitutes action- 
able wrong. 

We have heretofore assumed that the defendant 
knew the defects when it delivered the ladder to the 
plaintiff. But our statement of the case shows that 
such was not the fact, or at least it does not appear 
from the complaint that it was so. It seem from the 
complaint that at some time prior to the ordering and 
delivery of the article the defendant in the course of 
its business of manufacturing such goods had negli- 
gently constructed this ladder for sale, but not (as we 
will assume in favorof the defendant) with any specific 
intention or anticipations as to who might purchase or 
use it, but only intending that it should go into its 
stock of goods of that kind, to be sold in the usual 
course of business, and thus at length come to the 
hands of some one who would purchase it for actual 
use. The defendant is to be deemed to have known 
the fact alleged—that the dangerous defects were con- 
cealed by the application of oil, paint and varnish— 
although we do not understand that this was applied 
for the purpose of concealing such defects. It would 
seem that after that was done the defendant could not 
have distinguished this ladder from any other of its 
mapufactured goods of alike kind. If then the de- 
fendant did not know, and could not have discovered, 
at the time of delivering this ladder to the plaintiff, 
that it was defective, there could be no wrong in not 
then disclosing the existence of defects in this particu- 
lar article, which were neither known nor discover- 
able, and the question of the defendant’s liability 
reaches back to the time of manufacturing and putting 
into its stock of goods for sale an article then known 
to be dangerously defective, the defects being con- 
cealed, and not likely to be discovered, either by any 
intermediate purchaser standing between the defend- 
ant and the person who might procure the ladder for 
use, or by the latter person. We shall assume then 
that there was no wrongful conduct when the ladder 
was delivered, but only, if at all, when it was manu- 
factured and put in the defendant’s general stock for 
sale. In this view of the case the wrongful conduct of 


the defendant and the injury resulting therefrom 
would be somewhat more widely separated in time and 
in the order of events than in the case as we have here- 
tofore assumed it to have been, but it would not 
change their real relation as cause and effect, nor so 
qualify that relation that the law would regard the in- 
jury as being so remote from the wrong that for that 





reason responsibility should cease. When the defend- 
ant manufactured and put the dangerously faulty ar- 
ticle in its stock for sale, it is to be deemed to have an- 
ticipated that, in the ordinary course of events, it 
would come to the hands of a purchaser, either directly 
from the defendant or from some intermediate dealer, 
for actual use, and with the consequences which actu- 
ally were suffered. It must have been deemed prob- 
able that any intervening dealer would not discover 
the defect, and that nothing would be likely to occur 
to avert the danger to which the person who might use 
the ladder would be subjected by the defendant’s neg- 
ligence. Hence it would be difficult to distinguish 
such acase in principle from one where the transac- 
tion is directly between the wrong-doer, then knowing 
the danger, and the party who is injured. If any dis- 
tinction is to be made it must rest upon grounds of 
expediency, the arbitrary fixing of a limit to the lia- 
bility of the wrong-doer. But we consider that in 
principle the defendant should be held to responsibil- 
ity for an injury resulting proximately, and without 
any intervening wrongful agency, from its confessedly 
negligent act, which was such as to expose another to 
great bodily harm, and that no reason of policy forbids 
this. The authorities which have been cited we deem 
to be sufficient to justify this conclusion, although it 
is to be admitted that there are others tending to an 
opposite result. 


Order affirmed. 
—_—_——_>—_—_—__—. 

NEW YORK COURT OF APPEALS AB- 
STRACTS. 


ALIENS—DESCENT OF REAL PROPERTY—TRUSTS— 
DEED BY BENEFICIARY.—(1) Under the Laws of 1874, 
chapter 261, which provides that if any alien resident 
or any citizen has died seized of land, leaving persons 
who would under the statutes of the State be his heirs, 
such persons, whether they are citizens or aliens, may 
inherit and hold such land, land which had, before the 
act was passed, escheated to the State because the heirs 
were aliens, passes by virtue of the act to such heirs, 
where the State had not before the passage of the act 
assumed in any manner to dispose of it. (2) Wherea 
woman, shortly before her marriage, conveys her land 
to a trustee in trust to collect the rents and pay them 
to her, or at her election to permit her to hold and use 
such land for her own benefit, and she elects to retain 
possession and control of the land, no title vests in the 
trustee. (3) Where a deed of trust provides that the 
trustee should on decease of the beneficiary convey 
the trust property to such person as she by deed of ap- 
pointment, executed in the presence of witnesses, 
should direct, a deed of appointment signed by the 
beneficiary, but not in the presence of witnesses, and 
not delivered by her to any one, or intended by her to 
have legal effect, does not authorize the execution of a 
deed by the trustee. Second Division, April 19, 1892. 
Wainwright v. Low. Opinion by Bradley, J. 10N. Y. 
Supp. 888, affirmed. 


ASSOCIATIONS — UNINCORPORATED — RIGHT TO SUE 
OFFICER—‘‘ LAW AND ORDER LEAGUE.” —(L) The 
Code of Civil Procedure, section 1919, provides that 
the president or treasurer of an unincorporated associ- 
ation, consisting of seven or more members, may be 
sued on any cause of action for which plaintiff might 
sue all the associates, by reason of their liability there- 
for, either jointly or severally. Section 1923 provides 
that plaintiff may, in the first instance, sue all the 
members of the association. Held, that the right to 
sue the officer is given merely for the convenience of 
plaintiff, who must allege and prove that all the mem- 
bers of the association are liable for the claim, either 
jointly or severally. (2) An association known as the 
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formed pursuant to a resolution adoptea at a public 
meeting of citizens. The constitution, which was 
signed by each member, declared that the object of 
the league was to secure the enforcement of certain 
laws, and that the members should consist of (1) a cen- 
tral committee, composed of three persons appointed 
by each church and temperance society in the town, 
aud three persons appointed by the league, and (2) of 
all other persons who should sign the constitution. A 
president, two vice-presidents and a treasurer were 
provided for, to constitute an executive committee. 
The executive and central committees were to meet 
once 2 month to adopt measures for carrying out the 
objects of the league. Funds were raised by collec- 
tions at the meetings, and by subscriptions to what 
was called the ‘‘ guaranty fund.” Held, that an action 
for services rendered by an attorney at law employed 
by the president, in conducting prosecutions under the 
laws which the league was designed to enforce, could 
not be maintained against an officer, as provided by 
section 1919, since there was nothing in the organiza- 
tion of the league, its constitution, objects or methods 
which indicated an intention to create a partnership 
between the members, or that they should be liable 
for debts transacted by its officers or committees. 
Such associations have in fact all the powers and inci- 
dents of a partnership, and their transactions are gov- 
erned by the law relating to such adventures; but as- 
sociations formed for moral, benevolent, social or po- 
litical purposes rest upon a different basis. The 
individual liability of the members for contracts made 
by the association, or its officers or committees, de- 
pend upon the application of the principles of the law 
of agency, and authority to create such liability will 
not be presumed or implied from the existence of a 
general power to attend to or transact the business or 
promote the objects for which the association was 
formed, except where the debt contracted is necessary 
for its preservation. In Flemyng v. Hector, 2 Mees. 
& W. 172, the committee had authority to ‘manage 
the affairs of the club,”’ and it was held that the mem- 
bers were not individually liable for debts incurred by 
a committee for work done or goods furnished, as the 
committee had no authority to pledge the personal 
credit of the members. In Todd v. Emly, 7 Mees. & 
W. 427, a fund was subscribed to be administered by a 
committee, and it was held that the authority of the 
committee was confined to the administration of the 
fund, and that they were not empowered to deal upon 
credit, except for such articles as it might be immedi- 
ately necessary for them to have purchased on credit. 
So it has been held that the general regulation of a 
club, vesting the conduct of all its concerns in a com- 
mittee, does not authorize the committee to raise 
money by debentures, or otherwise to pledge the credit 
of its members. In re St. James Club, 2 De G., M. & 
G. 383. Other English cases to the same effect ure 
Caldicott v. Griffiths, 8 Exch. 896; Wood v. Finch, 2 
Fost. & F. 447; Bailey v. Macaulay, 19 L. J. Q. B. 73. 
These decisions have been followed by the American 
cases: Ash v. Guie, 97 Penn. St. 498; Ferris v. Thaw, 
5 Mo. App. 279; Richmond v. Judy, 6 id. 465; Devoss 
v. Gray, 22 Ohio St. 159. (3) The fact that the mem- 
bers knew of plaintiff's employment, and approved and 
ratified it, does not render them liable where it ap- 
pears that they expected his compensation to be paid 
from the funds subscribed for the use of the commit- 
tee. April 12, 1892. McCube v. Goodfellow. Opinion 
by Maynard, J. 15 N. Y. Supp. 377, reversed. 


CHATTEL MORTGAGES — RIGHTS OF MORTGAGEE — 
TROVER.—(1) The owner of a second chattel mortgage 
who forecloses at maturity and purchases the chattels 
at the foreclosure sale, may, before the maturity of the 
first mortgage, maintain an action for couversion of 








such chattels against the mortgagor’s vendee, who ac- 
quired possession subsequent to the lieu of the second 
mortgage, aud before the foreclosure thereof. (2) Af- 
ter the commencement of such action defendant pro- 
cured the holder of the first mortgage to assign the 
same before maturity, and agreed with the assignee 
that the mortgage should then be considered as due, 
and it was thereafter foreclosed and the property sold 
at public auction to defendant. Held, that defendant, 
having wrongfully converted the property at the time 
of the commencement of plaintiff's suit, could not for- 
tify his title by purchasing at the mortgage foreclosure 
sale. (3) Defendant offered as a defense that plaintiff 
had agreed by parol, as a condition of his mortgage, 
that before maturity thereof he would furnish the 
mneans for the mortgagors to establish themselves in 
business, which he had failed to do. Held, that the 
evidence was properly rejected, any rights that might 
exist under such agreement being enforceable only by 
the mortgagor, and not by his vendee. Avery v. 
Railroad Co., 106 N. Y. 142; Post v. Weil, 115 id. 361. 
April 12, 1892. Moore v. Prentiss Tool & Supply Co. 
Opinion by Earl, C. J. 15 N. Y. Supp. 150, affirmed. 


CrviL DAMAGE ACT — LIQUOR FURNISHED BY A 
THIRD PERSON.— Under the Laws of 1873, chapter 646, 
making a seller of liquor liable for injuries to others 
caused by the intoxication of the person to whom the 
liquor was sold, a liquor seller is not liable where a per- 
son was injured by the reckless driving of a drunken 
man, who did not himself purchase the liquor by which 
he was intoxicated, but which was purchased by a 
friend, it not being shown that the drunken person 
was a participant in such purchase. Second Division, 
April 19, 1892. Dudley v. Parker. Opinion by Brad- 
ley, J. 8 N.Y. Supp. 600, affirmed. 


COUNTERCLAIM—EVIDENCE—DISMISSAL.—In an ac- 
tion to recover for goods suld,defendants set up by way 
of counterclaim the failure of plaintiff to perform an 
agreement to pay them acertain amount for selling 
an excess over a named number of boxes of soap, man- 
ufactured by plaintiff, which defendants agreed to sell 
only in the ordinary course of their dealings with the 
retail trade, for at least acertain price, and only upon 
such credit and discount for cash as they allowed their 
customers generally. Held, that the counterclaim 
should have been dismissed upon mere proof that de- 
fendants had, in their ordinary dealings with the re- 
tail trade, sold a certain number of boxes in excess of 
the number named, and it was incumbent upon them 
to show compliance on their part with the other pro- 
Visions of the agreement as to price, terms. etc. Sec- 
ond Division, April 19,1892. Enoch Morgan's Sons’ 
Co. v. Smith. Opinion by Brown, J. Landon, J., dis- 
senting. 7 N. Y. Supp. 648, reversed. 


COVENANT — AGAINST ERECTION OF TENEMENT- 
HOUSES—INJUNCTION-—SUBSEQU ENT CHANGE IN CHAR- 
ACTER OF NEIGHBORHOOD— DA MAGES—RELEASE.—(1) 
The breach of a covenant not to erect on land any ten- 
ement-house will not be enjoined where the surround- 
ing neighborhood subsequently becomes chiefly occu- 
pied with flats and tenement-houses, and there are in 
the immediate vicinity gas-works, blacksmith and 
carpenter shops, and drinking saloons, since the 
change in the character of the locality has defeated the 
purpose of the covenant. Trustees v. Thacher, 87 N. 
Y. 311; Conger v. Railroad Co., 120 id. 29; Margraf v. 
Muir, 57 id. 155; Peters v. Delaplaine, 49 id. 362. (2) 
A flat erected thereon not being a nuisance, and there 
being no obligation to remove the same, permanent 
damages should be awarded for the breach of cove- 
nant. The plaintiff's damages depended, not upon the 


construction of the building, but the use*made of it. 
If it should never be used for a tenement building no 
damages would result, and if, as is claimed, damages 
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only could be awarded to the time the action was com- 
menced, none could be allowed, for the reason that at 
that time none had been sustained. It appears to have 
been upon this theory that the General Term ordered 
a reversal of the judgment, following the cases of Pond 
v. Railway Co., 112 N. Y. 186; Uline v. Railroad Co., 
101 id. 98, and other kindred cases, but those cases were 
actions for damages, and were disposed of upon the 
theory that as to the plaintiff there was an unlawful 
structure upon his easement, amounting to a nuisance. 
That being a nuisance, the defendant was under a le- 
gal obligation to remove it, aud the law would not 
presume that he would not do so. For that reason 
damages could only be recovered up to the time of the 
commencement of the action. Wedo not regard these 
cases as having any application to the question under 
consideration. The defendant’s building does not in- 
cumber or interfere with any easement of the plaintiff, 
It is not unlawful ora nuisance. There is consequently 
no presumption that it will be abated or discontinued. 
The devoting of it tothe use for which it was con- 
structed operates as a breach of the coveuant em- 
braced in the deeds to which we have alluded, and be- 
cause of such breach the plaintiff is eutitled to dam- 
ages. The building is a permanent structure, especially 
arranged for continued use as a tenement or flat house. 
This action is in equity, and one of the objects sought 
is to avoid a multiplicity of actions, which might be 
brought in case only past damages could be recovered. 
We see no reason why permanent damages may not be 
awarded. This right is recognized by the recent cases. 
Pappenheim v. Railway Co., 128 N. Y. 436; Thompson 
v. Railway Co. (N. Y. App.), 29 N. E. Rep. 264; Hen- 
derson v. Railroad Co., 78 N. Y. 423, 434. (3) Where 
permanent damages are awarded for breach of a cove- 
nant not to erect upon land any tenement-house, it is 
proper to require the delivery to defendant of a release 
from such covenant. Second Division, April 19, 1892. 
Amerman v. Dean. Opinion by Haight, J. 15 N. Y. 
Supp. 327, modified. 


CRIMINAL LAW—VIOLATION OF LIQUOR LAWS BY 
EXCISE COMMISSIONERS—STATUTE.—(1) Under chap- 
ter 549, section 8, Laws of 1873, requiring the 
board of excise commissioners of any city, vil- 
lage or town, on complaint of any resident of such 
city, etc., to summon before them any person licensed 
to sell liquors,aud to annul such person’s liceuse if they 
should find that he had violated any liquor law, the 
board, on such finding by them, are bound to annul 
the offender's license. People v. Meakim, 123 N. Y. 
660. (2) Section 117 of the Penal Code provides that a 
public officer who willfully neglects to perform a duty 
imposed on him by law is guilty of a misdemeanor, 
and is limited in its application to official acts or omis- 
sions, the punishmentof which is not otherwise spe- 
cially provided by statute. New York Consolidation 
Act (Laws 1882, chap. 410), section 109, provides thas 
the commissioners of excise shall be removed for any 
neglect or malfeasance in office. Held, that the re- 
moval of such commissioners would not be a punish- 
ment, within the meaning of section 117 of the Penal 
Code, and would not be a bar to an indictment there- 
under. It cannot be said that a determination made 
in a civil proceeding to remove a public officer for neg- 
lect or malfeasance in office is, in any proper sense, a 
conviction of such officer of a crime; nor can it be 
said that the provision of removal from office con- 
tained in section 109 is a provision, in any proper 
sense, for the punishment of the officer removed. His 
removal simply deprives him of the office which he is 
unworthy to bold, and he may be removed, and there- 
after punished, for any malfeasance or criminal viola- 
tion of the law committed while in office. It would be 
against the policy of our laws, as shown by numerous 





acts of the Legislature, that a public officer, guilty of 
a misdemeanor in office, should suffer only by removal 
from his office, and a legislative intent requiring such 
a result should be found expressed in very clear and 
precise language. (3) Section 2090 of the Code of Civil 
Procedure provides that where a public officer refuses, 
without just excuse, to perform a duty enjoined on 
him by law, and a mandamus is directed to him, com- 
manding him to perform such a duty, the court may, 
in the same order, impose on him a fine, the payment 
of which is a bar to any action fora penalty incurred 
by the officer so fined. Held, that the imposition of 
such fine would not be a bar to an indictment under 
section 117, Penal Code. The sections of the Penal Code 
and of the Code of Civil Procedure referred to do not 
provide for alternative punishments. <A public officer 
offending by a neglect to discharge his public duties 
may be proceeded against aud punished under both 
sections without violating his constitutional rights by 
putting him twice in jeopardy for the same offense. 
The mandamus proceeding is purely a civil remedy, 
and the fine therein imposed is at most the imposition 
of a penalty; and so it is spoken of in the case of Peo- 
ple, ex rel. Garbutt, v. Railroad Co., 76 N. Y. 294; and 
it is well settled that the law may provide for the re- 
covery in acivil action of a penalty, and for acriminal 
proceeding by indictment against the party for the 
same offense. In People v. Stevens, 13 Wend. 341, it 
was held that where a statute creating an offense im- 
poses a specific penalty, and also declares that the of- 
fense shall be a misdemeanor, punishable by fine and 
imprisonment, the offender is subject to indictment in 
like manner as he would have been had the offense 
been a misdemeanor at common law. Satheiland, J., 
writing the opinion, said: ‘‘It isundoubtedly compe- 
tent for the Legislature to subject any particular of- 
fense, both to a penalty avd a criminal prosecution. It 
is not punishing the same offense twice. They are but 
parts of one punishment. They both constitute the 
punishment which the law inflicts upon the offense. 
That taey are enforced in different modes of proceed- 
ing, and at different times, does not affect the princi- 
ple. It might as well be contended that a man was 
punished twice when he was both fined and impris- 
oned, which he may be in most misdemeanors.”’ In 
Blatchley v. Moser, 15 Wend. 215, that case was ap- 
proved, and it was there held that an indictment for 
selling spirituous liquors without a license, as a tavern- 
keeper, is no bar to an action for the penalty given by 
the statute in such cases. In Lawyer v. Smith, 1 Den. 
207, the action was on the statute (1 Rev. Stat., p. 696, 
§ 1), giving treble damages to the party injured aguinst 
one who negligently sets fire to his own woods, and it 
was held that the action was penal in its nature, and 
as to two-thirds of the recovery that it was wholly pe- 
nal. Thesame statute made the act for which treble 
damages could be recovered a misdemeanor punishable 
by fine and imprisonment, and yet it was not doubted 
that the penalty could be recovered, and the guilty 
party also punished for a misdemeanor. There is a 
class of actions in which punitive damages may be re- 
covered by a plaintiff for the purpose of punishing the 
defendant, and the punishment of a defendant by a 
civil action in that way has never been held a bar to 
an indictment where the acts complained of were also, 
either at common law or by statute, a misdemeanor. 
Chiles v. Drake, 2 Metc. (Ky.) 146. By section 8 of the 
Code of Civil Procedure, a court of record has power 
to punish for acriminal contempt a person guilty of 
certain acts mentioned, and by section 143 of the Pe- 
nal Code the same acts are declared to be misdemean- 
ors, and are made punishable as such. These provis- 


ions have been embodied in our law for a long time 
(2 Rev. Stat. 278, 692), and it has never been supposed 
that a punishment under either law was a bar to a pro. 
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ceeding under the other. Bish. Crim. Law, § 1067. 
Indeed it is provided in section 13 of the Code of Civil 
Procedure, as it was also provided in the Revised Stat- 
utes, that punishment for a contempt in a civil fro- 
ceeding ‘“ does not bar an indictment for the same of- 
fense, but that when a person who has been so pun- 
ished is convicted on such an indictment, the court in 
sentencing him must take into consideration the pre- 
vious punishment.’’ It isa general rule that the re- 
covery of punitive damages, ora penalty in a civil ac- 
tion, or the imposition of a fine in a civil proceeding, 
does not bar a criminal punishment of the person for 
the same act. Bish. Crim. Law, supra. We have not 
exhausted the discussion on this interesting point. We 
have however gone far enough to show that the rem- 
edy provided in section 2090 is no bar to an indictment 
under section 117 of the Penal Code, and nothing in 
conflict with this was decided in People, ex rel. Gar- 
butt, supra. April 26, 1892. People v. Meakim. Opin- 
iou by Earl, C. J. 15 N. Y. Supp. 917, affirmed. 


DOWER—EFFECT OF FOREIGN DIVORCE.—A_ judg- 
ment of divorce in another State for cause other than 
adultery, which has the effect to deprive the wife of 
dower in the State where it is rendered, will not have 
such effect in New York, the Constitution of the Uni- 
ted States and enactments thereunder, which provide 
that “full faith and credit’’ shall be given to judg- 
ments of a sister State, while they make such foreign 
judgment conclusive of the fact that the divorce was 
granted as therein stated, giving it no extra-territorial 
effect on land of the husband. April 12, 1892. Wan 
Cleuf v. Burns. Opinion by Peckham, J. 16N. Y. 
Supp. 667, reversed. 


DRAFTS—ACCEPTANCE BY AGENT—SECURITY FOR AD- 
VANCEsS.-—-(1) P., a New York merchant, obtained let- 
ters of credit from plaintiff, a New York banker, au- 
thorizing A., of Paris, to draw on plaintiff's Paris 
agent for “ merchandise to be exported to’’ the Uni- 
ted States, the bills of lading to be to the order of 
plaintiff. At the same time P. agreed that plaintiff 
should have a specific lien on the merchandise and bills 
of lading for advances under the letters of credit, and 
also pledged any surplus generally in the merchan- 
dise, or proceeds thereof, as security for any other in- 
debtedness to plaintiff, who was to have power to take 
possession and dispose of such merchandise at discre- 
tion. BP. and A. then entered into a joint enterprise, 
by which the latter should purchase merchandise in 
Europe for export to the United States, each to pay a 
certain percentage of the cost, the goods to be sold by 
P. in New York, and the profits divided between 
them. A. made the purchases and took the invoices to 
plaintiff's Paris agent, and obtained his acceptance for 
forty per cent of the invoice value, P.’s portion of the 
purchase-price. They were then transmitted to plain- 
tiff, and the merchandise forwarded to New York, but 
before sale thereof P. failed. Held, that the accept- 
ance by plaintiff's agents was notice to plaintiff that 
some one other than P. was interested in the sixty per 
cent of the value of the merchandise not drawn for. 
(2) A. being the equitable owner of such sixty per cent 
of the value of the merchandise, his title to the pro- 
ceeds derived therefrom was superior to the general 
lien thereon given to plaintiff by P. as security for the 
indebtedness of P. other than that caused by advances 
on such merchandise. (3) The letter of credit to A., 
and which constituted the only authority for A.’s 
drafts on plaintiff's Paris agent, provided that the 
drafts should be drawn in France ‘‘ for the cost of the 
merchandise to be exported to an Atlantic port, and 
advice thereof to be given” to our Paris agent, ‘the 
advice to be accompanied by abstracts of invoices and 
bills of lading to our order.” Held, that the fact that 


A. drew for forty per cent instead of for the entire 








cost of the merchandise did not estop him from show- 
ing that the drafts were not for the full amount, the 
wording of the letters of credit as to the drawing “ for 
the cost of the merchandise’? not meaning that the 
drafts must necessarily represent the full amount of 
such cost. April 12, 1892. Drexel v. Pease. Opinion 
by Peckham, J. 11 N. Y. Supp. 133, modified. 


EJECTMENT—TITLE—JUDGMENT AND DEED—NECEs- 
SITY TO SHOW POSSESSION UNDER.—In ejectment, a de- 
cree in partition, whereby the land in controversy was 
set apart to one who conveyed it to plaintiff's testator, 
is admissible against strangers to the suit for partition 
without proof of possession thereunder, as is also the 
deed to testator, without showing possession in the 
latter, but in the absence of proof of such possession, 
said judgment and deed are insufficient to support a 
judgment for plaintiff. It is unnecessary to consider 
the authorities discussing the conclusiveness of judg- 
ments, for they are so only as between the parties and 
their privies, unless they are the result of proceedings 
in rem, and moreover the plaintiffs dv not assert that 
the judgment is an estoppel in their favor and against 
the defendants, but their contention is that it is evi- 
dence of title and possession in the parties to it, liable 
like other evidence to be rebutted, but until over- 
thrown sufficient to sustain a recovery in ejectment 
against defendants producing no evidence of title. A 
judgment in personam, like a deed or other muniment 
of title, in case it is a link in the chain of the title of 
one of the litigants, is admissible in evidence as against 
the other, though a stranger to it. Barr v. Gratz, 4 
Wheat. 213; Webb v. Den, 17 How. 576; Buckingham 
v. Hanna, 2 Ohio St. 551; Davies v. Lowndes, 1 Bing. 
N. C. 597-606; Freem. Judg., § 416; 2 Black Judgm., 
§ 607; 1 Whart. Ev., §$ 200, 733, 820, et seq.; 1 Greenl. 
Ev., $538; 2 Tayl. Ev. (8th ed.), § 1668. The authen- 
ticity of the judgment was established by the record, 
and it was clearly admissible as an evidence of title, 
unless the defendants’ position can be sustained, that 
neither it nor the subsequent deed from Emmons to 
Greenleaf were admissible, because it was not shown 
that the parties to the judgment or to the deed had pos- 
session of the lands to which these documents relate. 
It is usually impossible to establish a very ancient pos- 
session of property by the testimony of persons hav- 
ing knowledge of the fact; and when a deed forming 
part of achain of title is so ancient that there can be, 
in the nature of things, no living persons who can tes- 
tify to acts of ownership by the grantor or grantee, it 
it may be received in evidence without such proof. 
Jackson vy. Laroway, 3 Johns. Cas. 285; Jackson v. 
Luquere, 5 Cow. 221; Hewlett v. Cock, 7 Wend. 371; 
Ensign v. McKinney, 30 Hun, 249; Rogers v. Allen, 1 
Camp. 309; Doe v. Puliman, 3 Q. B. 622; Malcomson 
v. O'Dea, 10 H. L. Cas. 593; Bristow v. Cormican, L. 
R., 3 App. Cas. 641-668; Gardner v. Granniss, 57 Ga. 
539; Whitman v. Heneberry, 73 Ill. 109; 1 Greenl. Ev., 
§§ 21, 144; 1 Whart. Ev., §§ 199, 733; 2 Phil. Ev. 
(Edw. ed.) 477; Best Ev., § 499; 1 Tayl. Ev. (8th ed.), 
§§ 87, 665. While under this rule the judgment in par- 
tition and the subsequent deed to John Emmons were 
admissible in evidence without proof of contempora- 
neous possession of the land by the parties to the judg- 
ment and deed, yet they are not sufficient evidence of 
title of one whoclaims under them through mesne con- 
veyances, to recover in ejectment, without showing 
some subsequent or modern possession by the parties 
who have received later deeds which go to make up 
the plaintiff's chain of title. Second Division, April 26, 
1892. Greenleaf v. Brooklyn, F. & C. I. Ry. Co. Opin- 
ion by Follett, C. J. 8 N. Y. Supp. 30, reversed. 


EXECUTORS — CLAIMS AGAINST DECEDENTS — EVI- 
DENCE.—In an action against executors for an account- 
ing of moneys alleged to have been received by their 
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testator from plaintiff, his wife, under an agreement 
to invest it, and account to her for the proceeds, there 
was evidence that at the sale of the land from which 
the money was derived a mortgage was executed to 
her by the purchaser for about one-half of the price, 
and that four days afterward another mortgage was 
taken in her name from another person, and that these 
mortgages were afterward acknowledged discharged 
by plaintiff. Admissions of testator to the effect that 
he had money of his wife invested or to invest for her 
were proved, but there was no evidence identifying 
such money with the money which plaintiff was seek- 
ing to recover. Held, that the evidence did not prove 
an agreement between plaintiff and testator by which 
aspecial trust was imposed on testator with respect to 
the sum of money sued for, or an obligation thereun- 
der existing against testator at the time of his death. 
April 12, 1892. Sheldon v. Sheldon. Opinion by 
O’Brien, J. Andrews and Maynard, JJ., dissenting. 
11 N. Y. Supp. 477, reversed. 


FRAUD—FALSE REPRESENTATIONS — EXCHANGE OF 
LANDS—EVIDENCE—INSTRUCTIONS.—(1) In an action 
for damages sustained in the exchange of lands by the 
vendor’s fraudulent representations that their farm 
kept and would keep one hundred head of cattle and 
sixteen horses, that it was one of the best stock farms 
iu the county, and that it was worth &65 per acre, the 
evidence was conflicting as to what was said pending 
the transaction, and that in behalf of defendants 
tended to show that plaintiff was given ample oppor- 
tunity for examination and investigation. Plaintiff's 
husband, who conducted the exchange for her, testi- 
fied that he visited the farm twice, but owing to his 
bad health, and the inclemency of the weather, only 
examined the buildings; that in his first interview with 
one of the vendors the latter told him that he had a 
splendid stock farm; that he was keeping blooded 
horses and cattle on it; that ‘* he had sixteen head of 
horses there,’* and that ‘the had * * * one hun- 
dred head of cattle that he kept on the farm;” and 
that he told said vendor that his wife relied wholly 
upon such representations, and was unwilling to take 
the judgment of any one else. Held, that a verdict 
finding that the representations were made, that it 
was the intention of the vendor to thereby mislead 
and defraud plaintiff, and that the exchange was made 
in reliance thereupon, would not be disturbed. (2) 
An instruction directing the jury to confine their in- 
quiry solely to the representations as to the number of 
cattle and horses that the farm would keep, charging 
them that they should consider whether plaintiff had 
such full opportunity toexamine and find out about 
the farm as would preclude her from alleging that she 
was induced to make the exchange by misrepresenta- 
tions, and leaving it to them to say whether the repre- 
sentations were false, were made with intent to de- 
ceive, and were relied upon by plaintiff, was suffi- 
ciently favorable to defendants. April 26, 1892. Schu- 
maker v. Mather. Opinion by Gray, J. 14 N. Y. Supp. 
411, affirmed. 


HIGHWAYS — DEFECTIVE — RAILROAD CROSSINGS.— 
(1) In an action against a town to recover damages oc- 
casioned by the death of plaintiff's intestate by the 
overturning on a public highway of a wagon driven by 
decedent, it appeared that at the place of the accident 
a railroad crossed two highways at their intersection 
and about twelve feet above their original grade. The 
company constructed in the highway on each side of 
the crossing, as approaches, embankments about eleven 
feet wide, leaving the sides unguarded by any railing 
or other barrier. Owing to the angles at which the 


highways approached the crossing, it was necessary for 
decedent to approach the crossing on acurve to the 
left, and on reaching the crossing he was required to 





make a curve to the right and then another curve to 
the left. The lines of approach along the embankment 
were such that travellers incurred great hazard of 
driving too near the edge of the embankment, and of 
being precipitated over the side of it, and decedent, in 
crossing the railroad, drove so near the edge of the 
embankment that one of the hind wheels cut down 
into the loose gravel and the wagon was overturned. 
It was shown that he was acareful driver and was ac- 
quainted with the management of horses, and that the 
team was steady and manageable. Held, that the evi- 
dence justified a finding that such approaches were 
dangerous. (2) The Laws of 1850, chapter 140, section 
28, which impose on railroad companies constructing 
lines across public highways the duty of restoring the 
same ‘to its former state, or to such state as not nec- 
essarily to impair its usefulness,’’ do not relieve the 
commissioner of highways from the care and control 
of the approaches to the railroad, though they were 
constructed by the company as a part of its duty. 
This duty is, as is properly contended, a continuing 
duty, and it is insisted that the effect of the statute is 
to withdraw from the jurisdiction of the commissioner 
of highways such portions of the highways of the town 
as form apart of a railroad crossing, and to place the 
duty of repair exclusively upon the railroad corpora- 
tion. This claim is, we think, unsound. The railroad 
statute confers a privilege upon railroad companies, 
and imposesa duty. It permits them to locate their 
lines across highways, but it couples the privilege with 
the duty of restoration. Fora failure to perform the 
duty there is a public remedy by indictment, or by 
mandamus, or other action at the instance of the high- 
way commissioners of the town, under chapter 256, 
Laws of 1885, and a private remedy also in behalf of a 
person injured. People v. Railroad Co., 58 N. Y. 153; 
People v. Railroad Co., 74 id. 302; Masterson v. Same, 
84 id. 247; McMahon v. Railroad Co., 75 id. 223. But 
we perceive no ground for maintaining that the duty 
imposed by the statute of 1850 upon railroad corpora- 
tions relieves commissioners of highways from the care 
and control of those parts of public highways consti- 
tuting approaches to railroad crossings, although con- 
structed by the railroad company as part of its statu- 
tory duty. The object of the statute of 1850 was two- 
fold—to legalize the crossing of highways by railroads, 
and to impose upon the railroad company crossing a 
highway the burden and expense of restoration. But 
the original highway, when its route is not changed, 
remains a public highway as before. The railroad 
company has the right, in the first instance, to deter- 
mine the place of crossing and the manner of restora- 
tion. But, as was said in People v. Railroad Co., su- 
pra, the discretion reposed in the railroad company is 
ministerial, and not judicial. ‘The commissioner of 
highways is not deprived of his jurisdiction, and un- 
der the statute of 1855 may institute proceedings to 
compel the company to fully perform its duty, or he 
may, as it seems, where the company is in default pro- 
ceed and do the necessary work and maintain an ac- 
tion against the company for the expense. There is 
no express statute depriving a commissioner of high- 
ways of jurisdiction over parts of highways which a 
railroad company may adapt for approaches to cross- 
ings, and it would seem to be opposed to public policy 
to exempt them from his general jurisdiction and re- 
sponsibility and to turn over travellers injured by de- 
fective reparations to a remedy against a private cor- 
poration. April 12, 1892. Bryant v. Town of Ran- 
dolph. Opinion by Andrews, J. 14 N. Y. Supp. 844, 
affirmed. 

INCAPACITY OF GRANTOR—OPINION EVIDENCE. AP- 
PEAL-—DISCRETION OF TRIAL COURT.—(1) In an action 
to set aside a deed, brought after the death of the 
grantor, plaintiff alleged that the grantor was non com- 
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pos mentis at the time the deed was executed, and that 
its execution was procured in pursuance of a conspir- 
acy entered into by the grantee and others. At the 
time the action was brought the land had passed into 
the hands of third persons, who had no notice either 
of the alleged conspiracy or of the mental incapacity 
of the grantor. Plaintiff did not allege that he had no 
adequate remedy at law without recourse to the inno- 
cent purchaser, and failed to explain his delay in 
bringing the action until more than three years after 
the grantor’s death, nor did he object to the transfers 
to innocent purchasers, or make any claim at that 
time that the deed was void. Held, that though such 
circumstances would not bar a recovery against the in- 
nocent purchasers, they were of such a character that 
equity would require clear and conclusive proof of the 
mental incapacity of the grantor at the time the deed 
was given. (2) Onan issue as to mental capacity of a 
grantor, a lay witness cannot testify whether in his 
opinion, based on conversations with the grantor, he 
was rational or irrational. (3) In such case the lay 
witness may state conversations had by him with the 
grantor and the acts of the grantor in the presence of 
the witness, and then say whether in his judgment 
such acts and conversations were ‘* those of a rational 
or irrational man.” (4) The refusal to postpone trial 
of issues in an action till other defendants have been 
served and their time to plead has expired is a matter 
in the discretion of the trial court, and is not review- 
able on appeal. April 12, 1892. Paine v. Aldrich. 
Opinion by Maynard, J. 14 N. Y. Supp. 538, affirmed. 


INSURANCE—CONDITIONS—NON-PAYMENT OF PREMI- 
UMS—WAIVER.—(1) Where an insurance policy, con- 
ditioned to be void on non-payment of dues, provides 
that the assured may be reinstated on payment of de- 
linquent dues and “satisfactory evidence of good 
health,” the taking of delinquent dues by the insurer 
from an agent of the assured, on the day before the 
assured’s death of fatty degeneration of the heart, and 
the giving of a receipt, providing that the payment and 
receipt shall be void unless the assured is in as good 
bealth as when originally received as a member, do 
not constitute a waiver of the breach of the policy, 
since no “satisfactory evidence of good health” could 
under the circumstances be furnished. (2) Where the 
assured’s agent, on paying the delinquent dues, stated 
that the assured had a swollen foot, and had been on 
his annual spree, the fact that the representative of 
the insurer required proofs of death, and the certificate 
of the clergyman who officiated at the burial, and furn- 
ished blanks in each case, and gave instructions as to 
the filling thereof, and promised to pay the policy on 
approval of the board of directors, did not constitute 
awauiver. Second Division, April 19, 1892. Ronald v. 
Mutual Reserve Fund Life Ass’n. Opinion by Landon, 
J. 10 N.Y. Supp. 682, affirmed. 


LICENSE — EQUITABLE RELIEF — WHEN GRANTED— 
RES ADJUDICATA.—(1) In an action to restrain defend- 
ant from prosecuting summary proceedings to remove 
plaintiffs from land occupied by them, plaintiffs al- 
leged that P., the owner thereof, had given them li- 
cense to enter thereon and occupy it as long as they 
might desire, and that plaintiffs had taken possession 
of and made valuable improvements on theland. It 
was shown that P. was not the owner, but only the 
agent of the owners, and it did not appear that he had 
any authority to give plaintiffs such license, or that 
there was any ratification thereof by the owners. 
Held, that plaintiffs were not entitled to the relief 
asked. (2) Where ina prior action between plaintiffs 
and defendant’s grantor the land was adjudged to be 
leased by plaintiffs, they are estopped to deny defend- 
ant’s title. April 12, 1892. Bohnv. Hatch. Opinion 
by Gray, J. 15.N. Y. Supp. 550, affirmed. 








LIcENSE—FROM STATE—REVOCATION—DAMAGES.-~ 
Claimant owned a dry dock, with its only ingress and 
egress through a basin on State land which opened into 
the Erie canal. The canal waters flowed out through 
claimant’sland. An existing swing-bridge, part of the 
towpath, was built by claimant with the consent of 
the State. This bridge the State determined to re- 
move, and offered claimant the privilege of erecting an 
elevated bridge in its place, which he refused. The 
State then erected a stationary bridge, too low for 
water traffic, which, owing to the time when it was 
built, prevented the prior removal of two canal boats 
belonging to claimant. Held, that the privilege claim- 
ant enjoyed was one revocable at will of the State, but 
the State was bound to afford him reasonable notice 
and opportunity to remove his two boats, and on fail- 
ure to do so was liable for damages sustained by claim- 
ant. Second Division, April 19, 1892. Putman v. 
State. Opinion by Brown, J. 


MASTER AND SERVANT—DEFECTIVE APPLIANCES.— 
In an action for personal injuries sustained by a la- 
borer in defendant’s employ by the breaking of an 
iron hook, to which was attached a heavy iron girder, 
it appeared that in purchasing the iron from which the 
hook was made, defendant’s superintendent ordered 
the very best of refined iron, without limitation of 
price. It was shown that defendant knew it to bea 
custom of all well-established mills to test such iron in 
its manufacture. On its arrival the iron was delivered 
to defendant’s blacksmith, against whom there was no 
charge of unskillfulness, and he made a number of 
hooks from it, among which was the one that broke. 
There was nothing to manifest any weakness, flaw or 
imperfection either in the iron or in the hook. Held, 
that the complaint was properly dismissed, as defend- 
ant was bound to exercise only reasonable and ordi- 
nary care, and was not negligent in failing to make 
additional tests after receiving the iron. Marsh v. 
Chickering, 101 N. Y. 390; Shear. & R. Neg., $195. A 
master who puts a tool or implement into his servant's 
hand may procure it in several ways—he may buy it 
rendy-made of a dealer, procure it to be manufactured 
or purchase the materials and manufacture it himself. 
Liability for an injury resulting from a defect in the 
materials of a tool will be determined by the samerule 
in each case. If a hook like the one used in the pres- 
ent case had been procured ready-made in the market. 
or manufactured at a foundry, the defendant would 
necessarily have been compelled to rely upon the dealer 
and manufacturer for the quality of materials used. 
A completed hook ready for use could neither be cut 
into with a chisel or beat over an anvil without im- 
pairing its strength, or perhaps destroying it alto- 
gether. A test of that character applied to one of a lot 
would be no guaranty of the quality of the others. To 
apply sucha test therefore to tools procured in that 
way is impracticable, and such articles are not usually 
tested before they are put inuse. The modern indus- 
trial system rests upon confidence in others. A rail- 
road corporation cannot well apply such tests to the 
materials of which its cars and engines are made, or 
to the rails which form its tracks. Reasonable inspec- 
tion is necessary and required. But when articles are 
manufactured by a process approved by use and expe- 
rience, and apparently properly finished and stamped, 
it is not usual for them to be tested again in quality, 
and such examinations are not generally required by 
law. If materials of the best quality are purchased, 
and tools constructed from them by competent and 
skillful workmen, and if there is nothing in the ap- 
pearance of the material to indicate inefficiency, 
men in the ordinary affairs of life use them, and 
place them in the hands of their servants, and 


there were no circumstances surrounding the man- 
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ufacture of the hook in question to induce a prudent 
man to depart from the usual course, or to adopt ex- 
traordinary care and precaution. All the best iron 
and steel is made in a few large establishments. The 
evidence shows that all practicable tests are used dur- 
ing the process of manufacture, and the completed 
product represents the best article that can be pro- 
duced. It passes into the hands of dealers, and so 
reaches the consumer. If the best refined iron is re- 
quired, the purchaser may assume that the tests neces- 
sary to produce that article have been properly made, 
and the work properly done. He must see that the 
work he undertakes to do is properly performed, but if 
the tool breaks from an internal defect in the mate- 
rial, not apparent from an external examination of the 
iron, or in the process of making the tool, the master 
is no more responsible than he would be if he had pur- 
chased it ready-made in the market, or if it had brokan 
from an external, apparent defect, produced by use, of 


which he was not chargeable with knowledge. Sec- 
ond Division, March 25, 1892. Carlson v. Phenix 


Bridge Co. 


MUNICIPAL CORPORATION—GRA DING CONTRACT—IN- 
TERPRETATION — EVIDENCE OF PERFORMANCE— DI- 
RECTING VERDICT.— (1) Where in an action against a 
city on a contract which required plaintiff to gradea 
street to the satisfaction of the commissioner of pub- 
lic works, and according to certain plans and specifica- 
tions, the answer admits that the rock excavation re- 
quired by the contract has been completed, and the 
work accepted by the commissioner, evidence that the 
rock has not been excavated as required is inadmissi- 
ble, and though received, will not be considered on re- 
view, to reverse a verdict for plaintiff by direction. 
(2) Conceding that the evidence was admissible under 
the pleadings, a verdict for plaintiff was properly di- 
rected. (3) The contract empowered the commis- 
sioner to designate when the work should commence, 
suspend work, order it tobe begun again, consent to 
its being sublet or assigned or declare the contract 
null, and re-award it. Plaintiff covenanted to com- 
plete the work to the satisfaction of the commissioner 
and in substantial accordance wlth ‘the specifications 
and plan. Held, that a literal compliance with the 
specifications and plan was not required. (4) Where, 
in accordance with the contract, the surveyor, in- 
spector and superintendent of street improvement cer- 
tified that the work was completed, and the commis- 
sioner of public works accepted it, the city was bound 
by their decisiou in the absence of fraud or mistake. 
Second Division, April 26, 1892. Brady v. Mayor, ete., 
of the City of New York. Opinion by Parker, J. 9N. 
Y. Supp. 893, affirmed. 

POWERS—EXECUTION BY WILL.—Testator conveyed 
all his property to plaintiff, in trust to rent the realty 
and invest the personalty, and pay the proceeds to tes- 
tator (the grantor) during his life, and at his death to 
transfer to such persons, and in such shares, as he 
should appoint by will, all the property then in plain- 
tiffs hands. Afterward testator devised and be- 
queathed to defendant ‘“‘all the rest, residue and re- 
mainder of my estate, both real and personal property, 
* * * which I may own or bein any manner enti- 
tled to at the time of my death.” Held, that the will 
was a good execution, as to both personalty and realty, 
of the power of appointment reserved in the deed from 
testator to plaintiff; 1 Revised Statutes, page 737, sec- 
tion 126, which provides that ‘lands embraced in a 
power to devise shall pass by a will purporting to con- 
vey all the real property of the testator, unless the in- 
tent that the will shall not operate as an execution of 
the power shall appear expressly or by necessary im- 
plication,’’ being held (Hutton v. Baukard, 92 N. Y. 
295) to apply to personal property as well as to real es- 


Opinion by Brown, J. 





tate. April 12,1892. New York Life dns. & Trust Co. 
v. Livingston. Opinion by Andrews, J. 14 N.Y. 
Supp. 902, affirmed. 

RAILROAD—STREET—COLLISION AT CROSSING—IN- 
JURY TO PASSENGER—EXPERT EVIDENCE.— (1) De- 
fendant’s street-car driver approacbed and crossed the 
track of another company at the rate of six miles an 
hour, and collided with a car on the other track, in- 
juring plaintiff, a passenger. At a distance of sixty- 
five feet from the crossing the car on the other track 
could be seen when seventy-four feet therefrom. 
Held, that a verdict for plaintiff would not be dis- 
turbed. (2) The other company was joined as a party 
defendant. There was a latent flaw in the brake-rod 
of its car. The rod was made of good material, and in 
a skillful manner, and had been in use a compara- 
tively short time. On the morning of the accident it 
had been inspected by a man who went underneath 
thecarand looked at it, and the brake was tried sev- 
eral times, and found to work properly. A witness 
testified that striking the iron with a hammer would 
have revealed the defect. Held, that it was error to 
permit him to state his opinion that the inspection was 
insufficient. April 26, 1892. Schneider v. Second Ave. 
R. Co. Opinion by Peckham, J. 15 N. Y. Supp. 556, 
modified. 


SALE—WARRANTY—EXAMINATION BY PURCHASER. 
—Where plaintiff sold wine to defendant, ‘‘to be de- 
livered in merchantable order,” and to be approved by 
defendant “‘ within three days after the delivery,” 
there was no warranty of the quality of the wine. The 
principle of this conclusion, I think, is deducible from 
the authorities, several of which I cite without further 
reference: Parkinson v. Lee, 2 East, 314; Sprague v. 
Blake, 20 Wend. 61; Reed v. Randall, 29 N. Y. 358; 
Dounce v. Dow, 64 id. 411. April 12, 1892. Gentilli v. 
Starace. Opinion by Gray, J. 14 N. Y. Supp. 764, 
affirmed. 

__.—————_— 


NEW BOOKS AND NEW EDITIONS. 


ELurorr’s APPELLATE PROCEDURE. 

A Treatise on Appellate Procedure and Trial Practice inci- 
dent to Appeals. By Byron K. Elliott and William F. 
Elliott. Bowen-Merrill Co., Indianapolis. Pp. exxxi, 
870. 

This treatise, the senior author of which is Judge 
Elliott, favorably known to ail American legal schol- 
ars, is a worthy successor to ** The Work of the Advo- 
cate’? and “Roads and Streets.’’ The authors have 
struck an entirely new vein, we believe, and certainly 
have exhausted it, and have unearthed a good deal of 
precious ore and converted it into current value. We 
have found the second part, on ‘error in judicial pro- 
ceedings,’’ especially interesting, and have especially 
relished the chapter on invited error. We note with 
pleasure that Judge Elliott throws the weight of his 
authority into the upper scale on the topic of compul- 
sory examination of the person of parties plaintiff in 
actions for damages. That scale is fast gaining weighty 
if not numerous adjudications against the compulsory 
examination. The work must commend itself to prac- 
titioners as one of novel interest and decidedly su- 
perior quality. 

HARRIS’ DAMAGES BY CORPORATIONS. 

A Treatise on the Lawof Damages by Corporations, includ- 
ing cases damnum absque injuria, in two volumes. An 
appendix to volume 2contains the several statutes relat- 
ing to injuries resulting in death. By George E. Harris. 
Lawyers’ Co-op. Pub. Co., Rochester. Pp. cxxx, 1350. 

This title is misleading in ove respect, and rather in- 
expressive in another. It is not a ‘“‘ treatise’ in any 
respect, and it is in relation to injuries rather than 
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damages, as the author explains in the preface. It 
consists in statements (generally unnecessarily full) of 
recent cases on the law of eminent domain, municipal 
corporations, highways, nuisance, railroads,;parent and 
child, infancy, master and servant, carriers in general, 
telegraphs, mining, banking and gas-lighting, so faras 
these topics concern corporations. The chief value of 
the work is that it gives information of the most recent 
adjudications on these topics in one convenient publi- 
cation. The table of cases covers one hundred double- 
columned pages, and the index covers one hundred 
and ten pages. The work embraces a gréat quantity 
of case-law and ‘is wery fillin’ at the price.” 
AMERICAN STATE REPorTS. VOL. 23. 

This volume contains the cases selected from six- 
teen volumes containing the latest official reports of 
decisions. The cases are well selected and the annota- 
tions are on timely topics, covering points which are 
frequently presented for adjudication. Among the 
more important notes are the following: Whether 
deed binding on one not named as grantor, page 82; 
collateral attack on judgments, page 104; necessity, 
waiver and sufficiency of certificate of loss by fire, 
page 258; promise of master to repair defective ma- 
chinery, page 385; power of municipalities to establish 
aud regulate markets, page 581, and power of carrier to 
limit his liability for loss, page 593. 


a 


NOTES. 








N the recent case in Texas of Tolkinv. Anderson, 
Marr waxes quite merry and satirical on a question 
of obscure boundary: ‘After stopping a moment to 
catch our breath, and to look for the ‘stake in the 
prairie for the south-east corner,’ we locate that cor- 
ner at this point as the true south-east corner of that 
‘half of lot No. 49’ which is referred to in the deeds. 
So sure are we that we have thus far followed the di- 
rections of the grantor as he intended them to be un- 
derstood, that we have but little doubt that we would 
have found the ‘stake in the prairie’ at this point bad 
it not already been an unfortunate victim of the cor- 
roding tooth of time, or of the vandal hands of man. 
Two of the lines of a survey, which we know from its 
dimensions to be rectangular, having been ‘run’ and 
established, the other two are self-evident. Any one 
can ‘run’ them as well if not better than we, and as 
we are somewhat fatigued we prefer that he shall do 
so if deemed necessary.” 


There was a dramatic scene at the funeral of Richard 
8. Jenkins, ex-prosecutor of the Pleas of Camden 
county, N. J., last Sunday. As friends and acquaint- 
ances gathered around to take a last look at the great 
lawyer’s face, an elderly man, soberly dressed, passed 
and repassed the coffin several times, each time ex- 
claiming in a tone loud enough to be heard by those 
who stood near: ‘I can never forgive him.” This 
was repeated until the coffin was closed and the re- 
mains were removed. Inquiry brought to light the 
fact that the man was the brother of Benjamin Hun- 
ter, who was hanged in Camden in 1879 for the murder 
of John Armstrong. The crime was one of the most 
cruel in the annals of murder, the guilty man even 
tearing away the bandages from his victim’s wounds 
while pretending to nurse himasafriend. Hunter 
had been associated with Armstrong in business, and 
the murder was for gain. Hunter was an active and 
conspicuous leader in church and Sunday-school work, 
and his high character shielded him from suspicion for 
atime. Jenkins however hunted him down, effected 
his conviction and he was hanged. Before his death 
he confessed his crime. 





The ‘‘uncontrollable criminal impulse’ theory, 
which played such an amusing part in Lord Esher’s 
judgment in Hanbury v. Hanbury, has had a curious 
history and stauds at the present moment in a some- 
what equivocal position in English law. Little more 
than acentury ago M. Philippe Pinel, who held the of- 
fice of chief physician to the Bicetre asylum in Paris, 
announced his discovery of a type of insanity in which 
the moral] faculties of the victim were alone involved. 
He called it manie sans délire. After having acquired 
no inconsiderable reputation on the Continent, this 
disease began to figure in the writings of English and 
American medico-legal experts. Dr. Ray in particu- 
lar, the author of the well-known American treatise 
on the “ Medical Jurisprudence of Insanity,” strenu- 
ously asserted its existence, and supported his asser- 
tion by a number of cases in which he alleged that not 
only was there marked disorder of the moral faculties 
without any lesion of the understanding, but the pa- 
tient labored under an ‘‘irresistible’’ or ‘* uncontrol- 
lable” impulse to commit acts of criminal violence. A 
few years after the publication of Dr. Ray’s book Dan- 
iel Macnaghten was tried before Chief Justice Tindal 
and a jury for the murder of Mr. Drummond, private 
secretary to Sir Robert Peel. He was defended with 
consummate ability by the late Sir Alexander Cock- 
burn, and was justly but illegally acquitted. In the 
course of his address to the jury, Cockburn referred 
in very laudatory terms to Dr. Ray’s treatise and the 
doctrines which it promulgated, and induced the 
judge and the jury unconsciously to set aside the cri- 
terion of responsibility in mental disease laid down by 
Lord Mansfield on the trial of Bellingham. Macnagh- 
ten’s acquittal aroused a tempest of public indigna- 
tion. One honorable member prepared a bill for the 
practial abolition of the plea of partial insanity in 
capital cases, and although this measure was fortu- 
nately defeated, a general desire was evinced that the 
rigor of the criminal law as tothe test of lunacy should 
be increased. Accordingly the House of Lords, with 
the assistance of the common-law judges, declared ex 
cathedraé that only that degree of insanity which pre- 
vented a prisoner from knowing the nature and qual- 
ity of his act would suffice to exempt him from respon- 
sibility to the law. Now the victim of moral insanity 
or uncontrollable impulse does “ know the nature and 
quality of his act,”’ according to the superficial mean- 
ing of the phrase, and it seemed therefore as if the rules 
in Macnaghten’s Case had definitely shut the gates of 
mercy against the victims of this disease. Nominally 
they have done so no doubt, but the heresy created by 
Pinel, and propagated by Dr. Ray, has made very de- 
cided progress in England notwithstanding. In the 
first place the brotherhood of ‘‘mad doctors’’ has 
made some concessions to common sense. It is not 
now contended that the intellect of the moral lunatic 
is perfectly sound. Nor is the wgis of moral insanity 
thrown with the same persistence as before in front of 
every scoundrel in whose defense ingenuity can devise 
or urge no other plea. In the second place the law no 
longer stands where it did. The old judicial pleasant- 
ries on the subject of ‘uncontrollable impulse ”’ are 
now so rare that it is quite refreshing to hear them 
so happily revived by the master of the rolls. Many 
of the judges readily admit that the rules in Macnagh- 
ten’s Case require “ manipulation,” and manipulate 
them at nisi prius with the fuli sympathy of juries of 
assize. The plea of irresistible impulse is tacitly al- 
lowed, constantly in cases of infanticide, and occasion- 
ally even in cases of theft, and there can be little doubt 
that, if the criminal law of England were codified, leg- 
islative sanction would be given to the glosses which 
Sir James Stephen has added to the words of Mr. Jus- 
tice Maule (cf. Dig. Cr. L., art. 27).—London Law 
Times. 
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CURRENT TOPICS, 

N another column of this issue is published a 
criticism of the decision of the Second Division 
of the Court of Appeals in Jennings v. Grand Trunk 
Railway (127 N. Y. 438), copied from the American 
Law Register and Review. If the decision of the 
court were correctly stated in it, it would be open 
to criticism, but it is not. The court did not 
decide, as therein stated, that the preliminary 
agreement on rates constituted the contract of car- 
riage, rather than the shipping-bill issued on the 
receipt of the goods, stating the terms of the con- 
tract. The facts were there: On February 8, 
1881, Shanley & Co. wrote to the defendants’ agent 
at Toronto, asking their lowest rates for carrying 
potatoes from certain places in Canada to certain 
places in Illinois; on the 12th received an answer 
stating the rates, and on the 18th accepted the 
same, and the defendants’ local freight agents were 
notified accordingly. On delivery of the potatoes 
at the stations by Shanley & Co.’s agents, those 
agents signed and delivered to defendants shipping- 
bills in accordance with the custom of the defend- 
ants, in the form of requests to the defendants to 
carry the potatoes on the terms and conditiens 
stated therein, and took receipts for the property. 
Shanley & Co. did not expressly authorize their 
agents to sign such requests, and knew nothing of 
them, but knew that such was the general custom 
of railroad companies. These requests contained 
conditions that the carrier would not be liable for 
delay in transit, and that no claim for loss or de- 
tention should be allowed unless written notice and 
particulars should be ‘‘given to station freight 
agent at or nearest to the place of delivery within 
thirty-six hours after the goods in respect to which 
said claim is made are delivered.” The decision 
was that the owners were not bound by the act of 
their agents in signing and delivering the requests 
to any terms or conditions therein except so far as 
reasonable in view of the first negotiations, and 
that the particular condition in question was un- 
reasonable in that view, and did not bind the 
owners. There was no intimation that the prelim- 
inary agreement on rates constituted the entire con- 
tract. It was conceded by the court that the 
receipts might have constituted the contract, but it 
was held that the owners were not bound, on mere 
principles of agency, to an implied assent to any 
unreasonable limitation of the carrier’s common- 
law liability imposed by the requests. The receipts 

were not put in evidence. The court said: 

“The referee found that the defendants’ receipts or 
bills of lading containing some terms and conditions 
for the transportation of the potatoes were so given, 
but that no evidence was offered to prove what those 

Vor. 45 — No. 25. 





terms and conditions were. The contents of those pa- 
pers constituted in part at least the contract, and for the 
complete proof of it they would seem to have been essen- 
tial. * * * ‘Those papers had however been deliv- 
ered up at the place and time of the receipt of the 
property, and it may be assumed that they were acces- 
sible to the defendant. * * * Inasmuch as no con- 
ditions were mentioned in connection with the infor- 
mation given by tbe freight agent of the through rates 
for which the defendant would transport the property, 
it may be that Shanley & Co. supposed that the com- 
mon-law duty would be assumed by the defendant as 
such carrier, and that would have been the situation 
if no special terms had been provided for when the prop- 
erty was delivered to the defendant. And although 
Shanley & Co. had not undertaken to furnish the prop- 
erty for shipment, they had the right to assume, un- 
less advised to the contrary, that when delivered for 
that purpose it was received pursuant to the arrange- 
ment before then made so fur as related to the rates 
and the true transportation. And consistently only 
with such previous understanding or agreement, the 
defendant was permitted to treat it as within the au- 
thority of the person who delivered the potatoes to 
make or accept stipulations or conditions for the re- 
ception and carriage of the property by it, and beyond 
that the owners were not necessarily bound by any 
thing contained in the shipping bills so far as it was 
Gependent merely upon the presumption of authority 
in the persons executing them. * * * And to that 
extent, and that only, the terms and conditions of the 
shipping bills, so fur as reasonable and applicable to 
through transportation of the property by the defend- 
ant, must for that purpose be deemed within the con- 
tract.” 

It appeared and was found that the loss was 
occasioned by the defendants’ own negligence, and 
against this the bill did not provide, and of course 
they were responsible therefor. So the decision 
was to the effect that although Shanley & Co, had 
themselves delivered the property and signed the 
bills they might be deemed to have assented to the 
terms and conditions of the bills, and to the limita- 
tion of the common-law liability implied in the 
negotiations about rates, yet that they were not 
bound by an assent of the persons whom they em- 
ployed simply to deliver the goods to the carrier to 
any limitation of the carrier’s liability beyond what 
was reasonable in view of the contract for through- 
transportation, so long as it was not shown to have 
been acondition of the receipts given for the property. 
The court conclude by observing that this view 
rendered it unnecessary to consider the fact that 
‘it does not appear that the condition was in the 
bill of lading,” that is to say, in the receipt given 
by the defendants. This case therefore decides 
three things: first, that in the absence of any 
agreement or condition beyond those expressed or 
implied in the preliminary negotiation about rates, 
the common-law liability would have attached; 
second, that a limitation might have been lawfully 
provided for in the receipt issued by the carrier for 
the property; third, that the assent of the agent to 
the conditions in the request delivered to the carrier 
could not by implication bind the principal when it 
was inconsistent with the ordinary liability attach- 
ing to the acceptance of the property after the 
negotiation about rates. The court do not pass 
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because it was unnecessary to pass on the question 
which would have arisen if the condition had been 
shown to be in the receipt issued by the carrier, or 
the question which would have arisen if the shipper 
had himself signed the request containing the con- 
dition. This decision therefore seems very different 
from the “piece of folly” which Mr. McMurtree 
pronounces it. 


Mr. Albert Bach of the New York bar, com- 
municates to the Medico-Legal Journal for this 
month some interesting arguments in favor of the 
repeal of the law of this State which excludes the 
testimony of physicians and surgeons on the ground 
of privilege. He shows that at common law the 
privilege was extended to lawyers but not to clergy- 
men nor physicians. He states that ‘the States 
and Territories of the United States which have 
extended the privilege to medical men and clergy- 
men are as follows: Arizona Territory, Arkansas, 
California, Idaho, Indiana, Iowa, Kansas, Missouri, 
Montana, Nebraska, Nevada, New York, Ohio, 
Oregon, Utah Territory, Washington, Wisconsin, 
Wyoming. The States and Territories which have 
not changed the common law on the subject are: 
Alabama, Colorado, Connecticut, Delaware, Florida, 
Georgia, Maine, Massachusetts, Mississippi, Minne- 
sota, North Carolina, New Hampshire, New Jersey, 
New Mexico Territory, Pennsylvania, Rhode Island, 
South Carolina, Tennesseee, Texas, Vermont, Vir- 
ginia, West Virginia.” Mr. Bach carefully reviews 
the leading adjudications in this State in the three 
classes of life insurance cases, will cases and dam- 
age or tort cases. In respect to one of the insurance 
cases, Grattan v. Metropolitan L. Ins. Co., 80 N.Y. 
281, he makes the acute reductio ad absurdum: 
‘* Here then you have a case where an expert is not 
permitted to testify on account of the statutory 
provision, and a layman’s evidence is excluded be- 
cause he is not an expert.” Mr, Bach concedes that 
his proposal will be viewed by most of the medical 
profession as ‘‘a revolutionary measure necessarily 
leading to calamitous results,” but he sums up his 
reasons as follows: 

“ Keeping in mind the definition of public policy to 
be a course of conduct that ultimately results in the 
greatest good and advantage to the majority of the 
people, and remembering that the safety of the citizen 
is the supreme law of the State; that the general sys- 
tem of law looks to the detection and punishment of 
crime; that justice is not a respecter of mere person- 
alty; that individual reputation should not weigh a 
feather’s weight in the scale as against the rights of the 
masses; that law should not hold out a premium to 
the perpetuation of fraud; that no one is atall likely 
to forego medical or surgical treatment through any 
fear of adivulgence of his condition, eitber mental or 
physical, but would seek such treatment notwithstand- 
ing all the publicity that might be given to his com- 
plauiut, on the theory that self-preservation is the first 
law of nature; that there is no occasion for the reveal- 
ing of the secret cause of the physical condition of the 
patient when applying toa physician for treatment; 
that confidences intrusted to a physician not necessary 
to enable him to act are not privileged; that the world 
has not yet attained, nor probably ever will attain, to 





that Utopian condition where, as a rule, death or great 
physical suffering is submitted to in preference to dis- 
honor, we are forced inevitably to the conclusion that 
not only is the assertion that this rule of privilege is 
based on public policy with very little foundation in 
fact, but, on the other hand, that its enforcement 
works much more harm than good.” 


Mr. John A. Wright, of San Francisco, puts forth 
a little book, for general readers, entitled ‘* How to 
get good judges; a study of the defects of the 
judicial system of the States, with a plan for a 
scientific judicial system.” He starts out with the 
assertion that ‘‘a large class of people throughout 
the United States entertains a growing distrust of 
our judges and judicial systems,” which ‘‘ exists 
side by side with the utmost respect for the char- 
acter and attainments of particular courts and par- 
ticular judges.” One indication of this is in the 
increasing prevalence of mob-law, and one ground 
of it, as given by him, is the fact that in New York 
certain judges have been forced to confess that they 
had bought their nominations, The principal rea- 
sons of the spreading of this notion, he says, is the 
newspaper press, But he thinks that the influence 
of great corporations and private interests, of cor- 
rupt politicians and their retainers and patrons is 
omnipotent in nominating and electing the judges, 
“and we have no adequate means of disciplining or 
vindicating our judges when their reputations are 
assailed.” Ile also states that fur forty years our 
courts ‘‘have steadily become less capable of satis- 
factorily dispatching business.” For “ dispatching” 
read ‘*Keeping up with,” and we are with him. 
The remedies he proposes are to make the bench 
more attractive than the bar; to make elevation to 
it unattainable by any but the best men; to make 
dismissal certain to follow misconduct; and to ele- 
vate the character and capacity of the bar. The 
means he proposes are better salaries, tenure dur- 
ing good behavior, pensions, and ‘‘a scientific 
method of evolving the best men for the bench.” 
Our people probably would not object to the last 
means suggested if they could understand it, but to 
the other three they would certainly say no. They 
think the salaries are large enough, they are sure 
the tenure is long enough, and they are deadly 
opposed to judicial pensions. On the last two 
points argument to the people of this State would 
be wasted. Possibly but not probably they might 
consent to increase certain of the judicial salaries, 
but certainly they would never fall in with Mr. 
Wright’s opinion that they ought to be paid as 
much as officers of great corporations. But the 
most curious part of Mr. Wright’s scheme is what 
he calls the Council or Court of Juristic Discipline. 
This is to be composed of lawyers, elected by the 
lawyers upon the Australian ballot system, with 
exclusive power to admit to the bar, to discipline 
members of the bar, and from whose members the 
bench is to be exclusively supplied. He would 
have the ultimate law court composed of judges 
selected by the judges of the trial courts. We 


have not space to unfold this scheme in all its de- 
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tails, nor are we sure that as yet we precisely under- 
stand them all; but enough has been stated to 
enable the reader to see that he proposes to put the 
bench and the bar pretty much in the hands of the 
bar. Whether this would greatly tend to increase 
popular confidence in the bench and the bar we 
may be permitted to doubt. It seems to us just 
now that the people would be apt to regard it as a 
close legal corporation, and that they decidedly 
would not assent to it. Excepting the political 
assessments on judicial candidates in the city of 
New York, there does not seem to be much reason- 
able ground for finding fault with the judicial 
system of this State; as to mode of selection, sala- 
ries, tenure, pensions, the present system seems to 
meet general approval. (The pension matter can 
be controlled by the nominations.) There is little 
fault found with the manner in which the judicial 
business is transacted. There is little danger of 
favoritism, none of corruption. The judges are 
generally men of fair abilities, candor, learning and 
industry. The only ground for serious fault is that 
business is not dispatched with enough promptitude, 
but that is not the fault of the judges, and if it is 
the fault of the bar it is incurable. 





NOTES OF CASES. 





[* Merchants’ Ins. Co. of Newark v. Prince, Su- 

preme Court of Minnesota, May 24, 1892, it 
was held that a local custom that insurance agents, 
after the termination of their agency, may cancel 
any of the policies issued through them, is un- 
reasonable and void. The court said: ‘‘The cus- 
tom referred to is characterized in defendants’ 
fourth request, likewise given and excepted to, 
thus: ‘That agents, in case of change in agency, 
considered the business worked up and secured by 
them belonged to them, to the extent that, at least, 
took up all policies issued or delivered since the 
making of the last correct report pending the 
change of agency.’ As one of the witnesses for the 
defendants testified, the agent generally considers 
the business he works up as his own, and does with 
it as he sees fit. The proposition that any part of 
the business done by an agent for his principal, and 
for doing which the principal pays him, belongs to 
the agent, rather upsets our notions of the rights 
growing out of the relation of principal and agent. 
Is such a local custom valid? Is it reasonable? For, 
if unreasonable in the legal sense, it is not valid. 
While a custom may not be reasonable merely be- 
cause it is not contrary to any established rule of law, 
there isa uniform concurrence of authorities, that in 
the legal sense, it is to be deemed unreasonable if it 
be opposed to the policy of the law, as where it tends 
to unsettle well-established rules of law, established 
for the protection of the rights of parties. Thus of 


a usage that a factor may pledge the goods of his 
principal (Newbold v. Wright, 4 Rawle, 195); that 
the master of a vessel may sell the cargo without 
necessity (Bryant v. Insurance Co., 6 Pick. 181); to 





charge interest where the statute provides none 
shall be charged (Henry v. Risk, 1 Dall. 265); au- 
thorizing a landlord to re-enter for a forfeiture in a 
manner different from that provided by law (Stoe- 
ver v. Whitman, 6 Bin. 417); requiring two thou- 
sand two hundred and forty pounds for a ton when 
the statute provides two thousand pounds shall be 
a ton, unless otherwise specified in the contract 
(Evans v. Myers, 25 Penn. St. 114; Green v. Moffett, 
22 Mo. 529); that when a seller of goods receives 
the consignee’s note without the buyer's indorse- 
ment, the latter is discharged, and the maker of the 
note alone is responsible (Prescott v. Hubbell, 1 Mc- 
Cord, 94); so of a usage contrary to the rule caveat 
emptor (Barnard v. Kellogg, 10 Wall. 383; Dickinson 
v. Gay, 7 Allen, 29). The cases of Johnson v. Gil- 
Jillan, 8 Minn, 395 (Gil. 352), and Globe Milling Co. 
v. Minneapolis Elevator Oo., 44 id. 158, are in 
the same line. These are but a few of the cases that 
might be cited to the same effect. But where the 
rule of law is established, not merely to define the 
rights of parties under particular circumstances, 
but to protect those rights by enforcing good faith 
and fair dealing between them, the reason for ex- 
cluding local usage to the contrary of the rule is 
still stronger. The requirement of good faith is the 
basis of the rules of law governing the duties of an 
agent to his principal. The agent is held to the ut- 
most good faith in the business of his principal 
and to secure this he is not permitted to place him- 
self in a position antagonistic to the interest of his 
principal, nor to secure any advantage to himself 
from the business without the full and free consent 
of the principal. It was because such a usage 
would tend to subvert this principle of the law of 
agency it was held in Farnsworth v. Hemmer, 1 
Allen, 494, and Raisin v. Clark, 41 Md. 158, that a 
usage permitting an agent employed to sell or ex- 
change property to take commissions from both 
seller and buyer was void. There could be no 
question, that pending his agency an agent of an 
insurance company authorized to issue policies can- 
not without the consent of the company treat the 
business represented by policies issued through 
him as in any sense his business, or the business of 
any one but his principal; and, if he has authority, 
to cancel policies, he could only exercise it for the 
benefit of his principal. A usage that he might 
cancel policies for his own advantage would be so 
subversive of all the principles underlying the rules 
of the law of agency as to be void. Defendants do 
not claim otherwise. Their claim amounts really to 
this: that by the usage, upon the revocation by the 
company of the revocable authority conferred cn the 
agent, a part of the business, conceded to be that of 
the company up to that time, becomes the business of 
the agent, so that he may do with it what he pleases, 
and that as to that part of the business the revoca- 
tion clothes him with power that he did not have 
before. The proposition would justify a custom 
that any agent, as soon as his authority should be 
withdrawn, might at once, for his own advantage, 
undo, so far as it could be undone, all the business 
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that he had done for his principal. The rules of 
law established to secure and enforce good faith in 
fiduciary relations are so necessary and so salutary 
that no local custom to the contrary can be sus- 
tained.” 


In Sparrow v. Pond, Supreme Court of Minnesota, 
May 3, 1892, it was held that blackberries while 
growing on the bushes are not subject to levy on 
execution as personal property. The court said: 
‘*At common law those products of the earth which 
are annual, and are raised by yearly manurance and 
labor, and essentially owe their annual existence to 
the cultivation of man, termed ‘emblements’ and 
sometimes ‘fructus industriales,’ were, even while 
still annexed to the soil treated as chattels, with the 
usual incidents thereof as to seizure on attachment 
during the owner's life, and transmission after his 
death. This class included grain, garden vege- 
tables, and the like. On the other hand, the fruit 
of trees, perennial bushes and grasses growing from 
perennial roots, and called, by way of contradiction, 
‘fructus nuturales,’? were, while unsevered from the 
soil, considered as pertaining to the realty, and as 
such passed to the heir at the death of the owner, 
and were not subject to attachment during his life. 
4 Kent Comm.; 4 Bac. Abr. 372, tit. ‘Emblements;’ 
Freem. Ex’ns, § 113; 1 Schouler Pers. Prop.,§ 100 
et seq.; State v. Gemmill, 1 Houst. (Del.) 9; Crad- 
dock v. Riddlesbarger, 2 Dana, 205; 9 Am. & Eng. 
Enc. Law, tit. ‘Crops; Rodwell v. Philips, 9 Mees. 
& W. 501. A possible exception to this classifica- 
tion is the case of hops on the vines, which have 
been held to be personal chattels, and subject to 
sale as such. The ground upon which this seems to 
be held is, that although the roots of hops are 
perennial, the vines die yearly, and the crop from 
the new vines is wholly or mainly dependent upon 
annual cultivation. The decisions upon that ques- 
tion however seem to be all based upon the eld case 
of Latham v. Atwood, Cro, Car. 515. See Frank v. 
Harrington, 36 Barb, 415. It is sometimes stated 
that the test whether an unsevered product of the 
soil is an emblement, and as such, personal prop- 
erty is, whether it is produced chiefly by the manur- 
ance and industry of the owner. But, while this 
test is correct as far.as it goes, it is incomplete. 
Under modern improved methods, all fruits are 
cultivated, the quality and quantity of the yield de- 
pending more or less upon the annual expenditure 
of labor upon the trees, bushes or vines; but it has 
never been held that fruit growing upon cultivated 
trees was subject to levy as personal property. No 
doubt all emblements are produced by the manur- 
ance and labor of the owner, and are called ‘fructus 
industriales’ for that reason; but the manner, as 
well as purpose, of planting is an essential element 
to be taken into consideration. If the purpose of 
planting is not the permanent enhancement of the 
land itself, but merely to secure a single crop, 
which is to be the sole return for the labor expended, 
the product would naturally fall under the head of 
‘emblements,’ On the other hand, if the tree, bush 


or vine is one which requires to be planted but 
once, and will then bear successive crops for years, 
the planting would be naturally calculated to per- 
manently enhance the value of the land itself, and 
the product of any one year could not be said to 
essentially owe its existence to labor expended dur- 
ing that year; and hence it would be classed among 
‘fructus naturales, and the right of emblements 
would not attach. Darlington Pers. Prop. 26. 
This classification is of course more or less arbitrary 
but it is the one uniformly adopted by the courts 
(unless hops be an exception), and it is the only one 
which will furnish a definite and exactrule. Black- 
berry bushes are perennial, and when planted once 
yield successive crops. They grow wild, but like 
every other kind of fruit or berry, are improved by 
cultivation. The quantity and quality of the yield 
is largely dependent upon the amount of annual 
care expended upon them, but the difference in that 
respect between them and other fruits is only one of 
degree. It seems to us quite clear that at common 
law such berries, while growing upon the bushes, 
were not subject to levy on execution as personal 
property, and we have no statute changing the 
rule.” 


In Pratt v. Castle, Supreme Court of Michigan, 
May 6, 1892, an action for the price of land, 
defendant introduced receipts showing on their 
face a full settlement of all dealings between the 
parties. J/e/d, in the absence of fraud or mistake, 
conclusive, and the court should have directed a 
verdict for defendant, and any errors in the admis- 
sion of parol evidence to explain them was not 
prejudicial to plaintiff. The court said: ‘‘ The 
settlement was accomplished by the execution of 
mutual receipts, which read as follows: ‘1.00. 
Received, Linden, June 20, 1887, of John J. 
Castle, one dollar, in full for all debts, dues and de- 
mands to this date, except all property and crops 
owned in partnership with the said John J. Castle. 
William L. Pratt.’ ‘1.00. Received, Linden, 
June 20, 1887, of William L. Pratt, one dollar, in 
full for all debts, dues and demands, to this date, 
except all property and crops owned in partnership 
with the said William L. Pratt. John J. Castle.’ 
Plaintiff does not claim that there was any mistake 
or fraud in the settlement, or in the execution of 
these receipts as evidence thereof; but relies upon 
an independent and contemporaneous agreement 
that the value of the land should not be included in 
the settlement, and the agreement of defendant to 
pay him therefor. Defendant insists and testified 
that all their transactions were included in the 
settlement, aside from the exception expressed in 
the receipts. The Circuit judge permitted the par- 
ties to give evidence of the prior dealings between 
them, and the circumstances under which the 
receipts were yiven, instructing them that they were 
not conclusive when fraud or mistake was alleged 
against them, and left it to the jury to determine 
whether the value of the land was included in the 
settlement, and their verdict was for the defendant, 
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The important assignments of error arise upon the 
admission of evidence of the prior dealings be- 
tween the parties. It becomes unimportant to 
discuss them, if the defendant’s contention be cor- 
rect that the settlement was binding, and the written 
agreement could not be changed by parol evidence. 
Settlements are favored by the law, and will not be 
set aside, except for fraud or mistake or duress, 
neither of which is claimed in this case. The par- 
ties made a settlement, and evidenced it by writing, 
in which they excepted certain transactions. If this 
settlement may be set aside by parol evidence of a 
contemporaneous agreement that it did not include 
certain dealings, not excepted in the writing, I am 
unable to conceive any settlement which would be 
binding. The papers executed are not merely re- 
ceipts of money, for no money passed, They were 
intended to be conclusive evidence that all their 
transactions were settled.” In White v. Richmond, 
ete., R. Co., a very recent case in the Supreme 
Court of North Carolina, the plaintiff, a conductor 
injured in defendant’s employ, executed a paper, 
reciting the consideration of $6,000, and releasing 
the defendant from all claims to damages by reason 
of such injury. The court excluded evidence that 
it was also a consideration of the settlement that 
the defendant should employ the plaintiff for life. 


_ 


CONSTITUTIONAL LAW — TAXATION — IN- 
TER-STATE COMMERCE — CROSSING 
OTHER STATES. 

UNITED STATES SUPREME COURT, MAY 2, 1892. 
LEHIGH VAL. R. Co. v. COMMONWEALTH OF PENN- 
SYLVANTA. 


The transportation of goods and passengers by continuous 
carriage from one point in a State to another point in the 
same State is not inter-State commerce, within the mean- 
ing of the Federal Constitution, although for a part of 
the route it is over the soil of another State, and therefore 
it is within the power of the State wherein it begins and 
ends to impose a tax on its gross receipts. 


M. E. Olmsted, for plaintiff in error. 


James A. Stranahan and W. U. Hensel, for defend- 
ant in error. 


Futter, C. J. The Lehigh Valley Railroad Com- 
pany isa Pennsylvania corporation, which owns and 
operates an extensive system of railroads in that State, 
but has no line ofits own tv Philadelphia. For the 
traffic from Mauch Chunk to Philadelphia it makes 
use of two routes—one by the way of the Philadelphia 
and Reading road, being wholly within the State, and 
the other by its own line connecting with the lines of 
the Pennsylvania railroad at Phillipsburg, N. J., and 
thence via Trenton, in that State, to Philadelphia. De- 
tailed reports of its receipts show that the passenger 
traffic of the Lehigh Company to Philadelphia from 
Mauch Chunk is almost wholly taken over the Phila- 
delphia and Reading, while its coal and general freight 
traffic reaches Philadelphia by the other road. Phil- 
lipsburg, N. J., lies across the Delaware river, oppo- 
site Easton, Penn. By the running arrangements be- 


tween the Lehigh and Pennsylvania Companies, the 








transportation of through freight and passengers is 
continuous from Mauch Chunk to Philadelphia. 

The receipts named in class 2 are confined to that 
part of the transportation from Mauch Chunk to Phil- 
lipsburg, and the taxation to the mileage wholly 
within the State of Pennsylvania; and the question is 
whether this taxation in respect of such receipts from 
freight and passengers carried by continuous trans- 
portation to Philadelphia from Mauch Chunk by way 
of Trenton, N. J., amounts to a regulation of inter- 
State commerce. 

The conflict between the commercial regulations of 
the several States was destructive to their harmony, 
and fatal to their commercial interests abroad, and 
this was the mischief intended to be obviated by the 
grant to the Congressof the power to regulate com- 
merce with foreign nations and among the States. But 
as was said by Chief Justice Marshall, the words of the 
grantdo notembrace that commerce which is com- 
pletely internal, which is carried on between man and 
man in a State, or between different parts of the same 
State, and which does not extend to nor affect other 
States. “Commerce,’’ observed the chief justice, 
“undoubtedly is traffic, but itis something more; it 
is intercourse. It describes the commercial inter- 
course between nations and parts of nations in all its 
branches, and is regulated by prescribing rules for 
carrying on that intercourse.’’ Gibbons v. Ogden, 9 
Wheat. 189. This isno more than an expansion of its 
simplest signification—that of an exchange of goods, 
the bringing of them from the seller to the buyer, how- 
ever vast the range now comprehended by the term in 
the progress of society. 

Taxation is undoubtedly one of the forms of regula- 
tion, but the power of each State to tax its own inter- 
nal commerce, and the franchises, property or business 
of its own corporations engaged in such commerce, has 
always been recognized, and the particular mode of 
taxation in this instance is conceded to be in itself not 
open to objection. And while inter-State commerce 
cannot be regulated by a State by the laying of taxes 
thereon in any form, yet whenever the subjects of tax- 
ation can be separated, so that that which arises from 
inter-State commerce can be distinguished from that 
which arises from commerce wholly within the State, 
the distinction will beacted upon by the courts, and 
the State permitted to collect that arising upon com- 
merce solely within its own territory. Ratterman v. 
Telegraph Co., 127 U.S. 411, 424. 

The tax under consideration here was determined in 
respect to receipts for the proportion of the transpor- 
tation within the State, but the contention is that this 
could not be done, because the transportation was an 
entire thing, and in its course passed through another 
State than that of the origin and destination of the 
particular freight and passengers. There was no 
breaking of bulk or transfer of passengers in New Jer- 
sey. The point of departure and the point of arrival 
were alike in Pennsylvania. The intercourse was be- 
tween those points, and not between any other points. 
Is such intercourse, consisting of continuous transpor- 
tation between two points in the same State, made 
inter-State because in its accomplishment some por- 
tion of another State may be traversed? Is the trans- 
mission of freight or messages between two places in 
the same State made inter-State business by the devia- 
tion of the railroad or telegraph line on to the soil of 
another State ? 

If it has hrppened that through engineering difficul- 
ties—as the interposition of a mountain or ariver—the 
line is deflected so as to cross the boundary, and run 
for the time being in another State than that of its 
principal location, does such detour in itself impress 
an external character on internal intercourse? For 
example, the Nashville, Chattanooga and St. Loui 
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Railway Company is a corporation created under the 
laws of Tennessee, and through freight and passen- 
gers transported from Nashville to Chattanooga pass 
over a few milesin Alabama, and perhaps two miles in 
Georgia, but we had not supposed that that circum- 
stance would render the taxation of that company, in 
respect of such business, by tbe State of Tennessee, in- 
valid. 

So as to the traffic of the Erie railway between the 
cities of New York and Buflalo, we do not understand 
that that company escapes taxation in respect of that 
part of its business because some miles of its road are 
in Pennsylvania, while the New York Central is 
taxed as to its business between the same places, be- 
cause its rails are wholly within the State of New 
York. 

It should be remembered that the question does not 
arise as to the power of any other State than the State 
of the termini, nor as to taxation upon the property of 
the company situated elsewhere than in Pennsylvania, 
nor as to the regulation by Pennsylvania of the opera- 
tions of this or any other company elsewhere, but it is 
simply whether, in the carriage of freight and passen- 
gers between two points in one State, the mere passage 
over the soil of another State renders that business 
foreign which is domestic. We do not think such a 
view cau be reasonably entertained, and are of opin- 
ion that this taxation is not open to constitutional ob- 
jection by reason of the particular way in which Phila- 
delphia was reached from Mauch Chunk. 

Nor is the contrary conclusion supported by Coe v. 
Errol, 116 U.8. 517, and Lord vy. Steamship Co., 102 id. 
541, much relied upon by plaintiff in error. 

In Coe v. Errol, logs cut in Maine, and detained ia 
Errol, N. H., on their way down the Androscoggin 
river to Lewiston, Me., were held by the Supreme 
Court of New Hampshire not taxable at Errol, while 
logs cut in New Hampshire, and hauled down to that 
town for similar transportation, were held taxable, 
and this court sustained the judgment of the State 
court in reference to the New Hampshire logs, upon 
the ground that they were still part of the general 
mass of property of the State, and had not commenced 
“their final movement for transportation from the 
State of their origin to that of their destination.” The 
Maine logs had never been part of the property of New 
Hampshire, and had no situs there. They were there- 
fore not taxable, though whether they were or not was 
not drawn into decision. These logs were also in 
course of transportation from the place of cutting to 
another place likewise in Maine, and as that transpor- 
tation required them to arrive and remain for a time 
in New Hampshire, the predicament in that regard 
was referred to in the opinion by way of argument as 
being such that New Hampshire could not imposea 
burden on that transportation. But the right of Maine 
to tax them was not disputed. 

The single question in Lord v. Steamship Co. was, as 
stated by Mr. Chief Justice Waite, delivering the opin- 
ion of the court, whether Congress had power to regu- 
late the liability of the owners of vessels navigating 
tho high seas, but engaged only in the transportation 
of goods and passengers between ports and places in 
the same State, it being conceded that the voyages of 
the steamship in respect of whose loss the question 
arose were always ocean voyages. The argument was 
that “ while on the ocean her national character only 
was recognized, and she was subject tosuch laws as the 
commercial nations of the world had, by usage or oth- 
erwise, agreed on for the government of the vehicles 
of commerce occupying this common property of all 
mankind. She was navigating among the vessels of 
other nations, and was treated by them as belonging 
to the country whose flag she carried. True, she was 
not trading with them, but she was navigating with 








them, and consequently with them was engaged in 
commerce. If in her navigation she inflicted a wrong 
ou another country, the United States, and not the 
State of California, must answer for what was done. 
Inevery just sense therefore she was, while on the 
ocean, engaged in commerce with foreign nations, and 
as such she and the business in which she was en- 
gaged was subject to the regulating power of Con- 
gress.” F 

But it was unnecessary to invoke the power to reg- 
ulate commerce in order to find authority for the law 
in question. Asstated by Mr.Justice Bradley in ReGar- 
nett, 141 U. 8.1, 12: “The act of Congress which limits 
the liability of ship-owners was passed in amendment 
of the maritime law of the couutry, and the power to 
make such amendments is coextensive with that law. 
It is not confined to the boundaries or class of subjects 
which limit and characterize the power to regulate 
commerce, but in maritime matters it extends to all 
matters and places to which the maritime law ex- 
tends.”’ In thatcasethe Limited Liability Act was 
applied to a steamer engaged in commerce on the Sa- 
vannah river. 

In Ex parte Boyer, 109 U. S. 629, it was decided that 
the admiralty jurisdiction extended to a steam canal- 
boat, in case of collision bet ween her and another canal- 
boat, while the two boats were navigating the Illinois 
and Lake Michigan canal, although the libellant’s boat 
was bound from one place in Illinois to another place 
in the same State. 

The principle is well settled, and the cases are largely 
referred to in Re Garnelt. 

In Pacific Coast S. S. Co. v. Board of Railroad Com- 
missioners, 9 Sawy. 253, the Circuit Court for the Dis- 
trict of California held, Mr. Justice Field delivering 
the opinion, that the California State board of railroad 
commissioners had no power to regulate or interfere 
with the transportation of persons or merchandise by 
a steamship company between ports within the State, 
if they were in transit to or from other States, or if 
the transportation consisted of voyages upon the 
ocean, bringing the steamships under the exclusive 
control of Congress. 

But that case involved the direct regulation by a 
State of transportation which had passed beyond the 
jurisdiction of the State, and did not decide the ques- 
tion of the power of a State to tax its own corporations 
in respect of transactious within it in the course of a 
continuous carriage from one point to another in the 
State, in accomplishing which a part of another State 
was incidentally traversed. 

This Pennsylvania Company was not taxed in respect 
of its receipts from transportation from points in for- 
eign States to other points in foreign States not touch- 
ing Pennsylvania; nor from transportation by con- 
tinuous carriage from points in a foreign State pass- 
ing through Pennsylvania, and ending ina third State; 
nor from transportation by continuous carriage from 
points in Pennsylvania to points in other States; nor 
from transportation by continuous carriage from 
points in other States to points in Pennsylvania; nor 
from transportation by continuous carriage from 
points in another State to other points in the same 
State, passing through Pennsylvania; but only in re- 
spect of receipts from transportation in Pennsylvania 
to other points in Pennsylvania without passing out of 
the State, and from transportation by continuous car- 
riage from points in Pennsylvania to other points 
therein, but passing out of Pennsylvania into another 
State, and back again in the course of transporta- 
tion. 

We do not deem it necessary to continue the discus- 
sion. We concur with the State court in sustaining 
the validity of the tax herein involved, and the judg- 
ment is affirmed. 
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STATUTE OF FRAUDS— MEMORANDUM — 
SIGNATURE. 


QUEEN’S BENCH DIVISION, MARCH 15, 1892. 


Evans v. HoAre.* 


A memorandum of an agreement that plaintiff should serve 
defendants for three years, inthe form of a letter from 
plaintiff, addressed to defendants, whose name appeared 
at the beginning of the letter, was written by defendants’ 
agent with their authority, and presented to plaintiff for 
signature, and signed by plaintiff. In an action for wrong- 
ful dismissal, beld, that defendants’ name, inserted in the 
letter by their authorized agent, amounted to a signature 
binding on defendants, within section 4 of the statute of 
frauds, and that plaintiff was entitled to recover. 


Crump, Q. C. (Leslie Probyn, with him), for plain- 
tiff. 
Witt, Q. C. (Tatlock, with him, for defendants. 


DENMAN, J. This was ‘an action for wrongful dis- 
missal. The plaintiff entered the defendants’ service 
as a ledger clerk at £80a year. The salary wus twice 
raised £10 a year, until it reached £100. On February 
19, 1890, the plaintiff signed an agreement as follows: 


“*5, Campbell Terrace, Cannhill Road, Leytonstone, 
** Feb. 19, 1890. 
“Messrs. Hoare, Marr & Co., 26, 29 Budge Row, Lon- 

don, E. C.: 

“Gentlemen — In consideration of your advancing 
my salary to the sum of £130 per annum, I hereby 
agree to continue my engagement in your office for 
three years, from and commencing January 1, 1890, at 
a salary at the rate of £130 per annuum aforesaid, pay- 
able monthly, as hitherto. 

‘* Yours obediently, 
**George E. Evans.” 


If this agreement was within section 4 of the statute 
of frauds the judgment was justified. The learned 
judge gave judgment for the defendants on the ground 
that the document was not signed within that section. 
This decision would be right unless the words 
**Messrs. Hoare, Marr & Co.,”’ at the commencement, 
can, under the circumstances, be held to be ‘a signa- 
ture by a person authorized thereunto by the defend- 
ants.”’ Infact the document was drawn up by one 
Harding, who was authorized by the defendants to 
draw it up and take it, in its present shape in all other 
respects, for the plaintiff’s signature. It appearstome 
that the case falls within the principle of the decisions 
cited in favor of the plaintiff, especially Schneider v. 
Norris, 2 M. & S. 286, and Jones v. Victoria Graving 
Dock Co., 2 Q. B. Div. 314. See also the case of Bleakley 
v. Smith, 11 Sim. 150. In the present case it is impos- 
sible to doubt that the word ** your,” twice used in the 
written document, refers to the defendants, whose 
name and address is given in full at the head of the 
document. Norcan I doubt that both Harding and 
the defendants intended that this document, when 
signed by Evans, should be the final memorandum of 
the contract binding upon the defendants as well as 
the plaintiff. Mr. Witt contended that the cases re- 
lied upon were all cases where the document was sent 
out by the person charged. I do not think that this is 
necessary, if by the expression ‘sent out’’ is meant 
more than submitted for signature to the other party. 
If the party sued has authorized an agent to lay before 
the party suing a document containing his name in 
full as that of the party with whom the contract is to 
be made, so as to announce to the other party that they 
are offering him certain terms if he wil) agree to them 
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in writing, and he thereupon signs, I think that there 
is sufficient “agreement or memorandum thereof, 
signed by a party authorized thereunto” within sec- 
tion 4 of the statute of frauds. That appears to me to 
be the case here. I therefore think that the plaintiff 
is entitled to judgment for the amount of the ver- 
dict. 


CAVE, J. lam of the same opinion. The case put 
forward on behalf of the plaintiff was based on the 
grounds which have been stated by my brother Den- 
man, and it was further contended that the plaintiff 
had served, and must therefore be entitled to recover 
something in respect of such service. It is obvious how- 
ever that this latter contention is not well founded, for 
the plaintiff had not completed any one month of ser- 
vice under the contract. The real point to be decided 
is whether the document in question is a memoran- 
dum or note in writing of an agreement signed by the 
party to be charged, or by some other person lawfully 
authorized, within the meaning of section 4 of the 
statute of frauds. 29 Car. 2, chap. 3. The statute of 
frauds was passed at a period when the Legislature 
was somewhat inclined to provide that cases should be 
decided according to fixed rules, rather than to leave 
it to the jury to consider the effect of the evidence ia 
each case. This no doubt arose to a certain extent 
from the fact that in those days the plaintiff and the 
defendant were not competent witnesses. Several cases 
were referred toin the course of the argument, which 
it was contended could not be distinguished from the 
present case, but it is difficult to ascertain whether the 
circumstances of the different cases are the same, or 
rather whether the circumstances in which the differ- 
ent cases are similar or dissimilar are material or im- 
material to the point under consideration. No doubt 
in attempting to frame a principle one is obliged to de- 
part somewhat from the strict lines of the statute. I 
am of opinion that the principle to be derived from 
the decision is this. In the first place, there must be 
a memorandum of acontract, not merely a memoran- 
dum of a proposal; and secondly, there must be in the 
memorandum, somewhere or other, the name of the 
party to be charged, signed by him or by his author- 
ized agent. Whether the name occurs in the body of 
the memorandum, or at the beginning or at the end, if 
it is intended for a signature there is a memorandum 
of the agreement within the meaning of the statute. 
In the present case it is true that the name of the de- 
fendants occurs in the agreement, but it is suggested 
on behalf of the defendants that it was only put in to 
show who the persons were to whom the letter was ad- 
dressed. The answer is that there is the uame, and it 
was inserted by the defendants’ agent in a contract 
which was undoubtedly intended by the defendants 
to be binding on the plaintiff, and therefore the fact 
that it is only in the form of an address is immaterial. 
A case was referred to in the argument (Schneider v. 
Norris, 2 M. & S. 286, in which a printed bill-head was 
held to amount to a signature within the meaning of 
the statute. That is a stronger case than the present. 
The printed heading there was not put into the 
document for the purpose of constituting a memo- 
randum of the contract, but it was so used with the 
assent of the party sought to becharged, and it there- 
fore was held to have the effect of a signature. This 
shows that it is unimportant how the name came to be 
inserted in the document. I cannot discover any other 
principle than that which I have stated, and I am of 
opinion that the present case comes within that prin- 
ciple, and therefore the plaintiff is entitled to judg- 
ment for the amount of damages found by the 
jury. 


Appeal aliowed. Leave to appeal refused. 
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SUPPORT OF LAND— MASTER AND SER- 


VANT —INDEPENDENT CONTRACTORS. 


MISSOURI SUPREME COURT, MAY 9, 1892, 
LARSON V. METROPOLITAN St. Ry. Co. 

A company which contracts for an excavation for the foun- 
dation of a building, to be made as the company’s engineer 
should direct, any one refusing to obey his orders to be 
discharged by the contractor, is liable for injury to ad- 
joining property, resulting from the negligent manner in 
which the excavation is made. 

A person who is told by an adjoining land-owner, that a pro- 
posed excavation for a building would be made in the 
usual manner by removing the dirt in sections and walling 
up one section before another was opened, is entitled to 
rely upon such representations, at least until a reasonable 
opportunity has been given him to take measures for the 
protection of his building. 


Gage, Ladd & Small, for appellant. 
Pratt, Ferry & Hagerman, for respondent. 


BARCLAY, J. Plaintiff's case is for damages occa- 
sioned bythe fall of a building, occupied by him as 
lessee of the Ackerson estate in Kansas City, Mo. The 
gist of his petition is that “the defendant wrongfully, 
carelessly and negligently dug out and carried away 
the soil immediately adjoining and under the west 
wall of said building, by meansof which * * * the 
said west wall was made to fall * * * thereby 
destroying and damaging the property of plaintiff 
therein contained * * * totheextent of $3,000.’’ 
The answer isa general denial. The Cireuit Court 
forced plaintiff to a nonsuit by giving an instruction 
inthe nature of a demurrer to the evidence. It is 
therefore proper to outline the facts upon which plain- 
tiff relies as constituting his cause of action. In so do- 
ing he is entitled tothe benefit of the most favorable 
view of his case that the evidence warrants, and of 
every reasonable inference therefrom. So viewed the 
substance of his case is this: The plaintiff's building 
was a two-story brick, in which he carried on business. 
It stood two inches from theeastern boundary of de- 
fendant’s property, and extended from the street line 
some seventy-two feet southward. The excavation to 
which the damage is ascribed was made upon defend- 
ant’s lot, close along that boundary line. ‘This line 
ran at aright angle to Ninth street, on which plain 
tiffs house fronted. Both the lots reached southward 
from the street one hundred and twenty-five feet to an 
alley. The defendant proposed erecting an engine- 
house on its lot, and in prosecuting that purpose con- 
tracted in writing with a firm forthe necessary exca- 
vating and masonry forthe foundations. Some of the 
terms of that contract will be mentioned later. The 
contractors sublet the excavating to another, who be- 
gan its performance, having a foreman there in charge 
of a number of workmenand teams. The defendant’s 
chief engineer occasionally visited the work, but the 
actual superintendence, under the first contract men- 
tioned, was mainly exercised by Mr. Butts, the en- 
gineer’s assistant, who remained on the ground. The 
foreman of the digging party testified that the sub- 
contractor placed him under the orders of Mr. Butts, 
and that the work was accordingly done as the latter 
directed. About the time the excavating began plain- 
tiff had an interview with Mr. Butts, in which he asked 
‘if he thought it was not dangerous to be taking dirt 
away’ (namely, from ‘‘alongside of the wall’’), to 
which Mr. Butts replied that ** there was not going to 
be any injury to the building. Of course he was going 
to take it out in sections, and wall it up as they went 
along.” Plaintiff says that that “kind of satisfied”’ 
him. The house fell about a week later. Plaintiff ob- 
served the work meanwhile. A trench some five feet 








wide and from seven toeleven feet deep was first dug, 


near defendant’s east boundary line, from the street 
to a point about opposite the south end of plaintiff's 
building, some seventy-two or seventy-three feet. The 
foundation of the latter was ata depth of eleven feet 
from the natural surface. They then began at the 
street line and carried the trench to a further depth of 
about two feet (a total depth of about thirteen feet) 
for a distance of twenty-five or thirty feet from the 
street. The concrete and footing stone of defendant’s 
foundation wall were then laid in the space or section. 
Three days later, according to the testimony of the 
foreman of the excavators, Mr. Butts directed him to 
“take out the remainder of the ditch,” and he pro- 
ceeded todo so, excavating to the additional depth of 
twenty-four to twenty-six inches (to correspond with 
the level of the first section) along the entire building 
line opposite plaintiff's house, a stretch of forty odd 
feet from the end of the first section. Mr. Butts was 
present while this work was being done. The job was 
begun at half-past 2 o’clock and was finished about 
half-past 5 o’clock of the same afternoon. That night, 
about 10 o’clock, a large part of plaintiffs building 
slipped into the excavation, on account, as it is claimed, 
of that removal of its lateral support, but that portion 
of the house which faced the masonry work of the first 
section of defendant’s foundation (for a distance of 
twenty-six feet from the street front) remained in 
place. The soil of the locality is that of the Missouri 
river bottom, a mixture of sand and loam formed by 
alluvial deposits. There was abundant evidence of ex- 
perienced builders and civil engineers that the custom- 
ary way of removing such soil for foundations adja- 
cent to and below that of other buildings is to take out 
the earth in sections of ten to sixteen feet each in 
length, and to substitute the new foundation in each 
section before opening the next one; that any other 
mode of doing such work is likely to result as in the 
present case, but that building in sections involves an 
expense from eighteen to thirty per cent greater than 
the cost of proceeding with subdividing the work in 
that manner. On these facts the trial court declared 
that plaintiff had no cause of action, and he has ap- 
pealed against that ruling. 

1. Before reaching the main issue it will be wellto 
dispose of a subordinate one, touching the responsible 
connection between defendant and the digging force, 
to whose acts the consequences complained of are as- 
cribed. The defendant claims that those acts were 
done in effect by a contractor independent of its con- 
trol, and that it is not liable on account thereof. It is 
now an accepted rule that supervision of such work 
may be retained without interfering with the inde- 
pendent action of liability of contractors who have en- 
gaged to perform it or subdivision of it, but in the case 
at bar the contract under which the work was done 
goes much further. It declares that ‘‘ the excavation 
shall be carried to such general depth as may be indi- 
cated by theengineer. Excavations for the trenches 
and piers will be made as required from time to time 
in the progress of the work, and to such an extent as 
may be indicated by the engineer.’’ Along with this 
language are statements that the engineer was “in 
charge of the work,’’ and that men who refused or 
neglected to obey his orders were to be discharged by 
the contractors. Now the very act complained of here 
is the digging of the trench too long and too deep in 
the circumstances. That act is charged as negligence. 
It was ordered by defendant’s representative on the 
spot, acting for the chief engineer, who had express 
power to direct “by his authorized agents’’ as well as 
personally. The work was done precisely as ordered. 


Thus it was the exercise of the discretion or judgment 
vested in the supervising authority which caused the 
catastrophe, and for that exercise of judgment defend- 
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ant must respond. Lancaster v. /nswrance Co. (1887), 
92 Mo. 460; Bower v. Peate (1876), 1 Q. B. Div. 521. 

2. The chief question ** the case is to determine 
what duty toward plaintitf rested upon defendant in 
view of the facts. Very much has been written upon 
the right of lateral support and its limitations uader 
the English law. It will not be necessary to restate the 
general principles governing that right. They were 
discussed very lucidly here years ago in Charless v. 
Rankin (1856), 22 Mo. 573, which remains a leading case 
on that subject. For present purposes it will suffice 
to say it is settled law that the unquestionable right of 
a land-owner to remove the earth from his own prem- 
ises, adjacent to another’s building, is subject to the 
qualification that he shall use ordinary care to cause 
no unnecessary damage to his neighbor’s property in 
so doing. We need not inquire how such a principle 
became ingrafted upon a system which traces its origin 
to the English common law, but that it is there is evi- 
denced by abundant decisions, of which a few leaders 
besides that above cited may be mentioned. Foley v. 
Wyeth (1861), 2 Allen, 131; Austin v. Railroad Co. 
(1862), 25 N. Y. 534; Quincey v. Jones (1875), 76 Ill. 240. 
The underlying principle of legal ethics on which this 
rule rests is well stated in Charless v. Rankin, above, 
to be that “if aman, in the exercise of his own rights 
of property, do damage to his neighbor, he is liable if 
it might have been avoided by the use of reasonable 
care.” ‘The reports furnish many illustrations of its 
application, but we need not stop to emphasize the 
statement of it by references to them, since its 
force, in cases of this character, is now fully recog- 
nized. What is the standard of ordinary care which 
one excavating on his own estate must use to avoid 
damage to his neighbor’s building isa question of some 
difficulty. In many localities the subject is regulated 
by statutes defining the reciprocal rights of the par- 
ties. It may be stated generally, in the absence of a 
statutory rule, that the care required of a party so ex- 
cavating is that of aman of ordinary prudence in the 
circumstances of the particular situation, but that 
statement affords meager aid in determining the exact 
duty imposed by the rule in its practical application to 
any given case. ‘The fact is that the particular cir- 
cumstances so largely shape and indicate the duty that 
any attempt to reduce the rule to greater certainty 
would probably tend to impede, rather than to pro- 
mote, the administration of justice. Quite recently it 
has been definitely held, following supposed indica- 
tions in earlier cases, that prior notice to the neighbor 
whose property may be endangered byan excavation 
is au essential part of the ordinary care referred to 
(Schultz v. Byers (1891, N. J. Err. & App.], 22 Atl. Rep. 
514), but that ruling was accompanied by a vigorous 
dissent, and can scarcely be considered as settling the 
point. It is not necessary to decide it in the case at 
bar, for it is here conceded that plaintiff had ample 
notice in fact of the intended excavation. He also had 
notice that it was to be made in a particular manner, 
namely, by removing the dirt *‘ in sections,” and wall- 
ing “it up as they went along.” The defendant’s su- 
perintendent in charge so stated to him at the outset, 
when plaintiff suggested the danger of the undertak- 
ing, and the former, as a witness in the cause, did not 
deny the plaintiff's account of that interview. It was 
in evidence that that course was the one indicated by 
ordinary prudence, and by the uniform custom of 
builders in that locality, in view of the nature of the 
surrounding soil. But for that information as to the 
mode of excavation and construction to be pursued, 
the plaintiff might have taken effective steps to shore 
up and protect his building, steps which were unnec- 
essary if the work was done in sections. We think 
that plaintiff had the right to rely upon the statement 
of the superintendent, made during the progress of 








the work and of his agency (and hence res geste), as to 
the care which defendant intended to exercise toward 
the property of plaintiff, with reference to which that 
statement was made. He bad theright to assume that 
the course foretold would be followed, it Jeast until 
he had notice to the contrary, and a reasonable oppor- 
tunity thereafter to act upon such later notice. We 
have added this last observation to meet the sugges- 
tion of defendant that plaintiff was duly advised that 
the excavation was not being done in sections. But 
on this point it appears that one section was first built 
substantially as promised, and that the long and dan- 
gerous excavation later, to which the fall of the build- 
ing is charged, occurred between half-past 2 and 5 
o’clock of the afternoon preceding the injury. 

On these facts the court cannot justly declare, as a 
conclusion of law, that plaintiff, in the exercise of rea- 
sonable care, was chargeable with notice that the plan 
of construction previously indicated by the superin- 
tendent was not to be followed, and should have taken 
measures of his own for the protection of his domicile. 
Nor do we think plaintiff's case concluded by the con- 
sideration that the removal of the earth in sections 
would have involved some additional outlay,and would 
have lessened in some slight degree the strength of its 
foundation wall. As to the latter fact, it is not claimed 
that the utility or value of the wall for the purpose of 
its construction would be in any wise impaired by the 
building in sections. As tothe former fact of extra 
expense we regard it immaterial, in view of the other 
evidence already alluded to, not to mention broader 
cousiderations bearing on that point. Beawchamp v. 
Mining Co. (1883), 50 Mich. 163. If defendant notified 
plaintiff that a certain mode of proceeding was to be 
pursued, and thus led him to act upon that hy pothesis 
and refrain from taking steps which would otherwise 
have been necessary and prudent to insure the safety 
of his property, the risk of injury to the plaintiff in the 
premises imposed on defendant the duty toward him 
of conforming to the plan of work of which it had ad- 
vised him, or to reasonably notify him of a change in 
that plan in season to admit of his adopting protective 
measures of his own. The evidence tends to prove 
that no such evidence was given, and in default thereof 
the measure of reasonable and proper care on defend- 
ant’s part, in the circumstances, was that indicated in 
the statement of the superintendent. As to whether 
the same measure of care would rest upon defendant 
in the absence of the peculiar facts here presented we 
are not called upon to say. In the view we take of the 
case the fact that the promised course of construction 
involved a greater expense than some other one can 
have no material bearing on the rights of the parties. 
On the whole case we think it fairly a question of fact 
whether defendant exercised ordinary care in direct- 
ing the excavation to be made as it did, in view of the 
circumstances mentioned, and whether the fall of the 
building was caused or contributed to by any want of 
such care. The trial court, we consider, erred in in- 
structing to the contrary. 

The judgment should be reversed and the cause re- 
manded. 

It is so ordered. 


BLACK, BRACE, MACFARLANE and THOMAS, JJ., con- 
cur. SHERWOOD, C. J., and GANTT, J., dissent. 


SHERWOOD, C. J. (dissenting). Action for damages 
growing out of the defendant company digging ditches 
or trenches for the foundations of an engine-house, 
then in process of erection, upon its own lot, 13, and 
along the western line of the building aud lot which 
plaintiff occupied as lessee of the Ackerson estate, in 
consequence of which digging the west wall of the 
house—a two-story brick building—in which plaintiff 
lived, and which he used asa saloon, restaurant and 








516 


THE ALBANY LAW JOURNAL. 





boarding-house, fell, and in its fall carried with it 
other portions of the building, thereby damaging and 
destroying the personal property of plaintiff therein, 
aud rendering the building untenantable. The peti- 
tion charges that “the defendant wrongfully, care- 
lessly and negligently dug and carried away the soil 
immediately adjoining and under the west wall of said 
building, by means of which,’’ ete. The building in 
question was built within one inch of the division line 
of the two lots, and had so stood for several years. The 
ditches for the east line of the engine-house were dug 
quite close to the boundary line between the plaintiff's 
property and that of the defendant. The soil in the 
locality—the Missouri river bottom—is a mixture of 
sand and loam. In doing the work atrench of suffi- 
cient depth and width for the proposed foundation 
was wholly dug upon respondent’s lot near the east 
line thereof. The trench was first dug out by Collins 
and his men fora distance of twenty-five feet. The 
original contractors filled up this space with stone ma- 
sonry work. Three days thereafter the sub-contractor 
started to dig the remainder of the trench on the east 
side of the lot, and the night of the day this work was 
finished the Ackerson building fell, and plaintiff's 
property therein was injured thereby. The evidence 
shows that the soil of lot 14, in its natural condition, 
without the additional weight of the Ackerson build- 
ing, would not have fallen. And the testimony also 
shows that, so faras the mere fact of excavating was 
concerned, it was done in the proper way, but had the 
work been done in sections the injury would not have 
occurred. By doing the work in sections is meant 
that the excavators would dig sixteen feet or less in 
length of the trench, and then, before proceeding fur- 
ther, wait till the stone masons had walled up that por- 
tion of the excavation, and so continue till the work 
was completed. To have done the work in sections 
would have increased the cost from twenty to thirty 
per cent, and would have weakened the foundation. 
This increased expense would fall upon the contractor. 
The testimony also shows that the trenches for the 
foundation were dug to the depth of some thirteen 
feet, and five feet in width, and the first section of the 
trench, some twenty-five feet, ranning backward from 
Ninth street and along the boundary line, was at once 
filled in with concrete and footing stones to a point 
just below the lower level of the adjoining foundation, 
but the Ackerson building when it fell did not fall be- 
yond the south end of these footing stones of the new 
foundation wall. 

At the close of the testimony the court instructed 
the jury that upon the pleadings and evidence the 
plaintiff could not recover, and this action of the court 
resulted in the plaintiff taking a nonsuit with leave, 
ete. ‘The correctness of the instruction thus given to 
the jury is the only question necessary for considera- 
tion, and this involves the salient question in this 
cause, whether the plaintiff was guilty of actionable 
negligence in the circumstances stated. On the point 
in hand an eminent text-writer observes: ‘ Of a na- 
ture somewhat akin to the easement of light connected 
with the ownership of a house is that of support, or 
the right of having one’s land and the structures 
erected thereon supported by the land of a neighboring 
proprietor. The proposition may be stated thus: A., 
owning a piece of land without any buildings upon it, 
has a natural right of lateral support for his land from 
the adjoining land. This right exists independent of 
grant or prescription, and is also an absolute right, so 
that, if his neighbor excavates the adjoining land, and 
in consequence A.’s land falls, he may have an action, 
although A.’s excavation was not carelessly or unskill- 
fully performed. This natural right does not extend 


to any buildings A. may place upon his land, and there- 
fore if A. builds his house upon the verge of his own 





land he does not thereby acquire a right to have it de- 
rive its support from the land adjoining it untilit shall 
have stood and had the advantage of such support for 
twenty years, In the mean time such adjacent owner 
may excavate his own land, for such purposes as he 
sees fit, provided he does not dig carelessly or reck- 
lessly, and if inso doing the adjacent earth gives way, 
and the house falls by reason of the additional weight 
thereby placed upon the natural soil, the owner of the 
house is without remedy. It was his own folly to place 
it there. Butif it shall have stood for twenty years 
with the knowledge of the adjacent proprietor, it ac- 
quires the easement of a support in the adjacent soil. 
* * * But this right of a land-owner to support his 
land against that of the adjacent owner does not, as 
before stated, extend to the support of any additional 
weight or structure that he may place thereon. If 
therefore a man erect a house upon his own land, so 
near the boundary line thereof as to be injured by the 
adjacent owner excavating his land in a proper man- 
ner, and so as not to have caused the soil of the adja- 
cent parcel to fall if it had not been loaded with an ad- 
ditional weight, it would be damnum absque injuria, a 
loss for which the person so excavating the land would 
nut be responsible in damages.’’ 2 Washb. Real Prop. 
(5th ed.), pp. 380-382, and cases cited. In 2 Shear. & R. 
Neg. (4th ed.), § 701, it is stated: ‘‘In exercising his 
rights over his land, the owner is bound to use ordinary 
care and skill for the purpose of avoiding injury to his 
neighbor. Thus while as a general rule he is not bound 
to continue the support which his land gives to a 
structure upon, or other artificial arrangement of, ad- 
joining land, and is therefore not liable for the natural 
consequences of his withdrawing this support, yet in 
doing so he must act with such care and caution that 
(as nearly as by reasonable exertion it is possibile to se- 
cure such a result) his neighbor shall suffer no more 
injury than would have acerued if the structure had 
been put where it is without ever having had the sup- 
port of hisland. One who digs away land which af- 
fords support to an adjoining house ought to give the 
owner reasonable notice of his intention to do so, and 
he must allow the latter all reasonable facilities for 
obtaining artificial support, including a temporary 
privilege of shoring up the house by supports based 
upon the former owner’s land,”’ and in the next pre- 
ceding section the rule is laid down that “it is not 
therefore necessarily negligence on the part of a land- 
owner to make a use of his land which inevitably pro- 
duces loss to his neighbor, for as he may willfully 
adopt such acourseand yet not bea wrong-doer, much 
less is he liable for unintentionally doing that which 
he has a right to do intentionally.” In another ap- 
proved writer on negligence it is stated: ‘‘ But what- 
ever may be the right of one land-owner to excavate 
his own soil so as to deprive his neighbor’s land of its 
support, the authorities are agreed that he must exer- 
cise what care and skill he can to prevert injury to his 
neighbor, and if he inflict av unnecessary injury upon 
his neighbor through negligence, he must pay the dam- 
ages. Thus the authorities are agreed that one who 
proposes to excavate, or make other alterations or im- 
provements upon his own land, which may endanger 
the land or house of his neighbor, is bound to give the 
latter reasonable notice of what he proposes to do, to 
enable him to take the necessary measures for the 
preservation of his own property. But after giving 
such notice he is bound only to reasonable and ordi- 
nary care in the prosecution of the work. Where the 
excavation was of itself lawful, and the gravamen of 
the plaintiff's complaint was that it was unskillfully 
done, it was held incumbent on the plaintiff to show 
negligence by other proof than by the mere fact that 
the walls of his house cracked and gave way. In the 
view of the court so deciding, this was not a case for 
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the application of the rule res ipsa loguitur,. * * * 
If the owner of a house in a compact town findsit nec- 
essary to pull it down and remove the foundation of 
his building, and he gives notice of his intention to the 
owner of the adjoining house, he is not answerable for 
the injury which the owner of that house may sustain 
by the operation, provided he removes his own with 
reasonable and ordinary care.” 1 Thomp. Neg. 276, 


278. 


The Court of Appeals of Kentucky say: ‘*The pro- 
prietor making the excavation cannot be charged with 
damages for negligence because he failed to shore up 
his neighbor’s house ina case where the latter has no 
right of support in the nature of an easement by grant 
or prescription. In such case his neighbor must shore 
up his own house."" Shrives v. Stokes, 8 B. Mour. 453. 
And there is no obligation on the part of the owner of 
a building about to be removed to shore up the other 
buildings. Goddard Easem. (Bennet’s ed.), pp. 43, 44. 
In Shafer vy. Wilson, 44 Md. 268, the same doctrine is 
distinctly recognized, that proper notice being given 
to the owner of a buildivg on an adjacent lot, it is the 
duty of the latter, on receiving such notice, to shore 
up his own building. In Lasala v. Holbrook, 4 Paige, 
169, the same principle finds recognition. To the same 
effect see Peyton v. London, 9 Barn. & C. 725, and other 
English cases, and 2 Shear. & R. Neg., supra, § 701. 
And the duty of the owner of a building on an adja- 
cent lot which may probably be imperilled by the dig- 
ging for a foundation on his neighbor's lot, to protect 
his building, is stated to begin after he has been noti- 
fied of the intended improvement, and given an oppor- 
tunity to protect his own interests. But if he has per- 
sonal knowledge of the progress of the intended im- 
provement this is tantamount to notice. This is the 
doctrine also of this court in Charless v. Rankin, 22 
Mo. 566. 

These cases have been cited and quotations made from 
them as preliminary to the present investigation. Let 
us proceed to apply the result of these authorities to 
the facts in the case at bar. That the plaintiff was 
aware of the excavation going on, living as he did in 
the house which fell, and watching the excavation, 
cannot be questioned, and such actual knowledge has 
been held to countervail and overthrow the effect of 
notice when given even under an act of Parliament, 
and before the time specified in the notice had expired. 
Peyton vy. London, supra. In that case, having such 
actual knowledge that the adjoining building was be- 
ing pulled down, it was ruled that it was the duty of 
the plaintiffs to shore uptheir building by supports 
within that building, and they having failed to do this 
a nonsuit was directed, and this was so ruled notwith- 
standing that the adjoining house, whose removal 
caused the litigation, had been supported by struts, and 
that these struts were removed when the house was 
torn down, it not appearing that any peculiar right or 
servitude had been acquired by the plaintiff over the 
adjoining house or property. ‘The authorities cited 
also teach the doctrine that ordinary care is the meas- 
ure of a man’s liability, when excavating upon his own 
lot, which adjoins that of his neighbor, on whicha 
building stands. Such improving owner, assuming 
that notice of the intended excavation has been given, 
or that knowledge of it exists, is only responsible for 
actual or positive negligence in the manner of digging 
for the foundations of his proposed building. So long 
as he does not dig carelessly or recklessly he is free 
from liability, let the consequences be what they will. 
2 Washb. Real Prop., supra. And as the plaintiff here 
was fully cognizant of what was goingon, he was bound 
properly to shore up, support or protect his own build- 
ing against any probable danger. It was his clear 


duty, under the authorities and upon the evidence, for 
As it was the plaintiffs duty to pro- 


him to do this. 











tect his own property from destruction, it is clear that 
aconcurrent duty to protect the same property could 
not exist as against the defendant. The bare state- 
ment of such a premise announces its own conclusion. 
But as the measure of the defendant’s care was only 
ordinary care, it did not belong to him, nor was it re- 
quired of him, to use the same care that a prudent man 
would exercise in similar circumstances. Such a stand- 
ard of care was held too high a one on the part of an 
excavating proprietor in Chaurless v. Rankin, supra. 
And that case is also authority for the assertion that 
the owner of the servient tenement owes no duty to 
the adjoining proprietor to guard the interests of his 
neighbor, as he would doas the prudent owner of both 
properties; that he was not bound, for illustration, to 
go to an increased expense in the progress of excava- 
tion, by building his foundation wall in sections, nor 
to weaken that wall by such a course, and that a fail- 
ure thus to build and thus to endanger the wall was not 
negligence. Applying these principles to this case, it 
becomes wholly immaterial whether or not a repre- 
sentative of the defendant company gave assurances 
to the plaintiff that he would build the remainder of 
the wallin sections. Such promise or assurance, if it 
were not the duty of that company, was but a nude 
pact, made without either duty to create or considera- 
tion to support it, and therefore not obligatory on the 
defendant company, even granting that the party 
making such promise was in reality the representative 
of the company. Besides, even after the promise was 
made, the plaintiff was present and knew that the 
promise as to building in sections was not performed, 
but making no effort to protect his property. In any 
event this action is not brought because of any negli- 
gent failure of the defendant company to build the 
wall in sections or to notify the plaintiff. The very 
gravamen of the action is the mere negligent manner 
in which the trenches for the foundations were dug. 
On such a statement negligence in any other regard 
obviously would be excluded. Jeyton v. London, 
supra; Waldheir v. Railroad, 71 Mo. 514; Reed v. Bott, 
100 id. 62. 

The judgment should be affirmed. 

The foregoing opinion was filed by me in Division 
No. 1 of this court, and I still adhere to the conclusions 
of fact and of Jaw therein announced. The authorities 
L have cited fully sustain the positions I have taken, 
and especially is this true of Peyton v. London, supra, 
on the question of pleading, in which the opinion was 
delivered by Lord Tenterden, C. J. I am content to 
err, if err I do, in such good company. 


GANTT, J., concurs in this dissent. 


Oo 


NEGOTIABLE INSTRUMENTS—INDORSER— 
INTEREST. 
VERMONT SUPREME COURT, MARCH 5, 1892 


Mr. MANSFIELD HOTEL Co. v. BAILEY. 
Suit cannot be maintained against the indorser of a note, be- 
fore its maturity, for overdue interest, unless proper de- 
mand therefor has first been made upon the maker. 


P. K. Gleed, for plaintiff. 
George Wilkins, for defendant. 


Ty wer, J. It appears by thestatement of facts that 
George Doolittle and Mrs. E. J. Doolittle promised to 
pay the defendant, William P. Bailey, or order, $5,000 
as their five promissory notes should respectively be- 
come due, and the interest thereon annually. The 
notes are dated April 1, 1886, are for $1,000 each, and 
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payable sixteen, seventeen, eighteen, nineteen and 
‘twenty years from their date. The plaintiff, as the in- 
dorsee of the notes, seeks to recover of the defendant, 
as indorser, the first three years’ interest upon them, 
without demand of the makers, and notice to the de- 
fendant of the makers’ default of payment. The de- 
fendant’s counsel contends (1) that the indorser can- 
not in any event be compelled to pay the interest as it 
annually falls due; that his conditional liability does 
not become absolute until the notes respectively ma- 
ture, and then only after demand and notice; (2) that 
if the interest is collectible of the indorser as it annu- 
ally accrues, it is after the usual measures have been 
taken to make him chargeable. The general rule of 
law relative to the respective liabilities of the maker 
and indorser of a promissory note is well defined. The 
promise of the maker is absolute to pay the note upon 
presentment at itsmaturity. The promise of the in- 
dorser is conditional that if, when duly presented, it 
is not paid by the maker, he, the indorser, will upon 
due notice given him of the dishonor pay the same to 
the indorsee or other holder. It seems clear that the 
indorser is not liable for the annual payment of the in- 
terest without performance of the conditions by the 
holder. If he were thus liable his relation to the note 
would be like that of a surety ora joint maker, and 
his promise, instead of being conditional, would be ab- 
solute as to the payment of the interest. This is con- 
trary to the general statement of the law that his lia- 
bility is conditional. The relation of principal does 
not exist between him and the maker. They are not 
coprincipals. Their contracts are separate and they 
must be sued separately at common law. Rand. Com. 
Paper, $739. The maker has received the money of 
the indorser, and in consideration thereof promises to 
repay it according to the terms of the note, and if he 
fails to pay his contract is broken and he is liable for 
the breach. The contract of the indorser isa new one 
made upon a new consideration moving from the in- 
dorsee to himself. His undertaking is in the nature 
of a guaranty that the maker will pay the principal 
and interest according to the terms of the note. His 
liability is fixed upon the maker’s default upon de- 
mand, and notice to him of such default. This new 
contract cannot be construed as an absolute one to pay 
the interest without default of or demand upon the 
maker. The promise cannot be absolute as to the pay- 
ment of interest when it is clearly conditional as to the 
payment of the principal. It is held that, though the 
nunual interest upon a promissory note may be col- 
lected of the maker as it falls due, it is not separated 
from the principal, so that the recovery of it is barred 
by the statute of limitations, until the recovery of the 
principal is thus barred. Bani: v. Doe, 19 Vt. 465. The 
holder of a note with interest payable annually loses 
no rights against the parties to it, whether makers or 
indorsers, by neglecting to demand interest, and he 
has the election to do so or wait and collect it with the 
principal, for it is regarded as an incident of the prin- 
cipal. Banik v. Kirby, 108 Mass. 497. But it is so far 
an independent debt that he may maintain an action 
against the makers for it as it annually accrues, or al- 
low it toaccumulate and remain asa part of the debt 
until the note matures. Catlin v. Lyman, 16 Vt. 44. 
In the latter course the makers would be chargeable 
with interest upon each year’s interest from the time 
it was due until final payment. 1 Aiken, 410; Austin 
vy. Zmus, 23 Vt. 286. It was said by the court in Tulia- 
Serro’s Ex'rs v. King’s Adm’r, 9 Dana, 331: ‘“ The in- 


terest, by the terms of the covenant, is made payable 
at the end of each year, and is as much then demand- 
able as if a specific sum equal to the amount of inter- 
est had been proinised, and in default of payment as 
much entitles the plaintiff to demand interest upon the 
amount so due and unpaid. The fact that the amount 








so promised to be paid is described as interest accruing 
upon a larger sum, which is made payable at a future 
day, cannot the less entitle the plaintiff to demand in- 
terest upon the amount, in default of payment, asa 
just remuneration in damages for the detention or 
non-payment.” “It is true that at the maturity of the 
notes the defendant would be liable, as indorser, for 
both principal and interest, upon due demand and no- 
tice, although these measures had not been taken to 
make bim chargeable as the interest fell due each year. 
Notice of the maker's default of payment of interest 
need not be given annually to the indorser in order to 
charge him with liability for interest when the note ma- 
tures. This is so stated by the court in Bank v. Kirby, 
supra. In Howe v. Bradley, 19 Me. 31, it is held that 
when a note is made payable at some future period, 
with interest annually till its maturity, and no de- 
mand is made for the annual interest as it becomes 
due, or if made no notice thereof is given to the in- 
dorser, if duly notified of the demand and non-pay- 
ment when the note falls due, both principal and in- 
terest, the obligation imposed by the law upon the 
holder is only to demand payment and give the re- 
quired notice when the bill or note becomes payable., 
Itis not held in this country that interest is subject to 
protest and notice, according to the law merchant, in 
order to charge indorsers with it when the note ma- 
tures. The usual consequence of omission to notify 
the indorser of the maker’s default, namely, the re- 
lease of the indorser, would not follow the omission 
to give him annual notice of such default. A note is 
not dishonored by a failure of the maker to pay inter- 
est. First Nat. Bank v. County Commissioners, 14 Minn. 
77 (Gil. 59); 100 Am. Dee. 196, note. 

The defendant's counsel argues that it would be in- 
consistent to hold the indorser liable for interest, 
which isa mere increment of the principal, until bis 
liability is established to pay the sum out of which the 
interest springs; that there may be defenses to the 
note at its maturity which will release the maker, and 
consequently the indorser, or that the indorser may 
then be released by neglect of demand and notice. 
On first impression it might seem inconsistent that 
the maker should be compelled to pay interest before 
his liability has been fixed to pay the principal, but 
that is his contract. It is also argued that the fact 
that the interest, when uncollected, is an incident of 
the debt, so that as it annually falls due demand and 
notice are not necessary in order to charge either the 
maker or the indorser with liability to pay it when the 
note matures, is ground for holding that the indor- 
ser is not liable for interest until he is made liable for 
the principal. ‘The question is whether the indorser, 
by the act of indorsement, promises to pay any thing 
on the note till its maturity, at which time he clearly 
may be made liable for both principal and interest. 
The note bears upon its face an absolute promise by 
the maker to pay the principal when it becomes due, 
and the interest thereon annually. His promise is 
two-fold. It is as absolute to pay the interest at the 
end of each year as to pay the principal at the end of 
the time specified. Now what is the nature of the con- 
tract which the indorser makes with the indorsee? 
His contract is not in writing, like that of the maker, 
but his name upon the note is evidence that he has re- 
ceived value for it, and also of an undertaking on his 
part that it shall be paid according to its tenor. When 
he indorses it and delivers it to the indorsee he directs 
the payment tu be made to the latter, and in effect rep- 
resents that the maker has promised to pay certain 
sums of money according to the terms of the note; 
that is, the principal at maturity and the interest an- 
nually; that if the maker fails to pay on demand he, 
the indorser, will pay on due notice. His conditional 
promise is concurrent with the absolute promise of the 
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maker. His liability to pay interest and principal, as 
each respectively falls due, arises from his contract. 
It is his contract that he will make payment whenever 
the maker is in default, and he, the indorser, is duly 
notified thereof. 

It is true that interest is an incident, an increment 
of the principal, and that the holder may wait for it 
until his note matures and then collect it with the 
principal. He may however, by the contract, collect 
it as it falls due of the maker, and upon the latter’s 
default of the indorser. The courts of England have 
never recognized the American doctrine that interest 
is a mere incident, an outgrowth of the principal, and 
in many cases follows and is recoverable as such with- 
out an express contract. Until 37 Henry, chapter 9, it 
was unlawful to demand interest even upon a contract 
to pay it. Since the case of De Havilland v. Bower- 
bank, 1 Campb. 50, interest has been allowed in Eng- 
land upon express contracts therefor and not other- 
wise. Where there is such acontract interest stands 
like the principal in respect to the rights and liabili- 
ties of an indorser. Sedgw. Dam. 383; Selleck v. 
French, 1 Conn. 32; 6 Amn. Dee. 185, note. In Jennings 
v. Brush Co., reported in 20 Can. L. J. 361, in a learned 
opinion by McDowegall, J., it was held that, where there 
was an express contract to pay interest annually or 
semi-annually, it was not different froma contract to 
pay an installment of the principal itself, and that no- 
tice to the indorser of the maker’s default was neces- 
sary to charge the indorser with it. In that case the 
indorser was released from payment of the first two 
half-yearly installments of interest for want of demand 
and notice. While we adhere to the doctrine laid 
down in Bank v. Doe, supra, that interest is in general 
an incident of the debt, it is inconsistent to hold that, 
where theindorser is himself a party to the original con- 
tract to pay interest annually, as in the case at bar, by 
his indorsement he guarantees the performance of that 
contract. Any other holding would make the indorser 
liable for only a part of the maker’s contract. The 
case of Codman v. Railroad Co., 16 Blatchf. 165, has 
been brought to our attention. The trustees and man- 
agers of the Vermont Central Railroad Company and 
the Vermont and Canada RailroadCompany issued notes 
to the amount of $1,000,000, in sums of $1,000 each, 
payable to the defendant company in twenty years 
from their date, with interest semi-annually on pre- 
sentation of the interest coupons, made payable to 
bearer, and attached to the notes. On each note was 
this indorsement, signed by the treasurer of the de- 
fendant under its seal: ‘ For value received, the Ver- 
mont and Canada Railroad Company hereby guarantee 
the payment of the within note, principal and interest, 
according to its tenor, and order the contents thereof 
to be paid to the bearer.’’ The coupons were not in- 
dorsed. The notes were put on the market, and the 
plaintiff purchased fifty of them, and subsequently, 
after due demand, notice and protest, brought this 
suit to recover the amount of two coupons on each of 
his notes, the notes themselves not having matured. 
Without passing upon the question whether the guar- 
anty was negotiable and available to the plaintiff asa 
remote holder, Wheeler, J., among other questions 
that arose in the case, decided that the indorsement 
was a contract of indorsement running to the bearer, 
and that demand, notice and protest fixed the liability 
of the indorser to pay the coupons, and gave judgment 
for plaintiff for the amount of the coupons. The Su- 
preme Court of the United States has repeatedly held 
that the statute of limitations begins to run upon in- 
terest coupons payable annually or semi-annually from 
the time they respectively mature, although they re- 
main attached to the bonds which represent the prin- 
cipal debt. Amy v. Dubuque, 98 U.S. 470. Where the 


indorser is the payee on the note there would seem to 





be no difference in his liability in respect to interest, 
whether the maker’s promise to pay it is contained in 
the body of the note or in interest coupons not in- 
dorsed, the notes to which they are attached being in- 
dorsed, and the coupons being mentioned in the notes, 
but it is unnecessary to decide that question here. 
Upon the facts found by the Cornty Court this action 
cannot be maintained, for the reason that the plaintiff 
never fixed the defendant’s liability to pay the three 
years’ uccrned interest. It does not even appear that 
the makers refused payment of it or that they were 
requested to pay it before this suit was brought; 
therefore nothing is due from the defendant to the 


plaintiff. 
Judgment affirmed. 
Ross, C. J. Iconcur in the disposal made of this 


case, and in most of the grounds and reasoning of the 
opinion. But Ido not see my way clear to concur in 
holding that an indorser upon a promissory note, pay- 
able on time, with the interest annually, can be made 
chargeable for the payment of the interest before he 
can be and is charged with the payment of the princi- 
pal. By placing his name on the back of the note as 
an indorser, without making any limitation upon his 
indorsement, he guarantees its payment upon condi- 
tion that the indorsee, when the time named in the 
note for its payment arrives, shall present it to the 
maker and deniand its payment, and if the maker fails 
to make payment, shall seasonably notify him of such 
failure. When this is done, the indorser promises to 
pay whatever of principal and interest isthen due upon 
the note. This condition. attaches primarily to the 
principal of the note. I think it attaches to the inter- 
est only as it becomes a part of the principal. It seems 
to me to be illogical and pressing the indorser’s condi- 
tional undertaking beyond its proper scope and oflice 
to hold that he can have his ability fixed to pay forthe 
use or legal rentalof the principal before his liability 
to pay the principal is fixed. Interest is legal damage, 
fixed usually by statute, for the detention and use of 
money. As soon as the money is due and payable the 
law implies damage for its detention and use. It may 
also arise from the contract forthe detention and use 
of the principal before it is payable by the terms of the 
contract. When stipulated to be paid annually, it may 
be collected from the maker of the note at the end of 
each year, because such is his contract. It is an inci- 
dent and outgrowth from the principal. The promise 
to pay it, whether implied or expressed, is a dependent 
promise. It is attached to and arises from the promise 
to pay the principal. When the interest is stipulated 
to be paid annually, and before the principal is pay- 
able, the maker, when sued for the annual interest, 
because his promise to pay it is dependent upon his 
promise to pay the interest, may set up any defense to 
the suit for recovering the annual interest, which he 
could if the suit were for the recovery of the principal, 
such as fraud in the inception of the note, or want or 
failure of consideration, or duress, or that his liability 
for the principal is conditional, the terms of which 
have not been complied with. If he defeats the action 
it willestop the holder from recovering the principal 
when due, and vice versa. In 1 Herman on Estoppel, 
231, itis said: ‘*Soin an action for interest due ona 
bond,a judgment for the plaintiff for the amount of 
interest claimed will be conclusive evidence in an ac- 
tion on the bond, and estop the defendant from alleg- 
ing fraud, for the reason that it was a defense which 
was available in the former suit, and the presumption 
is that it was so used,” citing French v. Howurd, 14 
Ind. 455; Van Dolsen v. Abendroth, 43 N. Y. Super. Ct. 
470; Preble v. Supervisors, 8 Biss. 358, and Edgell 
v. Sigerson, 26 Mo. 583; Cleveland v. Creviston, 93 
Ind. 31. 
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The opinion recognizes this intimate, attached and 
dependent relation of the promise to pay the in- 
terest annually to the promise to pay the principal, 
from which the interest springs. It recognizes that 
the statute of limitations does not begin to run on 
such promise to pay interest annually until the prin- 
cipal falls due, in accordance with Bank v. Doe, 19 Vt. 
463. This must be because, until severed by enforced 
collection or payment, interest is but an incident and 
dependent of the principal. It also recognizes this re- 

ation in holding that the indorsee may allow the in- 
terest to accumulate and may fix the indorser’s lia- 
bility to pay it by a proper demand, default and notice 
in regard to the principal when that falls due. This is 
because liability for the principal carries its depen- 
dencies. I concurin these boldings. They are sup- 
ported by the decisions cited in theopinion. But they 
rest, and in my judgment can rest, only on the basis 
that the promise to pay the interest annually, both for 
its consideration and enforcement, is dependent upon 
the promise to pay the principal. The opinion also 
holds that the liability incurred by the indorsement is 
conditional; that that condition attaches to the entire 
note, and that the liability of the indorser must be 
fixed by demand, default and nvutice in regard to the 
interest payable from the maker yearly, as well as in 
regard to the principal. It then seems to conclude that, 
because the indorsee can lawfully demand and collect 
of the maker, whose promise to pay the principal is 
absolute, upon his dependent but yet absolute promise 
to pay the interest annually, he can, by proper de- 
mand, default and notice, collect such annual interest 
of the indorser whose promise and liability to pay the 
principal is conditional, and cannot as yet be made ab- 
solute, and whose promise to pay the annual interest 
it has already held is dependent upon his promise to 
pay the principal, and therefore inmy judgment takes 
the condition attached to his liability to pay the prin- 
cipal. It is at this point that I fail to follow the rea- 
soning of my associates. Here they assume, as | think, 
and proceed upon the basis that the indorser’s implied 
promise to pay the annual interest is not dependent, 
but independent, like what it would beif it were an 
installment of the principal. The holdings in the opin- 
ion that the indorser’s liability for the accrued annual 
interest may be made absolute by a proper demand, 
default and notice in regard to the principal when it 
falls due, and that it may also be made absolute by a 
proper demand, default and notice yearly, result in 
holding that the maker’s promise to pay the interest 
annually which he indorses is both dependent upon 
and independent of his promise to pay the principal. 
I do not think that it has this double and inconsistent 
character, but only the former. If it be independent, 
must not demand and default be made and notice 
given yearly, or the indorser become discharged ? And 
if the demand and default be made, and notice given 
annually, must not the statute of limitations begin to 
run from date of such demand? I think so. The re- 
sult of giving this double character to the promise to 
pay interest annually wil lead, [ think, to some difli- 
cult legal problems. If the note is to mature at the 
end of twenty years, and the payee holds it, and al- 
lows the interest to accumulate for ten years, and then 
having indorsed it sells it, the indorsee must wait for 
the accumulated interest until the note falls due, be- 
cause the maker’s promise and the indorser’s liability 
in regard to that interest is dependent upon the in- 
dorser’s liability for the maker's promise to pay the 
principal, which is still conditional, and for that rea- 
son the indorser’s liability to pay the accumulated in- 
terest is conditional, and will remain so until it is 
made absolute forthe principal; but when the eleventh 
year’s annual interest falls due, the indorsee may at 
ouce, by due demand, default and notice, fix the in- 





dorser’s liability to pay that year’s interest, aud may 
enforce its payment by suit, while the indorser’s lia- 
bility for the payment of the principal from which the 
year’s interest springs, cannot be for years be made 
absolute, and may never be. After the indorser’s lia- 
bility for the payment of the year's interest bas thus 
become fixed by suit, on what legal principles gov- 
erning res judicata could the indorser defend, in a suit 
brought, without further demand, default and notice, 
at the maturity of the note, forthe enforcement of the 
payment of the principal and the ten years’ accumu- 
lated interest? The only decision relied upon for the 
holding of my associates is from 16 Blatchford, supra. 
I do not regard that in point. The guaranty was writ- 
ten instead of implied. The relatiou of the indorser 
to the obligation was exceptional, it having been given 
by its receivers and managers. The iuterest was ex- 
pressed in separate coupons, which for some purposes 
are treated as independent obligations. ‘The statute 
of limitations runs on them generally from their ma- 
turity. Amy v. Dubuque, 98 U. 8. 470. In this respect 
they are unlike the promise in the note to pay the in- 
terest annually, as held in Bank v. Doe, 19 Vt. 463. I 
do not think that the indorsee has the election to fix 
the indorser's liability for and recover of him annually 
such yearly interest, or to wait and fix it by proper de- 
mand, default and notice in regard to the principal. I 
think his liability can only become absolute for the 
payment of the incident or outgrowth of the debt, 
when it becomes absolute for the payment of the 
principal from which that incident outgrowth springs. 
The opinion of this branch of the case is made to rest 
upon the ground that the indorser’s undertaking, on 
due demand and notice, is to make good to the in- 
dorsee any failure of the maker to perform the con- 
tract, and in that the maker has promised to pay the 
interest at the end of each year the indorser has like- 
wise so undertaken upon proper demand and notice. 
But his implied contract, being conditional in regard 
to the payment of the principal, I think is conditional 
also as to any incident or outgrowth of the principal, 
so long as it is conditional in regard to the payment of 
the principal, and that he only becomes absolutely 
bound to pay the interest at the end of each year when 
he becomes bound absolutely to pay the principal. 
When sv bound for the payment of the principal then 
his obligation to pay the interest at the end of each 
year attaches, in respect both to the interest then ac- 
crued and the interest which may thereafter accrue. I 
would modify the opinion in the particular indicated. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 


APPEAL—PRESUMPTION. LEASE—IMPLIED COVE- 
NANT—-MISREPRESENTATION—PLEADING. — (1) Where 
neither party asks to have any question of fact sub- 
mitted to the jury, but each asks that a verdict be di- 
rected in his favor, the court is authorized to deter- 
mine the facts in issue, and on appeal the disputed 
facts are deemed to have been determined in favor of 
the party for whom the verdict is directed. Kirtz v. 
Peck, 113 N. Y. 222; Dillon v. Cockroft, 90 id. 649; 
Provost v. McEncroe, 102 id. 650. (2) There is no im- 
plied covenant in the lease of the whole of an unfur- 
nished dwelling that the dwelling is fit for habitation. 
Franklin v. Brown, 118 N. Y. 110. In Smith v. Marra- 
ble, 11 Mees. & W. 5, a contrary rule was laid down by 
Baron Parke. ‘That case arose out of a contract to let 
a furnished dwelling for six weeks at eight guineas per 
week. The tenant moved in, but found the house so 
infested with bugs that it was uninhabitable, and at 
the end of the first week left, paying the rent for that 
week. Inanaction brought, it was held, in the opin- 
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ion delivered by Baron Parke, concurred in by Barons 
Alderson and Gurney, ‘“‘that if the demised premises 
are incumbered with a nuisance of so serious a nature 
that no person can reasonably be expected to live in 
them, the tenant is at liberty to throwthem up. This 
is not the case of acontract on the part of the land- 
lord that the premises were free from this nuisance. 
It rather rests in an implied condition of law, that 
he undertakes to let them in a habitable state.’’ Chief 
Baron Abinger concurred upon the ground that ‘fa 
man who lets a ready-furnished house surely does so 
under the implied condition or obligation — call it 
which you will —that the house isin a fit state to be 
inhabited.” The opinion of Baron Parke was rested 
on the authority of Edwards vy. Etherington, Ryan & 
M. 208; 7 Dowl. & R. 117, and Collins v. Barrow, 1 
Moody & R. 112, both of which cases, together with 
Salisbury v. Marshal, 4 Car. & P. 65, are expressly over- 
ruled by Hart v. Windsor, 12 Mees. & W. 68, in which 
Parke, B., said: ** We are under no necessity of de- 
ciding im the present case whether that of Smith v. 
Marrable be law or not. It is distinguishable from the 
present case on the ground on which it was put by Lord 
Abinger, both on the argument of the case _ itself, but 
more fully in that of Sutton v. Temple, 12 Mees. & W. 
52, for it was the case of a demise of a ready-furnished 
house for the temporary residence at a watering place. 
It was not a lease of real estate merely. But that case 
certainly cannot be supported on the ground on which 
I rested my judgment.’”’ Smith v. Marrable was de- 
cided at Hilary term, 1843, and Hart v. Windsor and 
Sutton vy. Temple at Michaelmas term of the same 
year. The rule laid down in Smith vy. Marrable by 
Abinger, C. B., as applicable to furnished houses, has 
been followed in Campbell v. Lord Wenlock, 4 Fost. & 
F. 716, and Wilson v. Hatton, 2 Exch. Div. 336; but 
the rule as stated by Parke, B., has not been followed 
in England or in this State. Frauklin v. Brown, 118 
N. Y. 110. The defendants cannot escape liability for 
rent on the ground that the law implied a covenant 
that the dwelling was fit for habitation. (3) Where 
the only representation made on the part of the lessor 
in renting a dwelling was that the plumbing was “‘all 
in good condition; that they had fixed it as they 
thought it ought to be,” and it was not shown that 
the lessor or her agent knew that the representation 
was false, the lessor cannot be held guilty of fraudu- 
lent representation or concealment, although in fact 
the plumbing was defective. In casethe owner of a 
dwelling knows that it has secret defects and condi- 
tions rendering it unfit for a residence, and fraudu- 
lently represents to oue who becomes a tenant that 
the defects and conditions do not exist, or if he fraud- 
ulently conceals their existence from him, the lessee, 
if he abandons the house for such cause, will not be 
liable for subsequently-accruing rent. Wallace v. Lent, 
1 Daly, 481; Jackson v. Odell, 12 id. 345; Rhinelander 
v. Seaman, 13 Abb. N. C. 455; Cesar v. Karutz, 60 N. 
Y.229. (4) Where it does not appear that the plumb- 
ing of a dwelling had not been fixed as stated, nor that 
the statement that it was ‘‘all in good condition ”’ was 
made without actual or supposed knowledge of its con- 
dition or in bad faith, the lessor cannot be held liable 
on the ground that she was bound to know whether or 
not the statement was true. Incase a party, for the 
purpose of inducing another to contract with him, 
states on his personal knowledge that a material fact 
does or does not exist, without having knowledge 
whether the statement is true or false, and without 
having reasonable grounds to believe it to be true, he 
is liable in fraud, if the statement is relied on, and is 
subsequently found to be false, although he had no 
actual knowledge of the untruth of the statement. 
Bennett v. Judson, 21 N. Y. 238; Marsh v. Falker, 40 
id. 562; Oberlander v. Speiss, 45 id. 175; Wakeamn v. 





Dalley, 51 id. 27; 2 Pom. Eq. Jur., §$ 887, 888; Story 
Kg. Jur., $193. (5) The lessee of a dwelling cannot es- 
cape liability for rent on the ground that the state- 
ment of the renting agent as to its condition amounted 
to a warranty, when it is not so pleaded in the auswer. 
Second Division, April 19, 1892. Daly v. Wise. Opin- 
ion by Follett, C.J. 11 N.Y. Supp. 953, mem., affirmed. 


INSURANCE— ACCIDENT—LIMITATIONS. — Where an 
accident insurance company undertakes to pay the in- 
sured certain amounts in case of bodily injury, and in 
case of death resulting from such an injury to pay to 
the wife of the insured a certain sum, and the certifi- 
cate provides that no suit sball be brought to recover 
any sum unless commenced within one year from the 
time of the alleged accidental injury, an action may 
be brought on the policy by the widow of the insured 
more than one year after the accident, if it is brought 
within one year after the insured’s death, since the 
widow’s right of action does not accrue, and the pre- 
scribed period of limitation begin to run against her, 
until the death of the insured. Steen v. Insurance Co., 
89 N. Y. 315; Mayor, ete., of New York v. Hamilton 
Fire Ins. Co., 39 id. 45; Hay v. Insurance Co., 77 id. 
235; King v. Insurance Co., 47 Hun, 1. Second Divis- 
ion, April 19, 1892. Cooper v. United States Mut. Ben. 
Ass'n. Opinion by Haight, Jj. 10N. Y. Supp. 748, af- 
firmed. 


LIFE—ACTION ON POLICY—EVIDENCE.— Where 
inan action on an insurance policy, which requires 
the beneficiary simply to furnish proof of the death of 
the insured, the beneficiary introduces in ovidence, 
without qualification, the sworn certificate of the phy- 
sician who attended the insured in his last illness, the 
statements in such certificate are evidence to show 
that the answers made by theinsured to defendant’s 
medical examiner on his application, and warranted 
by him to be true, were false, and that there was, in 
consequence, a breach of warranty, the application 
being part of the contract. Second Division, April 19, 
1892. Helwig v. Mutual Life Ins. Co. Opinion by Brad- 
ley, J. 12 N. Y. Supp. 172, reversed. + 








LIFE—FALSE REPRESENTATIONS.—In an ace 
tion on a policy of life insurance, the defense was a 
breach of warranty by the insured in falsely answering 
in his application that he had never had consumption. 
The policy was issued on March 20, and insured died of 
acute tuberculosis October 7, next following. A phy- 
siciau testified for defendant that in February he 
treated insured for consumption, and at that time dis- 
covered what are known as “ Koch bacilli.”” The 
presence of bacilli was confirmed by another physician. 
A sister of insured testified that in February insured 
suffered from acold, but after treatment his cough dis- 
appeared and he was apparently healthy, continuing 
his usual employmeut as a laborer until within a few 
weeks of his death. Defendaut’s examining physician 
testified that on March 19 he made a thorough exami- 
nation of insured by the usual tests, and found his 
lungs in a perfectly healthy condition; that he talked 
with insured several weeks later and saw nothing to 
indicate any lung trouble or disease of any kind. Held, 
thac it was for the jury to determine whether insured 
was afflicted with consumption when the insurance is- 
sued. April 12, 1892. ‘Tucker v. United Life & Acc. 
Ins. Ass'n. Opinion by Earl, C. J. 16N. Y¥. Supp. 953, 
affirmed. 


MARINE — EVIDENCE — SEAWORTHINESS — 
ABANDONMENT.—(1) In an action on a marine insur- 
ance policy to recover for the loss of a vessel by fire 
occasioned by the slacking of a cargo of lime, where 
the captain of the boat and his son, who placed the 
cargo on board, testify that the lime was not wet when 








it was put on board; that the hatches were carefully 
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closed, and the barrels on deck well protected by can- 
vas; and the defendant introduces no evidence in 
contradiction of such testimony, it is error to nonsuit 
the plaintiffs on the ground that the boat was improp- 
erly laden. (2) A vessel, with a cargo of lime, was 
towed about six miles, in fair weather and without ac- 
cident, when the lime slacked and fire setin. Theun- 
disputed testimony of the owner showed that the boat 
was built in 1880 or 1881, had been kept in good order, 
and was thoroughly overhauled late in the summer be- 
fore the loss. There was no evidence that the slacking 
of the lime was caused by a leak in the boat, and but 
one inch of water was found in the hold when the fire 
was discovered. Held, that the evidence was insuffi- 
cient to justify the court in holding that the slacking 
was caused by a leak of sufficient size to make the boat 
unseaworthy. (3) The captain of a vessel discovered 
smoke issuing from the hold, and found that the cargo 
of lime was slacking; the deck was hot, the pitch boil- 
ing out of its seams, and crackling sounds were heard 
in the hold. The lime was hurriedly unloaded, and 
the boat was sunk in order to prevent a total loss by 
fire. It was found that the sides of the boat were 
charred, and the barrels all swelled up. Held, that the 
evidence was sufficient to justify the submission of the 
question of fire to the jury. (4) Where the agent who 
issued a marine insurance policy has examined the 
wreck at the company's expense, and obtained and 
forwarded the owners’ statement concerning the loss, 
which is retained by the company, and the owners af- 
terward verified formal proofs of loss, and upon re- 
ceiving notice from the company's adjuster that he 
would raise the wreck, executed an assignment to the 
company of their interest in the boat, which was de- 
livered to and retained by the company, it is error to 
hold that the boat was not abandoned by the owners, 
and that the company had not accepted the abandon- 
ment. Second Division, April 19, 1892. Singleton v. 
Phenix Ins. Co. Opinion by Follett, C. J. 11 N. Y. 
Supp. 141, affirmed. 


LANDLORD AND TENANT—FIXTURES.—Whe _ the 
lessor of a factory, under a lease containing a covenant 
that the lessee shall not make any alteration in the 
premises without the lessor’s consent, refuses to re- 
place an unsafe engine, but offers to allow the lessee to 
put in a new engine on condition that it shall belong 
to the lessor, and the lessee, without assenting to such 
offer, places a new engine on the old foundation, with- 
out injury to the premises, and with the intention of 
removing it upon the expiration of his term, such en- 
gine does not become part of the freehold, but re- 
mains the property of the lessee. It isargued that the 
consent of the plaintiff was essential to the right to do 
what was done in that respect, and therefore a prom- 
ise on the part of the lessee to comply with the condi- 
tion upon which the permission of the plaintiff, as ex- 
pressed in his letter, was given, was necessarily im- 
plied. This would be so if the lessee must be deemed 
to have accepted the terms upon which the plaintiff's 
consent appeared by his letter to have been given. 
Then there would have arisen a contract rendered ef- 
fectual by performance. L’Amoreux v. Gould,7 N.Y. 
349; Willetts v. lnsurance Co., 45 id. 45; White v. Bax- 
ter, 41 N. Y. Super. 358; 71 N. Y. 254. The doctrine of 
those cases is that a promise without mutuality may 
be supported by subsequent performance of that in 
consideration of which the promise was made. In the 
present case there was no promise in fact of the lessee 
to give the plaintiff the benefit of the title to the new 
engine, but the express declaration of the representa- 
tive of the lessee may have been construed as repug- 
nant to the implication of a promise to do so; and in 
such case the law willimply a promise only when there 
is a legal duty or obligation to support it. Whiting v. 








Sullivan, 7 Mass. 107; Bridge Co. v. Abbott, 4 Cush. 
473; Earle v. Coburn, 130 Mass. 596. And it may be 
added, that as a rule, when the owner of property, 
having the rightful power to withhold it and its use, 
prescribes the terms upon which it may be taken, ap- 
propriated or used by another, who takes it advised of 
the terms, the latter will be deemed to have acqui- 
esced, and may be charged with the promise to comply 
with them. The plaintiff's proposition is that the les- 
see had no right, without his consent, to remove the 
one and substitute the other engine, and having applied 
to the plaintiff for permission, which was granted upon 
terms, the lessee must be deemed to have proceeded 
pursuant to the right so given, and as the consequence 
he took title. This view is plausible, and apparently 
forcible. The evidence however on the part of the de- 
fendant tends to prove that the lessee did not apply to 
the plaintiff for his consent to make the change, but 
simply toinduce him to enter into an arrangement to 
share the expense of putting in the new engine, and 
that not obtaining the plaintiff's assent to do so, the 
lessee assumed the right to take out the old engine, put 
in anew one in its place and retain title to the lat- 
ter. And the trial court accordingly found that the 
lessee had no design or intention at any time of at- 
taching the eagine to the freehold, but on the contrary 
the intention of the lessee at the time of placing it in 
the engine-house was to remove it on the determina- 
tion of the lease. This finding was warranted by evi- 
dence, and whether it is effectual to support the de- 
fendant’s claim of title to the engine becomes a ques- 
tion of law. As between landlord and tenant the lIat- 
ter, except so far as his rights are limited by the lease, 
is at liberty to erect structures for the purpose of car- 
rying on his legitimate business upon the demised 
premises, and remove them within the term, unless the 
effect will be to commit waste or to do serious injury 
to the realty. 2 Kent Com. 345; Ombony v. Jones, 19 
N. Y. 234; Marble Mills Co. v. Quinn, 76id. 23; Kelsey 
v. Durkee, 33 Barb. 410; Trapper v. Harter, 2 Cromp. 
& M. 153. The covenant of the lessee that he would not 
make any alteration in the premises without the consent 
of the landlord was only an undertaking imposed by 
law, which is to the effect that any material and sub- 
stantial change or alteration of the nature of the prop- 
erty is waste. Agate v. Lowenbein, 57 N. Y. 604. And 
it is such, although it may not in its consequences be 
prejudicial to the landlord. The expression of the 
chancellor on the subject in Winship v. Pitts, 3 Paige, 
259, was that the tenant bas no right ‘‘to make im- 
provements or alterations which will materially or per- 
manently change the nature of the property, so as to 
render it impossible for him to restore the same prem- 
ises substantially at the expiration of the term.’’ The 
substitution of the new engine for use by the tenant in 
place of the old one, and the suspension during that 
time of the use of the latter, were not necessarily an 
alteration or change of the nature of the premises in 
any substantial respect. The tenant clearly had the 
right to place a new engine upon another foundation, 
if room permitted it, and toallow the old one to re- 
main idle, and in such case the right of the tenant to 
take away the one so placed there would have been 
clear. In this view there was no legal obligation to nec- 
essarily charge the lessee by implication with the terms 
or conditions upon which the plaintiff assumed to con- 
sent to the removal of the old engine and the substitu- 
tion of the new one by the lessee, and as the latter did 
not in fact accede to the terms which the plaintiff 
sought to impose, but proceeded upon the declared 
purpose to the contrary, the plaintiff took no title to 
the engine in question. Second Division, April 19, 
1892. Andrews v. Day Button Co. Opinion by Brad- 
ley, J. Parker and Landon, JJ., dissenting. 9N. Y. 
Supp. 916, affirmed. 
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MORTGAGE—FUTURE ADVANCES.—In an action to 
foreclose a $15,000 mortgage given as security for the 
payment ‘of any and all notes, checks and drafts in- 
dorsed by the [mortgagee] for the benefit or accom- 
modation of’? the mortgagor, where it appears that 
when the mortgage was given the mortgagee was in- 
dorser for the mortgagor upop only one note, for 
$3,000, the mortgage will be held to secure future in- 
dorsements made by the mortgagee, in ignorance of a 
second mortgage on the same premises, to secure other 
indorsements. Ackerman v. Hunsicker, 85 N. Y. 43. 
As between the plaintiff and the mortgagor, it was 
proper to show the amount of the plaintiffs indorse- 
ments then existing, in order to aid in ascertaining 
whether they used the word ‘‘indorsed”’ in the mort- 
gage solely with reference to such existing indorse- 
ments, or with reference to existing and future in- 
dorsements. Bank v. Strever, 18 N. Y.502; Simons v. 
Bank, 93 id. 269; Bank v. Hall, 83 id. 338. Since the 
plaintiff was not affected by the appellant’s mortgage 
it follows that the appellant was in no position to re- 
sist the application of this rule of evidence. ‘The evi- 
dence showing the existence of the note when the 
mortgage was given, in connection with the evidence 
touching the two subsequent notes, was necessary to 
enable the court clearly to understand the subject- 
matter in controversy. When the facts were under- 
stood the terms of the mortgage were also understood. 
They were not altered or varied. The mortgage was 
for the protection of the plaintiff. The words “any 
and all notes, checks and drafts indorsed”’ are com- 
prehensive words. There are no words restricting the 
meaning of the word “indorsed,” such as ‘now,’’ 
“‘heretofore,”’ “ already ’ or “ which have been.”’ The 
plaintiff may construe the promise as beneficially to 
himself as his terms will fairly admit. Second Divis- 
ion, April 19, 1892. Farr v. Nichols. Opinion by Lan- 
don, J. 11 N. Y. Supp. 945, mem., affirmed. 


SUMMONS—AFFIDAVIT FOR PUBLICATION—PERSONAL 
SERVICE OUT OF STATE—GUARDIAN AD LITEM—PRE- 
MATURE APPOINTMENT— VOIDABLE JUDGMENT — 
RIGHTS OF PURCHASERS.—(1) In an action for parti- 
tion, an affidavit by plaintiff that he is personally ac- 
quainted with defendants; that they are non-resi- 
dents of the State, and that he “ verily believes ” that 
asummons cannot with due diligeuce be served on 
them within the State, shows sufficient facts on which 
to base an order for publication. Kennedy v. Trust 
Co., 101 N. Y. 487. (2) The Code of Civil Procedure, 
section 440, provides for service of summons in certain 
cases by publication not less than six weeks. Section 
44] provides that ‘‘for the purpose of reckoning the 
time within which the defendant must appear and an- 
swer, service by publication is complete on the day of 
the last publication pursuant to the order, and service 
made without the State is complete on the expiration 
thereafter of a time equal to that prescribed for publi- 
cation.’’ Section 471 provides that where an infant de- 
fendant is over fourteen years of age, he may apply for 
the appointment of a guardian ad litem within twenty 
days after the service of the summons is complete. 
Held, that where non-resident infant defendants were 
personally served out of the State, no jurisdiction to 
appoint a guardian ad litem was acquired until the ex- 
piration of six weeks from such service, though they 
appeared and made application for such appointment. 
Ingersoll v. Mangam, 84 N. Y. 622. (3) In a partition 
suit, though the order appointing a guardian ad litem 
for infant defendants is void because of irregularities, 
the judgment is not void, but only voidable, at the op- 
tion of such infants, service of process having been 
duly made on’them. McMurray v. McMurray, 66 N. 
Y. 175; Feitner v. Hoeger, 14 Daly, 470. (4) The pur- 
chaser of land ata partition sale cannot be compelled 





to take the title when it appears that the proceedings 
are thus voidable. Jordan vy. Poillon, 77 N. Y. 518; 
Fleming v. Burnham, 100 id. 1; Miller v. Wright, 109 
id. 194. April 12, 1892. Crouter v. Crouter. Opinion 
by Maynard, J. 17 N. Y. Supp. 758, affirmed. 


SURROGATES — JURISDICTION — INJUNCTIONS.— The 
Laws of 1849, chapter 306, as amended by Laws of 1851, 
chapter 108, gave the surrogates of certain counties all 
the powers possessed by a county judge out of court. 
Before the adoption of the Code of Civil Procedure, 
these special surrogates had power to grant injunc- 
tions in actions in the Supreme Court, and section 606 
of that Code expressly conferred jurisdiction on county 
judges to grant such injunctions. Held, that after the 
adoption of said Code said surrogates had power to 
grant such injunctions. Second Division, April 19, 
1892. <Aldinger v. Pugh. Opiniou by Follett, C. J. 10 
N. Y. Supp, 684, affirmed. 


TAXATION—ASSESSMENT—INTEREST.—(1) The Legis- 
lature, in ratifying and relevying, by chapter 656, Laws 
of 1886, the void tax assessed in 1880, in Long Island 
City, had the power to levy interest on the same from 
the date of the void assessment. People v. Bleckwenn 
(Sup.), 7 N. Y. Supp. 914, followed. (2) Under the 
charter of Long Island City (Laws 1871, chap. 461, tit. 
6, $6), which provides that the sssessors, in preparing 
the assessment-rolls, shall have all the powers of asses- 
sors of towns, ‘“‘except that lands of non-residents 
shall not be separated from the other assessments,’ an 
assessment on anoccupied lands of a non-resident, 
otherwise valid, is not rendered void by the insertion 
of the owner’s name in the assessment-roll, since the 
insertion of such nameis mere surplusage. Second Di- 
vision, April 19, 1892. Collins v. Long Island City. 
Opinion by Brown, J. 9 N. Y. Supp. 866, affirmed. 


VENDOR AND PURCHASER — MISTAKE — EQUITY — 
STATUTE OF LIMITATIONS.—(1L) Where a vendor, in 
selling land by the acre, by mistake overstates the 
amount thereof, the right of the vendee, after the con- 
tract is executed, to demand an abatement of the pur- 
chase-price is equitable, and the ten-years’ statute of 
limitation applies. Butler v. Johnson, 111 N. Y. 204. 
(2) Such relief may be demanded as well on an equi- 
table defense to an action by the vendor for the pur- 
chase-price as in a suit brought for the purpose. Hook 
v. Craighead, 32 Mo. 405. Second Division, April 19, 
1892. Gallup v. Bernd. Opinion by Parker, J. 9 N. 
Y. Supp. 952, mem., affirmed. 


WILL—LAPSE OF LEGACY—NEXT OF KIN.—Testator, 
after making certain bequests, left the residue of his 
estate equally to all his relatives on his father’s side 
that might be in the Uuited States at the date of the 
will, and to the children of one G., but he expressly 
**cut off” from inheritance of any of his property the 
wife of his brother J., or any person related to her 
either by blood or marriage. J. died after the death 
of testator. In an action by the widow and children 
of J. to recover a share of testator’s estate, the widow 
testified that G. had died unmarried and without chil- 
dren; that she was familiar with the history of the 
family of her husband and of his father, and that she 
had heard the father say that he was the only child of 
his parents, who had died in Ireland, and that he had 
no relatives living. Her testimony was corroborated 
by her son and was not contradicted. Held, that such 
evidence tended to show that the residuary bequest of 
testator had failed so as to entitle plaintiffs to take as 
if testator had died intestate, and that it was error to 
grant a non-suit. The clause in the will above quoted 
by which the testator attempted to disinherit his 
brother, his wife and their descendants, does not de- 
feat the right of these plaintiffs to the estate unless the 
persous to whom the testator attempted to devise the 
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remainder were inexistence. In case a testator fails 
to make a legal devise of his realty, or if having legally 
devised it the devise fails for any cause, the heir will 
inherit, notwithstanding there isan express provision 
in the will that he shall not take any part of the estate. 
‘There must be a legal devise to cut off the right of the 
heir toinherit; mere words of disinheritance are insuf- 
ficient to effect that purpose. Haxtun v. Corse, 2 Barb. 
Ch. 522; Chamberlain v. Taylor, 105 N. Y. 185, 193; 
Fitch v. Weber, 6 Hare, 145; Pickering v. Stamford, 3 
Ves. 493; Johnson v. Johnson, 4 Beav. 318; 2 Jarm. 
Wills (Bigelow’s ed.), 841; 1 Redf. Wills (4th ed.), 425. 
Accepting the Mosaic account of the origin of the bu- 
man race, the testator must have had at the date of his 
will, and at the date of his death, collateral relatives 
on his father’s side of some degreein the United States. 
But such a broad interpretation of the meaning of the 
word “‘relations’’ would render the devise void for 
indefiniteness, and it is well settled that the word, 
when used in wills relating to personalty, only em- 
braces persons within the statute of distribution. 
Edge v. Salisbury, 1 Amb. 70; Crossly vy. Clare, id. 397; 
3 Swanst. 320; Harding v. Glyn, 1 Atk. 469, and cases 
cited in Sanders’ note; Goodinge v. Goodinge, 1 Ves. 
Sr. 231; Varell v. Wendell, 20 N. H. 431; Ennis v. 
Pentz, 3 Bradf. Sur. 382; Eagles v.-Le Breton, L. R., 
5 Eq. 148; Hibbert ¢. Hibbert, id. 372; 2Jarm. Wills 
(Bigelow’s ed.), 120; 2 Redf. Wills (8d ed.), 85; 2 Wil- 
liams Ex'rs (6th Am. ed.), 1205; 4 Kent Com. (15th ed.) 
537, note a. While the evidence does not make the ex- 
istence of relatives of the testator by the father's side 
in the United States, which were within the classes 
embraced within the statute of distribution or the 
statute of descents impossible, it does render the exist- 
ence of such persons improbable. It is seldom possi- 
ble to demonstrate or establish to an absolute cer- 
tainty the existence or the non-existence of the facts 
at issue between litigants, and the law does not re- 
quire such a high degree of proof, but such evidence as 
renders the existence of the facts in issue, and upon 
which the right to recover depends, probable, is suffi- 
cient to require the party who denies their existence 
to sustain his denial by evidence. Certainty is not re- 
quired to convict persons of criminal offenses. We 
think from the evidence that it is probable that no per- 
sons of either class, mentioned in the testator’s will, 
were in existence at its date, or have been since, and 
that the plaintiffs made out a prima facie case. Sec- 
ond Division, April 19, 1892. Gallagher v. Crooks. 
Opinion by Follett, C. J. 11. N. Y. Supp. 497 reversed. 


——__+—___—__ 


CORRESPONDENCE. 

IN THE UNITED STATES SUPREME 
Court. 

Editor of the Albany Law Journal: 

The recent decision of the United States Supreme 
Court in Glenn v. Marbury, decided May 16, 1892, is a 
very strong illustration of the improper manner in 
which uncalled-for and unnecessary declarations of law 
are injected into an opinion. That was a suit filed by 
Glenn, trustee of the Nation Express and Transpor- 
tation Company, against Marbury, in the District Court 
of the District of Columbia. The Supreme Court of the 
District of Columbia, in passing upon the case, dis- 
posed of it in avery simple manner, by holding that 
the common law prevailed in the District of Columbia, 
and that the plaintiff was not entitled to sue in his 
own name as trustee. When this case cane before the 
Supreme Court of the United States that was the only 
point necessary for the court to pass upon in order to 
sustain the court below. If the plaintiff was not enti- 
tled to sue in his own name under any circumstances, 
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then it was wholly out of the legal aspect of the case 
for the United States Supreme Court to pass upon the 
validity of any of the defenses made by the defendant 
below. The old story is familiar of the nineteen ex. 
cuses for the absence of the juror. The first excuse 
was that he was dead, and it certainly would have 
been ridiculous to mention any of the other eighteen 
excuses. In the same way, it was clearly the duty of 
the court in this case, if the plaintiff was not entitled 
to bring a suit in hisown name, to pay no attention 
whatever to the defenses made in the case, and such 
consideration of these defenses was dehors the record. 
Especially was it erroneous in the court in this par- 
ticular controversy to discuss the defenses made by 
the defendant below, for we can well understand it 
might have been to the interest of the plaintiff to have 
obtained a favorable decision in respect to the alleged 
defenses, even if the particular suit of Glenn v. Mar- 
bury was decided against him. 
Very respectfully yours, 
Str. Louis LAwYeEr. 


DINING THE JurRyY. 


Editor of the Albany Law Journal: 

The wholesome remarks by Judge Woolson on the 
impropriety of the dinner given to the jury in the 
United States court for lowa, quoted in the ALBANY 
LAW JOURNAL for June 11, illustrate the difference 
between the manners and morals of this and former 
centuries. I take exception however to your state- 
ment that ‘‘the whole affair is emineutly American.” 
Mr. Newton followed a precedent long since, happily, 
obsolete, which once had the highest ecclesiastical as 
wellas judicial approval. It was long the custom in 
England for the party to whom the verdict was given 
to give the jury a dinner. The practice is described in 
Sir Thomas Smith’s Commonwealths, page 74. One of 
the most notable occasions where the custom was rec- 
ognized was the trial of the Seven Bishops for libel in 
1688. A curious letter from the defendant’s solicitor to 
the Archbishop of Canterbury is still preserved : 


‘May it please your Grace: We have watched the 
jury allnight carefully, attending without the door on 
the stairhead. They have by order been kept all night 
without fire or candle, bread, drink, tobacco, or any 
other refreshment whatever, save only some busons of 
water and towels this morning about four. The offi- 
cers, and our own servants, and others hired by us to 
watch the officers, have and shall constantly attend, 
but must be supplied with fresh men to relieve our 
guards, if need be. Iam informed by my servantand 
Mr. Grange’s that about midnight they were very loud 
one among another; and the like happened about 
three this morning; which makes me collect they are 
not yet agreed; they beg fer a candle to light their 
pipes, but are denied. In case a verdict pass for us 
(which God grant in his own best time) the present 
consideration will be how the jury shall be treated. 
The course is usually each man so many guineas, and 
acommon dinner for them all. The quantum is at your 
grace’s and my lords’ direction. But it seems to my 
poor understanding, that the dinner might be spared, 
least our watchful enemies interpret our entertain- 
ment of the jury for a public exultation and a sedi- 
tious meeting and so it may be ordered thus: Each 
man guineas for his trouble. And each man a 
guinea over for his own desire; with my lords order, 
that I or some other intreat them in your names, not 
to dine together, for the reasons aforesaid. I conceive 
my lords the bishops will resolve how to direct me in 
this point, before they come into court. There were 
22 of the jury appeared, and no more. And they that 
did not serve will expect a reward as well as those who 
did. I beg you grace’s pardon for this trouble; ’tis 
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only to enable my lords to consult what is fit to do de- 
cently on our part, and all is entirely submitted to your 
grace’s and my lords judgment by, my lord. 
Your grace’s most humble servant, 
“Jo. INCE. 


**Six o’clock in the morning June 30 1688 at the Bell 
Tavern King street. 

“ Just now the officer brings me word they are all 
agreed and are sending to my lord chief justice to 
know, where he pleases to take their verdict. 

“There must be 150 or 200 guineas provided.”’ 


The bill of legal expenses shows a charge: 


** July 2. To the Mr. of the Bell Tavern, where 
Ne CD BIB 6:5 eo scidscincesarateencas £5 26” 
So it seems as if the Bishops’ jury had their dinner 
after all. 


New York, June 12, 1892. 


RoGER Foster. 


A PREMATURE BANQUET. 


Editor of the Albany Law Journal: 

Anent your comments on the Newton Case, and 
Judge Woolson’s righteous indignation at the action 
of the defendant in giving a banquet tothe jury, it has 
occurred to me that the following anecdote might 
amuse you: 

[ was the district attorney of Richmond county in 
1872, and among the indictments found at one of the 
terms of court were three against a Mr. B. for extor- 
tion in a petty office. The cases were substantially the 
same, and I selected one and put the defendant on 
trial. The jury, after due deliberation, acquitted. I 
thought possibly a different jury would look at the 
second case differently, and placed the defendant on 
trial the second time, but the result was the same. 
Utterly disgusted, but in order toclear up my calen- 
dar, I put the man on trial for the third time, paying 
no attention to the selection of the jury, as I deemed 
an acquittal a foregone couclusion. To my astonish- 
ment, the jury convicted. 

The next morning one of the jurors told me that he 
felt that Mr. B. (the defendant) was doing him (the 
juror) agreat injustice, ‘“‘ because,” said he, ‘I ac- 
quitted him in the case before this, and he took us over 
to the house and gave us an oyster supper, and now, 
just because I voted to convict him this time, he is 
mad, and wont speak to me.’’ 

The moral of this story, if it has one, would seem to 
be to banquet your jury after your trials are over. 

SUBSCRIBER. 

Port Ricumonp, 8S. L., June 15, 1892. 


—__._____. 


NEW BOOKS AND NEW EDITIONS. 


Moyue's Conrract oF SALE. 

The Contract of Sale in the Civil Law, with references to the 
laws of England, Scotland and France. By J. B. Moyle. 
Oxford: The Clarendon Press, 1892. 

This work, by atutor in New College, Oxford, will 
be interesting to every student of the civil law, and to 
every lawyer who desires a scholarly acquaintance 
with the source of our laws and a knowledge of their 
departure therefrom and the reasons of it. The little 
volume is well written, and the author acknowledges 
his obligation in the preparation of it to Judge Chal- 
mers, the author of the celebrated and successful re- 
cent codification of the English law of Sales. 


PomEroy’s Equity JURISPRUDENCE. 
A Treatise on Equity Jurisprudence, as Administered in the 
United States of America; adapted for all the States, and 
to the union of legal and equitable remedies under the 





reformed procedure. By John Morton Pomeroy. Second 
edition, by Carter Pitkin Pomeroy and John Norton Pom- 
eroy, Jr. In three volumes. San Francisco: Bancroft- 
Whitney Company, 1892. Pp. liii, 2727. 
It was a bold venture on the part of the late Professor 
Pomeroy to put forth a work on this topic in the face of 
Story’s celebrated and admirable treatise. But basing 
his work on the assumption—whether justified or not 
we shall not undertake to pronounce—that under the 
“reformed procedure”’ of the codes the distinctive equi- 
table principles were being lost sight of, he produced a 
commentary at once profound and practical, which has 
taken a permanent place as a classic, and may without 
exaggeration be called one of the most admirable legal 
essays of modern times. It is widely and frequently 
cited by the bar and the bench, and we should suppose 
that it holds its own with its formidable predecessor, 
and perhaps has an advantage in the consideration of 
the modern code adjudications, by the writer of the 
text. The present edition seems to have been edited 
in a judicious and selective manner by the sons of the 
lamented author. 


ScCHOULER ON WILLS. 

This second edition, from the Boston Book Com- 
pany, is a welcome book to any practitioner who has 
toiled through the jungle of the voluminous work of 
Jarman, overloaded with learned notes by several ex- 
haustive editors, or even the more cleanly forest of 
Redfield’s great treatise. Inless than seven hundred 
pages of text Mr. Schouler has here stated with clear- 
ness and discrimination the essential and settled prin- 
ciples of this difficult topic. A table of cases covering 
only thirty-four pages shows that he has not attempted 
the hopeless task of trying to reconcile the enormous 
mass of decisions, scarcely any two of which proceed 
on the same basis of facts. Itis much more difficult 
and requires more self-denial to write a short work on 
Wills than a long one, and Mr. Schouler, who has every 
faculty and acquirement necessary toa good text-book 
writer, has here given the profession au excellent, dis- 
criminating and useful treatise. 








NOTES. 


\ HY do American law journals, for instance, the 

Weekly Law Bulletin, write *‘ syllabi’’ for the plu- 
ral of syllabus, instead of writing syllabuses? It is 
quite doubtful whether syllabus can properly be called 
a Latin word, or evena Greek word. On the other 
hand, there can be no doubt whatever about it having 
somehow become an American word, and entitled as 
such to have “tes” added to it to denote its plural. We 
may hear yet of “omnibi”’ for *‘omnibuses” and 
“ignorami’? for “ignoramuses” and ‘“cauci” for 
** caucuses.” —Indian Jurist. 


* Once,’’ says an old Californian, ‘‘ when Niles Searls 
was district judge up in Nevada and Sierra counties, 
the late Judge Belden and I were on opposite sides of 
a case which was to be argued before him. When we 
reached Nevada City we found the judge about to de- 
part for Downieville on mule-back to hold court there. 
He made the novel proposition that we should ride 
over the mountains with him and argue our case on the 
way. We accepted the suggestion, secured horses and 
started off on either side of the judge’s mule. [opened 
the cause and concluded my argument as we reached 
North San Juan. Then Belden replied. He was very 
much in earnest, grew quite warm over the case, and 
didn’t conclude until we had passed Nigger Tent. 
Then Judge Searls ruminated a short time and deliv- 
ered his decision flat against Belden. Belden was so 
much worked up about the case that the decision made 
all three of us a little uncomfortable for a time, and 
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not a word was spoken as we jogged along. Then, 
just as we rode down to Goodyear's bar, the judge 
broke the strained silence with the remark: ‘My mule 
seems very tired.’ ‘I should think he would,’ replied 
Belden, ‘after getting up such a decision as that.’ ’’— 
New York Tribune. 


From a recent address of Mr. Harry Bingham of 
Littleton, N. H., on the death of Judge Ladd, we ex- 
tract the following on politics on the bench: “It has 
always seemed to me that the business of making a 
man’s politics the test whether he shall or shall not 
have a judicial appointment is a most miserable busi- 
ness. I never could conceive how politics, honestly 
entertained by an honest man, learned in the law, who 
would sooner cut his right hand off than pervert the 
law, could disqualify him fora seat on the bench, or 
how a mere partisan qualification could be any qualifi- 
cation at allfor judicial honors. Iam surethat the 
man who is made a judge on account of his partisan 
qualifications will always turn out to be a mere trim- 
mer. In astorm he cannot be relied upon tostand by 
the right for anybody, for any thing, not even fer his 
own side in politics. Here I desire to quote afew 
words on this subject which I have said elsewhere: 
‘A judge, asa judge, has no business with party poli- 
tics, aud has no legitimate use forthem. He should 
never be put on or off the bench because he is or is not 
a partisan of a particular stripe. The idea ef mixing 
up acertain amount of political partisanship of one 
kind with a certain amount of political partisanship of 
another kind, and putting the mixture on the bench 
and calling it an impartial court, would seem, inas- 
much as partisanship of any kind is out of place there, 
to be a gross absurdity. Ishould just as soon think 
that profane swearing is necessary to qualify a preacher 
to give in the pulpit sound gospel preaching, as that po- 
litical partisanship is necessary to qualify a man for a 
seat on the bench. It seems to me that it is just as sen- 
sible to claim that the pulpit would be all right if it 
were supplied by a certain number of preachers who 
can curse one way profanely, and a certain number who 
cau curse the other way profanely, as it isto claim that 
the court is all right because a part of the judges are 
partisans of one kind and a part of them are partisans 
of another kind. Unless some mischievous muddle is 
required, or somebody is to be humbugged, there can- 
not be any occasion to constitute a court on such a fun- 
damental theory. There is no sense or reason in hold- 
ing that you have built up a good thing because you 
have put two diverse elements in a place where neither 
of them belongs. There is no precedent for it in na- 
ture or in history, and none in poetry unless the decoc- 
tion prepared by Shakespeare's witches in the play of 
Macbeth be regarded as one. The Only legitimate 
questions to be asked in the appointment of a judge 
are: Ishe honest? Is he capable?’ ” 


In relation to literary theft the editor of the Nine- 
teenth Century has published, in a recent number of 
his magazine, an emphatic condemnation of the 
‘monstrous extent to which an organized system of 
plunder is carried in certain quarters.” ‘ Under pre- 
tense,”’ writes he, ‘‘of criticism and the transparent 
guise of sample-extracts, the whole value of articles 
and essays-—which may and frequently have cost a re- 
view hundreds of pounds—is offered to the public for 
a penny or even a halfpenny,’’ and he adds that ‘‘ade- 
termination hae been arrived at to make an example of 
such pilferers.”” The cases are numerous in which the 
defense of literary piracy on the ground of ** comment, 
criticism or illustration,” has been unsuccessfully 
raised. Perhaps the best example is Cumpbell v. Scott, 
11 Simon, 31. In that case (as cited in “Scrutton on 
Copyright [2d ed.], page 123) the defendant had pub- 
lished a volume of seven hundred and ninety pages, 
thirty-four of which pages were taken up with a criti- 
cal essay on English poetry, while the remaiuing seven 





hundred and thirty-eight were filled with complete 
pieces and extracts as illustrative specimens. Six 
poems and extracts, amounting to only seven hundred 
and thirty-three lines in all, were taken from copyright 
works of the plaintiff, who obtained an injunction 
against the continued publication, on the ground that 
no sufficient critical labor or original work on the de- 
fendant’s part was shown to justify his selection. Not 
a few of these thieves think that an acknowledgment 
of the source from which they steal will excuse them. 
This view is quite unsound, as was shown by Scott v. 
Stanford, 36 Law J. Rep. Chance. 729. There the plain. 
tiff had published certain statistical returns of London 
imports of coal, and the defendant, ‘with a full ac- 
knowledgment of his indebtedness” to the plaintiff, 
published these returns as part of a work on the min- 
eral statistics of the United Kingdom, the extracted 
matter forming a third of the defendant’s work. * The 
court,” said Vice-Chancellor Page Wood, “can ontfy 
look at the result, and not at the intention,’’ and he 
granted an injunction without hesitation. Similarly, 
the verbatim extracts from law reports in Sweet v. Ben- 
ning, 16 C. B. 459, which Chief Justice Jervis described 
as a ‘‘ mere mechanical stringing together of marginal 
or side-notes which the labor of the author had fash- 
ioned ready to the compiler’s hands,” were declared 
by the Court of Common Pleas to be piratical, and it 
is impossible to glance at the cases without seeing that 
if examples are really about to be made, the pilferers 
will havea very hard time of it.—London Law Journal. 


An answer to an inquiry for rate of transportation 
makes a contract complete on delivery of the goods to 
the carrier, so that the actual contract then made by 
the acceptance of the bill of lading is a nullity, and the 
contract remains as if the carrier had accepted the 
goods in silence. This is the decision of the highest 
court of the greatest commercial State of the Union. 
Jennings v. Grand Trunk R., New York Court of Ap- 
peals, 530 Am. Law Reg. 638. The necessary corollary, 
nay, the direct decision is, that the exclusion of perils 
of the sea, or fire, or acts of the public enemy, is im- 
possible, if rates have previously been given in reply 
to an inquiry. Apply this to policies of insurance, life 
or fire, to sales of merchandise, to contracts for hire! 
Plainly if such a piece of folly requires analysis for ex- 
posure, it lies here: There was no contract until ac- 
ceptance by the carrier. Noone is bound to sell be- 
cause he has named a price at which he sells. The con- 
tract made when the goods were delivered would have 
included the inference of acontract on the proposed 
terms, had not such an inference been excluded by an- 
nexing the substituted contract; and if it was not in- 
tended that the substituted contract should have such 
an operation, it was the duty of the shipper to demand 
acceptance on the naked promise to carry for a certain 
rate. If the New York rule were the correct canon 
for construing conduct and words, it undoubtedly fol- 
lows that there was no right to a bill of lading or a re- 
ceipt, or any acknowledgment. If that document was 
a right, it was because‘the intention to act on the usual 
terms of shippers and carriers was implied in the mak- 
ing of the rate. In truth, there was no contract at all, 
but for a rate—and that conditioned upon the delivery 
and acceptance of thegoods. To force a carrier intoa 
coutract to carry when there was no correlative obli- 
gation to ship, is inconsistent with accuracy. Com- 
mon sense, it may be said, implies such an obligation, 
but if implied at all, surely it must be upon the cus- 
tomary terms of bills of lading and other similar docu- 
ments. If A asks B the rate for cotton or sugar, will 
any one contend that by naming a rate, B is bound to 
sell whatever A demanods—it may be ten times what he 
has got? A man cannot but be amazed that any thing 
so elementary had been overlooked as what does con- 
stitute a contract.—R. C. McMurtrie in Am. Law Reg, 
and Review. 
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CURRENT TOPICS. 





O far as we are informed there is but one branch 
of minor morals the infraction of which the 
Legislature of this State has not yet converted into 
a dead-letter misdemeanor. We refer to the Dime 
Novel business. We do not recall any law making 
it a penal offense to sell, give away, lend, recom- 
mend, beg, buy, borrow or read a Dime Novel. Of 
course it would not answer to use the phrase 
‘Dime Novel,” in the statute, for the publisher 
would evade it by changing the price, just as the 
alley-keepers evaded the law against ‘‘ nine-pins,” by 
adding a pin. Indeed this demoralizing literature 
is already afforded at half a dime, and such was 
the literary pabulum on which had fed the young 
student Fales, of Newark, N. J., convicted early 
this month of murder in the first degree. Judge 
Depue, at Newark, brought this subject to the at- 
tention of the grand jury recently, using the case of 
Fales as his text. As a newspaper report says: 


“He had seen several of these novels since the trial 
of Fales, and was convinced that they were the most 
pernicious literature that were ever produced. He 
promised that if he could find any law for the indict- 
ment of the books he would bring them before the 
next grand jury. He had found that upward of twenty 
persous were engaged in their sale in Newark, and 
that the purchasers were boys and girls. Men avoided 
them. The judge presented an estimate, which he had 
obtained by careful inquiry, of the eftect of this litera- 
ture upon the children of the city. The estimate was 
obtained from the record of the ages of persons who 
are brought before the police courts, for offenses in- 
volving attempts to rob, stealing, and crimes of that 
character; and the result of the inquiry is certainly 
startling. Here is the judge’s presentment in his own 
language: ‘Persons charged with larceny, combined 
with breaking and entering, or entering with intent 
(that is a high crime), under the age of eighteen years, 
thirty per cent; between eighteen and twenty-three, 
sixty per cent, making ninety per cent; over twenty- 
three, ten per cent. For simple larceny, which in- 
volves the same grade of crime, being petty or grand 
larceny, according to the amount, undereighteen, sixty 
per cent; between eighteen and twenty-three, thirty 
per cent; over twenty-three, ten per cent—cases of 
simple larceny being considerably the most numerous. 
It is safe to say that of the persons charged with some 
form of stealing, over sixty -per cent are under the 
age of eighteen years.’ ” 

It may well be doubted that the half-dime novel 
is chargeable with all this precocious crime, but 
undoubtedly it stimulates to much crime, and to 
much of a more serious nature. But if any legis- 
tive attempt should be made to repress this evil, 
we should find a large part of the public indifferent 
if not sneering at it. Such has been the fate of 
many of Mr. Comstock’s well-meant and often 
useful efforts. 


Vout. 45 — No. 26. 





The exercises of the forty-first commencement of 
the Albany Law School were held last week. There 
were thirty-five graduates. The orations of the 
four graduates selected to represent the class in- 
clined more to politics than to law, the subjects of 
three being respectively, ‘‘ Social Discontent,” 
‘* Reciprocity,” and ‘‘ Duration of the (presidential) 
Executive Term; while the fourth young gentle- 
man audaciously essayed to jest with his reverend 
mistress, and uttered himself on ‘‘ Legal Curios- 
ities.” These curiosities were of a humorous de- 
scription, but we can assure our young friend and 
pupil that the most curious things in the law are 
frequently the most serious, It strikes us as rather 
impertinent to play music from ‘‘Robin Hood” on 
the graduating of law students, The address to the 
graduates was by the Honorable John Randolph 
Tucker, of Virginia. This gentleman, so much 
honored by his own State — eight years attorney- 
general and twelve years in Congress — but now by 
choice retired to the teaching of law —came to us 
with a high reputation for learning, tact and sound 
judgment, and for purity and loveliness of char- 


acter. His reception was extremely cordial. His 
manner of speaking is earnest and attractive. Un- 


like most orators on such occasions he spoke extem- 
poraneously and with a considerable degree of 
personal directness and familiarity, which was 
quite effective. Ie discoursed with suitable gen- 
eralization on the municipal, constitutional and 
international law. He spoke in terms of glowing 
admiration of the common law, but not without 
the acknowledgment of its great debt, late con- 
fessed, to the civil law. This is true and just, for 
in comparison with the people ruled by the civil 
law the English of Bracton’s day were a race of bar- 
barians, with small notions of civility or equity.* 
He assured his hearers that law is and in this 
country always must be a progressive science, and 
we are glad to hear this statement from a Virginia 
lawyer of such eminence and influence, for it gives 
us hope that his State will soon put married women 
on an equal footing with their husbands in respect 
to rights of property and person. Mr. Tucker 
however repeated the common declaration that the 
English people owe their freedom to the common 
law, a statement which has always seemed to us an 
attribution of the cause to the effect. We would 





* The latest writer on this topic says: “ It must be borne in 
mind that the men who conquered the Britons and founded 
England were pagan savages, the rudest of their race, and 
the least tinctured with the civilization of Rome. * * * 
The descendants of these men lingered on in barbarism. 
* * * Asforthe laws of the conquerors, it was such as 
might be expected from such a source. * * * There grew 
up a jurisprudence cumbrous, complicated and unnatural, 
which in many of its features will only excite amazement 
and derision among our descendants a few generations hence. 
* * * Foreign ecclesiastics * * * building up what is 
known as the system of equity, to correct the crudities, in- 
justice and absurdities of the Common Law. * * * What 
comparison could be expected, when men put aside their 
petty prejudices, between such a system and that of the un- 
cultured pagan savages who laid the foundation of the Eng- 
lish Common Law."—* The Puritan in Holland, England and 
America,” by Douglas Campbell. 
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rather say, the common law did not make the 
English free, but it was because the English were 
determined to be free that they adopted the rule of 
the common law. Common law is common custom, 
and a free people will be governed by its own cus- 
toms. The common law is simply the expression 
and not the cause of freedom. A man’s prayer 
does not make him pious, but because he is pious 
he prays. The Declaration of Independence did 
not make the American people independent, but it 
was merely the announcement of their determina- 
tion to be free. Mr. Tucker’s address was illumin- 
ated by a beautiful Christian spirit and a just 
acknowledgment of the all-powerful influence of 
the Christian religion as the greatest of civilizing 
forces. As we listened to this enlightened, humane 
and liberal orator we could not help thinking that 
if the world had always been made up of men like 
him, there would never have been and there never 
could be any wars, and wishing that the whole 
legal profession would emulate his spirit. The list 
of the graduates is as follows: Charles Appleby, 
David H. Agnew, James L. Barnes, William §. 
Bennet, George A. Brigham, Franklin W. Crist- 
man, H. Benjamin Chase, Prescot K. Dederick, 
John K. Garnsey, George William Gedney, Thomas 
Guy, Edgar M. Haines, Arthur Helme, Clayton 
Haff, Herbert L. Hunt, Bernard H. Lord, Warren 
McConihe, Edward Murphy, 2d, Rufus C, Maltby, 
Charles L. Moore, Martin T. Nachtmann, Charles 
V. Nellany, Edward E, O’Brien, Charles H. Page, Jr., 
Leslie A. Pease, Rufus W. Peckham, Jr., Robert M. 
8. Putnam, Nash Rockwood, Walter E. Rowley, 
James E, Ryan, Ralph Thompson, James’ E, 
Towner, Jr., Albert V. Van Voast, Clarence B. 
Ward, Walter H. Wertime. The new dean, Mr. 
Lewis B. Hall, is to be congratulated on the success 
of his administration of the school during his open- 
ing year. Albany is one of the best places in this 
country to study law— in some respects the very 
best — certainly in every respect the best in this 
State, considering its great library, its courts, its 
Legislatures, the eminent advocates who resort here, 
and the peaceful and studious air of the ancient 
town. There is no reason why this old school, the 
most eminent of the one-year schools left in the 
country, should not have a larger share of patronage 
and exert ev a wider influence in the future. 


The American Law Review has waxed into what 
we should call the Great Corporation Killer, and 
with many of its views and its zealous expression 
of them we have great sympathy. But we see no 
reason for its extending its hatred of corporations 
to individuals, Thus in its ‘‘ Notes” in the current 
number it vehemently disagrees with some recent 
writers who have denied the right of Legislatures 
to interfere with the freedom of contract between 
employers and employees, and who have fallen in 
with recent adjudications in several States holding 
such laws unconstitutional, such for example as thc 





Review says: “If there is any business which is 
strictly private and in no sense public, it is the 
business of insurance in all its branches. It is not 
the sale of a prime necessity. People can get along 
withoutit. It issubject to the severest competition, 
and the agents of insurance companies are every- 
where bidding against each other for business, 
And yet laws exist and are held valid in every 
State in the Union, interfering with the terms of 
contracts between insurers and insured; and a stat- 
ute of Pennsylvania even prescribes a form of 
insurance policy.” Now the reason why Legis- 
latures have in this way interfered with insurance 
is that the insurers are corporations, the mere 
creatures of statute, and manifestly under the rea- 
sonable regulation of their creator. We do not 
deny the right of Legislatures to prescribe rules for 
the mode and time of payment of employees of 
corporations, but we do deny their right to inter- 
fere with any agreement in such matters between 
individual employers and their employees. If our 
judicial friend of the Review could and should in- 
duce his cook to accept a year’s number of his 
excellent periodical on account of her wages, the 
Legislature would be extremely impudent, and in 
our opinion entirely outside their lawful right, in 
enacting a law that should interfere with such a 
beneficial mode of paying off the cook. When our 
learned and candid friend is writing about individ- 
uals he should lay aside his fretful corporation 
quill, and spare us those denunciations of ‘the 
man who is on top and who has the other fellow 
down and has him by the throat.” But we greatly 
enjoy the mingled audacity and merriment which 
led the Reviewer to write of the judicial portraits in 
The Green Bag: ‘*Many of them have a stern, 
others a shrewd glare of the eye; and several of 
them wear the opinionated grin which characterizes 
The Green Bag’s picture of Chief Justice Marshall; 
a grin which, without doubt, expressed the opinion 
which the great chief justice had of himself. He 
undoubtedly regarded himself as having been, in 
some sort of way, divinely appointed to amend the 
Constitution of the United States so as to make it 
what its framers ought to have made it in the 
beginning.” Now we expect to ‘‘catch it,” but we 
must say that when it comes to judicial ‘ grins,” 
nothing could be more grinful than the portrait of 
the G. C. K. himself, at page xvi of the ‘‘ Publishers’ 
Department” of the current number of the Review, 
in which he looks as if he held his foot, bearing 
with all its imposing superstructural weight upon the 
neck of some detestable monopoly, and a-smelling 
its blood. Our big brother, speaking of our recent 
researches in the matter of drinking tobacco, says: 
‘* the ALBANY Law Journat is always very learned 
in unimportant matters.” We don’t remember that 
we ever exhibited more learning on an unimportant 
matter than the Reviewer exhibits on page 478 in 
the passage beginning, ‘‘ But after all what is a 
portrait?” Starting out with Alexander, glancing 
at Porus and Marcus Aurelius, and winding up with 


store-order law. In its criticism of these views the | metrical memorials of Napoleon. 
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NOTES OF CASES. 





N Cole v. Cole, Supreme Court of Illinois, May 
12, 1892, it was held that the adultery of the 
wife after decree granting her a divorce and award- 
ing her alimony is not cause for altering the decree 
as to the alimony, where it is not shown whether 
the alimony was granted the wife merely for her 
support, or on account of property which the hus- 
band derived from her, and it appears that the 
husband, at the time he petitions for such alter- 
ation, has only paid a small part of the alimony due 
up to that time. The court said: ‘There is a 
marked difference in respect of the property rights 
of the wife under our law and at common law. The 
wife is liable under our statute, if she have separate 
property, in common with the husband, for neces- 
saries furnished the family. The husband and wife 
are placed upon an equal footing in respect to the 
interest each may have in the estate and property 
of the other, and the husband and wife may con- 
tract with each other, and she with strangers, as if 
she were sole. In case of divorce, the courts look 
at the standing of the parties, the conduct of each, 
from whence the estate is derived, and, having due 
regard to the living of each, will make such allow- 
ance to the wife as is reasonable and just. There 
is neither reason nor authority for holding, that 
where the allowance has been thus made, either has 
the right to complain of the subsequent conduct of 
the other. The wife may owe, as contended, a 
duty to society, of which the husband is a member, 
to lead an exemplary life; but her allowance has 
been fixed upon the state of facts existing at the 
time of the rendition of the decree, by the deter- 
mination of what was then just and equitable, in 
view of the property rights of each. And the same 
is undoubtedly true where the property has been 
accumulated by the joint efforts and economy of the 
husband and wife, and the allowance has been 
made to her upon the basis of a reasonable and 
equitable division of the estate. It may be true 
that the husband in such cases has been the ap- 
parently efficient means of its accumulation, yet if 
she has performed her duties as his wife faithfully, 
giving him her life, her care, strength and prudent 
management, it can no more be said that the estate 
is the result of his labor than it is of her labor. 
Conceding the general duty she owes society, what 
right does it give the husband to property justly 
hers, if she violates that duty?) The husband owes 
a like duty to lead a moral and virtuous life. If he 
fails to perform it, could it be contended that it 
would give her a right of additional property, or 
that there should be an increase in her allowance in 
consequence? Manifestly not. In Forrest v. For- 
rest, 3 Bosw. 661, it is held that after the divorce 
the wife owes no duty to the husband, and sub- 
sequent adultery is no cause for making a change 
in the allowance of alimony. In Holt v. Holt, L. R., 
1 Prob. & Div. 610, it was held that support by a 
paramour with whom the wife was living was an 
answer to an application by the wife for alimony 





while the support continued, but not after it ceased. 
In Cross v. Cross, 63 N. H. 444, the court refused to 
interfere, upon the ground of subsequent adultery, 
but put its ruling upon the express ground that it 
did not appear but that the alimony had been al- 
lowed by way of restitution of property to the wife. 
Cases may be found and others will arise in practice, 
where it may be highly unjust and inequitable that 
the husband should continue to support the wife. 
It is within the power of the court to compel the 
payment of alimony out of the future earnings of the 
husband, whether the labor be manual or mental 
(Foote v. Foote, 22 Ill. 425), and it might be, under 
these circumstances, unconscionable to compel the 
husband by his daily labor to support his divorced 
wife in idleness and prostitution. Not only reasons 
of justice, but authority, would seem to justify the 
court in such a case, in the exercise of its general 
chancery powers, to modify or revoke its former 
order. But there is no such case made by this 
petition. The courts will not interfere to alter or 
modify allowances of alimony, except in cases 
where equity calls clearly for the interposition, 
For aught that appears in this petition, the entire 
property of the petitioner may have come from the 
wife, or been the result of their joint earnings and 
accumulations, and the court in making the allow- 
ance may have been making simple restitution, 
either for property brought to the husband or for 
assistance in its accumulation. In cvither view, the 
allowance should not be taken away, though her 
conduct be flagrant. Moreover, the rule is well 
settled that upon applications of this kind it is in- 
cumbent upon the husband to show that the circum- 
stances justifying the reduction were not produced 
by his fault or misconduct. The allowance was 
here made commencing June 1, 1885. Two years 
and four months and over had elapsed before this 
application was made, yet, out of the $1,200 due 
under the decree, but $200 had been paid, leaving 
a thousand dollars and over unpaid by tie peti- 
tioner, in violation of the decree of the court, It 
is not alleged or shown that the wife had other 
means of support, nor does it appear that she had 
the means or ability to compel the petitioner to 
comply with the decree. Sufficient has not been 
set forth to show, if it be true that this woman has 
led a vicious life, which is denied, that it is not 
the result of want and penury which the petitioner 
might, but refused, to relieve. He does not come 
into court with clean hands, and will not be per- 
mitted to ask relief from a decree of which he is in 
contempt. Before he should be permitted to be 
heard, he should be required to comply with the 
order of thecourt up to the time of his application.” 


In Miner v. Brown, Court of Appeals of New 
York, May 24, 1892, it was held that under 4 Re- 
vised Statutes (8th ed.), page 2461, section 2, re- 
quiring courts in construing instruments creating 
an estate in lands, to give effect to the intent of the 
parties, a will giving testator’s son and the son’s 
wife ‘‘the use ” of a farm on which they reside, for 
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‘*their use, benefit and support during their natural 
lives,” gives them an estate in common, and not by 
the entirety. The court said: ‘We find a dis- 
position manifested, at a very early period in the 
history of English law, * * * to hold that a 
husband and wife may, by express words, be made 
joint tenants, or tenants in common, by a gift or 
conveyance to them during coverture, and that 
every grant to them is to have just such effect, in 
respect to the estate which they take, as was in- 
tended to be created. Shep. Touch. 132; 2 Prest. 
Abst. tit. 41; 2 Kent Comm. 132, note 2. In 
Preston on Estates (volume 1, page 132) it is said: 
‘In point of fact, and agreeable to natural reason, 
the husband and wife are distinct and individual 
persons, and accordingly, when lands are granted 
to them as tenants in common, thereby treating 
them without any respect to their social union, 
they will hold by moieties, as other distinct and 
individual persons will do.’ Citing 1 Just. Inst. 187, 
In Hicks v. Cochran, 4 Edw. Ch. 107, the vice- 
chancellor applied this rule, and held that where 
there were words in a conveyance to husband and 
wife strongly expressive of a tenancy in common in 
equal moieties, they should be construed to have 
the same effect as if there had been an explicit 
statement that they were to hold as tenants in 
common. In Cloos v. Cloos,8 N. Y. Supp. 660, the 
General Term of the Second Department held that 
the husband and wife took as joint tenants where it 
was clear, from the words of the conveyance, that 
it was the intention of the parties to create a joint 
tenancy. In a very recent case (Jooss v. Fey, 129 
N. Y. 17), this court decided that a married woman 
could hold real property as a joint tenant with her 
husband, if the intent to convey such an estate is 
plainly expressed in the words of the grant. These 
decisions are merely the result of the application of 
the ancient rule that the intent of the parties, as 
gathered from the entire instrument, must prevail 
in its interpretation. In the adoption of the Revised 
Statutes this rule, in respect to grants of real prop- 
erty, was reinforced by a legislative command, that 
‘in the construction of every instrument creating or 
conveying or authorizing the creation or conveyance 
of, any estate or interest in lands, it shall be the 
duty of the courts of justice to carry into effect the 
intent of the parties, so far as such intent can be 
collected from the whole instrument, and is con- 
sistent with the rules of law.’ 4 R. S. (8th ed.) 
2461, § 2. Applying this test to the provisions of 
the will upon which both parties rely as the founda- 
tion of their respective rights, we have no hesitation 
in affirming that it was the intent of the testator to 
make the husband and wife tenants in common of 
the estate devised to them. Both the granting and 
the habendum clauses of the devise are inconsistent 
with any other conclusion. It is ‘the use’ of the 
farm which is granted to husband and wife alike, 
without restriction or limitation. To convert this 
grant into an estate of tenancy by the entirety is to 
declare that the wife shall not have the use of the 
property during the lifetime of the husband, and, 











in fact, not at all, unless she should survive him. 
It is evident the testator intended to make her, as 
well as her husband, the object of his immediate 
bounty, and that the scheme of his will, in this re- 
spect, will be thwarted if her right of possession is 
postponed until after his death. The habendum 
clause of the gift is still more explicit. It declares 
that the estate granted shall be held ‘for their use, 
benefit and support during their natural lives,’ 
which cannot have its full significance unless it is 
construed to be a common holding for the prescribed 
purposes, It was the wife’s benefit and the wife’s 
support which the testator had also in view; not 
simply that of her husband. No particular form of 
words is necessary to make them tenants in common. 
It is sufficient if expressions are used which cannot 
be operative, unless the wife is admitted to an 
equal present enjoyment of the estate with her hus- 
band, and which indicate an intention that her 
possession shall not be subservient to his exclusive 
control, The motive of the testator in making this 
disposition of his property is, perhaps, not import- 
ant. If it were, the record discloses one in the ex- 
istence of the plaintiff's judgment against the 
husband, which would be a continual menace to the 
rights of the wife, if her possession was absorbed in 
that of her husband during his lifetime. It appears 
from the recitals in the will that the testator had, 
for some time before his death, been providing a 
home for the son’s family upon this farm, the 
ownership and control of which, for obvious rea- 
sons, were withheld from the son. He doubtless 
desired to continue this provision after his death, 
and to secure to the wife, in common with the hus- 
band, the benefit to be derived from its occupation 
and which, to the extent of her interest in it at 
least, would be secure from seizure by his creditors. 
If this judgment stands, an important provision of 
the will is annulled, and the present means of sup- 
port, which it was designated to confer upon the 
wife, will be transferred to the plaintiff. Clearly 
the testator did not contemplate any such result. 
We think he has expressed a contrary intent in 
language so plain it cannot be misunderstood; and 
that the defendant Ella Brown is entitled to the 
possession and use of a moiety of this farm during 
her lifetime; and that she cannot be deprived of 
this right by any act or default of her husband.” 


—\—_—_>_____—_ 


AGENT'S TORTS AFFECTING THIRD PARTY 
—INTENTION AND SCOPE. 

a” no department of law has there been a greater 

confusion of legal ideas, and a less scientific appli- 
cation of legal principles, than in that which embraces 
the responsibility of an innocent principal for a wrong 
suffered at the hands of his agent by a third person, 
where that wrong has no reference to contract. ‘The 
germinal notion limited the liability by the extent of 
the specific authority conferred, and although this was 
modified before Blackstone’s day, yet fora full century 
afterward it is found constantly recurring, in one shape 
or another, and impeding the growth of those more 
useful doctrines which in the end were bound to pre- 
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vail. Its influence may be traced in decisions—a few 
even of comparatively recent date—which deny liabil- 
ity for such acts of the agent as are disobedient, will- 
ful, unlawful or fraudulent, and such as the principal 
himself was not authorized todo. In each of these 
the dominant idea is that the master is not responsible 
because he did not authorize the act. 

Release from the consequences of so unworkable a 
doctrine was fouud through the employmeut of a legal 
fiction. Adopting the principle that the basis of lia- 
bility isthe authority given the agent, this authority 
has been, wherever necessary, implied, and in certain 
cases equitable estoppel has been resorted to in order 
to preclude a denial of av authority which did not iu 
fact ,exist. All this was in pursuance of public 
policy. 

To determine the question of liability, the test now 
usually applied is, was the act within the scope of em- 
ployment and done with the intention of furthering 
the principal’s interest in the course of the business? 
This test appears to require three conditions to be ful- 
filled: The act must be within the scope of the agent’s 
employment; it must be done with the intention of 
benefiting the principal; it must be done in the course 
of the business. These conditions are given in the 
order not ouly of their intrinsic importance, but of 
their general acceptance in American and English 
law. 

Notwithstanding the warning expressed by Jessel, 
M. R., in Smith v. Keal, L. R., 9 Q. B. Div. 351, that 
the doctrine of respondeat superior has already been 
carried probably too far, the tendency of later authori- 
ties in this country at least to take a broader and more 
generous view of scope of authority is so marked that 
it is questionable if the narrow construction main- 
tained in such cases as Lyon v. Martin,'8 Add. & C. 
552; Isaacs v. Third Avenue, 47 N. Y. 122, and Mali v. 
Lord, 39 id. 381, would now be approved. It is said in 
Redding v. Scuth Carolina, 16 Am. Rep. 687, decided 
in 1871: ‘‘ The course of employment is not to be re- 
stricted to the prescribed duties set apart for the per- 
formance of the servant; whatever may be incident to 
the employment must necessarily belong to it.””. Simi- 
lar words are found in the able dissenting opinion in 
Haack v. Fearing, 35 How. Pr. 459, and in nearly all 
the later cases. Mali v. Lord has been often followed, 
but it is buttressed on the principle that the act in 
question was one which the employer himself had no 
authority to perform, whichis no longer material, and 
the withdrawal of this support weakens the case as an 
authority without calling in aid the useful principle 
first enunciated in Wallach vy. Ridley, 24 Abb. N. C. 
172. In regard to the narrow construction of scope of 
employment in the /saacs Case, it is only necessary to 
point to the opinion of the same court in Drew v. Rail- 
way, 3 Keyes, 429. The case has been overruled on other 
grounds. Yet even in very recent decisions the limit 
ofscope of employment is sometimes narrowly drawn, 
as in Snyder v. Hannibal, 60 Mo. 413, where a railway 
company is held not liable for an injury to a child in- 
vited upon a car by an employee, and the similar case 
of Stringer v. Missouri, 96 Mo. 299, decided in the same 
State in 1888; Flower v. Railroad, 69 Penn. St. 210. On 
the other hand against these are many decisions in 
which trivial circumstances are laid hold of to bring 
the act within the scope. Among the most recent 
cases a valuable one is Commonwealth v. Brockton, 3 
New Eng. Rep. 707; see also Abrahams v. Deakin 
(1891), 1 Q. B. Div. 520; following Allen v. London, L. 
R., 6 Q. B. 65. 

While no extended discussion of the authorities bear- 
ing upon scope can here be indulged in,a few words may 
be permitted upon the driving cases, which constitute 
abranch of the subject in need of a wholesome and 
thorough revision. In Brady v. Giles, 1 Mood. & Rob. 





495, Lord Abinger came to the conclusion that, in view 
of the contradictory state of the authorities, it was 
impossible to lay down any rule of law as the inviola- 
ble test of liability in this class of cases. Before 
Story v. Ashton, 38 L. J. (Q. B.) 223, the most reasonable 
doctrine to be picked out from them would appear to 
make the liability of the master depend upon whether 
he had or had not intrusted the servant with his vehi- 
cle and horses for the occasion upon which the tort 
was committed. Sleath v. Wilson, 9 Carr. &. P. 607. 
The intrusting serves to establish in the first place that 
the servant is acting in the course of his employment. 
To hold the principal liable it would appear not unfair 
that he should have an opportunity of exercising a dis- 
cretion in giving his orders as to route, direction, time 
and other particulars. But we hold if the servant take 
out his master’s carriage, without leave, ‘‘ on a frolic 
of his own ”’ (Parke, B., in Joel v. Morrison, 6 C. & P. 
501) ‘and drive it about solely for his own purposes 
and not at all for his master’s business, the master will 
not be answerable.’’ The reason given is that the mas- 
ter has put it into the servant’s power to mismanage 
the carriage by intrusting him with it in the one case, 
but not in the other. Sleath v. Wilson, 4 Mood. & 
Rob. 181. This case was disapproved by VCock- 
burn, C. J., Mellor and Lush, JJ., in Story v. Ash- 
ton. In Rayner v. Mitchell, L. R., 2 C. P. D. 357, de- 
cided in 1877, Lord Coleridge again approved of the 
principle of intrusting. The facts were that a brew- 
er’s carman was employed to deliver ale and return the 
empties. He took the horse and car to deliver a 
child’s coffin to oblige a friend. After performing 
this favor he drove back, collecting empties on the 
way, and ran over the plaintiff; held, that he was not 
acting within the scope of his employment and his 
master was hence not liable. 

The American cases seem to follow in the same line. 
Sleath v. Wilson was approved in Philadelphia v. Derby, 
14 How.}486. Joel v. Morrisonand Mitchell v. Crasweller 
have been approved in numerous cases in the United 
States. Sheridan v. Charlick,4 Daly, 338; Stone v. 
Hills, 45 Conn. 44. Cavanagh v. Dinsmore (1868), 12 
Hun, 465, follows Rayner v. Mitchell upon almost iden- 
tical facts. Such decisions can never be declared en- 
tirely satisfactory. A layman would probably say, as 
was unsuccessfully argued in Mitchell v. Crasweller, 13 
C. B. 287, that a driver of a vehicle is hired to drive it, 
his master selects him with this in view, his duty is as 
much to know when and where to Grive it as how to 
drive it, It is small comfort to a person run over bya 
reckless coachman to learn that the driver was, in the 
words of Joel v. Morrison, ‘‘on a frolic of his own,’ 
and that a master who chooses to employ and retain in 
charge of his horses a coachman given to frolics, is not 
liable save where he has intrusted. Similarly the whole 
doctrine of extra viam, or deviation, which has been 
deemed of the highest importance, will hardly bear ex- 
amination as any thing more than the application of 
an extremely artificial and arbitrary rule, and it is 
probable that it will not always be treated with that 
deference it has heretofore received. Already, in the 
course of numerous decisions, it has been whittled 
away to very slender proportions. Some approach to 
an abrogation of the old doctrine would seem to be 
foreshadowed in Limpus v. London, 6 H. & C. 76, 
where Williams, J., says: “If a master employs a 
servant to drive and manage a carriage, the master is 
responsible for any misconduct of the servant in driv- 
ing and managing it which must be considered as hay- 
ing resulted from the performance of the duty in- 
trusted to him, especially if he was acting for his mas- 
ter’s benefit. and not for any purpose of his own.’’? To 
the same effect is the wholesome judgment of Wil- 
liams, J.. in MeClung v. Dearborne, 134 Penn. St. 404, 
which indeed but approves the doctrine long ago laid 
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down by Judge Reeve. In Mulvehill v. Bates, 31 
Minn. 364, a distiction appears to be noticed where the 
wagon is intrusted generally to the driver to be used 
entirely at his discretion, and the same point is made 
in Venables v. Smith, L. R., 2 Q. B. Div. 279. 

It is in the class of driving cases that we may most 
clearly trace the result of what appears a false applica- 
tion of legal principles. The constant straining to 
limit the liability of the master can arise from nothing 
but a perception of the apparent negation of natural 
justice in holding an innocent person to responsibility 
for an act against which no amount of care or foresight 
on his part would completely avail. Yet it will be 
recognized upon reflection that any such consideration 
is foreign to the case. The true basis of this class of 
decisions is not the personal default of the master, but 
public policy pure and simple. This policy dictates 
the liability, and is evidenced by direct statutes more 
or less limited in many! jurisdictions, as in England 
by the 6and 7 Victoria, chapter 86, holding the owner 
of acab responsible for the negligence of the driver, 
eveu though the relationship between them is not that 
of master and servant, but rather one of mere bail- 
ment, and the somewhat similar statutes in New York 
and elsewhere. 

Let us now briefly consider how far the intention 
with which the agent performs the act affects the lia- 
bility of the principal. 

Willfulness furnishes a subject which still deserves 
more extended notice than recent text-bvoks accord 
it. Its genesis is peculiar. It was declared by the 
King’s Bench nearly a century ago that for acts of the 
servant which are willful and malicious the master is 
not responsible. 1 East, 106. Contributing not a little 
to the confusion to which this dictum has given rise, 
have been the different meanings attached, in the 
earlier cases, to the word “ willful,” a term of which 
the precise signification was aever very clearly defined. 
The truth would seem to be that time has stained the 
word with a sinister import it did not originally pos- 
sess. It was probably first employed to indicate a 
simple voluntary act of commission, as opposed to an 
involuntary act or an omission, which latter would 
constitute its corelative negligent. Evil intent would 
in this view be indicated by wantonness, and in larger 
degree by malice, using that word in its ordinary rather 
than its legal sense. See French v. Creswell, 13 Ore. 
424. But these distinctions, if indeed warranted by 
sufficient authority, huve not been preserved, and the 
term has been generally applied to unauthorized acts 
done wholly or partly to gratify the agent’s spleen, or 
under the influence of passion, whether within the 
scope of employment or not. When legal ideas upon 
the subject of willfulness changed, and it became nec- 
essary to distinguish cases it would have been perhaps 
more frank to overrule, a willful act so called became 
one not done in the course of duty nor with the inten- 
tion of benefiting the principal. 

In the innumerable decisions following McManus v. 
Crickett, the principal is held not liable for the tortious 
act of the agent willfully or maliciously done, unless 
previous specific authority or subsequent ratification 
can be shown. The history of the case, remarkable by 
reason of the curious misapprehension which it suffered 
as to the extent and effect of what was there held, 
need not be here referred to. It may be in its proper 
construction that trespass is not the true form of ac- 
tion where the servant’s act is willful and the master 
is not personally present at its commission, or as 
limited to acts beyond the scope of authority, that 
the decision is approved in Chicago v. Flexman, 108 
Til. 546. 

It is sadly in need of any kind words that may be 
said of it, for after being followed as an authority for 
years in New York, Peunsylvania, Massachusetts and 





elsewhere, it has been rejected in almost every juris- 
diction. As early as 1816 Judge Reeve protested: 
“The decision in 1 East, 106, is I apprebend in op- 
position to all former received opinions on this sub- 
ject.” Dom. Rel. 358. This was judicially combatted 
in Wright v. Wilcox, 19 Wend. 343, which case was fol- 
lowed in Frazer v. Freeman, 43 N. Y. 567. The earlier 
criticism has stood the test of time. 

McManus v. Crickett was overruled in England 
thirty years ago by Seymour v. Greenwood, 7 H. & N. 
355. Some years subsequent to this it was held in In- 
diana that the construction commonly put upon tke 
case, however erroneous, had been too long accepted 
to be now disregarded (Evansville v. Baum, 26 Ind. 70), 
and this construction, though disapproved in term, 
was applied on Circuit in Pennsylvania as late even as 
1890. McClung v. Dearborne, 134 Penn. St. 396. See 
also Jackson v. St. Louis, 3 West. 236. It should be 
added that Evansville v. Baum has been disapproved 
in subsequent decisions in the same State. Indianapo- 
lis v. Anthony (1873), 43 Ind. 183. 

The later cases therefore lay down that a principal 
is as responsible for his ageut’s willful acts and infirm- 
ities of temper, if within the scope, as for his negli- 
gence. Indeed the willfulness of the act, from being 
once aground of defense to an innocent principal, 
would seem to be pow sometimes regarded as in itself 
aground of liability. This arises from recognition of 
the importance of the duty which an employer owes 
the public toselect and retain in his service none but 
competent agents. ‘‘The principle proceeds upon the 
ground that the injury by reason of the willful act is 
to be attributed to the negligence and want of care of 
the master in the selection of an improper servant for 
a particular charge.” Redding v. South Carolina, 16 
Am. Rep. 687. 

But it is with reference to its bearing upon the ques- 
tion of intention generally that this consensus of au- 
thority upon the subject of willfulness is of special im- 
portance. A willful act, as that term has always been 
understood, is one not done with the intention of ben- 
efiting the employer, and the effect of repudiating Mc- 
Manus v. Crickett is worthy of some consideration. No 
aid can be got from the railroad cases which are com- 
monly found referred to under the head of willfulness, 
as in these cases the responsibility is grounded upon 
the duty of safe conduct which the common carrier of 
passengers owes to those who employ him (Pendletor 
v. Kinsley, 3 Cliff. 416), and the question of intention 
does not enter. 

Turning to the direct adjudications, intention still 
appears ofimportance. That the act, in order to fix 
the master with responsibility, must be not alone 
within the scope of the servant’s duties, bnt must also 
be done with the intention of furthering the master’s 
interests, is supported by numerous decisions in this 
State. It is specifically laid down in Illinois. Aro- 
smith vy. Temple, 11 Ill. App. 50. ‘It is also clearly set- 
tled in England. Barwick v. English Bank, L. R., 2 
Exch. 259; Allen v. London, L. R., 6 C. P. D. 65. In 
Limpus v. Omnibus Co., 6 H. & C. 76, the test is given, 
“the question is not what was the nature of the act 
itself, but whether the servant intended to act in his 
master’s interest,’? and the more. recent cases appear 
to keep in line with these decisions. The most import- 
ant of them is British v. Charwood, L. R., 18 Q. B. 
Div. 714, decided in 1887, in which the secretary of the 
defendant corporation made a fraudulent misrepresen- 
tation as to the validity of certain debenture stock, for 
the sole purpose of assisting a friend; it was held that 
the principal was not bound where the agent was not 
intending to act for his benefit. It is undeniable that 
the point is dealt with as of greater or less importance 
in nearly every leading case. Garretzen v. Duenckel, 5 


Mo. 104; Ochsenbein v. Shapley, 85 N. Y. 214; Birming 
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ham v. Hubburd, 85 Ala. 180; Levi v. Brooks, 121 Mass. 
501; Lynch v. Metropolitan, 90 N. Y. 77. It is spe- 
cially insisted on in Cosgrove v. Ogden, 45 N. Y. 245. 
The fact however that the agent was combining his 
own business with that of his principal will not de- 
feat liability. Rahn v. Man. Co., 26 Fed. Rep. 912; 
Comuck v. Digby, Ir. Rep., 9 C. L. 557. In some cases 
the intention is considered to throw light upon the 
scope of employment. But mere intention will not 
bring within the scope of authority an act otherwise 
clearly beyond it; the apparent dictum to the contrary 
in Lynch v. Metropolitan cannot, it is believed, be re- 
garded. The agent’s duty or authority is not extended 
by his understanding of either. Cleveland v. Koch, 37 
Ill. App. 595; Maier v. Randolph, 33 Kans. 340. 

On the other hand, Redfield (Rwys. 1-545) argued 
that intention should not be considered as of any im- 
portance as a factor, and other authorities disapprove 
of permitting the mental condition of the servant to 
influence the determination of the master’s liability. 
Thomp. Neg. 87; Wood M. & S., § 303. In the case of 
Indianapolis vy. Anthony, 43 Ind. 183, will be found an 
expression of the opinion of the Supreme Court of In- 
diana in these words: “If the act is done within the 
general scope of employment, and is wrongful, the 
master is liable, although the act was unnecessary to 
the performance of the master’s service, and was not 
intended for that purpose. The liability does not de- 
pend upon the necessity of the act, nor the intent with 
which it was done, but upon whether the act was 
wrongful and within the general scope of the employ- 
ment of the agent.’’ It may be noted however that 
this holding was not necessary for the decisiou of the 
case, which was against a passenger carrier, motive in 
auch cases being, as before remarked, immaterial. 
Chieago v. Burrett, 16 01. App. 18; Dwinelle v. Central, 
120 N. Y. 126. See also Springfield v. Green, 25 Ill. App. 
118, and Pittsburg v. Kirk, 1 N. E. Rep. 849. 

If an opinion may be ventured in the face of conflict- 
ing decisions, it would seem that those cases in which 
intention is weighed as a factor merely in determining 
scope, present the most reasonable and acceptable doc- 
trine, as in Courtney v. Baker, 60 N. Y.1. Scope of 
employment would of itself furnish an all-sufficient 
test. The act is either within or without the scope; 
if without, it is well established that no intent to ben- 
efit the master will render the latter liable, and a con- 
trary intent is equally immaterial. If within the scope 
intention to benefit may safely and naturally be pre- 
sumed. ‘To hold intention of governing importance, 
and to permit this presumption to be displaced by the 
servant's testimony (often the only evidence upon in- 
tention) would result in leaving the main issue largely 
dependent upon the servant’s friendliness or hostility 
toward his employer. 

Whether the requirement that the act shall be done 
in the course of the employment has arisen from the 
looseness with which the terms ‘course of employ- 
ment” and ‘scope of employment’”’ have been inter- 
changed in the reported cases, it is now impossible to 
determine. The obsolete jugglery of abandoning the 
employmenvt—ofa servant being held nota servant at 
the instant of committing a willful act—is perhaps re- 
sponsible for introducing this refinement. It is not 
easy to comprehend how an act done within the true 
scope of the employment can be other than done in the 
course of the employment. Yet it is most usual to 
find both requirements insisted on, as in Morier v. St. 
Paul, 31 Minn. 351, where it is said: ‘The universal 
test is, was there authority, express or implied, for do- 
ing the act; i. e., was if one done in the course and 
within the scope of the servant’s employment.”* The 
same opinion proceeds: “In determining whether a 
particular act is done in the course of the servant's 
employment, itis proper first to inquire whether the 





servant was at the time engaged in serving his master. 
If the act be done while the servant is at liberty from 
the service and pursuing his own ends exclusively, the 
master is not responsible.’’ So in Keith v. Lynch, 19 
Ill. App. 575, it is said ‘the tortious act must be done 
not only while the servant is engaged about the mas- 
ter’s business, but it must pertain to the particular du- 
ties of that employment.’’ To the same effect is 
Farber v. Railway, 32 Mo. App. 378. So also in the 
Rounds Case: ‘‘The servant must be at the time act- 
ing for the master and within the scope of the busi- 
ness intrusted to him,” and in Cohen v. Railway: “ It 
is sufficient to show that the servant was at the time 
engaged in doing his master’s business, and was acting 
within the general scope of the authority.” 

In the valuable note appended to the report of Mal- 
lach v. Ridley, 24 Abb. N. C. 172, it is said: ** The only 
question now is between acts so related to the employ- 
ment that itis just to hold the employer liable, and 
acts so disconnected from it that the employee alone 
should be liable.’* This serves well to indicate how 
wide is and always must be that debatable border land 
lying on either side of the limits of scope of authority. 
In the same note it is also suggested that a distinction 
may be made between “scope of employment’ and 
“course of employment.’ It must be conceded, as 
has been already stated, that at present the phrases 
occur in most of these decisions without any obvious 
attempt at such a distinction, and are not infrequently 
employed as though they were interchangeable. 
Thompson (Carr, 343) uses *‘course of employment’’ 
in reference to acts of servants and employees who have 
no authority to contract for a principal, and * scope of 
authority’ in reference to the acts of officers and 
agents. Shearman and Redfield (Neg., § 146) speak of 
the master’s liability for a servant’s acts or omissions 
in the course of employment while yet outside his line 
of duty, while Wharton gives examples of the different 
use of course, scope and range. Neg., § 162. 

There remain for brief notice a few principles under 
which liability is held to attach to a master upon 
grounds peculiar to each. The old doctrine of Hern v. 
Nichols, 1 Salk. 289, to the effect that where one of two 
innocent parties must needs be a loser through the de- 
ceit of another, he who employs and first puts 
trust in the deceiver is the one to suffer, is one 
of these. Another is that a master is respon- 
sible on the ground of negligence for not re- 
straining a servant from committing a wrongful 
act. ‘‘I am responsible for my servant,’’ says Pollock, 
“ because he is about my affairs, and I am bound to 
see that my affairs are conducted with a due regard 
for the safety of others.””’ Wharton (Neg., § 157) dis- 
misses ‘‘the questionable doctrine of constructive 
guarantee”’ for the servant, and asserts the position 
that he who puts in operation an agency which he con- 
trols, while he receives the emoluments, is responsible 
for the injuries which he incidentally inflicts, thus re- 
garding servants as machinery, for whose defects 
within the scope of employment responsibility cannot 
be escaped. So tooin cases of misrepresentution in- 
ducing contracts, the agent’s act is the act of the prin- 
cipal (Sharf v. Mayor, 40 Barb. 256), and in the leading 
case of English v. Barwick, Bramwell, L. J., holds that 
the principal impliedly contracts that his agents will 
not be guilty of fraud. Weir v. Bell, 3 Exch. D. 238. 
The fact that in general servants are unable to respond 
pecuniarily in damages, has long heen held one ground 
upou which to base respondeat superior. The rule 
whereby a principal is held to the strictest accounta- 
bility for his selection of agents to be placed in control 
of dangerous instruments is still another. Thus in 
Toledo v. Harmon, 47 Ill. 298,a railroad company is 
held liable to a stranger for a runaway caused by the 
malicious act of its engine driver in discharging 
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steam from his locomotive, not in the course of his 
duty but purposely to frighten the stranger's horses. 
Similar cases are Chicago v. Dixon, 63 II. 151, and 
Nashville v. Starnes, 9 Heisk, 52. See also Safety 
Vault Co. v. Louisville, Ky. Ct. App., Nov. 10, 1891. 
As opposed to these decisions, two of quite recent date 
should not be overlooked. One is Mars v. Canal Co., 
54 Hun, 628, where some unknown person committed 
a willful and malicious act in starting a wildcat en- 
gine down the line of defendant’s railroad. The opin- 
ion states: ‘If an employee of defendants moved the 
engine he was not acting for the defendants; he was 
not doing an act within his employment; as to that 
act the relation of master and servant did not exist be- 
tween defendantandhim. If the engine was malici- 
ously started by one of defendants’ employees defend- 
ants were not liable.” The other case is Stephens v. 
Southern Pacific, decided in the Supreme Court of 
California, March, 1892. Defendants’ engine driver 
wantonly started his locomotive toward a street car 
with the single intention of frightening the passengers 
in the car. Held, that the engineer was not acting 
within the scope of his employment, as the act was for- 
eign to the work which he was engaged to perform, 
and hence that defendants were not liable. The cor- 
rectness of this decision, if accurately reported, is not 
above question. The principle governing the use of 
dangerous agencies is well established. Poll. Torts, 
407; Whart. Neg. 851. The rule is upheld in Ohio by 
Railway v. Shields (1890), 47 Ohio St. 387. In some 
of these cases the notion of the use by the servant of 
his master’s property in the commission of the offense 
seems present (New Orleans v. Albritton, 38 Miss. 
242), and is akin to the element of intrusting with 
the master’s chattel which is noted in the driving 
cases. Its introduction is disapproved in Rounds v. 
Railway, 64 N. Y. 129. Cases of this nature furnish 
grounds, more or less generally accepted, upon which 
to base responsibility, but the oldest and probably the 
safest is public policy. 
Wo. SETON GORDON. 
New York. 





CONSTITUTIONAL LAW—TRIAL BY JURY— 
CONFESSION BY DEFENDANT. 


OHIO SUPREME COURT, MAY 10, 1892. 


CRAIG V. STATE. 

The provisions of section 7316 of the Revised Statutes, which 
provide that ‘‘if the offense charged is murder, and the 
accused be convicted by confession in open court, the 
court shall examine the witnesses and determine the de- 
gree of the crime, and pronounce sentence accordingly ,” 
are constitutional and valid. 


T the October Term, 1890, of the Court of Common 
Pleas of Hamilton county, an indictment was 
found by the grand jury charging the plaintiff in error 
with the crime of murder in the first degree. He was 
afterward arraigned and pleaded not guilty. A jury 
was drawn, summoned and in attendance for his trial 
on November 17, 1890, when in open court, by leave 
thereof, and by the advice of counsel, he withdrew bis 
plea of not guilty in the following words: ‘And there- 
upon the defendant, Charles Craig, after being fully 
advised in the premises by his counsel, and being cau- 
tioned by the court, pleaded guilty as charged in the 
indictment herein. * * *”’ The court thereupon 
proceeded, under section 7316 of the Revised Statutes, 
to hear evidence ‘‘and determine the degree of the 
crime and pronounce sentence accordingly.” After 


hearing the evidence, the court found the grade of the 
homicide to be murder in the first degree, and sen- 
tenced the prisoner to suffer death. 


The proceedings 





and evidence were embodied in a bill of exceptions, 
and the oause taken to the Circuit Court on error, 
where the judgment of the lower court was affirmed. 
Thereupon proceedings were begun in this court to ob- 
tain a reversal of both of said judgmente. 


Wade Cushing, for plaintiffin error. 
D. Thew Wright, for defendant in error. 


Brapsoury, J. The only question arising on the 
record is the constitutionality of that provision of sec- 
tion 7316 of the Revised Statutes, which requires the 
court where, upon a charge of murder, the accused 
confesses his guilt in open court, to ‘** examine wit- 
nesses and determine the degree of the crime and pro- 
nounce sentence accordingly.” The record discloses 
that the plaintiff in error voluntarily, by the advice of 
counsel, and after being cautioned by the court, en- 
tered a plea of guilty, and then without objection or 
protest permitted the Court of Common Pleas to hear 
evidence offered by the State, and submitted evidence 
himself, tending to show the degree of the crime he 
had committed. That this action of the court was 
warranted, by the statute above quoted, is clear. Coun- 
sel for the plaintiff in error contends however that the 
General Assembly transcended its constitutional pow- 
ers in enacting that statute; that the right, upon an 
indictment fora felony, especially if capital, to be tried 
by a jury isso sacred that the accused could not waive 
it, even when authorized by a statute enacted by the 
Legislature for that purpose. The denial in criminal 
cases of the power of waiver has in many instances 
been carried to an extreme, if not absurd length. The 
doctrine had its origin at a period in the history of the 
law of England when offenses that would now be re- 
garded as comparatively trivial were, upon conviction, 
visited with death, and when the criminal procedure 
was as crude and imperfect as the Criminal Code was 
harsh, the accused being allowed, upon the trial of an 
issue of not guilty, neither counsel nor witnesses to aid 
him in his defense. The judges, frequently more hu- 
mane than the law, were reluctant in many instances 
to pronounce the sentence of death prescribed by the 
statute, and were ready to seize upon any irregularity 
occurring in the course of the procedure to save the 
life of the prisoner, when neither the nature of the of- 
fense of which he had been convicted, nor the circum- 
stances of its commission, indicated any considerable 
depravity or viciousness of character. In addition to 
this the judge was, in theory at least, the counsel for 
the accused, and if through the act, advice or omission 
of the judge the accused was induced to omit making 
an available objection, or consented to relinquish a 
right, this was deemed not an act of the accused, but 
of the court, and the law would not permit the party 
to suffer for it. Bish. Crim. Pr. 20. In this State how- 
ever the court is no longer in fact the adviser or coun- 
selof the accused. Instead, other counsel is guaran- 
teed to him, and, if he is indigent, provided at the pub- 
lic expense. He isentitled to compulsory process to 
secure the attendance of witnesses in his behalf, and 
may, under the sanction of a judicial oath, if he so 
chooses, detail to the court and jury every fact or cir- 
cumstance known to him that may bear on the ques- 
tion of his guilt or innocence. Every reasonable facil- 
ity is thus provided fora complete and thorough inves- 
tigation of the charge against him, which is the surest 
shield of innocence. Also the penalties prescribed for 
violations of ourcriminal laws are more humanely and 
reasonably apportioned according to the characterand 
magnitude of the crime to which they are respectively 
attached. Under this state of the law there can be but 
little sound reason for maintaining a doctrine, defen- 
sible mainly if not solely by the circumstances under 
which it originated, and which have long since ceased 
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to exist, and therefore, as might be expected, courts 
and Legislatures view with diminishing respect that 
strict ancient doctrine on the subject of waiver in 
proceedings and trials of even the higher grades of 
crimes. 

A plea of guilty is not an unusual proceeding in 
criminal prosecutions. The accused is arraigned to 
afford him an opportunity either to admit or deny the 
truth of the accusation. The subsequent proceedings 
are within his control, and depend upon his plea. By 
a pleaof not guilty he denies and puts in issue every 
material fact alleged in the indictment, thus imposing 
upon the prosecutor the burden of proving them. Bish. 
Crim. Pr. 799; 1 Chit. Crim. Law, 471; Whart. Crim. 
Pl. 408; People v. Aleck, 61 Cal. 1387. On the other 
hand, a plea of guilty, from an early period in the his- 
tory of criminal procedure, both in England and inthe 
several States of the Union, has been regarded as an 
admission of every material fact well pleaded in the 
indictment, dispensing with the necessity of proving 
them, and authorizing the court to proceed to judg- 
ment. 4 BL. Com. 329; 1 Chit. Crim. Law, 429; Crow 
vy. State, 6 Tex. 334; 1 Bish. Crim. Pr. 795. 

It may be true that u court of common pleas, ia the 
exercise of its discretion, may refuse to accept a plea 
of guilty of a capital or other infamous offense, or even 
in a prosecution for a misdemeanor, until it has ascer- 
tained, by aun examination of witnesses, whether or 
not the accused is of sound mind, and free from the 
influence of promises and hopes unduly raised on the 
one hand, and of threats and intimidation wrongfully 
made or used upon the other. This course was pur- 
sued in Massachusetts at an early dayin at least one 
capital case. Com. v. Battis, 1 Mass. 94. But the ex- 
ercise of this humane discretion by the court, before 
permitting a plea of guilty to be entered, in no way 
detracts from the force or effect of the plea when it has 
been finally accepted. In the case before the court the 
indictment charged upon the accused both delibera- 
tion and premeditation. The plea of guilty was, in 
its nature, as much a judicial confession of the truth 
of those two allegations as of any other contained in 
the indictment, and but for the provisions of section 
7316 of the Revised Statutes, making it the duty of the 
court to hear witnesses and determine the degree of 
the offense, would have warranted a carital sentence. 
That provision therefore confers upon the accused a 
benefit, instead of depriving him of a right, by forbid- 
ding that extreme sentence which would otherwise 
follow his plea, until the court hears evidence and as- 
certains that it is warranted by the facts as well as by 
the plea. 

The contention made on behalf of the plaintiff in 
error, as we understand it, goes however a step fur- 
ther. It is insisted that the framers of the Constitu- 
tion of 1851 intended to make the punishment for 
crime, at least in its higher grades, an act of society, to 
be accomplished only through the intervention of a 
jury, the special representatives of society. This doc- 
trine would exclude a plea of guilty, and force upon 
the accused as well as the State a trial by jury to es- 
tablish facts about which there was no dispute. It was 
no doubt competent forthe framers of the Constitution 
to provide that no person shall be convicted or pun- 
ished for an offense by bis own confession, or in any 
other mode than by atrial by jury, but the history of 
the struggle by which the right to trial by jury was es- 
tablished does not afford sufficient ground to require 
us to construe a constitutional provision, that in terms 
merely guarantees to the accused a right to a trial by 
jury, as absolutely prohibiting any other mode of trial 
even with the consent of the accused. The only pro- 
visions in the Constitution of 1851, of this State, relat- 
ing to trial by jury are found in sections 5 and 10 of 
the Billof Rights. Section 5 provides simply that 





“the right of trial by jury shall be inviolate,’ while 
section 10 provides that “in any trial in any court the 
party accused shall be allowed to appear and defend 
in person end with counsel; to demand the nature and 
cause of the accusation against him, and to havea copy 
thereof; to meet the witnesses face to face, and to 
have compulsory process to procure the attendance of 
witnesses in his behalf, and a speedy public trial by an 
impartial jury.’’ The same provisions of the Consti- 
tution that secure a trial by jury to the accused in cap- 
ital cases also secure it to one charged with a misde- 
meanor punishable with imprisonment. §10, art. 1. The 
constitutional guaranty in the one case is no stronger 
than in the other, and this court very soon after the 
adoption of the Constitution held that, in a prosecu- 
tion for a misdemeanor, ‘** the constitutional right of 
trial by jury is not infringed when the option is given 
to the accused to have the issue tried by the court or 
the jury, and hesubmits the case to the court.’’ Dil- 
lingham v. State, 5 Ohio St. 280; Dailey v. State, 4 id. 
57. There is no necessary conflict between these cases 
and that of Williams v. State, 12 Ohio St. 622. In the 
latter case the plaintiffs in error were indicted for al- 
tering bank notes, and pleading not guilty they waived 
a jury trial and consented to be tried by the court. 
They were convicted and sentenced to imprisonment 
in the penitentiary. The attorney-general submitted 
to a reversal of the judgment and sentence, upon the 
ground ‘‘that upon the trial of an issue raised bya 
plea of not guilty, in the higher grades of crime, it is 
not in the power of the accused to waive a trial by jury 
and by consent submit to have the facts found by the 
court, so as to authorize a legal judgment and sentence 
upon such finding.” The court neither gave a reason 
nor cited an authority for the proposition. The case 
was no ‘doubt correctly decided, for whether the de- 
fendants could or could not waive a trial by jury, ina 
prosecution of that character, the Court of Common 
Pleas had no authority to try the case without one. It 
was a mode of trial unknown to thelaw. The Legis- 
lature had not clothed the court with that form of jur- 
isdiction, and no act or conseut of the accused could 
create or confer a jurisdiction not established by law. 
The question would have been very different had the 
General Assembly by statute authorized the court, 
with the consent of the accused, to hear the evidence 
and render judgment accordingly, and therecord had 
disclosed their consent. The power of the court to 
hear evidence and determine the degree of the crime 
is maintained in Pennsylvania. Jones v. Com., 75 
Penn. St. 403. California has a statute similar to the 
provisions of section 7316 of the Revised Statutes now 
under consideration, and the Supreme Court of that 
State has held that the examination after a plea of 
guilty to an indictment for murder, to astertain the 
degree of the crime, is not a trial, and the legality of 
the inquiry was sustained. People v. Noll, 20 Cal. 164. 
And in People v. Lennox, 67 id. 113, it was held that a 
plea of guilty in a prosecution for murder is a waiver 
of trial by jury. 

But whatever may be the rule elsewhere, in this 
State all legislative power is, by the Constitution of 
1851, vested in the General Assembly (§ 1, art. 2), sub- 
ject of course to any limitations that may be found in 
other parts of that instrument. It is only necessary 
therefore in order to determine whether in any par- 
ticular instance the General Assembly has transcended 
its power, to inquire (1) if the act is, in its essential 
character, legislative, and (2) if so whether it is pro- 
hibited by the Constitution, and if it is found to be 
legislative in its nature,and not prohibited by the 
Constitution, it must be held to be within the power of 
the General Assembly. The power to clothe the courts 
of the State with jurisdiction to hear and determine 
causes is in its character legislative, and, as we have 
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already seen, there is no coustitutional prohibition 
against vesting in the Court of Common Pleas the 
power to examine witnesses and ascertain the degree 
of the crime, where in an indictment for murder the 
defendant enters a plea of guilty. Therefore it neces- 
sarily follows that the proceeding, whether it possesses 
the essential attributes of a trial or not, authorized by 
the provisions of section 7316 of the Revised Statutes, 
now under consideration, is constitutional and valid. 
Judgment affirmed. 





SLANDER — IMPUTATION OF UNFITNESS 
FOR OFFICE NOT OF PROFIT — ABSENCE 
OF SPECIAL DAMAGE. 


ENGLISH COURT OF APPEAL, MAY 28, 1892. 


ALEXANDER V. JENKINS.* 

Where a slanderous imputation is made concerning a person 
holding office, if the office is one not of profit, but of 
credit or honor, and the imputation is not one of miscon- 
duct in that office, but merely of unfitness for it, no action 
of slander will in the absence of proof of special damage 
lie against the defendant, unless the misconduct im- 
puted, if true, is such as would render the plaintiff liable 
to be removed from or deprived of that office. 


N the 18th of October, 1890, the plaintiff, Edward 
Alexander, was duly elected a member of the 
town council of the city of Salisbury. 

The plaintiff alleged that afterward, and while he 
was such member of the said council the defendants, 
Frank Jenkins and John Bryant Young, falsely and 
maliciously spoke and published of the plaintiff the 
following words: “Alexander is never sober, and is 
not a fit man for thecouncil. On the night of the elec- 
tion be was so drunk that he had to be carried home.”’ 
The plaintiff also alleged, that upon his charging the 
defendant Jenkins with having spread a report that 
he (the plaintiff) was never sober, and that he was 
drunk on the night of the election, and that by reason 
of his drunken habits he was unfit to be a member of 
the said council, the defendant Jenkins falsely and ma- 
liciously spoke and published the following words: “I 
saw you go by here with a crowd after you, and one of 
the crowd said, ‘There goes Alexander, drunk again, 
never sober—a pretty man for the council.” 

The plaintiff further alleged that by reason of the 
premises he was injured in his business of a boot and 
shoe dealer, and in his credit and reputation as a 
tradesman and a town councillor and a teetotaller, and 
in his prospects of being re-elected to the said office 
when his term of office should expire, and that he had 
suffered mueh pain and annoyance. 

The plaintiff accordingly brought this action against 
the defendants, claiming damages. 

The defense was, inter alia, that in the absence of 
special damage the action was not maintainable. 

On the 12th of June, 1891, the action was tried before 
Grantham, J., sitting with acommon jury in Middle- 
sex. 

It was not proved at the trial that the plaintiff had 
suffered any special damage by reason of the imputa- 
tion contained in the words complained of. 

Grantham, J., decided that the words, if spoken by 
the defendants, were actionable even in the absence of 
proof of special damage. 

The jury found that the words were spoken by the 
defendants, and gave a verdict for the plaintiff with 
£50 damages. The defendants now appealed. 


McCall, Q. C., and Macaskie, for appellants. No 
special damage was proved here, and in the absence of 


*S. C., 66 L. T. Rep. (N. 8.) 391. 








special damage the action will not lie. Although the 
people in this country are not the most sober in the 
world, there is absolutely no authority for saying that 
a charge of habitual drunkenness will support an ac- 
tion in the absence of special damage. The respond- 
ent was duly elected, but had not taken the oath, and 
according to the Municipal Corporations Act of 1882, 
sections 10, 35, he does not take office and become a 
town Councillor untilhe has taken the oath. ‘The im- 
putation therefore was not on hisconduct as a coun- 
cillor, although it was an imputation on his qualifica- 
tion for that office. The only case in which the impu- 
tation of drunkenness is one that supports an action 
for slander without special damage is where drunken- 
ness is a statutory offense, as under the Merchant Ship- 
ping Act of 1854 (17 & 18 Vict., chap. 104), sections 239, 
240. But here the respondent could not be removed 
from office because he had a tendency to drunkenness. 
(Lord Herschell.—In the case of aman in some calling 
not withiu the Merchant Shipping Act of 1854, would 
it not be actionable to say that he was unfit to do his 
work as aman of business because he was habitually 
drunk?) There may be a distinction between an im- 
putation of drunkenness on a man of business, and 
such an imputation on a man merely occupying an of- 
fice of honor. But even in the case put it would seem 
that an action could not be brought. Lumby v. All- 
day, 1C. & J. 301; 1 Tyrw. 217. [Lord Herschell.—In 
that case unchastity!did not make the plaintiff unfit to 
be clerk toa gascompany. It did not necessarily af- 
fect the discharge of his duties. But an habitual 
drunkard cannot properly do business duties of any 
description.] A town councillor may be an habitual 
drunkard, and yet not necessarily drunk at the time 
that he acts on the council. [Lindley, L. J.—The 
strength of the appellants’ case is, that drunkenness is 
not aground of removal from the office of town coun- 
cillor.} In Miller v. David, 30L. T. Rep. (N. 8.) 58; 
L. R., 9 C. P. 118, Coleridge, C. J., pointed out the dan- 
ger of extending the rule in regard to actions for slan- 
der. Absolute sobriety is no more a requisite for of- 
fice than the quality which the plaintiff in Lumby v. 
Aliday, ubi supra, 80 signally lacked. The case is very 
different from what it would have been if the plaintiff 
had actually taken the oath, and after he had acted it 
had been said he had been drunk or was drunk. That 
might be said of him, and not be actionable, be- 
tween the election and the taking the oath, but imme- 
diately after taking the oath it would be actionable. 
[Kay, L. J.—In one of the cases, Martin, B., puts the 
question, * Supposing it was said of a coachman that 
he was habitually drunk?’’] That would certainly be 
actionable. Drunkenness in a driver is an offense lia- 
ble to punishment under the police regulations. One 
would have thought that to say that a physician was 
guilty of adultery was as serious an imputation as 
could be made on a professional man, yet in the ab- 
sence of special damage it does not give a cause of ac- 
tion. Ayre v. Craven, 2 Ad. & El. 2; 4 Nev. & M. 220. 
(Kay, L. J.—If you said that he habitually had crimi- 
nal conversation with his patients, whatthen?] That 
is clearly actionable, just as to say of a town council- 
lor that he had actually received a bribe, or that he 
had in the discharge of his duty been guilty of some 
positive misconduct. No stronger instance of dis- 
qualification for office than insincerity in a member of 
Parliament could be imputed, but in the absence of 
special damage it is not actionable. Onslow v. Horne, 
3 Wils. 177; 2 W. BI. 750. Again, to say that a justice 
of the peace is ‘‘a fool or ass, a beetle-headed justice,” 
and a “debauched man and unfit to be a justice,’ 
gives no cause of action in the absence of special dam- 
age. Billv. Neal, 1 Lev.52. Stillthe absence of de- 
bauchery is at least as necessary to a magistrate as 
temperance toa town councillor. Another authority 
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in the appellant’s favor is Dod v. Robinson, Alleyn, 63. 
That case was considered in a later case of Gallwey v. 
Marshall, 9 Exch. 294; 23 L. J. 78, Ex. [Kay, L. J., re- 
ferred to Musgrave v. Bovey, 2 Str. 946.] If the want 
of ability or quatification for office is not actionable in 
itself when spoken, it does not become so because the 
speaker goes on to aver that the plaintiff is not fit to 
occupy his Office, whatever it may be. Hopwood v. 
Thorn, 8 C. B. 293; 14 Jur. 87. [Lord Herschell.—In 
Gallwey v. Marshall, ubi supra, Pollock, C. B., says: 
“Tn the abseuce of any averment of the plaintiff hav- 
ing any office or employment of temporal profit, we 
are not satisfied that this action will lie.’’ If that re- 
mark is meant to be taken in its broadest sense, it im- 
plies, that in respect of an office which is not one of 
temporal profit, imputation of misconduct is not ac- 
tionable without special damage.] That statement of 
the law is accurate, unless the imputation be of mis- 
conduct in the office, or possibly of a want of some spe- 
cial and necessary qualification for the office. The 
distinction made in regard to offices of profit and the 
contrary is shown in Doyley v. Roberts, 3 Bing. N. C. 
835. As regards oflices of profit, words that impute 
either defect of understanding or ability or integrity 
are actionable; but as regards offices of credit, words 
that impute want only of ability are not actionable. 
How v. Prin, 2 Salk. 694; Holt, 652; 1 Bro. P. C. 64. 
The line being so sharply drawn between offices and 
businesses of profit and offices of credit, it lies on the 
other side to show some authority for an action which 
until to-day has never been heard of, so far as appears 
from the reported cases. 


Channell, Q. C., and Edward Morten, for respondent. 
[Lord Herschell.—We need not trouble you on the 
question whether the imputing to a person in the posi- 
tion of town councillor that he is a habitual diunkard 
indicates unfitness for the discharge of the duties of 
his office. The only question on which we wish to hear 
you is, whether in the absence of special damage, there 
is any authority for saying that an imputation on a 
person holding an office not of profit, but only of credit 
or honor can be maintained where he cannot on that 
ground be deprived of his office.] The cases in which 
that important difference has been suggested are all 
cases where the plaintiff held an office for his life un- 
less he was deprived of it. But the office of town 
councillor is a temporary one. It may be that during 
the three years he remains on the towu council he can- 
not be deprived of the office, but such an imputation 
as in this case would possibly lead to his not being re- 
elected. The opinion which is formed concerning 
drunkenness has altered very much in the course of no 
very great number of years. Old cases which estab- 
lish that particular words are not actionable are of no 
value as showing whether the same imputation may 
not be actionable now. Any matter of principle set- 
tled by the old authorities is doubtless still law; but 
decisions on particular words or particular imputa- 
tions vary with the times, and slanders that were not 
actionable formerly may very well be actionable now. 
Words not considered to impute unfitness for the 
office of town councillor years ago may be considered 
to impute unfitness now. The mere fact that no such 
action as this has been previously brought is not con- 
clusive. This case comes within the principle on which 
actions of defamation are based. The words clearly 
are defamatory, and if they had been written or 
printed there could be no doubt about an action lying. 
The only question is therefore whether they are such 
words as import damage iu law. If they import dam- 
age in law the action is maintainable, although the 
words were only spoken. We submit that they come 
quite within the principle on which damage has been 
imported from words of this kind. Persons who fill 








an office of trust have aspecial position in reference to 
imputations made upon them, and are injured under 
circumstances in which the law would not assume that 
an ordinary individual was injured. [Kay, L. J.—If 
the respondent could have been deprived of his office 
for being an habitual drunkard, he would have a very 
strong case, I think.] If that is once admitted, does 
it really differ in principle? (Kay, L. J.—It differs in 
principle for this reason, that unless he can be deprived 
the court will not assume special damage.] The slan- 
derous words were spoken a day after the election, but 
they were used with reference to the election and 
had reference to the next election also. Words 
calculated to bring disgrace on a man in his office may 
be actionable equally with words which bring upon 
him the risk of losing the office altogether. But as- 
suming that the case has to be decided entirely on 
authority, then the only case with which the respond- 
ent can be said to be at all pressed is the case of Gall- 
wey v. Marshall, ubi supra. We submit that that is 
not an authority against the respondent, but that if it 
is, it is one which ought to be overruled. They re- 
ferred also to Highmore v. Earl and Countess of Har- 
rington, 3 C. B. (N. S.) 142. (Kay, L. J., referred to 
Byrchley’s Case, 4 Co. Rep. 16, and Pemberton vy. Coles, 
10 Q. B. 461. Lord Herschell referred to 1 Rolle’s Abr. 
70, 71.) 


Lord HEeRScCHELL, This action raises a question of 
some novelty, and not without its importance. The 
action was brought by the plaintiff, who had been 
elected town councillor. It is an action of slander in 
which the defendants are charged with having said 
that the plaintiff was “‘ never sober, and not a fit man 
for the council."’ The verdict was found for the plain- 
tiff, and the jury must be taken to have found that 
those words were in fact used. But the defendants 
appealed against the judgment which was entered for 
the plaintiff, on the ground, that assuming those words 
to have been used, under the circumstances in which 
they are alleged to have been used, an action of slan- 
der will not lie. NowIthink it must be taken that 
those words are not mere words of abuse, but that they 
do impute to the plaintiff, who had been elected a town 
councillor that he wasan habitual drunkard, and that 
as an habitualdrunkard he was not a fit man to dis- 
charge the duties ofa town councillor. The question 
is whether, in respect of such an imputation, an action 
willlie. The charge is not one made against the plain- 
tiff ofany misconduct in his office, or any acts done 
by him asan officer which be ought not to do. But it 
is simply a charge of unfitness to hold the office to 
which he had been elected on account of moral miscon- 
duct. Now, I think that no one can examine the au- 
thorities upon the law of slander without seeing that 
there area number of distinctions to be found which 
cannot be supported on any satisfactory principle. Ob- 
viously the idea lying at the root of thedistinction be- 
tween slander and libel is this, that it would never do 
to permit of actions being brought in respect of every 
word spoken which might reflect on the character or 
conduct of another. But, on the other hand, it was 
considered necessary to put some qualification on this 
by enabling an action to be brought where the charges 
were of a certain gravity, and likely to be pecuniarily 
injurious, and in certain cases injurious in another 
fashion, to which I will allude presently. Of course 
where special damage can be shown the action will lie. 
We are now only dealing with a case which assumes 
that the plaintiff cannot show, or has not shown, any 
special damage. But in all cases in which the action 
has been held maintainable, the nature of the rules 
which have been laid down is itself a certain check 
agaiust an indiscriminate use of the law of slander. 
Now, I may put aside the actions which are brought in 
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respect of an imputation that a man has been guilty of 
a crime, and I will deal only with those which impute 
to him misconduct in relation to some office or em- 
ployment. It is quite clear that as regards a man’s 
business or profession, or calling, or office, if it be an 
office of profit, the mere imputation of want of ability 
to discharge the duties of that office is sufficient to 
support an action. Immoral or disgraceful conduct is 
unnecessary, because the one may as much lead to hls 
suffering in his calling as the other. Therefore in that 
class of cases there can be no doubt that an action will 
lie. In Lumby v. Aliday, 1 C. & J. 301, Bayley, B., 
said: ‘* Every authority which I have been able to find 
either shows the want of some general requisite, as 
honesty, capacity, fidelity, etc., or connects the impu- 
tation with the plaintiff's office, trade or business.”’ It 
must be either something said of him iu his office or 
business which may damage him in that office or busi- 
ness, or it must relate to some quality which would 
show that he isa man who by reason of his want of 
ability or honesty is unfit to hold the office. So much 
with regard to offices of profit, the reason being that in 
all those cases the court will presume—or tke law will 
presuine perhaps I should rather say—such a probabil- 
ity of pecuniary loss from such imputation in that of- 
fice, or employment, or calling, or profession, the spe- 
cial damage will not be required to be shown. It may 
be said to be anarbitrary rule. Be it so, but the rule 
is atall events so laid down, and seems to me to rest 
on that basis. But when you come to offices that are 
not offices of profit, the loss of which therefore would 
not involve necessarily a pecuniary loss, the law has 
been differently laid down. And itis quite clear that 
the mere imputation of want of ability or capacity, 
which would be actionable made in the case of a per- 
son holding an office of profit, isnot actionable in the 
case of a person holding an office which has been called 
un * office of credit” or an “ officeof honor.’’ Now, in 
his work on the law of slander and libel, Mr. Starkie 
points out that thedistinction which has been drawn 
is not by any means satisfactory. I think nobody can 
read the cases without feeling that to be so. The 
ground upon which Holt, C. J., puts it is, that a man 
cannot make himself wiser or more able than he is; he 
cannot add to his ability, but he may make himself a 
better man. That is not avery satisfactory founda- 
tion on which to rest alegal distinction. But however 
it may be, there it is, and I feel very strongly in this case 
what was said by Pollock, C. B., in delivering the 
judgment of the court in the case of Gallwey v. Mar- 
shall, 9 Ex. 294, that we ought not to extend the limits 
of actions of this nature beyond those laid down by 
our predecessors. When you are dealing with some 
legal decisions which all rest on acertain principle, you 
may extend the area of those decisions to meet cases 
which fall within the same principle. But where 
you are dealing with such an artificial law as the law 
of slhinder, which rests on the most artificial distine- 
tions, all you can do is, I think, to say that if the ac- 
tion is to be extended to a class of cases in which it has 
not hitherto been held to lie, is is the Legislature that 
must make theextension and not the court. Now it 
has, as | have already said, been held that in the case 
of imputations made on those holding offices of honor 
or credit, as compared with imputations made on those 
holding offices of profit, there is a distinction between 
that which is actionable and that which is not so. The 
ground upon which the action has been said to be 
maintainable, certainly in some of the authorities, 
would seem to be this: that the language used has 
been such as, if true, would show that the man re- 
ferred to ought to be deprived of his office, and there- 
fore involves a risk of exclusion from that office. No 
case, | think, has now been cited to the court which 
cannot be supported on that ground. In the case of an 





imputation ona justice of the peace (Bill v. Neal, | 
Lev. 52), there was certainly arisk of deprivation. The 
language used, if true, would have justified depriva- 
tion, and shown that it was proper, and perhaps neces- 
sary. Soin thecase of the action by a churchwarden 
(Jackson v. Adams, 9 Bing. N. C. 402), where there was 
an imputation on him of misconduct in his office, he 
too might have been deprived. But, as I have said, it 
is not necessary to go so far to-day as to deal with the 
case of an imputation on a man of misconduct in his 
office. All we have to deal with is merely an imputa- 
tion of unfitness for the office. And there is no case in 
which an action of slunder has been held to lie for an 
imputation that a man by reason of his conduct is unfit 
for an office, except where by reason of that miscon- 
duct, if it existed, he could have been deprived of the 
office. In Mr. Starkie’s work this liability—this dan- 
ger of exclusion from office—is stated to be that which 
gives rise to the action, and at all events, there is there 
an intelligible ground upon which these actions may 
be rested, even if it be not altogether a satisfactory 
one. But we are asked to-day to make an extension, 
aud to say ‘that an action will lie where a person ig 
charged with being unfit for the office, notwithstand- 
ing that he could not—however true the charge—be ex- 
cluded from that office. That would be astep in ad- 
vance, aud I do not think it is a step in advance which 
we are justified in taking. It is on that ground that I 
desire exclusively to rest my judgment. To put it 
shortly, itis this: Where an imputation made against 
a personis an imputation not of misconduct in an of- 
fice, but of unfitness for an office, and the office for 
which he is said to be unfit is not an office of profit, but 
one merely of wbat has been called honor or credit, an 
action will*not lie unless the misconduct charged be 
such as would enable him to be removed from or de- 
prived of that office. It follows therefore that in the 
present case the action is not maintainable. But cer- 
tuinly the whole of these proceedings have been in- 
duced by misconduct, or by what has been found to 
be misconduct, on the part of the defendants. And 
therefore I think that we should uow deal with this 
action as it should have been dealt with at the trial if 
that view of the law had been taken, and say that, al- 
though there must be judgment for the defendants in 
the action, it must be judgment without costs. As to 
the costs of this appeal, 1 should not be indisposed to 
deprive the appellants of them. But upon the whole, 
as they have succeeded, and it was necessary to come 
here to set the judgment right—they having proved 
right in point of law—I think the appellants must have 
the costs of the appeal. 


Linp.ey, L. J. Iam ofthe same opinion. It isnot 
open to us to remodel the law of slander. And I do 
not think it desirable that we should extend the limits 
within which, according to law, actions will lie for 
merely words which arespoken. We are not dealing 
with libel; we are dealing with slander. Not however 
mere abuse. Thedefendants have gone beyond the 
limits of mere abuse. They have charged the plaintiff 
with such intemperance, such habits of drunkenness, 
as unfit him to be a town councillor. That is the slan- 
der complained of, and that is the slander proved. Now 
the cases, when looked at, are not based on very logi- 
cal principles. But they are based on working rules 
which are intelligible enough, and are toacertain ex- 
tent reasonable enough. What the plaintiff complains 
of here isa slander, which isto the effect that by rea- 
son of his drunkenness he is unfit for tbe office which 
he aspires to fill, and to which he has been elected. He 
is not charged with any malversation of office. We 
have not toconsider that. He is charged simply with 
being so often drunk as not to be fit to be a town coun- 
cillor. Now, the first thing to my mind which we have 
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to find out is this: Whether he can be removed from 
the office of town councillor because he is often drunk ? 
I can find nothing in the statute relating to county 
councils which enables anybody to be removed for 
that offense. Now, if that be so, we have to face some 
decisions to which I will refer presently, which appear 
to me to show that when a person is merely accused of 
unfitness for an office of honor (not of profit, with 
which we are not now dealing), that unfitness must be 
one which would expose him to the risk of removal 
from the office which he fills or seeks to fill. I think 
that the law must be treated as having been settled at 
least as early as Onslow v. Horne, 3 Wils. 188, where 
De Grey, C. J., reviewed some previous decisions. I 
can find no doubt thrown on that doctrine in any case 
which has been decided since. It has been recoguized 
apparently more or less in subsequent cases. But 
neither in Gallwey v. Marshall, ubi supra, nor in Lumby 
v. Allday, ubi supra, do we find that that principle has 
been doubted. Ido not know that it was expressly 
sanctioned in the case of Lumby v. Allday, but I rather 
think it was in Gallwey v. Marshall. But that is 
an intelligible rule, although, as I say, it is open tothe 
objection that it is not very logical. §It is a rule which 
ought not to be extended. But I take it that it is set- 
tled, and being settled, it disposes of this case. Being 
settled, the learned judge ought not to have left this 
case to the jury. He ought to have said that there 
was no case for the jury, but that the action was not 
sustainable. If he had done that, Ijdo not suppose 
he would have given the defendants any costs. The 
defendants did not win on any merits of their own, 
and would not have got the costs of theaction. At all 
events, I should not have given the costs tothem. The 
appeal isa different matter. They are driven to the 
Court of Appeal in order to get free from the judg- 
ment which exists. Therefore I think the appeal must 
be aliowed, with costs. There must be judgment for 
the defendants without costs, but they, as appellants, 
must have the costs of their appeal. 


Kay, L. J. I concur in this decision, and desire to 
express my concurrence in avery few words. This is 
a case of slander. Beyond all question the words used 
were defamatory words. I have no doubt of their 
meaning. They imputed to the plaintiff that he was an 
habitual drunkard, and that by reason of that fatal 
habit of his he was unfit for the office to which he had 
just been elected of a town councillor. Now, the rea- 
son for my concurrence is this: There is no proof of 
any special damage, and the question is, whether this 
is one of those cases in which the court will dispense 
with proof and will infer or presume that there was 
damage. The office to which the plaintiff had been 
elected was not an office of profit. It was an office 
which has been called in some of the cases an “ office 
of credit ’’—an office to which it was an honor to be 
elected, and which it was an honor to hold. But it was 
not one which brought in any direct pecuniary advan- 
tage, if any pecuniary advantage in any sense. The 
habit which was imputed to him by the slander, even 
if the slander had been proved, would not have enabled 
any one to deprive him of that office. There at once 
arises the difficulty. Will the court in a case of that 
kind presume, in the absence of proof, that such a 
slander would occasion damage? [ agree that it is not 
in every case necessary to prove pecuniary damage. 
One has only to remember that the imputation of a 
criminal offense to a man is actionable without any 
proof of damage. And there are other instances where 
it is quite plain that it is not necessary that pecuniary 
damage should have been shown. I have no doubt it 
may be said that in a case of this kind such imputa- 
tions, if believed, would be likely to render him an ob- 
ject of contempt to his fellow town councillors, and to 








induce them rather to avoid him. But nevertheless 
no case yet has been cited to us, and I can find none, 
which has gone so far as to say that under circum- 
stances such as I have stated the court will assume, or 
should assume, that damage will be suffered without 
any proof of it. Now 1 distinguish—and I desire en- 
tirely toreserve my opinion in cases of this kind—if 
this had been an imputation of an act done in his of- 
fice, although it would be an act not sufficient to de- 
prive him of that office, it may be possibly that an im- 
putation of that kind would be a sufficient slander to 
be actionable without proof of damage. Again, on an- 
other point, I will not at present express any opinion 
—I desire to reserve my opinion on this point—namely, 
if this imputation had been made while he was a can- 
didate for the office, and might possibly have pre- 
vented his candidature from succeeding, it seems to 
me that a very strong argument might have arisen in 
a case of that kind, although there was no proof of 
actual damage. I express my opinion only on the 
facts of this case, and it seems to me that although the 
words, if untrue, were perfectly unjustifiable, yet see- 
ing that the plaintiff cannot prove that he has suffered 
any special damage from them, it is not, for the rea- 
sons I have given, a case in which the court will assume 
in his favor that there would be damages. Therefore 
I think the action is not maintainable. 
Appeal allowed. 


—\—_>——_—_ 


EMOTIONAL JUSTICE. 
[Address by Chief Justice Bleckley, before the Georgia Bar 
Association, June 1, 1892.] 


| Y subject is so weighty and important that I could 
I rely upon it to engage your attention and com- 
mand your interest, however crude or superficial my 
treatment of it might be. But I propose to discuss it 
carefully, though briefly. I shall say nothing which 
has not been well considered. I pledge my candor for 
the deliberate forethought of all my utterances on this 
occasion. 

Justice is nothing if not indifferent and impartial. 
All the passions when aroused are unfriendly to it; 
they are all respecters of persons; the benevolent pas- 
sions incline us to favoritism; the malevolent to a 
blind antagonism. To beindifferent means to be free, 
not only from prejudice, but from the influence of ac- 
tive emotions; for active emotions sway the mind in 
this or that direction, and justice is so essentially ra- 
tional that nothing but the dictates of reason can be 
heeded in rightly dealing with it. It is purely intel- 
lectual, and in no degree emotional. Abnormal emo- 
tion is always a disturber. Even righteous indignation 
and holy horror are impertinent intruders in an affair 
of justice. 

Emotional justice has no standing in the forum of 
right reason, and ought to have none anywhere. It 
should be so effectually overruled and discredited as 
to leave it without favor in public opinion or in pri- 
vate judgment. Onfortunately it has now two scenes 
of baleful activity, it works out of court and in court. 
In Georgia, as in most of the States, we have two tri- 
bunals for the trial of high crimes and misdemeanors, 
the one de facto, the other de jure ; the one holding its 
frequent sessions outside, the other its stated sittings 
inside of the law. The mob exercises concurrent jur- 
isdiction with the jury; or rather, the mob makes its 
own selection of the most flagrant cases, draws to itself 
exclusive jurisdiction of these, and tolerates the jury 
in dealing with the rest. Sometimes indeed the mob 
forbears to interfere in the first instance, even where 
the case is of choice flavor, only reserving the supreme 
power of review over the verdict. A distasteful ver- 
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dict is a powerful stimulant to mob emotion. Mobs 
of the kind I refer to act always under the provocation 
of real crimes, and generally under the provocation of 
crimes the most atrocious and detestable. Their vic- 
tims, wheu they secure the rigat ones, suffer unjustly 
ouly because they are punished in violation of law, and 
by self-constituted agents who have no better right to 
inflict punishment on the guilty than on the innocent. 
lt is conviction of guilt, not guilt itself, that warrants 
punishment. All men are equally exempt from pun- 
ishment until guilt has been duly ascertained and de- 
clared. Nothing but authentic justice can be called 
public justice, or is public justice, either in law or in 
fact. 

It is true beyond question that mobs for the inflic- 
tion of summary justice on offenders, or supposed of- 
fenders, are composed chiefly of good citizens. With- 
out this element no such mob would or could exist. 
Mobs of bad men only would not violate law iu the in- 
terest of law and order. None but the good do evil 
that good may abound. In so far as the public weal is 
a motive in the exercise of mob violence, the case is 
always one of goodness actiug underja mistake of duty. 
lf that mistake could be prevented, there would be no 
mob. 

One of the most urgent needs of our time is an earn- 
est, temperate, judicious and persistent remonstrauce 
from the bench, the pulpit, the press and the rostrum 
against emotional justice. That essential part of mob 
material which is composed of good citizeus should be 
made tv see and realize that, while « mob may punish 
guilt, its members incur guilt, and that for every 
guilty person purged out of society by such means 
two or more equally guilty are brought in. Nothing 
is more certain than that mob executions increase the 
criminal population of the State. The larger the mob 
and the more secure of immunity, the more crimina's 
are lodged in the bosom of suciety, and each man is no 
less guilty than if the crime of the whole mob bad been 
committed by himself alone. This is true both legally 
and morally. Murder is none the less wicked because 
perpetrated by acrowd. Nothing would be needed 
to convert a State into a colony of criminals but that 
its mobs should be large enough and numerous enough. 
Whoever is unwilling for the whole State to become a 
mob ought to be unwilling to eucourage or share in 
mob violence. 

Not only do good citizens, by converting themselves 
into a mob, multiply criminals, but they diminish the 
influence of the jury. The mob seizes on the capital 
prizes, those cases which count for most in impressing 
public opinion, and thus the awe which ought to be 
inspired by the jury is inspired chiefly by the mob. 
The influence of the mob waxes, while that of the jury 
wanes. The body which decides between guilt and 
innocence ought to be the most influential, the most 
feared and respected of any in society. No organiza- 
tion in or out of the court-house should be so terrible 
to evil-dvers asa jury of twelve men. No mob, even if 
composed of first-class citizens, ought to compete with 
the jury for repute in inflicting punishment on offend- 
ers. The jury alone should be conspicuous in the ex- 
ercise of this high function in behalf of the public. 
Any thing which assumes to be better, and tends to 
make itself bigger than the jury, is out of place where 
trial by jury is au institution of the country, and forms 
the chief bulwark for the security of person and prop- 
erty. Society works by and through established insti- 
tutions, and can work wisely and safely iu no other 
way. To weaken or discredit these institutions is to 
enfeeble goverument and bring authority into con- 
tempt. If those whose zeal in behalf of the public hur- 
ries them into outbreak and bloody violence would 
expend their energy in aiding the officers of the law to 
discover evidence aud prosecute malefactors, they 





would indeed be serviceable to the State. As helps and 
support in upholding law and enforcing it, they might 
iu a high degree be patriotic and useful. Instead of 
usurping the functions of the jury, they ought to en- 
deavor to supply evidence and render the jury more 
efficient. If guilt has been proved to them, they know 
how to prove it to the jury; if it has not been proved, 
then they incur the awful responsibility of confound- 
ing guilt and innocence--they take the dreadful risk of 
inflicting punishment on some who do not deserve it. 
Lately, in one of the lower counties of this State, the 
mob executed the wrung man and the jury afterward 
convicted the right one. Whatever serves to magnify 
and exalt the jury is in favor of the public interest. 
Not ouly do mobs defy the jury, they dwarf it and 
render it insignificant. 

But the law itself, as well as its institutions, is weak- 
ened and wounded by mob aggressions. No people 
can be happy without that repose which is realized 
through a sentiment of respect for the law of the land. 
The law is thatto which all alike must look for secur- 
ity and protection, anda silent, continuous and widely- 
diffused respect in the public mind for law, as some- 
thing to be obeyed and observed by all, is more influ- 
ential in preserving peace, good order and a feeling of 
restful confidence throughout society than any thing 
else. Where mobs rage and violate the law by com- 
mitting murder at will and with impunity, the public 
mind must and will be anxious and disturbed, and the 
greatest apprehension must be entertained by all in- 
telligeut and thoughtful people. This is to live in the 
shadow of a threatened storm and miss the blessings 
of peace in a time of peace. 

Mobs have no mission and can render no reason for 
their existence. Nor would they exist if we could si- 
lence their well-meaning but deluded advocates and 
apologists. Especially would it be serviceable to alter 
the tone and teaching of those public journals which 
confound the mob with the people, and treat some if 
not all instances of mob violence us cases in which the 
people actin their own bebalf and take justice into 
their own hands. Nothing can be more manifest than 
that a mob, as such, is not the people as a political so- 
ciety, nor even any part of the same. To becomea 
mob, and do its work, those who compose it must, for 
the time being, secede from organized society, outrage 
its most fundamental principles and trample ou its in- 
stitutions. If society has any law or ordinance that 
has been proclaimed throughout the civilized world, 
and that everywhere prevails as binding authority, it 
is that no man shall be condemned withouta trial, and 
that no trialcan be had save through governmental 
agency and in some pre-established method. Such 
rules are imposed by society for its own observance as 
well as for observance by allits mewbers. Neither so- 
ciety as an aggregate, nor any number of its individ- 
uals, can take justice in band or have any hand in jus- 
tice except by the means and in the manner prescribed 
by law. Were it known by actual count that all the 
people of both sexes and all ages had assembled and 
combined by unanimous consent to perpetrate an act 
of violence upon the worst of criminals, the case would 
not be one in which the people had taken justice in 
their own hands, but one in which, in violation of their 
own law, they had assumed to inflict injustice in the 
name of justice. The people bave no hands for unlaw- 
ful work. Justice is in the hands of the people only 
when it isin the hands of their organized tribunals. 
In such matters the people cannot act otherwise than 
through their legitimate agents. By appointing these 
agents and committing all punitive power into their 
hands, to be exercised in the name of the people and 
for the good of the people, the people renounced com- 
pletely and forever all right and all power to transact 
such business in person, or by means of their own di- 
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rect intervention. But the truth is that mobs are 
never composed of more than a small fragment or 
fraction of the population. Their arrogant assumption 
of being the people, or representing them, is entirely 
fanciful and fictitious. The people neither want such 
representatives nor could have them if they desired. 
Between the people and the mob there is no privity, 
and none can arise or be established. Suppose a mob 
to assemble in the capitol, and, as the people or as rep- 
resentatives of the people, to assume and exercise the 
power of legislation. | It would be no more absurd or 
impossible for a mob to usurp legislative functions 
and make their exercise legitimate than to usurp ju- 
dicia) functions and exercise them legitimately. 
Should a mob pass and promulgate a statute, or a body 
of statutes, would it be said that the people had taken 
the making of their laws into theirown hands? What 
journal or newspaper would venture to speak thus of 
such a lawless method of making laws? It ought to be 


* deemed equally inaccurate and equally mischievous to 


speak in analogous terms touching the administration 
of law by mob agency. 

Iexhort and adjure all good citizens to co-operate 
with the executive and the judiciary in staying quickly 
that violent justice which is administered by mobs— 
that wild and lawless justice which is rife in our un- 
happy country. Children already born may live to see 
mobs mobbed; large mobs may execute smaller ones; 
mobs of one race may rise up against mobs of another 
race; mobs of bad men may become as numerous and 
more terrible than mobs of good men; brute force, 
through a long and bloody period of disorder, may 
reign supreme! * * * 

T have reached now the immediate and main purpose 
of this address. It may be asked, why should one 
speak to a body of lawyers on mob law? Are not law- 
yers everywhere conservative and law-abiding? Save 
ina few rare instances, one of them alate deplorable 
instance which shocked and humiliated the whole 
country, has any American lawyer of high or low re- 
pute been known to lead or take part in mob violence? 
To the honor of the profession be it said there is virtu- 
ally no mob material in its ranks. Not only so, but of 
all orders of men, excepting not even the reverend 
clergy, lawyers are the most unanimous and persistent 
jn condemning and opposing lawless violence as a sub- 
etitute for public justice. For this there are several 
eauses, the chief one being that the whole spirit and 
training, as well as the interest of the profession, in- 
olive them in favor of regular and orderly administra- 
tion of justice through the institutions of society and 
according to the forms of law. Toaid in such work is 
their yocation. For the method of carrying on this 
vocat‘on they alone are responsible. In so far as that 
method tends to infuse undue emotion into the admin- 
istraticn of justice, it is pernicious and reprehensible. 
The advocate while engaged in addressing the jury 
for this object and with this effect is a sort of a mob 
orator, and a direct promoter of emotional justice. 
The greatdanger to justice in court as well as out of 
court is passion. A jury swayed by passion is a moral 
mob. Emotional verdicts of acquittal rendered by ex- 
cited juries are perhaps more numerous than mob 
executiors, and between these two forms of emotional 
justice tha first often bears the relation of cause to the 
second. Some culprits are dispatched without a trial 
because several others have been tried in vain. This 
reason is a lame and impotent one, but its existence as 
a fact cannot be ignored. The work of lawyers at the 
bar thus causes, consequentially and undesignedly, 
lawless violence out of court. Let lawyers cease to 
arvuse und play upon the sympathies and antipathies 
of juries, and the mob will socn be deprived of its 
most plausible excuse for insolent intervention and 
bloody activity in affairs of justice. There is no 





sounder justice administered in any country than by 
justices of the peace in Georgia. These magistrates 
generally act cooly and dispassionately, although they 
try questions of fact as well as of law. They seldom 
fail to reach substantial justice. Juries would be 
equally successful were they not lashed into undue ex- 
citement by the appeals of over-zealous counsel. Emo- 
tional justice takes even a wider range in court than 
out of court. Mobs confine themselves to criminal 
practice, but the emotional lawyer has cases on the 
civil as well as on the criminal side of the court. When 
he has a woman fora client and a corporation fora de- 
fendant he is irresistible. The jury, through their in- 
flamed passions, will respond to his appeal by award- 
ing the highest amount of damages which their over- 
heated consciences will sanction. This happens not 
seldom when, according to lawand right, the verdict 
ought to be for the defendant. To lynch corporations 
or any other class of suitors, by exorbitant or un- 
founded verdicts, is to give mob spirit sway in the 
jury box. That the emotional stalwart has not long 
ago ceased to be extant on the forensic scene, is one of 
the marvels of practical jurisprudence. The atmoa- 
phere of a court-room should always be serene, so that 
the mental processes of court and jury may go on de- 
liberately and tranquilly. But too often an emotional 
cyclone sweeps through and carries the jury away. 
Counsel, by the prevailing practice, are permitted to 
excite the jury at will. If the spectators also become 
excited and manifest it by applause, the applause will 
bea contempt of court, and the enthusiastic individ- 
uals who applaud, if they can be identified, will be 
reprimanded and perhaps fined, but the eloquent coun- 
sel who produced the excitement will not even be ad- 
monished to forbear from launching out in another 
burst of emotional eloquence the next moment. This 
is something like punishing people who take poison, 
without so much as reproving those who administer 
it. The eloquence to which [ allude is not that which 
emits light, but that which emits heat only, or much 
heat with little light. Intellectual eloquence is no less 
legitimate in court than anywhere else. It is emotional 
eloquence which is pernicious; its unfailing teudency 
being to pervert or prevent justice. It is said that this 
order of eloquence at the bar has much declined and is 
still declining. That it ought to go out and disappear 
entirely, as something wholly incompatible with the 
functions and purposes of courts of justice, is abso- 
lutely certain. Counsel should be called to order no 
less promptly for attempting to excite the jury than 
for miastating the evidence or for asserting facts as to 
which the evidence is silent. The work ofall courts is 
mere business. The great mass of forensic business is 
concerned with two questions; first, whether the al- 
leged wrong, public or private, has been committed, 
and secondly, if it has, what redress is due. When 
both of these questions are correctly decided justice ir 
realized; if either is decided incorrectly, there is a 
failure of justice in the given instance. In no conceiv- 
able case can a right solution be aided by exciting the 
jury. On the contrary, coolness and calmuess at all 
stages of the trial will always be favorable to truth and 
justice. In court as well as everywhere else we want 
intellectual methods that are clean and conscientious. 
We have learned to respect the rights of person and of 
property; what we ought to learn is that the right of 
mind ought to be equally respected. These rights 
should never be encroached upon by the practice of 
fraud. Sophistry is a fraud on reason through the 
reason; pathetic declamation is a fraud on reason 
through the passions. It surely is not the duty of 
counsel toinfluence a jury by such means, and if not 
their duty it ought not to be their privilege. When we 
want to realize vividly in our own minds the senti- 
ment of justice, or the idea of justice, or the condi- 
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tions of justice, we do not endeavor to excite our pas- 
sions, but to think cooly and deliberately. Why should 
we not deal with other minds in thesame way? Emo- 
tion in its normal state is harmless; it offers no hind- 
rance to justice. But when excited and inflamed it is 
mental intoxication; it unbalances the reason and 
unfits the mind for safe and trustworthy delibera- 
tion. 

With less emotional justice inside of the court-house 
there would be less, perhaps none at all, on the out- 
side. No greater good could be done than by with- 
drawing emotion asa force from the administration 
of justice. 


—o_—- 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ASSIGNMENT FOR CREDITORS—DI RECTORY STATUTE. 
—Chapter 294, Laws of 1888, provides that every as- 
sigument for the benefit of creditors shall state “the 
residence and the kind of business carried on by such 
debtor at thetime of making the assignment, and the 
place at which such business shall then be conducted, 
and if such place bein a city, the street and number 
thereof; and if in a village or town, such apt des- 
iguation as shall reasunably identify such debtor. 
* * *” Held, that the act is directory only, and 
an assignment which fails to state the kind or place of 
business, but gives the residence of the assiguor, who 
is readily identified, is valid. Bloomingdale v. Selig- 
man, 3 N. Y. Supp. 243, disapproved. Taggart v. Sis- 
son, 9 id. 758; Strickland v. Laraway, id. 761; Mullin 
v. Sisson, 10 id. 301; Boak vy. Blair, id. 898, approved. 
The principle upon which this conclusion rests has 
been repeatedly recognized by the courts. It bas ac- 
cordingly been held that the title vests in the assignee 
upon the delivery of the assigument, even before re- 
cording, although the assignment is, by the provisions 
of the statute, required to be recorded; that the pro- 
visions of the statute requiring the assent of the as- 
signee to be subscribed and acknowledged by him, 
etc., are complied with by a signing and acknowledg- 
ment of the instrument without express words of con- 
sent; that the statute providing that the wages due 
employees shall be preferred does not invalidate the 
assignment, even though it contains no provision for 
such employees. Warner v. Jaffray, 96 N. Y. 248; 
Nicoll v. Spowers, 105id. 1; Scott v. Mills, 115 id. 
376; Richardson v. Thurber, 104 id. 606; Franey v. 
Smith, 125 id. 44. Second Division, April 19, 1892. 
Dutchess County Mut. Ins. Co. v. Van Wagonen. Opin- 
ion by Haight, J. 


BoUNDARIES—EVIDENCE—MAPS—CERTIFIED CUPIES 
OF RECORDS.—(1) In an action for trespass to realty, 
the only question in dispute is as to the location of 
plaintiff's boundary line, a deed from plaintiff's 
grantor, conveying the land adjoining his, and a map 
made by a deceased surveyor, and verified by a wit- 
ness who has surveyed the land, are admissible to show 
the extert of plaintiff's possession. (2) But a map re- 
cently made for the use of the assessors of the town, 
and not verified by any proof in regard to the data 
from which it is drawn, is not admissible in evidence. 
(3) Neither is a county map filed in the State comp- 
troller’s office, where it is not shown when or by whom 
or for what purpose it was made, or how long it had 
been on the public files, there being no statute requir- 
ing the comptroller to cause such maps to be made and 
filed in his office. (4) The Code of Civil Procedure, 
section 933, which makes certified copies of public rec- 
ords admissible in evidence, does not. make a certified 
copy of adocument filed in a public office evidence in 
an action where the original of such copy would not be 
admissible. (5) Evidence that plaintiff entered into 





possession more than thirty years before the trial, un- 
der a deed purporting to convey the land in contro- 
versy, and that he had actually occupied part of the 
premises, shows plaintiff's constructive possession of 
the entire tract described in his deed. April 19, 1892. 
Donohue v. Whitney. Opinion by Maynard, J. 15 
N. Y. Supp. 622, reversed. 


CIVIL SERVICE—PUBLIC CLERKS—EMPLOYMENT OF 
DISCHARGED SOLDIERS.—(1) The commissioner of the 
city works of Brooklyn at the same time appointed as 
temporary clerks four persons, only one of whom was 
an honorably-discharged Union soldier. He was as- 
signed a particular position, and on the return of the 
regular clerk to the performance of his usual jduties 
the temporary clerk was notified that his services 
were no longer required. The other three temporary 
clerks, who had been assigned to other duties, were re- 
tained. Held, that this was no violation of the Laws 
of 1887, chapter 464, providing that in every public de- 
partment honorably-discharged Union soldiers shall 
be preferred for appointment and employment. (2) 
The Laws of 1887, chapter 708, providing than an hon- 
orably-discharged Union soldier, holding a position in 
the city of Brooklyn, shall not be removed except for 
good cause, after a hearing, but shall hold his position 
during good behavior, does not compel the retention of 
one appointed as temporary clerk. April 19, 1892. 
People, ea rel. O'Connor, v. Adams. Opinion by Earl, 
C.J. 6N. Y.Supp. 128, reversed. 


CORPORATIONS —FRAUDULENT CONVEYANCE.—(1) A 
transfer by a corporation of all its property to another 
corporation, pending an action against it which after- 
ward results in a judgment against it, is void as 
against such plaintiff. As against the creditor the 
trausfer to the Millerton Company was illegal, and in 
fraud of his rights. The assets of acorporation area 
trust fund for the payment of its debts, upon which 
the creditors have an equitable lien, both as against the 
stockholders and all transferees except those purchas- 
ingin good faith and for value. Bartlett v. Drew, 57 
N. Y. 587; Brum v. Insurance Co., 16 Fed. Rep. 143; 
Mor. Corp., §791. The Millerton {Company was not 
such a purchaser. It parted with nothing. It knew 
and participated in the illegal purpose to destroy the 
National Company, to make it utterly insolvent and to 
deprive its creditors of the trust fund upon which they 
had a right to rely, and so they were at liberty to set 
aside the transfer so far as it barred their remedy, and 
to enforce their equitable lien upon the property in the 
hands of the transferee. (2) The facts that both cor- 
porations have the same officers and stockholders, and 
that there is no disproportion bet ween the assets of the 
two corporations, do not validate the transfer. April 
19, 1892. Cole v. Mercantile Trust Co. Opinion by 
Finch, J. 13 N. Y. Supp. 851, affirmed. 


EXECUTORS AND ADMINISTRATORS—SALE OF LAND 
TO PAY DEBTS—REVIEW ON APPEAL.—(1) Under the 
Code of Civil Procedure, section 2759, which provides 
that a decree for the sale of the land of a decedent to 
pay his debts can only be made where it is established 
that all the personal estate applicable to the payment 
of debts has been so applied, or that the personal rep- 
resentatives have proceeded with reasonable diligence 
in converting the personal estate into money, and ap- 
plying it to the payment of the debts, and that it is in- 
sufficient for that purpose, no decree for the sale of 
land can be made where the personal estate was suffi- 
cient to pay the debts, even though such personal es- 
tate has been wasted and lost by the executors. While 
there are no decisions precisely in point, the following 
give some countenance to our construction: Skidmore 
v. Romaine, 2 Bradf. 122; Corwin v. Merritt, 3 Barb. 
341: Moore v. Moore, 14 id. 27; Tucker v. Tucker, 4 
Abb. Dec. 428; Moser v. Cochrane, 107 N. Y. 35: Reed 
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v. Lozier, 48 Hun, 50. (2) On an appeal from an order 
made in a special proceeding in the Surrogate’s Court, 
the decision of the General Term on questions of fact 
under conflicting evidence is final. April 19,1892. Jn 
re Topping’s Estate. Opinion by Earl, C.J. 14.N. Y. 
Supp. 495, affirmed. 


JUDGMENT — REVERSAL — EFFECT — ACTION FOR 
MONEY HAD AND RECEIVED—ATTACHMENT.—(1) The 
remedies provided by sections 445, 105, 1216, 1292, 1323, 
2142, 2263 and 3058 of the Code of Civil Procedure, for 
the recovery of property or rights lost through an er- 
roneous judgment, which is afterward reversed, are 
not exclusive of the common-law right to bring an in- 
dependent action to recoversuch property. (2) Where 
money held by a sheriff under an attachment is paid 
over by him to a subsequent lienor by order of court, 
and such order isafterward reversed, the attaching cred- 
itor may, in an action for money had and received, re- 
cover from the lienor the amount so paid. Thesubject 
was carefully examined iu Clark v. Pinney, 6 Cow. 299, 
where it was held that the court would not compel the 
party to resort to the antiquated remedy of scire 
facius, but would permit a recovery by a direct action 
as for money had and received. In delivering the 
opinion, Chief Justice Savage said: ‘The geuieral 
proposition is that this action lies in all cases where the 
defendant has in his hands money which, ex cequo et 
bono belongs to the plaintiff. When money is collected 
upon an erroneous judgment, which, subsequent to the 
payment of the money, is reversed, the legal conclu- 
sion is irresistible that the money belongs to the per- 
son from whom it was collected.” This principle was 
recognized by the Supreme Court of the United States 
in Bank of the United States v. Bank of Washington, 
6 Pet. 8, where it was declared that ‘‘ou the reversal of 
a judgment the law raises an obligation in the party to 
the record, who has received the benefit of the errone- 
ous judgment, to make restitution to the other party 
for what he has lost,” and that he might proceed by ac- 
tion, scire facias, or order. The authorities uniformly 
support this position, and out of many that might be 
cited the following are sufficient to illustrate the sub- 
ject: Sturges v. Allis, 10 Wend. 355; Maghee v. Kel- 
logg, 24 id. 82; Norton v. Coons, 3 Denio, 180; Langley 
v. Warner, 1 Sandf. 209; Lott v. Swezey, 29 Barb. 87, 
88; Kidd v. Curry, 29 Hun, 215; Wright v. Nostrand, 
100 N. Y. 616; Insurance Co. v. Heath, 95 Penn. St. 
333. The right of the plaintiffs to recover could hardly 
be questioned if the money had absolutely belonged to 
them when it was paid by the sheriff to the defendants, 
but inasmuch as they only bad a lien upon it, and had 
not then completed their title, it is claimed that no 
action will lie for their relief. Intaking this position, 
the defendauts lose sight of the fact that a lien is 
property, in the broad sense of that word, and although 
it has no physical existence, it exists by operation of 
law so effectively as to have pecuniary value, and to be 
capable of being bought and sold. They also ignore 
the proceedings thut were in progress to converta 
lien into a titleto thefund. This makes the success- 
ful prosecution of the appeala barren victory, and en- 
ables the party in fault to retain the fruits of his own 
wrong. While the erroneous order was a protection 
to the sheriff, who acted upon it while it was in force, 
it is no protection to the defendants, because it was 
subsequently reversed on appeal, and became as to 
them the same as if it had never been made. When 
they accepted the money that was paid over in conse- 
quence of the order that they had procured, they knew 
that if the order should be reversed, and their motion 
denied, they would no longer be entitled to it, and 
could not in fairness retain it. They also knew, that 
if, in the meantime, the plaintiffs perfected judgment, 
and issued‘execution, their right to the money, if not 





paid over, would be complete upon a reversal of the 
order. As they acted] with knowledge of all the facts, 
it would be inequitable forthem to retain money re- 
ceived under such circumstances, and we see no reason 
why the law should not infer a promise of restitu- 
tion, the same as if the money had been collected un- 
der an execution. Ineither case the inference rests 
upon the fact that money was received by those who 
knew at the time that it might ultimately be decided 
that they were not entitled toit. But to whom did 
the implied promise run? Obviously to those who 
would have been entitled to the money upon the re- 
versal of the order, provided it had not been paid to 
the defendants. It was so held in Caperton v. McCor- 
kle, 5 Gratt. 177, which is precisely in point. The law. 
implies the promise for the benefit of the injured party, 
and if the situation were the same as it was when the 
money was paid, repayment to the sheriff would be re- 
quired, because he would be entltled to possession of 
the fund under the restored attachment. Pach v. Gil- 
bert, 124 N. Y. 612. But the situation is changed, as 
the plaintiffs have become entitled to the money by 
virtue of their judgment and execution. They,und they 
alone, therefore can avail themselves of the implied 
promise, which is plastic ia character, and for the ben- 
efit of whom it may concern. The law implies a prom- 
ise, because in equity and good conscience the de- 
fendants ought to have promised, and it will not per- 
mit them to say that they did not. It would be an 
anomaly to hold that the law will imply a promise in 
favor of one having title, but not in favor of one hold- 
ing the first lien, when through the action of agen- 
cies known by the parties to be in operation, and in 
the ordinary course of legal procedure, the lien would 
have ripened intw a title but for the erroneous order. 
Second Division, April 19, 1892. Huebler v. Myers. 
Opinion by Vann, J. 11 N. Y. Supp. 312, reversed. 


MANDAMUS—TO REINSTATE CLERK OF COURT—VET- 
ERANS OF THE REBELLION.— Mandamus will not lie to 
compel a police justice to reinstate a person whom the 
justice has removed from the office of clerk of the po- 
lice court, where such office has since been filled, and 
a decision on the right of the office involves the con- 
struction and effect of certain legislative enactments, 
but the appropriate remedy in such case is by infor- 
mation in the nature of quo warranto. The rule must 
be regarded as wellestablished by frequent decisions 
in the courts of this State that the writ of mandamus 
should be refused to aid the admission of a claimant 
into an office, already filled under color of law, and 
when the title to it presents a disputable question. 
People v. Stevens, 5 Hill, 616; People v. Lane, 55N. Y. 
217; In re Gardner, 68 id. 467; Nichols v. MacLean, 
101 id. 627. High, in his work on Extraordinary Rem- 
edies (section 49), considers such a rule to be ‘estab- 
lished by an overwhelming current of authority.” 
People v. Stevens, 5 Hill, 616; People v. Vail, 20 Wend. 
12; People v. Ferris, 76 N. Y. 326; People v. Lane, 55 
id. 217. April 19, 1892. People, ex rel. Wren, v. Goet- 
ting. Opinion by Gray, J. 8 N. Y. Supp. 742, af- 
firmed. 


MUNICIPAL BONDS— VALIDITY—JUDGMENT.-—(1) Un- 
der the Laws of 1871, chapter 925, section 2, which pro- 
vides that ajudgment of a county judge authorizing a 
town to create a bonded debt ‘‘ shall have the same 
force and effect as other judgments,’”’ the burden of 
proving that such a judgment is void for want of jur- 
isdiction is upon those who assert such want of juris- 
diction. (2) A decree refusing to reform a municipal 
bond is not conclusive against the plaintiff in av action 
brought to recover the amount due on the bond. (8) 
The purchase from a municipal corporation of its own 
bonds amounts to a loan to the municipality of the 
purchase-price of the bonds. Coddington v. Gilbert, 
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17 N. Y. 489; Eastman v. Shaw, 65 id. 527; Ahern v. 
Goodspeed, 72 id. 108. (4) Where municipal bonds are 
void because payable at « different time than that al- 
lowed by law, but the bonds were issued and pur- 
chased in good faith, and the municipality had a legal 
right to issue such bonds, except as to the time of pay- 
ment, the law will imply a promise by the municipality 
to repay to the purchaser the amount paid for such 
bonds at the time and according to the terms which 
should have been inserted in the bonds. (5) The fact 
that municipal bonds which are regular in every other 
respect violate a statutory provision that no more than 
ten per cent of the entire loan shall fall due in any one 
year does not invalidate the bonds. Brownell v. 
Town of Greenwich, 114 N. Y. 518. While we have had 
some doubts as to the application of the doctrine as- 
serted in that opinion to municipal corporatious (Bank 
of Batavia v. New York, L. E. & W. R. Co., 106 N. Y. 
199; Parker v. Supervisors, id. 392), and still think its 
application to such bodies should be attended with a 
degree of limitation and restraint, we see no reason 
why it should not apply where the limit of the general 
authority has not been exceeded, where no burden be- 
yond that authorized has been imposed by sume in- 
crease of the permitted debt, and where the defect 
complained of is in the mode and manner of executing 
and carrying out the general power conferred. To 
that extent we are prepared to approve the application 
of the doctrine referred to as applied in the Brownell 
Case, have applied it to the present one, reserving the 
question whether it should have a wider range to an oc- 
casion which compels the inquiry. (6) The extra allow- 
ance awarded should be computed upon the amount of 
interest recovered, and not, as was done, upon the 
amount of the bonds. The judgment should be modi- 
fied by allowing a recovery, additional to thatawarded 
at Special Term, for the interest upon.the loan repre- 
seuted by the four bonds issued before May 12, 1871, 
and computing the extra allowance only upon the en- 
tire interest recovered in this action should be affirmed. 
The plaintiffs should also recover costs. All concur 
except Gray J., who concurs as to the bonds other than 
the four issued before May 12, 1871, and in respect to 
those he concurs in result. Maynard, J., concurs in re- 
sult. April 19,1892. Hoag v. Town of Greenwich. 
Opinion by Finch, J. 15 N. Y. Supp. 743, modified. 


MUNICIPAL CORPORATIONS—-REMOVAL OF BOILER 
INSPECTORS. — Under Brooklyn city charter (Laws 
1888, chap. 583), providing that members of the police 
force cannot be removed except for cause, after notice 
and a hearing, and also providing for the appointment 
by the commissioner of police, of boiler iuspectors, 
who shall possess the same powers and “ privileges”’ 
as members of the police force, the commissioner has 
no power to remove one of such inspectors, except for 
cause, after a notice and hearing. April 19, 1892. Peo- 
ple, exrel. Fox, v. Hayden. Opinion by O’Brien, J. 
10 N. Y. Supp. 794, reversed. 


STATE—APPROPRIATION OF WATERS BY—WHEN SUF- 
FICIENT.—A resolution declaring it the duty of the 
canal commissioners ‘‘to make a temporary appro- 
priation of the waters” of acertain lake is too indefi- 
nite to effect a legal appropriation, in that it fails to 
state that all the water or any particular quantity was 
appropriated. Second Division, May 6, 1892. Hayden 
v. State. Opinion by Follett, C. J. 


WATER AND WATER COURSE—RIPARIAN RIGHTS — 
DIVERSION OF WATER—INSTRUCTIONS.—In an action 
for damages for the diversion of water from a stream, 
it is error to limit the issue to the interference with 
the plaintiff's present use of his property, and to refuse 
to instruct the jury that plaintiff's right to recover 
nominal damages does not depend upon his showing 
any actual or perceptible injury, but solely upon the 
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question whether the defendant has diverted water so 
as to reduce materially the volume of water that would 
otherwise flow past plaintiffs land. The plaintiff's 
right to recover nominal damages was substantial, 
though the quantity of damages was not. The de- 
fendants probably did leave water enough in the stream 
for the purposes of the plaintiff's business, as that busi- 
ness had been conducted. But the plaintiff's title to 
its water rights, and its right to redress for their inva- 
sion, were not conditional upon the beneficial user of 
them. Corning v. Nail Factory, 40 N. Y. 191; Crooker 
v. Bragg, 10 Wend. 260; Webb v. Manufacturing Co., 3 
Sum. 189; Parker v. Griswold, 17 Conn. 288; Clark y. 
Railroad Co. (Peun. Sup.), 22 Atl. Rep. 989. The plain- 
tiff may however lose its title by the defendants’ pro- 
longed adverse user of the water of the stream, and 
this is the more probable if such adverse user is pro- 
tected by the verdict of the jury. It is not improb- 
able that this action was brought to prevent the de- 
fendants from acquiring a prescriptive right to divert 
the water. The charge which makes “the purposes of 
the plaintiff's business’’ material to its right to re- 
cover, and jcautions the jury to regard plaintiff's land 
“as it was and not with reference to the future,” 
tended to lead the jury to disregard the inviolable 
character of the plaintiff's property rights, or at least 
expose them to sacrifice, if plaintiff's actual and im- 
mediate pecuniary damages were inappreciable. The 
plaintiff might thus lose its right to the beneficial use 
of the water as it was accustomed to flow before de- 
fendants began to divert it simply because it had not 
us yet found it convenient to use it. In such a case 
nominal damages given confirm the plaintiff's right, 
but withheld impeach and may destroy it. Hammond 
v. Zehner, 21 N. Y. 118. The request to charge pre- 
sented the plaintiff's rights clearly. Garwood v. Rail- 
road Co., 116 N. Y. 649. Second Division, April 19, 
1892. New York Rubber Co. v. Rothery. Opinion by 
Landon, J. 10N. Y. Supp. 872, reversed. 


WILLS—POWERS—TITLE.—Testator devised all his 
property to his widow during her life or widowhood, 
and directed that on her remarriage the estate should 
be sold,and one-third of the proceeds paid to his widow, 
and the residue divided equally between his children 
and the issue of any deceased child, and that on the 
widow’s death without remarriage the whole estate 
should be divided in the same way. The executors 
were given “full power to sell any and all of’’ testa- 
tor’s real estate, “* whenever they may think it best to 
do so, and on such terms as they may think desira- 
ble.”’” Under this power the executors conveyed a por- 
tion of the real estate by a deed reciting the same con- 
sideration as a deed executed at the same time for the 
same land, and to the same parties, by testator’s widow 
and children. It was not claimed that the executors, 
as such, received any consideration. Held, that such 
asale was not a valid execution of the power conferred 
by the will, and that such grantee did not take a per- 
fect title. Itiscontended that they deemed it best to 
convey to the defendant, for the purpose of vesting in 
him the remnant of the title which remained uncon- 
veyed after the conveyance of the widow and children, 
and that they deemed the confirmation of that con- 
veyance upon the consideration expressed in it desira- 
ble terms. This may meet the letter of the power, but 
does not satisfy its spirit. The widow and three chil- 
dren of the testator having conveyed all their estate in 
the premises, nothing remained for the executors to 
convey but the future contingent estates of the grand- 
children. Ciearly they ought to bave so sold these as 
to secure the proceeds to the grandchildren in the 
event of the contingency happening, making them the 
ultimate devisees of the testator. But as the case is 





presented, the executors made the conveyance to the 
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defendant so as to enable the takers of the defeasible 
estates to keep and convert to their own use the full 
price of the whole estate, as if their children had no 
contingent future estate in it. The plaintiff has full 
knowledge of all these facts. What defense could he 
make to the claim of the grandchildren if, as is not im- 
probable, they become the testator’s devisees? Mce- 
Murray v. McMurray, 66 N. Y. 175. The question is 
an important one. The general rule is that to the due 
execution of a power there must be a substantial com- 
pliance with every condition required to precede or 
accompany its exercise. Allen v. De Witt, 3.N. Y. 276; 
Roome v. Phillips, 27 id. 357; Russell v. Russell, 36 id. 
581; Adair v. Brimmer, 74 id. 5389; Bank v. Holden, 
105 id. 415. Two cases recently before thiscourt under 
the same will illustrate both the valid and invalid ex- 
ecution of a power much like the one before us. 
Scholle v. Scholle, 1138 N. Y. 261; Insurance Co. v. 
Woods, 121 id. 302. It may be that the grandchil- 
dren will never take under the will, or if they should, 
that a satisfactory answer to the question we have sug- 
gested could be made. But the purchaser is entitled 
toa marketable title. He should be protected against 
the risk suggested. Moore v. Appleby, 108 N. Y. 241; 
Church Home v. Thompson, 15 N. E. Rep. 195. See- 
ond Division, April 19, 1892. Harris v. Strodl. Opin- 
ion by Landon, J. 10 N. Y. Supp. 859, atfirmed. 


——_>—__—_—_ 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CRIMINAL LAW—DEFENDANT AS WITNESS—CROSS- 
EXAMINATION.—On a trial for larceny, where tie de- 
fendant had testified in his own behalf, it was proper, 
for the purpose of discrediting him, to ask him on 
cross-examination whether he had ever been convicted 
of stealing, and whether he had been arrested for 
breaking into a house and stealing coffee and sent to 
the work-house therefor. It bas been settled by this 
court that when a defendant in acriminal prosecution 
voluntarily becomes a witness in his own behalf he is 
to be treated in the same way as any other witness, 
and his testimony subjected to the same test by cross- 
examination, impeachment or otherwise as is the tes- 
timony of another called asa witness. Lt is however a 
rule without exception that a witness cannot be com- 
pelled to answer any question that would tend to ex- 
pose him to any kind of punishment or to a criminal 
charge. But whether a witness can be compelled to 
make answer to aquestion having a direct tendency to 
degrade his character seems, accordiug to Greenleaf on 
Evidence (§ 450, vol. 1), not to have been perfectly set- 
tled by authority, though in section 456 it is said to be 
‘‘yenerally conceded that when the answer which the 
witness may give will not directly and certainly show 
his infamy, but will only tend to disgrace him, he may 
be compelled to answer.’’ It seems to us however that 
whether looking to the rights and interest of the wit- 
ness, or ascertainment of truth, he would be less likely 
to suffer injustice or injury, and his credibility more 
certainly determined, by showing the existing fact of 
his infamy, than by clouding his character with sus- 
picion probably unfounded. In the same section it is 
said there does not seem to be any good reason why a 
witness should be privileged from answering a ques- 
tion touching his present situation, employment or as- 
sociates, if they are of his own choice, as for example 
in what house or family he resides, what is his ordi- 
nary occupation, and whether he is intimately ac- 
quainted and conversant with certain persons, and the 
like, for although these may disgrace him, his position 
is one of his own seeking. And in section 459 it is said 
that when the inquiry relates to transactions compara- 








tively recent, bearing directly upon the present char- 
acter and moral principles of the witness, and there- 
fore essential to the due estimation of his testimony by 
the jury, learned judges have of late been disposed to 
allow it. Nevertheless the proposition is stated in sec- 
tion 457 without qualification that when the question 
involves the fact of a previous conviction it ought not 
tobe asked. But the only reason given in that con- 
nection for the rule is that there is higher and better 
evidence of such fact that ought to be offered, which 
reason, it seems to us, is rather technical than substan- 
tial, for certainly previous conviction fora crime could 
not be more safely and satisfactorily shown by rec- 
ord evidence than by admission of the person himself 
who wasconvicted. In fact there is no more reason 
for excluding a question to a witness on cross-exami- 
nation, answer to which would show his previous con- 
viction of crime, than interrogation of him in refer- 
ence to any other past transaction of an infamous or 
degrading character. After all the object of testimony 
is to elicit the whole truth as to an issue involved, and 
every reasonable test should be applied that will en- 
able the jury to fix a proper estimate upon the credit 
of a witness, and it should be applied as well toa de- 
fendant in a criminal prosecution, who voluntarily 
testifies in his own behalf, as another person, other- 
wise in many cases there would be undue ,credence 
given to testimony not entitled tocredit. Our Consti- 
tution provides that a person cannot be compelled to 
give evidence against himself, but that applies to a 
pending prosecution or to evidence that might expose 
him to punishment or toa criminal charge, and mani- 
festly neither the law nor public policy requires any 
other restriction in the application of necessary tests 
of the credibility or truthfulness of his testimony. 
And such is the present tendency of decisions on that 
subject, for Wharton says: ‘‘ In this country there has 
been some hesitation in permitting a question, the an- 
swer to which not merely implies disgrace but touches 
on matters of record, but the tendency now is, if the 
question be asked for the purpose of honestly discred- 
iting the witness, to requirean answer.” Whart. Crim. 
Ev. 474. In State v. Pfefferle, 36 Kans. 90, the question 
involved in this case was well considered, and the con- 
clusion arrived at that, according to tendency of mod- 
ern authorities extensively cited, as well as upon prin- 
ciple, for the purpose of impairing his credibility a 
witness may be cross-examined as to specific facts 
tending to disgrace or degrade him, although such 
facts are irrelevant and collateral to the main issue, 
und we see no good reason whatever why such test 
may not in a proper and pertinent manner and under 
the control of the court be applied. Ky. Ct. App., 
March 24, 1892. Burdette v. Commonwealth. Opinion 
by Lewis, J. 


EVIDENCE—EXPERT.—On trial for murder, where a 
physician was called as an expert witness, and testi- 
fied to the course of the bullet which killed deceased, 
it was error to permit him to give bis opinion as to de- 
ceased’s position when the shot was fired. He was per- 
mitted to give his opinion as a physician, “and from 
viewing the premises’’ where the killing was done, 
**that it would have been impossible for the deceased 
to have been shot’’ as he was “if hehad been advane- 
ing on the defendant with a drawn axe, in any sort of 
fighting position whatever.” He was also permitted 
to testify that in his opinion the deceased was shot 
while he was sitting ‘“‘ on the porch in a reclining posi- 
tion,’’ and that it was not likely that he was killed ‘in 
asudden encounter.’”” He was also allowed to state 
his reasons for entertaining these opinions. His testi- 
mony, except in so faras it related to the nature of the 
wounds and the weapons with which they were pro- 
duced, was objected to by the defendant, and its ad- 
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mission was made one of the grounds of his motion 
fora new trial. The opinion of an expert is uot ad- 
missible to prove a matter of common experience and 
knowledge, upon which any person of ordinary intelli- 
gence is capable of arriving at a correct conclusion. 1 
Whart. Ev., § 436; Milwaukee v. Kellogg, 94 U. S. 469; 
66 Am. Dec. 228, note. The testimony of medical ex- 
perts forms no exception to this rule, and a physician 
or surgeon, testifying as such, cannot therefore give 
his opinion on a question which the jury are capable 
of answering without the aid of professional skill and 
experience. Cook v. State, 24 N. J. Law, 843. He may 
testify whether, in his opinion, a particular wound ex- 
amined by himself, or described to him in the state- 
ment of an hypothetical case, was the cause of death or 
was sufficient to produce death. Ebos v. State, 34 
Ark. 520. He may also give his opinion as to the na- 
ture of the instrument which produced a particular 
wound, the force required to produce it and whether 
a given injury could have been inflicted by a weapon 
of a particular description. Whart. Hom., § 679. Hav- 
ing examined a wound, a physician may state its di- 
rection upon the body, and if its appearance cannot be 
perfectly described to the jury, and is such as to indi- 
cate the direction from which it was received, he may 
state his opinion as to such direction. Fort v. State, 52 
Ark. 180. But his opinion is never admissible to show 
the position of the body at the time a wound was re- 
ceived, nor the position of the person who inflicted it. 
The adjudged cases to this effect are numerous, but a 
reference to only a few of them will serve to illustrate 
the view which the courts have taken of this question. 
In Kennedy v. People, 39 N. Y. 245, the trial court per- 
mitted a physician to testify that in his opinion the de- 
ceased was probably sitting in a stooped position, with 
his head upon his hands, when he received a blow on 
the side of bis head, and that he was “ probably lying 
down, either on his back or face,”’ when a wound on 
the top of his head was inflicted. This testimony was 
held to be incompetent, the Supreme Court saying 
that it should have been left to the jury to infer the 
position of the body from the facts which tended to 
show it. In Cooper v. State, 23 Tex. 331, the deceased 
was upon his horse at the time he was killed, and it 
was held that the opinions of physicians who examined 
his body were not admissible to show that the person 
who shot him was on horseback or fired from some 
other elevation. The court said the question was one 
upon which medical experts were not more competent 
than the jury to form acorrect opinion. So in Williams 
v. State (Tex. App.), 17 8S. W. Rep. 1072, it was held 
error to permit a physician, who examined the wound 
of the person assaulted, to testify that in his opinion 
the body was in an upright position at the time the 
bullet entered it. See also Thomson v. State (Tex. 
App.), 17S. W. Rep. 448; Hunt v. State, 9 Tex. App. 
166; Steagald v. State, 24 id. 207; Dillard v. State, 58 
Miss. 368; State v. Rainsbarger. 74 Iowa, 196; Davis v. 
State, 38 Md. 15; Rog. Exp. Test., §§ 8, 53; 1 Bish. 
Crim. Proc., § 1177; Kerr Hom., § 479. The opinions of 
Dr. Ruff, objected to by the defendant, related di- 
rectly to the merits of the case, and not to any ques- 
tion of science or professional skill. They were there- 
fore incompetent, and the court erred in admitting 
them. Ark. Sup. Ct., March 19, 1892. Brown v. State. 
Opinion by Mansfield, J. 


——__>__——_— 


CORRESPONDENCE. 


A CORRECTION. 

Editor of the Albany Law Journal: 
In Mr. Proctor’s sketch of John Van Buren, pub- 
lished in the ALBANY LAW JOURNAL of May 14, is the 
following: 


** By the death of De Witt Clinton, gover- 








nor of the State, which occurred February 11, 1828, 
Martin Van Buren was, at a special’election held soon 
after, elected to succeed Clinton in the executive chair 
of the State,”’ etc. No special election was held. The 
second Constitution of the State provided (art. 3, § 6) 
that upon the death of the governor the lieutenant- 
governor should fill the office ‘‘ for the residue of the 
term.” Accordingly, Nathaniel Pitcher acted as gov- 
ernor for the rest of the term, asis well known to read- 
ers of Judge Hammond's history. Martin Van Buren 
was elected governor at the general election in 1828, 
not to filla vacancy but fora full term. Upon his res- 
ignation Lieutenant-Governor Throop became acting 
governor for the residue of the term. 
STEPHEN HOLDEN. 
SHERBURNE, N. Y., June 14, 1892. 


—_——.___. 
NEW BOOKS AND NEW EDITIONS. 


AMERICAN RAILROAD AND CORPORATION REPORTS. 

American Railroad and Corporation Reports. Being a col- 
lection of the decisions of the courts of last resort in the 
United States pertaining to the law of railroads, private 
and municipal corporations, including the law of insur- 
ance, banking, carriers, telegraph and telephone compa- 
nies, building and loan associations, ete. Edited and an- 
notated by John Lewis. Vol. 4. Chicago, E. B. Myers 
& Co. 

This is a collection of cases with notes. ‘The cases 
are well selected. The head-notes and statements are 
fairly well made. The notes are generally not exten- 
sive, but are generally pertinent and timely, and well 
adapted to the scheme of the reports. Occasionally a 
note approaches the character of an exhaustive mono- 
graph, as one on unpaid subscriptions to stock asa 
trust fund for creditors, on page 502 of this volume, on 
Clurk v. Beyer, United States Supreme Court, and one 
at page 250 on “incumbrances’”’ in respect to insur- 
ance policies. The series seems well designed, well 
executed and undoubtedly practical and useful. 


.-BBOTT'S NEW CASES. VOL. 28, No. 2. 

This number contains valuable notes on enjoining 
enforcement of judgments, inspection of documents 
in possession of adverse party, who may bring parti- 
tion and who may be parties defendant. Rescission or 
breach of partly-performed contract, excavation and 
amendment of statuteand payment to guardian who 
has not furnished security. 


——_e——_. 


NOTES. 


NLESS Lillian Russell, pays up that judgment for 
refusing to wear “tights *’ she will be put on the 
limbits. 

The English are always ridiculing ‘‘ Americanisms ’”’ 
of language. The London Law Times now seems to 
have invented the term * memo’ book for memoran- 
dum book. Also “ Progressist Parliament." 


Mixed juries are in use in New Zealand. This is 
comparatively a new colony, but it has prospered won- 
derfully, and has a population of six hundred and fifty 
thousand whites. Although the native population of 
one hundred thousand fifty years ago has decreased to 
forty thousand, the Maori element is now taking a far 
higher place than the Indian in Canada. The Maoris 
have four members of their own race in each of the 
two Houses of Parliament, and it is said that they oc- 
cupy more than their fair share of the debates, as they 
are orators born. Maori magistrates sit on the bench 
with the European judges to determine questions of 
native title, and Maoris charged with crime are tried 
by a semi-Maori jury.—Canada Legal News. 
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